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2. Narrative Two: The Rescue Narrative

The second dominant narrative is the "rescue" narrative, in which
children are conceptualized as children in dire need of being rescued
from their immediate circumstances.

Today, placement of children from war or disaster zones for the pur-
pose of ICA is governed by international treaties on refugees.68 ICA of
refugee children is a placement option of last resort given that war and
other disasters compromise the tracing of a child's origin and make the
determination of orphanage difficult.69 Consequently, ICA narratives
have moved away from "war-orphan" narratives to alternative explana-
tions of why children need to be saved from developing countries. In
contemporary ICA narratives, developing countries suffer conditions that
are insurmountable in the short term, such as economic collapse, politi-
cal instability, civil wars, disaster, disease, overpopulation, and
widespread poverty.70 Children from these countries are said to live in

68. Carlson, supra note 8, at 249 n.20, 261 n.66 (stating that, although refugee children
may still be adopted, ICA is considered the last resort under applicable U.N. refugee conven-
tions and that, given the difficulty in determining a child's status as a refugee, refugee children
were not included in the scope of the Hague Convention); see also Martin, supra note 8, at
183. As a general matter, refugees are people who have been forced to leave their country
based on a well-founded fear of persecution. See, e.g., Convention Relating to the Status of
Refugees art. 1, July 28, 1951, 19 U.S.T. 6259, 189 U.N.T.S. 137. Sometimes, internally dis-
placed children will ask to become refugees in another country. See, e.g., U.N. Econ. & Soc.
Council [ECOSOC], Report of the Representative of the Secretary-General, Mr Francis M.
Deng, Submitted Pursuant to Commission Resolution 1997/39. Addendum: Guiding Principles
on Internal Displacement, Principle 15, U.N. Doc. E/CN.4/1998/53/Add.2 (Feb. 11, 1998)
("Internally displaced persons have ... the right to seek asylum in another country."); Wendy
Perlmutter, An Application of Refugee Law to Child Soldiers, 6 GEO. PUB. POL'Y REv. 137,
137 (2001) ("Approximately 20 million children are members of refugee and internally dis-
placed populations. Many of these children seek refugee status with family members .....

69. Carlson, supra note 8, at 249 n.20.
70. See, e.g., Hillis, supra note 62, at 239 (describing sending countries as "less-

developed nations where factors including the stigma of illegitimacy, the minimal use of con-
traceptives, government instability, war, and poverty contribute to the population of homeless
children"); Banks, supra note 62, at 38 (arguing that in sending countries, such as Guatemala,
"perpetual poverty, political strife and overpopulation create an excess of orphans"); Fleisher,
supra note 8, at 176 (finding that war, poverty, and social upheaval are factors in sending
countries allowing ICA). Liu noted that

[mlillions of children in this world are left without families, homes, and care every
year. The problem is not isolated to any specific country, but exists primarily in
countries where wars or natural disasters leave impoverished families and outcast
mothers no other choice but to relinquish their children out of need or shame.

Id. at 187; see also Strong, supra note 8, at 170 (finding that "a number of lesser developed
countries have an excess of orphans, due to the stigma of illegitimacy, absence of contracep-
tion and abortion services, and governmental instability"); Wardle, supra note 8, at 330-31
(finding that sending countries are war-torn and poor); Ryan, supra note 8, at 356-57 (finding
that sending countries are "marred by political strife, war, and often devastating levels of pov-
erty"); Wallace, supra note 62, at 694 (stating that war, poverty, economic downturn, and
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terrible circumstances and to be at severe risk of high developmental or
physical damage.7' These narratives generate a sense of urgency to ex-
tract children from their home countries before they grow older and
become ruined psychologically or physically by their environments.

The most common narratives directly attribute surging numbers in
orphaned or abandoned children to the incompetence of the governments
of developing countries. Law review articles on ICA consistently repeat
two stories of public policy initiatives-Nicolae Ceau escu's policy of
five children per household and prohibition on contraception in

overpopulation characterize sending countries); Kelly M. Wittner, Comment, Curbing Child-
Trafficking in Intercountry Adoptions: Will International Treaties and Adoption Moratoriums
Accomplish the Job in Cambodia?, 12 PAC. RIM L. & POE'Y J. 595, 598, 618 (2003) (arguing
that sending countries are "war-tom, poverty-stricken countries ... [in which] civil uprisings
and severe poverty produce large numbers of orphaned children").

71. Bogard, supra note 6, at 571-72 (describing the deplorable conditions of Romanian
orphanages in which children spend "aimless hours" in dirt yards or live in dormitories that
"reek[] of sewage and mold" (citation omitted)); Van Leeuwen, supra note 8, at 195, 199 (re-
ferring to reports revealing "ghastly conditions in the state-run orphanages," in which Chinese
baby girls were starving to death and also suffering psychological damage); Berger, supra
note 8, at 37-38, 40 (establishing a direct equivalency between war refugees and poor children
by stating that "[l]ike the refugee programs, ICAs offer hope to children who have little oppor-
tunity to improve their situation, or to escape possibly life-threatening conditions"); Bitzan,
supra note 62, at 141-42 (acknowledging the existence of institutional and foster care for
Korean children, but still positing that either can cause developmental damage to children and
that ICA is a better placement option); Gates, supra note 8, at 375 (stating that "ear and upper
respiratory infections, sores, scabies. ... low birth weight, small stature,. ... developmental
delays," and gastrointestinal parasites are "common conditions of children from Third World
countries"); see also Katherine Sohr, Difficulties Implementing the Hague Convention on the
Protection of Children and Co-operation in Respect of Intercountry Adoption: A Criticism of
the Proposed Ortega's Law and an Advocacy for Moderate Adoption Reform in Guatemala,
18 PACE INT'L L. REV. 559, 563-64 (2006) ("Unfortunately, as children get older, their
chances for adoption decrease and their potential for developmental delays and emotional
difficulties increases." (citation omitted)); Donovan M. Steltzner, Intercountry Adoption: To-
ward a Regime that Recognizes the "Best Interests" of Adoptive Parents, 35 CASE W. RES. J.
INT'L L. 113, 128-29 (2003). Steltzner stated,

Institutional life in an orphanage can be extremely damaging to a child's physical
and social well-being. Due in part to poor sanitation and pollution, and higher risk
for such medical problems as asthma, "central nervous system pathologies, devel-
opmental delays, failure to thrive, anemia, rickets, fetal alcohol syndrome,
malnutrition, parasites, exposure to syphilis, and tuberculosis," infectious diseases,
and motor problems. Furthermore, for every five months spent in an institution, the
average child will exhibit a one-month physical growth delay.

Id. (citations omitted); see also Strong, supra note 8, at 164 (describing "millions of children
[who] live in physical and psychological poverty in underfunded orphanages around the
world"); O'Keeffe, supra note 62, at 1635 (stating that at least 1 million children live on the
streets, begging and shining shoes, exposed to sexual abuse, drug addiction, and terrible health
conditions, and, if not on the streets, in delinquency homes or institutions and orphanages that
are overcrowded).
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Romania, and China's one-child policy. 12 These narratives portray in-
competent governments that create large populations of abandoned
children through population control policies. Despite the idiosyncratic
circumstances in which the Chinese and Romanian cases developed, a
telling of these cases generally precedes or is central to explanations of
why ICA is a humanitarian response to children's rights, thus negating
the need to discuss any alternative domestic placement option.

In legal scholarship, decisions by sending countries to restrict or op-
pose ICA are typically described as transgressions to children's rights,73

or overreactions of governments due to public shame, fear of imperial-
ism, nationalistic pride, or xenophobic attitudes toward Westerners .

72. On China's one-child policy, see, e.g., Johnson, supra note 8, at 379; Kimball, su-
pra note 62, at 579; Curtis Kleem, Airplane Trips and Organ Banks: Random Events and the
Hague Convention on Intercountry Adoptions, 28 GA. J. INT'L & COMP. L. 319, 320-21
(2000); Van Leeuwen, supra note 8, at 193; Szejner, supra note 8, at 213; Fleisher, supra note
8, at 176; Foster, supra note 62, at 320; Gates, supra note 8, at 369-70; Zeppa, supra note 62,
at 167. On Nicolae Ceaulescu's anti-contraception and mandatory five-children-per-household
policies, see, e.g., Kales, supra note 8, at 483; Carrie A. Rankin, Romania's New Child Protec-
tion Legislation: Change in Intercountry Adoption Law Results in a Human Rights Violation,
34 SYRACUSE J. INT'L L. & COM. 259, 261 (2006); Steltzner, supra note 71, at 126-27; Ber-
ger, supra note 8, at 38; Marx, supra note 8, at 381-84. For a discussion of both China's and
Ceau~escu's policies, see, e.g., Wardle, supra note 8, at 340; Hubing, supra note 8, at 658-62;
O'Keeffe, supra note 62, at 1617, 1624; Ryan, supra note 8, at 359-62; Wallace, supra note
62, at 689-90, 713-16, 717-19.

73. See generally Rankin, supra note 72, at 280-82; Sohr, supra note 71, at 560-61;
Galit Avitan, Note, Protecting Our Children or Our Pride? Regulating the Intercountry Adop-
tion of American Children, 40 CORNELL INT'L L.J. 489 (2007) (critiquing even the United
States for creating obstacles for ICA of children in foster care); Bitzan, supra note 62, at 153-
54 (arguing that, notwithstanding Korea's intent to rely on domestic adoption, it should do so
without discontinuing ICA); Marx, supra note 8, at 397-403; Wittner, supra note 70, at 611-
18.

74. Bogard, supra note 6, at 580-81. Howard E. Bogard noted that

[m]any Third World countries, however, view [international adoption] as "imperial-
istic, self-serving, and a return to a form of colonialism." As such, the entire
practice has not escaped the prejudices accompanying internal adoption and is over-
shadowed by perceptions of national pride and a clash between the so-called "have"
and "have-not" countries.

Id. (citations omitted); see also Carlson, supra note 8, at 246; Dillon, supra note 8, at 187, 254
(stating that many ICA organizations, including UNICEF, have bought into arguments of na-
tionalism or imperialism, and consequently hurt children's rights); Hora, supra note 8, at
1035; Katz, supra note 8, at 283, 291-92; Van Leeuwen, supra note 8, at 202; Stark, Baby
Girls, supra note 8, at 1246-47 n.102; Wardle, supra note 8, at 350; Kimberly A. Chadwick,
Comment, The Politics and Economics of Intercountry Adoption in Eastern Europe, 5 J. INT'L
LEGAL STUD. 113, 114, 119 (1999); Gates, supra note 8, at 375, 391 (explaining that develop-
ing countries reject ICA because they feel publicly shamed that they cannot take care of their
own and that developing countries see ICA as exploitation and colonialism); Hubing, supra
note 8, at 660; Marx, supra note 8, at 377; McMillan, supra note 8, at 140 (arguing that the
"ethnocentric bias" of Latin American countries impedes ICA); Padilla, supra note 8, at 839
(finding that "nationalistic concerns" lead to arbitrary closing and opening of ICA).
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Several authors sustain this narrative by referencing two specific quota-
tions that demonstrate that countries view ICA as a shameful admission
of their incapacity or as an act of imperialism or colonialism. The quota-
tion typically referenced in discussions of the "shame" experienced by
sending countries is from Elizabeth Bartholet: "[Intercountry adoption is
a] shameful admission to the world of the government's inability to care
for its own, the loss of a vital national asset, and perhaps the ultimate
example of the exploitation by rich nations of the poor nations of the
world."75 Similarly, to make the point that sending countries view ICA as
an act of imperialism or colonialism, law review articles typically refer-
ence Howard Alstein & Rita Simon: "[W]hat the West has generally
viewed as charitable, humane-even noble-behavior, developing coun-
tries have come to define as imperialistic, self-serving, and a return to a
form of colonialism in which whites exploit and steal natural re-
sources." 76 None of the law review articles explicitly consider a post-
colonial critique; many, however, suggest that sending countries feel im-
posed on by wealthy Western countries through ICA.

Counternarratives:

Intercountry Adoption as Exploitation?

An alternative narrative to the dominant rescue narrative reveals
what has been described as the predatory nature of ICA.77 Today, ICA
surges after regime collapses and natural disasters in developing coun-
tries, precisely when institutions for child placement-formal and
informal-are at their weakest.78 Legal scholars rarely take the position

75. Elizabeth Bartholet, International Adoption: Overview, in ADOPTION LAW AND

POLICY § 10.04(1) (Joan Hollinger ed., 1988).
76. Howard Alstein & Rita J. Simon, Introduction to INTERCOUNTRY ADOPTION: A

MULTINATIONAL PERSPECTIVE 1, 2 (Howard Altstein & Rita J. Simon eds., 1991).
77. Bhabha, supra note 8, at 183-84 (contending that ICA is motivated by "predatory

globalization" and explaining that the very fine line between coercion and consent of birth
parents in ICA is often trespassed); Graff, supra note 8, at 411. Graff noted,

Guatemala is upon the adoption world stage now much in the same way Romania
was in the early 1990s. The focus of the U.S. hunger for foreign babies is currently
trained with full force upon Guatemala. The consequences of this are already being
felt. Mothers are being exploited. Mass numbers of children are simply being sold
to the highest bidder. A recognized, international crisis is upon Guatemala. The is-
sue is how a poor and governmentally unstable country such as Guatemala can
defend itself from the rapacious needs of American baby consumers. Irrespective of
the number of Guatemalans intimately involved in and financially benefiting from
the illicit trade in babies, Guatemala will eventually be forced to protect its chil-
dren.

Id.
78. See, e.g., Strong, supra note 8, at 170 ("Recent events such as the war in Bosnia-

Herzegovina, the famine in Somalia, and the AIDS epidemic in Uganda have increased the
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that ICA should be the option of last resort for children in the developing
world. Little attention is paid in legal scholarship, for example, to the
argument that industrialized countries are exploiting developing coun-
tries and stealing their national resources, i.e., their healthy children.

Similarly, scholars do not often discuss how the rescue rhetoric
might play into the psychological process for adoptive parents of clean-
sing the foreign child of "otherness" and redefining belonging and origin
through citizenship. 79 Legal scholars actively promote the notion that the
younger children should be taken away from their country conditions as
soon as possible, in order to avoid mental and physical problems that
develop with age.8° This, in turn, creates an urgency to extract infants and

number of older children ... [and] infants[] available for adoption"); Kimball, supra note 62,
at 561 ("In response to the disaster [of the tsunami in Southeast Asia on December 26, 2004],
Americans have flooded the U.S. Department of State with phone calls and letters voicing
interest in adopting Tsunami orphans." (internal citation omitted)). Kimball wrote that

[a]s history shows, intercountry adoption is at its peak when world disasters, wars,
and other economic or political changes occur because richer and more stable coun-
tries have families who want to try to rescue children from the plight of poverty and
instability. These disasters and situations of turmoil make it extremely difficult for
affected countries to support their children, thus forcing them to allow their children
to be internationally adopted.

Id. at 581 (internal citation omitted); see also McMillan, supra note 8, at 142-43, 145 (finding
that ICA in Romania and Russia surged with the collapse of the communist governments);
Ryan, supra note 8, at 353-55 (reporting that after the 2004 Tsunami and the 60 Minutes spe-
cial report on Romanian orphanages, adoption agencies were deluged with phone calls). Ryan
stated,

However impractical the rush of adoption interests may be after a disaster such as
the 2004 tsunami, it is not a new phenomenon, and it arises most every time a po-
litical crisis or national disaster brings images of forlorn children to the forefront
.... But while times of political and social crises tend to peak interest in (and pro-
vide extensive media coverage of) international adoptions, such adoption is a
common and everyday practice among dozens of nations.

Id. at 354-55.
79. See generally Ratna Kapur, The Citizen and the Migrant: Postcolonial Anxieties,

Law, and the Politics of Exclusion/Inclusion, 8 THEORETICAL INQUIRIEs L. 537 (2007) (dis-
cussing the use of citizenship in the prevailing world order for laundering migrants into
national discourses, and arguing that current understandings of citizenship are based on nor-
mative criteria that have their origins in colonialism and thus in the "dominant racial, sexual,
and cultural norms").

80. See, e.g., Steltzner, supra note 71, at 130, 152 (noting that while "[m]ost of the
physical defects ... can often be treated by Western medicine," many "mental and psycho-
logical traumas ... are more difficult to diagnose, and, if severe, may be nearly impossible to
cure .... The longer a child is in an orphanage, the more his or her cognitive abilities de-
crease, and the more developmental and behavior disorders become apparent."). A strong
proponent of international adoption, Wardle noted that

a wealth of social science research supports imitative adoption. Numerous studies
report that children adopted at birth are at least as likely to live with two parents in
a middle-class family; to do as well or better in both school and in social compe-
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young children from the developing world. This could also be character-
ized as the desire for a clean slate: a baby or young child unconditioned
by his or her native environment. And, after a "quick extraction," the
ICA bureaucracies allow the infant or child adoptee to gain expeditious
citizenship in the United States, which completes the process of "laun-
dering" the child for the parents who may desire an unadulterated
newborn child. This is why, in part, Stephanie Sue Padilla describes ICA
as "this most intimate aspect of our lives-the rebirth of a child into a
family."8' From this alternative perspective, the Rescue Narrative facili-
tates the "laundering" of children as infants, and their "rebirth," into an
adoptive family.

As noted above, when sending governments oppose or restrict ICA,
their actions are interpreted as responding to public shame, nationalistic
pride, or xenophobia. These narratives, although meant by authors as
apolitical or neutral summaries of opposing arguments, anthropomor-
phize governments by attributing emotional or irrational qualities to their
decisions about how to handle child placement domestically. This de-
scription contrasts sharply with arguments that ICA is the logical,
rational, or efficient solution to the "demand" for adoptable children by
Western adults, or to the argument that these children are in need of be-
ing rescued.

Another prevalent narrative is that sending countries place bans on
ICA that are unfounded; this narrative prevails despite the fact that send-
ing countries (and the United States as a receiving country) impose bans
or moratoria on ICA due to serious incidents of child trafficking.82 Child

tency tests; are generally less depressed, more optimistic; appear to have higher
self-esteem, self-confidence, and feelings of security; more willing to give volun-
tary service; are less involved in alcohol or drug use, theft, weapons or police
trouble; enjoy similar or better health; achieve higher educational attainments; and
have fewer mental health problems as children living with their birth parents.

Wardle, supra note 8, at 370 (citing Patrick Fagan, Adoption: The Best Option, in III AoP-
TION FACTBOOK 2 (Connaught Marshner & William L. Pierce eds., 1999)).

81. Padilla, supra note 8, at 844.
82. See id. at 838 (noting that the U.S. Department of State "expressed concern over 'an

increasing incidence of illicit activities in the area of international adoption' [sic]" (quoting
Romanian Adoptions, 1991: Hearing Before the Subcomm. on International Law, Immigration
and Refugees of the H. Comm. on the Judiciary, 102d Cong. 13, 258 (1991)); Blair, supra note
8, at 373; Banks, supra note 62, at 46-47 ("Some commentators perceive accounts of illegal
adoption as exaggerated, but statistics showing the number of children exported, and detailed
descriptions of child procurement schemes, rebut this opinion. The UNICEF Report and Sale
of Children Report reveal an absence of effective monitoring over international adoptions

.(internal citation omitted)). Blair stated,

The global scope of trafficking was perhaps best illuminated by Ethica, a non-profit
organization promoting ethical adoption practices. In 2003, Ethica reported that, of
the forty nations that had made the top twenty list of nations sending children to the
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trafficking occurs when children who would otherwise not be adoptable,
are bought, sold, stolen, or purposefully lost into the limbo of middle-
men and institutions that facilitate ICA. Reports of child trafficking from
sending countries are often qualified in law review articles as "rumors
of," "scandals of," "tales of," and at times are explicitly described as mis-
representations or exaggerations by the media of sending countries that
hurt children who need adoption." The terms used in law review articles

United States for adoption within the previous fifteen years, 43% were temporarily
or effectively closed to intercountry adoption. Most of these closures, Ethica
suggested, were prompted by concerns on the part of sending or receiving nations,
or both, related to abduction, trafficking, and corruption.

Id. (internal citations omitted); see also D'Amato, supra note 6, at 1247; Kleem, supra note
72, at 329-32 (noting that "[t]he third factor that may lead China to restrict its international
adoptions is the negative activities associated with the practice. These include child selling and
abduction, financial exploitation by professionals who work in the field, and other random
acts that are reported in the media" and describing child-selling and child-buying incidents in
China, Taiwan, Romania, and Canada); Liu, supra note 8, at 204-05 (describing the Romanian
government's imposition of a ban against international adoption in an effort to curb "illegal
child trade" achieved through black market adoptions); Maskew, supra note 8, at 621-25 (dis-
cussing the U.S. suspension of adoptions from Cambodia due to allegations of trafficking in
human beings); Carlberg, supra note 62, at 145-46 (discussing the hold Vietnam placed on
ICA from Vietnam due to numerous incidents of child trafficking, yet describing the cessation
of adoption as "unfortunate," as children continue to need homes); Chadwick, supra note 74,
at 121, 124-25 (finding that Russia and Romania imposed moratoria on ICA due to baby
smuggling incidents); Gates, supra note 8, at 386-87 (finding that Chinese laws were re-
formed to facilitate ICA in order to "eliminate black market adoptions," but instead, adoptive
parents continued to circumvent laws by directly contacting birth parents for "buying and
smuggling a child.., out of China"); Jennifer M. Lippold, Note, Transnational Adoption from
an American Perspective: The Need for Universal Uniformity, 27 CASE W. RES. J. INT'L L.
465, 486-87 (1995); O'Keeffe, supra note 62, at 1619-24 (providing examples of child traf-
ficking in Peru, Romania, India, Cambodia, and Guatemala that forced these countries to
reform their adoption laws); Wittner, supra note 70, at 600-02 (narrating instances in Cambo-
dia, Romania, and Guatemala in which crises of baby-selling overwhelmed any effort to curb
illicit practices, leading inevitably to restrictions and moratoria on ICA).

83. See, e.g., Elizabeth Bartholet, International Adoption: Propriety, Prospects and
Pragmatics, 13 J. AM. ACAD. MATRIMONIAL L. 181, 199 (1996) [hereinafter Bartholet, Pro-
priety] (acknowledging "some documented instances of kidnappings and of improper
payments to birth parents" but denying that such instances are widespread and asserting that
"[c]urrent law makes it extremely risky for adoption intermediaries and would-be adopters to
engage in baby buying or kidnapping"); Carlson, supra note 8, at 246, 257 ("Some of the
opposition to intercountry adoption is blindly nationalistic, oblivious to the interests of chil-
dren, and armed with sensational exaggerations of the extent of illicit baby-selling
operations."); Hillis, supra note 62, at 240 ("[Tlhe allegation that intercountry adoption serves
as a front for black market baby-sellers has created more obstacles for intercountry adoptive
parents to surmount."); Katz, supra note 8, at 292; Liu, supra note 8, at 204; Wardle, supra
note 8, at 347 (arguing that concerns about baby selling are "exaggerated," "given greatly
exaggerated air time by the sensationalizing media ... and . . . excessive attention by profit
seeking media producers"); Berger, supra note 8, at 38-39, 52 (using the word "alleged" to
describe baby selling and arguing that ICA should not be curtailed because of exaggerated
media reports of baby selling); Chadwick, supra note 74, at 121; D'Amato, supra note 6, at
1245; Marx, supra note 8, at 395-96; McMillan, supra note 8, at 140-41.
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to describe these claims imply that reports of child trafficking are not
real or are unreliable. While it may be true that illegal practices are diffi-
cult to trace, and that bans on ICA may adversely affect some children,
denying the existence of pervasive tactics of child trafficking is a narra-
tive that is not nuanced enough to reflect reality.i4

There are only a few legal scholars who articulate positive counter-
narratives about sending governments. One looks at China as an unusual
sending country that has deliberately guided population growth and ICA
policies to suit its national interest.85 Another reviews changes in Korean
policies to show that restrictions on ICA seem inevitable in the future, as
the country exerts a stronger economic position and has explicitly stated

86its desire to replace intercountry adoption with in-country caregiving.
In these alternative narratives, sending governments are portrayed as re-
sponsible governments in control of their future, doing their best to
address population needs, which includes caring for their children.

Aside from these few cases, next-generation ICA narratives rely
heavily on an "othering process" that describes sending countries and
sending governments in negative contrast to a "history" of humanitarian-
ism of the West, and as antipodes to Western rationality, wealth, culture,
and the rule of law. The dominant Rescue Narrative betrays a hegemonic
and imperialist hue fraught with distortion. This distorted view fails to
take these children in the context in which they come, but instead sug-
gests that all "third-world" children are in dire need of being rescued.

3. Narrative Three: Improved Life Chances Narrative

Related to the Rescue Narrative is the Improved Life Chances Narra-
tive. Invariably, legal scholars describe the opportunities for adoptive
children as improved in the United States, and in doing so, imply the
superiority of upper- and middle-class parents to poor birth parents.87

84. Blair argues that ICA advocates would do best to accept that illegal practices are
occurring, since ignoring child trafficking for adoption is a main reason for the shutting down
of ICA by major sending countries. Blair, supra note 8, at 402. Blair states,

Advocates of intercountry adoption ignore the incidence of systemic trafficking and
displacement of domestic adoption occurring during the past decade at their peril.
Exposure of systemic trafficking and displacement problems in countries such as
Cambodia, India, Guatemala, and Romania bring intercountry adoption into disre-
pute, fuel the arguments of those who are simply opposed to intercountry adoption
on political or philosophical grounds, and spur new moratoria by both sending and
receiving nations.

Id.
85. Luo & Smolin, supra note 8, at 607-10; see also Stark, Baby Girls, supra note 8.
86. See Bitzan, supra note 62.
87. I discuss the portrayal of birth parents and adoptive parents specifically in the fol-

lowing Section, in which I discuss the Invisible Birth Parents Narrative.
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Scholars routinely explain that intercountry adoption offers hope to chil-
dren of improving their life chances, often of escaping a life "marred by
poverty," and provides them with increased educational and employment
opportunities."' Similarly, scholars routinely contrast, either explicitly or
implicitly, the lack of opportunity in developing countries with the abun-
dant opportunity in the United States, which is reflected in modern
conveniences, better educational institutions, and Western medicine.89

The United States, the dominant narrative suggests, unconditionally pro-
vides better opportunities for children from developing countries.

Counternarratives:

The Post-American World

There is surely a humanitarian aspect to many intercountry adop-
tions. Obviously, there are children who, if not adopted, would have a
very bleak life and few opportunities in their countries. But, legal schol-
ars tend to describe all sending countries as poor, impoverished countries
that are bereft of opportunity, and all parents and caregivers from these
countries as unable to care for their children. The reality is more nuanced
than these scholars would suggest. Scholars rarely mention that the
countries from which people adopt are not exclusively impoverished, or,
in fact, that China and Russia, the two leading "sending" countries, have
recently experienced consistent economic growth. In particular, China,
the largest sending country, has been described as an economic power-
house. 90 In fact, in 2005, the National Science Foundation published a

88. See Szejner, supra note 8, at 212 (noting that "a great many [adoptive parents] are
also motivated by a desire to raise children whose lives would otherwise be profoundly marred
by poverty, disease, war, homelessness, or discrimination in their countries of origin based on
their ethnoracial background or religion." (quoting Joan H. Hollinger, Intercountry Adoption:
A Frontier Without Boundaries, in FAMILIES BY LAW: AN ADOPTION READER 215, 215 (Naomi
R. Cahn & Joan H. Hollinger eds., 2004))); see also Bitzan, supra note 62, at 142 (noting that
"[d]ue to the lack of a known bloodline, these children are without the strong personal identity
of a family group and are denied the benefits of a family name in seeking education, employ-
ment opportunities, and marriage"); Carlberg, supra note 62, at 144 ("During this time, the
citizens of Vietnam experienced political and economic turmoil that resulted in dreadful living
conditions, which in turn led to many families turning to adoption with the hope that their
children would have a better life."); see also Berger, supra note 8, at 40; Root, supra note 8, at
353.

89. See, e.g., Martin, supra note 8, at 181 (noting that one argument for ICA is that
"intercountry adoption alleviates the world's ills by taking children away from countries with
overtaxed resources and reducing the overall number of homeless children"); Steltzner, supra
note 71, at 129 (describing health care available to children in orphanage systems in Russia
and Romania as "what would be considered malpractice in the United States"); Berger, supra
note 8; Chadwick, supra note 74, at 119 ("Arguably, a Western lifestyle of material security,
with access to modern conveniences, higher education, and advanced medicine could be
viewed as a beneficial choice."); see also Wardle, supra note 8, at 342-43.

90. FAREED ZAKARIA, THE POST-AMERICAN WORLD 89 (2008).
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much discussed report that highlighted the large number of engineers
educated in China as compared to in the United States.9' Clearly, the
story of impoverished sending countries that do not have the capacity to
care for their children and that have sub-standard educational and eco-
nomic opportunities is incomplete. In fact, little attention is paid to the
fact that the poorest nations of the world fail to play a significant part in
the intercountry adoption process. 92

Legal scholars also pay little attention to countries that have turned
to in-country placement as the preferred solution for children in need.93

While Brazil, for example, was fourth among the countries from which
children were adopted by U.S. parents by the end of the 1970s, by 1994,
intercountry adoption had slowed to a "trickle." 94 Scholars have attrib-
uted this slow-down to the poor finding creative ways in which to evade
interventionist adoption policies and to continue to employ local prac-
tices and customs for child care.9 The fact that children who would
previously have been international adoptees are being raised in Brazil,
because, in part, of the perception of many Brazilian families that their
own "patterns of shared parenthood" are the optimal solution for these
children, reveals a more nuanced narrative than one of increased life op-
portunities in which Western adults provide non-Western children with
what the dominant narrative would suggest is the winning lottery ticket
of "improved life chances."

4. Narrative Four: The Invisible Birth Parents Narrative

Another contemporary narrative derives from the failure to acknowl-
edge birth parents. If birth parents are acknowledged in the literature at
all, references typically contextualize them as dead, sick, incapacitated,
impoverished, desperate, neglectful, addicted to drugs and alcohol, or
shamed into abandoning their children. 96  Legal scholars often

91. NAT'L SCI. FOUND., RISING ABOVE THE GATHERING STORM: ENERGIZING AND

EMPLOYING AMERICA FOR A BRIGHTER ECONOMIC FUTURE 16 (2007). While there was a dis-
pute as to which professionals were classified as "engineers" in this report, it is clear that a
large percentage of engineers educated globally in 2004 were educated in China.

92. Selman, supra note 12, at 14; Smolin, Child Laundering, supra note 9, at 126-27
(finding that the "incidence of extreme poverty is not in and of itself predictive of child laun-
dering problems").

93. Claudia Fonseca, Patterns of Shared Parenthood Among the Brazilian Poor, in
CULTURES OF TRANSNATIONAL ADOPTION 142 (Toby Alice Volkman ed., 2005) [hereinafter
Fonseca, Patterns].

94. Id. at 142.
95. Fonseca, Inequality, supra note 9, at 420-22.
96. Laura Beth Daly introduced the following narrative to describe birth parents them-

selves as utterly helpless:

Imagine being 12 years old, pregnant, unmarried, and living in impoverished condi-
tions in the isolated countryside of Guatemala. Your only desire is to be able to
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characterize adoptive parents as victims, whose best interest is to stream-
line ICA procedures.97 Similarly, one author flatly states that what is in
the best interest of adoptive parents is in the best interest of the child.98

Western adoptive parents are often generously described as loving, hu-
manitarian, wealthy, and resourceful caregivers, ready to travel to the
ends of the world to save a child. 99

Counternarratives:

The "Othering" of Birth Parents

Too few legal scholars take on the challenge of seeing ICA from the
perspective of poor birth parents, who may have been enticed, coerced,

provide a loving, healthy, and safe environment in which your child can grow up,
but given your age and lack of resources .. . [y]ou are being forced to sell your
newborn baby because you have no other viable options.

Laura Beth Daly, Note, To Regulate or Not to Regulate: The Need for Compliance with Inter-
national Norms by Guatemala and Cooperation by the United States in Order to Maintain
Intercountry Adoptions, 45 FAM. CT. REV. 620, 620 (2007); see, e.g., Katz, supra note 8, at
287 (finding that adults in developing countries are disinterested, incapable, or too impover-
ished to adopt children); Carlberg, supra note 62, at 121 (explaining that in Vietnam, "the
incentives for trading human life have become too high for some biological parents to
forego"); Chadwick, supra note 74, at 118 (observing that birth parents are "dead" or have
abandoned their children and that if they are alive, they are "unable to care for their children
because they [are] involved with drugs, alcohol, prostitution, are unemployed, imprisoned, or
institutionalized in a mental asylum"); Hubing, supra note 8, at 657-58; Wittner, supra note
70, at 603-06 (finding that birth parents' vulnerability to traffickers is due to being poor, un-
educated, ignorant, and desperate); see also Bogard, supra note 6, at 572, 574-75 (neglect and
abandonment); Van Leeuwen, supra note 8, at 193, 194 (socio-economic conditions); Martin,
supra note 8, at 177 (cultural values); Steltzner, supra note 71, at 124 (social stigma of chil-
dren with disabilities); Berger, supra note 8, at 52 (indigence); Wallace, supra note 62, at 689,
694 (shame, poverty, and war). But see Root, supra note 8, at 323-24 (explaining that the
public perception of Angelina Jolie's adoption of an African child as positive and Madonna's
adoption of a Malawian child as negative was the consequence of differences in law and expo-
sure by the press that Madonna's child had a father who kept occasional contact with him).
Thus, the difference between the Madonna and Jolie adoptions is interesting not only because
it acknowledges birth parents, but also because it is an example of an "orphan" narrative that
is broken, and consequently shatters the illusion of humanitarianism.

97. Kales, supra note 8, at 481, 484 (explaining that, in their "desperation for a child,
[adoptive parents] may fall victim to unscrupulous intermediaries," and that Westerners
"poured into Romania to rescue the impoverished Romanian children, but often fell victim to
baby-selling schemes"); see also Liu, supra note 8, at 189-90 (observing that a large number
of adoptive parents who are "willing to travel to the four comers of the world" are often de-
nied access to children).

98. Steltzner, supra note 71, at 115-16.
99. See, e.g., Katz, supra note 8, at 292-93 (describing adoptive parents as affluent

people who can pay large sums of money); Berger, supra note 8, at 52 (contrasting wealthy
adoptive parents with indigent biological parents); Gates, supra note 8, at 370 (claiming that
American adoptive couples are "compelled" to save children from war, famine, and other
disasters); see also Liu, supra note 8, at 190-91; Kleiman, supra note 8, at 333; Wittner, supra
note 70, at 598.
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or tricked into relinquishing birth rights.' °° Instead, birth parents undergo
an "othering process" in which they are unworthy of keeping their chil-
dren, or willingly relinquish their rights for a few bucks. Narratives of
deliberate relinquishment of a child create a morally ambiguous uni-
verse, which has the effect of portraying birth parents as selfish, while at
the same time failing to address how a mother who loves her child could
bear to part from him.'0 '

In contrast, very few argue in favor of supporting birth families as a
better option for children, over ICA. '°2 Few recognize that there are chil-
dren in poor countries who may benefit most from staying with their
families, within their communities and their culture, rather than being
uprooted in order to satisfy the desires and imaginations of Western
adults. In this regard, a very important debate led by critical gender and
race theorists on transracial adoption in the United States barely makes a
dent in the analysis of ICA.0 3 When intercountry adoption is discussed in

100. For examples of authors who have taken on the challenge of introducing the per-
spective of poor birth parents into the debate, see Bhabha, supra note 8, at 186-87
(deconstructing the narrative of birth mothers who give away their children, observing that
they are often coerced (even by their husbands) to give away their child for money); Kathleen
L. Manley, Comment, Birth Parents: The Forgotten Members of the International Adoption
Triad, 35 CAP. U. L. REV. 627, 628-29 (2006) (concluding that "birth parents may be misin-
formed in the process of international adoption, and it is very difficult for them to remedy
fraud or deceit" and that "the black market prevails in the international adoption arena, and
many birth parents feel pressured into selling their children 'for a better life' without fully
understanding the consequences").

101. Yngvesson describes this "othering process" thusly:

The fascination this story evokes-its representation of a selfless mother who gives
her child away in order to create a family for him-is an effect of its moral ambigu-
ity for the educated, white, middle-class audiences to whom it is directed. A mother
who gives away her child is unthinkable. She gives the child away because she
loves it so much, the story and its accompanying image imply; but the unspoken
subtext-If she really loved the child, how could she bear to part from it?-is no
less powerful a message in a moral economy in which becoming a woman is in-
separable from the work of motherhood and the assumptions about nurturance this
implies.

Yngvesson, Placing the "Gift Child", supra note 8, at 228.
102. See, e.g., Root, supra note 8, at 339, 342 (taking the position that "support should

be found for parents and extended family to enable them to care for [their] child before resort-
ing to intercountry adoption" due, in part, to a desire to protect parental rights, keep the
"healthiest and the brightest" within their countries of origin, avoid a potential loss of identity
to Western society, and protect against child trafficking).

103. Twila L. Perry, The Transracial Adoption Controversy: An Analysis of Discourse
and Subordination, 21 N.Y.U. REV. L. & Soc. CHANGE 33, 38-41, 40-41, 55-56, 59-61, 68-
69 (1994) (summarizing the domestic transracial adoption debate by exploring two different
perspectives promoted by legal scholars: "liberal colorblind individualism" and "color and
community consciousness"). Perry argues that "liberal colorblind individualism" sustains
"subordination of Black communities, Black families, Black women, and Black children" by
choosing to be blind to the realities of racism and oppression that Black families face. Legal

Winter 2009]



Michigan Journal of International Law

this context, it is to partially attribute the surge in ICA to problems faced
by white Americans in adopting interracially. '04 As a general matter,
some authors promote ICA as a means by which to avoid domestic re-
quirements that would disqualify adoptive parents under U.S. laws and
practices. 1

05

5. Narrative Five: The Natural "Market" for

Intercountry Adoption Narrative

War-orphan rescue rhetorics have been "substituted" for a more gen-
eral narrative about rescuing children from the developing world. These
new ICA narratives observe a rising supply of orphans in developing
countries since the 1970s. I place the word "orphans" in quotation marks
here because any child living without an ideal family environment
in developing countries has come to be identified as an orphan in these
narratives. Law review articles create this narrative by freely interchang-
ing the word "orphan" with "abandoned," "street," "homeless," and
"needy."' ' The dominant narrative in law review articles suggests that an

perspectives favoring "colorblind individualism" render Black families powerless in deciding
the placement of Black children, and reinforce a lesser value of Black children by continu-
ously placing a premium on white babies. Perry favors "color and community consciousness"
by arguing that only an exercise in consciousness of class and community dilemmas faced by
Blacks can lead to adequate consideration of the duress faced by Black families and their
communities in preserving group identity and culture in an environment of racism and oppres-
sion. Id.

104. On ICA as a response to domestic adoption laws, see generally Fleisher, supra note
8; see also Padilla, supra note 8, at 821-23.

105. See, e.g., Zeppa, supra note 62, at 185 ("Intercountry adoption is a viable solution
for white couples open to interracial adoption but frustrated by domestic adoption practices, in
other words, race-conscious adoption laws and racially conscious practices of private adoption
agencies."). See generally Hillis, supra note 62.

106. See, e.g., Blair, supra note 8, at 349, 359-60 (speaking of the orphaned children
around the world, but also providing information about the case of an adoption handler who
confessed to misrepresenting children as orphans); D'Amato, supra note 6, at 1239, 1241-42
(describing Vietnamese orphans as "unwanted children" and "street children"); Katz, supra
note 8, at 286, 292, 294 (using the terms "orphans" "children who grow up without homes or
decent food and shelter," and "abandoned children"); Van Leeuwen, supra note 8, at 191, 194
(using the terms "lost and abandoned overseas" and "orphans"); Strong, supra note 8, at 167,
173-74 (referring to children as orphans even as she acknowledges that the definition varies
and is mostly contingent on whether a parent has given consent); Wardle, supra note 8, at
323-24 (expanding the definition of orphan by using the word "parentless," where
"[p]arentlessness refers to the condition of children who lack the present and long-term care
and direction of their parents"); Berger, supra note 8, at 36 (describing children in Romania as
"homeless children"); Chadwick, supra note 74, at 118, 120, 130 (describing abandoned chil-
dren, orphans of Eastern Europe, "neglected children of communism," and acknowledging that
"orphans" in orphanages in Georgia often have parents); Gates, supra note 8, at 369, 370, 376;
Lippold, supra note 82, at 469 (describing adoptable children in Romania as "poor and war-
stricken orphans"); McMillan, supra note 8, at 137, 143, 163-64 (using the terms "children in
need of homes," "orphans," "unwanted children," and "homeless needy children"); Padilla,
supra note 8, at 817 (using the term "alien orphans"); Wallace, supra note 62, at 689 (explain-
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expanding discourse of who is adoptable has broadened the conception
of who is adoptable.

The constant reference in these articles to children as "orphans" re-
flects what was a legal idiosyncrasy in U.S. immigration law. For many
years, in fact, there has been a requirement that potential adoptees be
classified as "orphans" under U.S. immigration law, even when the send-
ing country has defined that child as an adoptable child.'0 7

Notwithstanding the fact that some authors maintain that ethical
adoption only involves genuine "orphans,"'' 8 most proponents of inter-
country adoption have criticized the government's "very restrictive"
definition of "orphan" as limited and harmful to children's best inter-
ests.' °9 In fact, "the best interest of the child" has been taken by many
scholars as a favored standard to reframe the question of who is adopt-
able. Similarly, the 1993 Hague Convention on Intercountry Adoption"0

is widely promoted by law review articles, notwithstanding the fact that
the Convention favors placement out of a child's home country even if

ing that children in ICA are sometimes orphaned by poverty or cultural factors and using the
terms "orphaned" and "abandoned" interchangeably).

107. 8 U.S.C. § I 101(b)(1)(F) (defining an orphan as a child who has suffered "the death
or disappearance of, abandonment or desertion by, or separation or loss from, both parents, or
for whom the sole or surviving parent is incapable of providing the proper care and has in
writing irrevocably released the child for emigration and adoption"); see also Hubing, supra
note 8, at 686-87. On Immigration and Naturalization Service (INS) definitions in U.S. law,
see also Maskew, supra note 8, at 620-25; Carlberg, supra note 62, at 128, 139; Fleisher,
supra note 8, at 177-78, 187-88; Lippold, supra note 82, at 482; McMillan, supra note 8, at
148-49; Padilla, supra note 8, at 830-31,837-38; Ryan, supra note 8, at 372-73.

108. Dillon, supra note 8, at 187-88 (coining the term the "adoptability conundrum" to
refer to the difficulty of identifying children who would have been without family care in the
absence of a system of ICA, and recognizing the need for "an empirically oriented, rigorous,
objective search to identify who is in the public or group child care systems of each country,
how they got there, and what options are truly (not just in the realm of ideological speculation)
available to them"); Maskew, supra note 8, at 619 (writing about the problem of misdefining
"orphans" and insisting on the importance of assuring that a child is adoptable); Witner, supra
note 70, at 595 (explaining the problem of defining who is adoptable as the difference between
"genuine orphans or future baby-trafficking victims"). Similarly, Manley suggests that the law
does not sufficiently protect the rights of birth parents, and, by implication, the rights of some
children who are not "genuine orphans." Manley, supra note 100, at 633 ("[U.S.] law makes it
nearly impossible for a foreign birth parent who has been subjected to illegal or fraudulent
practices to assert his or her rights, as this body of law is designed to cut all ties between the
birth parent and the adoptee.").

109. See, e.g., Berger, supra note 8, at 44, 65 (advocating the use of a "'best interests of
the child' test" for granting U.S. visas to adopted children instead of the restrictive "orphan"
test that is currently used); see also Padilla, supra note 8, at 844 (arguing for the same).

110. Hague Conference on Private International Law, Convention on Protection of Chil-
dren and Co-operation in Respect of Intercountry Adoption, May 29, 1993, S. TREATY Doc.
No. 105-51, 1870 U.N.T.S. 182 [hereinafter Hague Convention].
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