CHAPTER

III

ASSESSMENT AND ADMINISTRATIVE
APPEAL PROCEDURES !
Section A.

Analytic Comparison of the "Six ":
R equirements of a Tax Administration 's
Own Conflict Resolution Procedures,
Viewed in Aggregate

3 . 1 Introduction: Comparative profiles of the entire conflict
resolution process

Because the character of the tax administration's own con
flict resolution process should depend upon the relative role it
is expected to play in a country 's entire tax dispute resolving
process, certain of the latter 's essential attributes and the
relative roles each of the "Six" assigns to independent tribunals
must first be mentioned. 2
Viewed as a whole , the dispute resolving process of a
country should be designed to insure it has a reasonable chance
to be both fair and efficient. For that process to be fair, at
some point taxpayers must have a readily realizable right, as
they do have in the six countries covered by this study, 3 to
lay their sides of disputes before a tribunal wholly independent
of the tax administration. However, it is relatively inefficient
to rely on such tribunals to resolve large numbers of tax con
troversies . Further, their use for such purpose either results
in an expensive drain on talented and rare manpower or in
vites reliance on inexpert personnel.
This is because in
creased reliance on this method of disposition brings an in
evitable increase in the required degree of decentralization;
1 For a thoughtful comparative analysis of this subj ect in the setting
of developing countrie s , see Liker, " The Legal and Institutional Frame
work of Tax Administration in Developing Countire s , " 14 U. C .L.A.L .
Rev,. 240 , 262-324 (1966). For an earlier study, see Surrey, "Tax Ad
ministration in Underdeveloped Countrie s , 11 12 U. Miami L . Rev. 158
(1958) .
2 See

Chap. IV infra regarding details of the conflict resolution
process at the j udicial level.
3 See Chaps. IV, VIII, XII, XVI, XX, and XXIV infra .
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otherwise, the inconvenience of the forum to taxpayers creates
an unfair arrangement.
It is this requisite multiplication of such tribunals , if they
are expertly staffed, that eats into a country's most talented
and expensive manpower . When this consumption is balanced
against a country 's other needs, the probably resulting in
sufficient, albeit expert, staffing will create crowded dockets
and delay as disputes await their turn. And those who repr e 
sent the parties, though once intimately acquainted with all the
niceties pertaining to a given dispute, must later-after the
p eriod of delay and j ust before the case comes to trial-take
additional time to become reacquainted with those niceties and
then devote yet further time , plus the time of the qualified
j udge, to educate that judge in all the ramifications.
At least less costly to such a country is the alternative
device of staffing its host of decentralized, outside, independent
tribunals -operating at the lowest level-with unremunerated
Great Britain has long followed the
and inexpert citizens .
practice of deflecting directly to just such tribunals income
tax disputes which a local assessment office is unable to r e 
solve . 4 Now 7 0 0 such tribunals (General Commissioners), with
two part-time lay citizens constituting a quorum for each case ,
Only the
are spread geographically throughout that island.
clerk is paid and has legal training. 5 This arrangement , how
ever convenient, invites three obvious risks if transplanted
elsewhere .
Except where appointment is deemed a distinct
honor , unpaid lay members may not give adequate time and
thought to their demanding function. Second, even if they do,
problems of any complexity may still baffle them. Finally,
given the large number of such tribunals, their lack of ex
pertise, and the fact their decisions are not published, a high
level of uniformity cannot be anticipated. 6 Apparently these
were the risks the British Parliament sought to avoid 7 when,
as distinct from income tax questions, jurisdiction over sur 
tax matters was lodged in a separate body of Special
4 see Chap. XIX, § 3.3 and Chap. XX, § 4 1 infra .
5 See Chap. XX, § 4. 1 infra .
6 According to a new but yet unpublished study of Michigan tax
procedures , all three consequences resulted from that state 's use of
approximately 1800 such tribunals to hear appeals of property tax
Also see the earlier legislatively sponsored Michigan
assessments.
.
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7

214

et seq.

See Chap. XX , § 4.1 infra .

(1958).
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Commissioners composed of eight full-time, paid professionals
who ride circuit to the major metropolitan centers . 8 Further,
by giving these two distinct types of tribunals concurrent
jurisdiction over many but not all income tax questions , 9 some
taxpayers were granted what is tantamount to an election be 
tween them. Nevertheless, the widely scattered, uncoordinated
General Commissioners decide from 7, 000 to 8, 000 cases
annually , compared with approximately 1, 000 decided by the
Special Commissioners. l O In either case, further appeal to
the regular courts is available only with respect to questions
of law. ll
In contrast, because relatively few German taxpayers in
voked a previously existing option to lay their cases before
local lay committees, Germany recently abandoned that ar 
rangement. 12
Now a taxpayer who is unable to resolve a
dispute with local examining officials carries the case directly
to one of the specialized fiscal courts staffed predominantly
with professionals.l3 These necessarily are decentralized to
accommodate the yearly volume of 2 0, 000 tax disputes , of which
from 6, 000 to 8, 000 involve individual and corporate income
tax matters. l4 The Netherlands follows a similar practice,
utilizing specialized chambers within their regularly decentral
ized court system 1 5 to accommodate an annually recurring
2, 000 tax disputes which their local assessment office s ar e
unable t o resolve. Approximately seventy percent of these in
volve individual and corporate income tax matters. 16
Belgium and France, however, like Britain, make some
use of decentralized independent tribunals staffed, predominantly
but not exclusively , with outside laymen, to hear disputes be
tween taxpayers and local assessment officials, though in these
two countries these particular tribunals function solely in an
8 Id. at § 4 . 2 b infra .
9 Id . at § 4.1 infra .
10 Ap art from so-called "delay " cases.

infra .

ll id at § 4. 1 infra .
12 See Chap. XV, § 3.4a
13 See Chap. XVI, § 4. 1

Id. at

§§

4.3a and 4,3b

.

infra .
infra .

However, before such action is taken ,
on filing a protest (in the case of substantive issues) with the local
office , the individual taxpayer does obtain a hearing with the assess
ment official. See Chap. XV, § 3.4a infra .
14 see Chap. XVI, § 4. 3 infra .
1 5 See Chap. XXIV, § 4. 1 infra .
16 Id . at § 4.3 infra .
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advisory capacity . 17 The lack of expertise on the part of the
lay members presumably is responsible for denying to these
advisory tribunals, in contrast to the Br itish arrangement, any
jurisdiction over questions of law. 18 And to assure some ex
pertise regarding factual matters pertaining to a particular
taxpayer 's profession or business, each tribunal consists of a
large panel, and the lay members for any given case are
drawn from those having familiarity with the petitioning tax
payer 's vocation. 19 A final contrast to British practice is
most important. Taxpayers in Belgium and France may by 
pass these lay tribunals , 20 carrying their disputes with local
assessment offices directly to a higher in -service administra
tive appeal office (regional level), the jurisdiction of which
must be exhausted in any event 21 before the taxpayer can lay
his case before an outside professionally staffed independent
tribunal. In one recent year, compared with the 1 3 5 , 3 1 2 Bel gians who carried their disputes with a l ocal assessment office
to one of the higher but decentralized offices handling admin
istrative appeals, only 1 107 required a final decision from a
Corresponding
professionally staffed independent tribunal. 22
numbers in France were, respectively, 3 6 5, 000 and less than
5, 000. 23

The in-service appeal arrangement in the United States is
similar to that of Belgium and France in that the apex is also
at a higher regional level, rather than at the local district
level. However, to handle its administrative appeals, the
United States actually maintains formally constituted appeal
offices at both levels , each of which has decentralized sub
offices. 24
When a dispute cannot be resolved by a local

17 See

18 Ibid .
19 Ibid.
20 Ibid .

Chap. VII,

§ 3.2a infra and Chap. XI,

§§ 3.3 and 3.4a infra .

In Belgium, the assessor also can refuse to refer the case
to the lay group if he believes the referral will not contribute to a
proper determination of income. See Chap. VII, § 3.2a infra .
2 1 see Chap. VII, § 3 . 4 , Chap. VIII, § 4.1, and Chap. XI, § 3.4b infra .
22 See Chap. VII, § 3.4 and Chap. VIII, § 4.3 infra .
23 See Chap. XI, § 3.4b and Chap. XII , § 4. 3 infra .
24 Each of the 58 di stricts has a District Conference Office. Sub
offices actually are maintained only in the larger districts. Each of
the seven regions , among which the 58 districts are divided, main
tains an office known as the Appellate Division and, together, the seven
of these have about 40 geographically spread suboffices.
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examining official, 25 the taxpayer is encouraged by letter from
the internal review staff to take the dispute to one or the
other of the administrative appeal offices, the review staff's
choice in a given case being determined by the character of
the underlying issue and by the amount involved. 2 6
Typically, small cases and cases which can be resolved
without special compromise authority (e.g. , valuation questions )
are encouraged to move to the lower of the two offices, i.e.,
to the appeal office operating at the district level. However,
any taxpayer may avail himself of both offices on a seriatum
basis before entering the litigation stage, or if encouraged to
go to the district level appeal office, he may bypass it, going
straightaway to the higher office, 27 or -contrary to the Belgian
and French practices-he may, bypassing both, carry his case
directly into the litigation stage . 28
At this latter point,
whether reached either after going through one or both of the
2 5 Basically , these fall into two categories.
Revenue agents are
the more highly trained of the two (see § 3.6 infra ) and in each district
are assigned to the Field Audit Branch of the local Audit Division. In
fiscal 1966, these branches examined 7 6 7 ,000 returns of which 590 ,000
were income tax returns and of these 166 ,000 were filed by corpora
tions, 411 ,000 by individuals and fiduciaries, and 13 ,000 by exempt
organizations.
Including supervisory personnel , this field force ex
pended 12 ,473 man-years in fulfilling this mission. The second category,
composed of tax technicians or office auditors , is situated in the Office
Audit Branch of each local Audit Division. Together these consumed
3 ,093 man-years in examining 2 ,6 8 1 ,000 of the less complicated in
dividual returns. Much of this work was accomplished by correspond
ence.
See Commissioner of Internal Revenue, Annual Report 1966,
23 and 6 8 .
The 58 district Audit Divisions spread personnel among 800
different posts of duty.
2 6 Rev. Proc. 6 7 -2 7 , I.R.B. 1967-2 0 , 45. See § 3. 7 infra . The tax

payer simultaneously receives a written report, prepared by the
examining officer but internally reviewed by a separate review staff,
explaining the adjustments which the examining official proposed. In
cases handled by examiners in the Field Audit Branch, these adjust
ments will have been orally discussed with the taxpayer at an earlier
point when the examiner sought to get the taxpayer to accept the ad
justments by executing Form 870. See U.S. Treas. Reg. § 601. 105 (c) (2) .
In the smaller cases handled by the Office Audit Branch, at least half
the cases are dealt with by correspondence, and the taxpayer's first
chance to indicate his acceptance of an adjustment may be at that point
when, by letter , he is invited to appeal to a given office and he does
not accept the adjustment. See U.S. Treas. Reg. § 601.105(c) (1).
2 7 U.S. Treas. Reg. §§ 6 0 1 . 105 and 601.106.
2 8 See Chap. IV infra .
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administrative appeal levels or after bypassing both, U.S.
practice differs on two principal counts from that of the other
countries described above .
First, at the moment a case is docketed initially with an
outside independent tribunal, the United States is the only coun
try to shift substantial administrative control and the litigation
representation function to yet different government offices,
composed entirely of lawyer s . 29 Since these separate offices
(legal staffs) settle, 30 before trial, over eighty percent of all
tax cases docketed with the independent tribunals, 31 they prop
erly should be considered as a third level of administrative
appeal . Second, the taxpayer at the litigation stage has three
choices , two of which are substantially different. By paying
the contested amount and suing for refund, the taxpayer may
take his case into a nonspecialist federal district court of
general jurisdiction. Only here-that is, subsequent to admin
istrative appeals and in the course of trial before this one
tribunal -are outside laymen used: in U.S. district court tax
cases, either party may ask that a jury find the facts, though
the judge will resolve all questions of law. As an alternative
to the district court route , the taxpayer, before paying the
contested amount, may docket his case with a specialized court
(Tax Court of the United States) which rides circuit, with the
judges finding the facts and deciding all questions of law. 32
29 In cases docketed with the Tax Court, the Chief Counsel of the
Internal Revenue Service performs the litigation-representation func
tion through his several Regional Counsels who maintain approximately
40 suboffices.
Should the taxpayer , instead of taking the case to the
Tax Court, pay the contested amount and sue for refund before either
or
the Court of Claims , the litigation
a federal district court
representation function will be performed by the legal staff of the
centralized Tax Division of the Justice Department.
30 In cases docketed with the Tax Court, settlement authority actually
is shared jointly by the Regional Counsels ' and Regional Appellate
D ivision' s suboffices.
Exclusive settlement jurisdiction passes to
the Regional Counsels' offices only when the court calls the calendar.
Rev. Proc. 60-18, C.B. 1960-2 , 988.
In cases filed either with a
federal district court or the Court of Claims , the centralized Tax
Division of the Justice Department has settlement authority but it
consults with the centralized Refund Litigation Division of the Service 's
Chief Counsel' s Office before settling important cases.
See Chap. IV
infra .
3 1 commissioner of Internal Revenue , op . cit. supra note 2 5 , Tables
17 and 2 0 at 134 and 135.
32 The third alternative is to pay the contested amount and sue for
refund in the Court of Claims. This court uses legally trained Com
missioners to find the facts.
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In one recent year , approximately 60, 000 cases were ap
pealed to at least one of the three administrative appeal levels
described above . Of this number, approximately 42, 000 were
routed by the district review staffs to the District Conference
Offices . 33 Cases not agreed to there (13, 792) 34 represented
about half the 27, 994 disputes which were appealed to the higher
regional conference offices (Appellate Divisions) . 35 The other
half of that 27, 9 94 went to those regional offices in the first
instance, either on recommendation of the district review staffs
or at the election of the taxpayer . Cases in which agreement
was not reached at the regional level, together with the some 
what fewer than 5, 000 which bypassed that same level, 36 made
up the approximately 8, 400 cases which were docketed with
independent tribunals (courts). 37 These outside tribunals, how
ever , actually decided fewer than 1, 300 cases; 38 practically
all the others 39 were settled, before trial, by the government's
legal staffs, 4 0 which for that reason were characterized here 
tofore as the third administrative appeal level.
In summary, it is at least clear from the foregoing that
income tax laws of small countries as well as large can gen
erate a large number of disputes between taxpayers and local
examining officials . Further, should a now developing country
decide, for the first time, to resolve this entire mass of ex
pected conflicts by forcing taxpayer reliance on a host of new
outside or independent decentralized tribunals, that type of
country in particular invites serious risks and problems whether
it tries to staff those tribunals with professionals or inexpert
laymen. Thus, there would be a distinct advantage in relying
instead on properly designed internal administrative appeal
procedures and, only where need be , on outside professionally
staffed tribunals. However , even this arrangement will not be
efficient unless the administrative machinery itself actually
33 commissioner of Internal Revenue , op . cit . supra note 2 5 , at 25.
34 [bid.
35 Id ., Tables 15 and 16 at 133.
36 Id ., Table 17 at 134. These were based on final statutory notices
of deficiency issued at the district level.
37 0f these 6 ,874 were docketed with the Tax Court, 1 ,383 with
federal district courts , and 125 with the Court of Claims. Id ., Tables 17
and 20 , at 134 and 135.
38 0f these, the Tax Court decided 726 , district courts 488 , and the
Court of Claims 58 . Ibid .
39[bid.
40 see note 3 0 supra .
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has a reasonable chance t o dispose , by bilateral agreement,
of the great preponderance of these disputes. And it will have
that reasonable chance only if it simultaneously possesses a
reasonable chance both to be and appear to be fair. In those
circumstances alone will taxpayers in sufficient numbers be
willing, on a bilateral basis, to accept results achieved at that
level. The administrative machinery itself also should have a
reasonable chance to accomplish these dispositions efficiently ;
this, after all, is the primary aim in trying to reach agree 
ment in as many disputes as possible without resort to an
outside tribunal.
The administrative process , viewed in aggregate, will have
a more reasonable chance both to be and appear to be fair,
and also to be efficient in disposing of these disputes, if all
parties know that at some point a specific office (i) is required
to look at each dispute with a proper degree of impartiality,
(ii) has a reasonable chance to become fully acquainted with
the taxpayer 's side of the story, and (iii) can assure "justice, "
which prior to litigation means that some such office is en
dowed with "complete settlement" authority. Each of these
matters is separately discussed below.
3 . 2 Assuring impartiality of administrative conflict resolution
machinery
If the administration's own conflict resolution machinery
is to have a reasonable chance both to be and appear to be

fair, it should be freed from the conflict of interest which al
most inherently exists where the same person bears the two
fold responsibility : to resolve tax disputes impartially and to
produce revenue . One device alone will tend to eliminate, at
least from the vantage point of ordinary taxpayers, both the
appearance and actual existence of this conflict.
However,
sophisticated practitioners should acknowledge that a second
device at the least will minimize the adverse effect of that
conflict.
The first and preferred device is to separate, organiza
tionally, personnel who hear at least the final administrative
appeal from personnel immediately responsible for the original
examination and assessment function. 41 Obviously also, the
4 l n would logically follow from this that appeal personnel-while
trying to resolve an existing dispute-would not then be expected to
look for new affirmative issues.
To do so invites both the fact and
appearance of the previously mentioned conflict, for raising issues is
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Belgium,
former should be free of the latter's control. 42
France, and the United States do divorce these two groups of
personnel. While local district offices carry on the basic ex
amination function, 4 3 the apex of the administrative -appeal
function is at a higher regional office . 44 As previously noted,
however, the United States, by a published procedure, also
makes possible an administrative appeal within the local district

(footnote continued)
an examination or revenue producing function.
So complete a bill of
divorcement within the administration itself becomes less logical ,
however, if the administration otherwise extends the examination func 
tion right up to the courthouse step s , by raising new issues at that yet
later point when a controversy regarding old issues is laid before a
completely independent quasi-judicial or judicial body. In other words,
if at the litigation stage the administration both can and does follow
the practice of raising new issue s , the argument for foregoing that
practice at the earlier point when the case reached the apex of the
administrative conflict resolution procedure is drained of much of
its vitality.
In the United states , a deficiency asserted by the government is
presumptively correct at that point when a taxpayer takes that issue to
While the government' s answer
the Tax Court of the United States.
to a petition filed by a taxpayer with that court can raise a new issue,
the burden of proof regarding that new issue is borne by the govern
ment, not by the taxpayer. Rule 32 , Tax Court of the United States . It
is widely believed in the United States that this shift tends to dampen
the likelihood that the legal staff (Regional Counsel) will raise new
affirmative issues after the case has been docketed. This belief, coupled
with the fact that the case still can be administratively 1 1settled "
before trial leads many taxpayers to bypass yet another regional settle
ment office (Appellate Division) until after the case is docketed. Relevant
is the fact that if the taxpayer had gone to the Appellate Division first,
but been unable to reach agreement there, the doctrine of presumptive
correctness would have attached to any new issues that division raised
and included in its statutory notice of deficiency.
42 Also at least the appearance of impartiality on the part of the
administrative appeal official will be prejudiced if the original examin
ing official attends the hearing and, indeed, sits at the same conference
table. To avoid this prejudice as well as to save the time of the original
examining official and to put pressure on him in the first instance to
prepare an adequate written explanation of his adjustments (see note 2 6
supra) , U.S. procedures properly provide that ordinarily the examiner
himself will not attend the hearing. Rev. Proc. 67-2 7 , I.R.B. 1967-2 0 , 45.
4 3 See §§ 3. 2 in Chaps. VII and XI infra, and U.S. Treas. Reg.

§ 601. 105.
44 See §§ 3.4
§ 601. 106.

in

Chaps. VII

and

XI infra,

and

U.S. Treas. Reg.
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itself (District Conference Office). 45 In the early 1 9 5 0's, these
appeals were heard by the immediate supervisor of the par 
ticular examining officer who had proposed the contested de 
ficiency adjustment to the taxpayer 's return.
Most practi
tioners, however, pointedly objected to this arrangement. They
believed the relationship and resulting daily contact between
the supervisor and the examining officer prejudiced the likeli
hood the former would be impartial.
For this reason, many
practitioners elected to bypass this particular appeal, taking
their disputes with examining officers directly to the higher
regional level. 46 The administration responded to this bypass
pattern by a series of steps taken in the late 1 950's and early
1 960's. 47 Among other things, it divorced the district appeal
function from the district examination function by shifting
jurisdiction over appeals at the district level from the imme 
diate supervisors of examining officers to a separate intra
district office 48 created and staffed solely to carry on this
function. 49
In contrast to the foregoing, the one administrative appeal
allowed in Germany and the Netherlands is heard by the same
office which originally proposed the assessment from which
In most cases, a similar but not
the dispute e merged. 5 0
45 See U.S. Treas. Reg. § 60 1. 10 5 (c) and Rev. Proc. 67-2 7 , I.R.B.
1967 -2 0 , 45.
46 For another reason why so many practitioners bypassed the
district office , see § 3. 7 infra ..
47 See Rev. Proc. 56-34, C.B . 1956-2 , 1396; Rev. Proc. 60-16, C.B.
1960-2 , 940 ; Rev. Proc. 60-2 4 , C.B. 1960-2 , 998 ; Rev. Proc. 62-8,
C.B. 1962 - 1 , 431; and Rev. Proc. 64- 3 8 , 1964-2 , 965 , superseded by
Rev. Proc. 67-27 , I.R.B. 1967-2 0 , 45.
48 The head of this office ( Chief, Conference Staff) is not under the
control or supervision of the chiefs of the two separate branches which
conduct field and office audits. While all three do report to the Chief
of the district' s Audit Division, in theory the latter does not become
involved in the appeal process. In other words, the Chief of the Con
ference Staff reports to the Chief of the Audit Division only for ad
Appeal from a district Conference Staff s
ministrative purposes.
determination goes to the higher regional Appellate Division.
49 The United States also finally reversed its attitude toward the
bypass problem.
In 1964 , it actively began to encourage taxpayers
to bypass the District Conference Office in certain types of cases and
to take them directly to the higher regional office.
Rev. Proc. 64-3 8 ,
C . B . 1964-2 , 965, superseded by , but to the same effect, Rev. Pro c .
67-2 7 , I.R.B. , 1967-2 0 , 45.
See § 3 . 7 infra for the reasons which
led to this change and for a description of the types of cases to which
the changed attitude was applied.
50 See §§ 3 . 3 and 3. 4 in Chaps. XV and XXIII infra.
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formally constituted practice prevails in Britain. 51 In these
countries a taxpayer, who understandably might prefer not to
discuss the issue again with the same person who actually
proposed the original assessment, at best ordinarily can ex
pect to discuss the issue only with an official in that same
office who is senior to the examiner . 52
However, each of the se three European countries, in further
contrast to U.S. practice, does employ a second but less effe c 
tive device which tends at least to reduce the adverse effect
of the underlying conflict between the hearing -officer's appeal
and revenue -producing responsibilities . The likelihood that the
office will view appeals with a proper degree of impartiality
is enhanced by the fact that it-that is, one of its inspectors 
also actually must fulfill the trial litigation-representation
function for the government if agreement is not reached and
if the taxpayer dockets the dispute with an outside independent
trial tribunal. 53
Human natur e being what it is, no local in
spector wants to build up a record of losses in fulfilling his
litigation function.
This inevitable concern at the minimum
puts some pressure on the local office, during the earlier ad
ministrative appeal, to conform to a proper degree of impar 
tiality. Indeed, many practitioners in the United States believe
that the absence of just this type of pressure on the two U.S.
offices constituted solely to hear administrative appeals (Dis
trict Conference Office and Regional Appellate Division) de 
tracts from the prospect they will exercise an adequate degree
of impartiality. 54 As previously noted, once a tax case in the
51 Because not formally provided for and because the reconsideration
is by the examiner 's own senior, the arrangement actually is deemed
to be a mere extension of the examination , rather than an appeal. See
Chap. XIX, §§ 3.3 and 3.4 infra .
Also because the procedure is not
formally provided for, some dissatisfied taxpayers write directly to
the national office and it intervenes.
52 In support of an argument that this p rocedure does provide a fair
re-examination in Germany , see Chap. XV, § 3.4 infra . Also, as to an
alternative possibility in Britain, see note 51.
53 See § 4.3 in Chaps. XVI and XXIV infra .
In Britain, however ,
this is consistently s o only a s to income o r profits taxes appealed to
the independent General Commissioners. In the case of appeals to the
Special Commissioners , a local inspector may and often does represent
the government if the question involves income or profits taxe s , but
never if it involves the surtax. A separate Solicitors ' Office represents
the government in all surtax cases. See Chap. XX, §§ 4.3a and b infra .
54 E g., see Hobbet and Donaldson , "A Practitioner ' s Guide to
Making a Good Settlement Within the IRS, 11
15 J. Taxation 2 3 0 , 2 3 3
..

(1961).
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United States is docketed, say, with the Tax Court, the litiga
tion-representation function is handled by a third office (Re 
gional Counsel) .
Because this third office also shares the
power to settle cases administratively once they are docketed
with the T ax Court, 55 many practitioners believe it de sirable
to bypass the first two offices and seek an administrative
settlement only after their cases have been docketed. 56 One
reason is that these particular practitioners believe the third
office's litigation-representation responsibility leads it to be
more "realistic " than the first two in consider ing possible
administrative settlements. 57
Implicit in this is the suggestion that a tax administration,
to enhance both the fact and appearance of impartiality on the
part of its administrative appeal process, should implement
b oth of the arrangements considered here . 5 8 I n short, person
nel who hear the final administrative appeal should be sepa
r ated, organizationally, from those immediately responsible
for the initial examination and assessment function, and should
fulfill the litigation-representation function at the trial level if
agree ment is not reached.
Certainly the second of these,
standing alone, would contribute little to impartiality in any
case where the relatively small amount in dispute leads the
official to conclude that it would be against the given taxpayer 's
economic self-interest to assume the direct and indirect costs
associated with litigation. 59 Not one of the countries covered
55 See
5 6 See

note 3 0 supra .
Hobbet and Donaldson, op . cit. supra note 54. Also see U . S.
Treasury Department, " Tax Practitioner Attitude Survey ," 17 Bull .
Tax . Section, A . B . A . 29 at 52 , questions 17 and 18 (Oct. 1964). For
another factor contributing to the bypass problem , see note 41 supra .
In fiscal 1966 , 4 ,489 cases were docketed by taxpayers before any
effort was made to settle with the higher regional offices. However ,
in some of these cases , the taxpayer had no choice. For the district
director himself, because the statute of limitations was about to run
on the case , may have issued a final statutory notice of deficiency ,
thus forcing the taxpayer to docket his case with the Tax Court before
trying to arrange an administrative settlement at the regional level.
57 Id . Where the first two offices had the opportunity but were unable
to achieve agreement with the taxpayer and the case then is tried and
lost, they at least unconsciously can take refuge in the possibility that
the loss resulted , not from overreaching on their part, but rather from
the failure of the third office to perform its representation function
skillfully.
58 See § 3.4 infra for discussion of a third arrangement which will
contribute substantially to this same end.
5 9 See note 74 infra for an arrangement designed at least to cushion
this prospect.
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by this study employs both of the previously described devices .
France, however, comes close. It maintains a regional office
to which a taxpayer can appeal a local office 's determination,
and that higher office is responsible at least for final prepa
ration of the government's memorandum of law if litigation
ensue s . However, in such event, it appoints an inspector from
the particular local office where the outside tribunal sits, to
appear for the government at the hearing. 6 0
3 . 3 Assuring adminis trative machinery a reasonable chance to
become fully acquainted with the taxpayer's side
An inherent conflict exists also between the need to give
the administrative appeal procedure a reasonable chance to
dispose of most disputes by bilateral agreement and the com 
peting need to avoid laying undue formal burdens o n taxpayers.
On the one hand, a typical taxpayer under standably wants
to spend only the m inimum time, effort, and money he con
s ider s necessary to convince the administration his position
is correct. On the other hand, in theory, the chance of an
administrative appeal office to be fair will be as good as that
of an outside tribunal only if, before the former office hears
an appeal, the taxpayer devotes as much time, effort, and
money in developing his case (marshaling evidence regarding
facts and arguments regarding legal issues) as he would if the
matter were to be heard instead by the outside tribunal. At
the administrative level, however, many taxpayers will not
devote that amount of energy to developing their cases. There
is an obvious reason: at this level, a taxpayer is not yet "up
against the gun" ; recourse to an outside tribunal remains
available if need be, and only then will he suffer the felt pres 
sure to "button up " his side of the case from top t o bottom.
In consequence, an administrative office just does not have as
good a chance to reach the truly correct result as does an
outside tribunal, and this reduces the former's ability to obtain
taxpayer acceptance of its determinations .
Merely to require the taxpayer, as do certain European
countries, 61 but not the United States, 6 2 to exhaust the
60 See Chap. XII, § 4 . 3 infra .
61 For example , Belgium (see Chap. VII, § 4. 1 infra) and France
(see Chap. XI, § 3 .4b infra).
62 A U.s. taxpayer who disagrees with the adjustments an examiner
proposes to make in the taxpayer's return can bypass the administrative
appeal offices en route to litigation in either of two ways.
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administrative remedy before invoking the jurisdiction of an
outside tribunal, will not as sure the administrative office's ex
posure to a fully developed case on the taxpayer 's side . "Hit
and-run" tactics could satisfy this formal requirement. 63
Comprehensive development and indoctrination at the adminis 
trative level can b e assured absolutely only b y a requirement
that puts each taxpayer "up against the gun" prior at least to
completing his administrative hearing before the highe st in
service office to which he can appeal. In effect, it would be
necessary to provide that a taxpayer could introduce later as
evidence - in litigation before an outside independent tribunal
only that evidence which he had submitted to the highe st
(footnote continued)
First, the initial letter he receives explaining the adjustment (or ,
in small cases , a second letter, if the initial letter invited him to a
district conference) will invite him, should he reject the adjustments ,
to enter an administrative appeal to the regional Appellate Division
by filing a written protest. His default on this invitation will lead the
district director to issue a statutorily required "notice of deficiency"
(so-called 90 -day letter). This informs the taxpayer that the deficiency
will be assessed in 90 days should the taxpayer fail to file a petition
during that period with the Tax Court of the United States. By filing
such a petition within that time, the taxpayer postpones the ass e s sment
and the need to pay the asserted deficiency, though interest will run if
the government ultimately prevails.
Second, taxpayers who plan to bypass the administrative appeal
offices but p refer to litigate before a federal district court or the
Court of Claims , may accomplish this by agreeing with the examiner' s
proposed adjustment (executing Form 870) and by paying the entire
asserted deficiency.
Flora v. u.s., 362 U.S. 145 (196 0 ) . The tax
payer then files a claim for refund. In theory , the administrative appeal
procedures applicable to refund claims disallowed by an examiner
ordinarily conform to those applied to disputed deficiencies , the prime
exception being that an administrative refund exceeding $100 ,000 must
be reviewed by the congressional Joint Committee on Internal Revenue
Taxation.
See I.R.C. § 6405 (a) ; U.S. Treas. Reg. §§ 6 0 1. 10 5 (e) (2 ) and
6 0 1. 10 8 ; Woodworth, " The New Joint Committee Refund Procedure,"
19 Bull . Tax . Section, A .B .A . 9 (Oct. 1965). However , the hypothetical
taxpayer in this case does not intend to take advantage of the available
administrative appeals and, upon final rejection of his claim, may sue
for refund before either of the two previously mentioned courts.
63 To illustrate , before 19 64 , when all U.S. taxpayers were encouraged
to take their disputes first to the lower of the two administrative appeal
offices (District Conference Office) , officials working at that level
indicated they often encountered this " hit-and-run" tactic from tax
payers who invoked their jurisdiction but intended from the outset to
take their cases to the higher regional appeal office the moment they
determined that, to obtain a satisfactory disposition, they would have
to develop their cases fully. Also see note 64 infra .
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in-service echelon.64 Logically, he further would be required
to submit the same brief on the law. 65
Unquestionably, these formal requirements could be im
posed in a manner that would achieve their aim without de 
priving taxpayers of a preliminary chance to reach agreement
at a more informal hearing before that same high level in
service office . Proceedings there could be divided into two
successive stages. The formal requirements would apply solely
to the second stage . This itself would encourage taxpayers to
develop their cases at least to a reasonable point prior to the
first and more informal stage, for those who reached agree 
ment there would be completely freed from the burdens and
r isks associated with the formal requirements. Only those un
able to achieve agreement in that first stage would have to
assume these burdens in preparation for the second stage . 66
64 The United States does not impose any such requirement. See
In consequence, some administrative officials working
note 62 supra .
in the regional Appellate Divisions have indicated that some taxpayers
who did appeal to that office and , on failing to achieve agreement there,
then did docket their cases with the Tax Court, fully developed their
cases only at the latter point. In effect, it was said that the complexion
of the taxpayer's case actually changed between the two different stages.
This was said to be at least one reason why many dispute s , though not
resolved by bilateral agreement during the first administrative appeal
to the Appellate Division, were administratively settled to the satis
faction of both sides after the case had been docketed with the court
but before it was tried. Indeed, for this and other reasons , well over
a maj ority of the docketed cases are administratively settled before
trial.
See Commissioner of Internal Revenue , op . cit. supra note 2 5 ,
Table 1 7 B at 134.
For a detailed explanation regarding the proposal, see Traynor ,
"Administrative and Judicial Procedure for Federal Income , Estate ,
and Gift Tax Case s , " 38 Colum . L . Rev . 1393 (1938 ) ; Surrey, " The
Traynor Plan- What It Is ," 1 7 Taxes 393 (1939 ). Mr. Traynor properly
suggests that the independent tribunal itself would need some latitude
in providing for exceptions to accommodate situations where the tax
payer actually was not at fault in failing, at the earlier administrative
hearing, to submit certain evidence.
65 With provision for the same type of exception as that suggested
in note 64 supra regarding evidence.
66 See Traynor , op . cit. supra note 64. Absent the two-stage divi
sion , the formal requirements would rob the entire procedure before
that office of its informality. If there is but a single stage , with these
formal requirements applying to it, many taxpayers would believe at
the outset that they could afford to do no less than the perfect j ob and
actually would expend more time , effort, and money than was necessary
in arriving at a satisfactory disposition.
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Just as unquestionably, even with this division, many tax
payers -required to go through the second stage -would deem
these formal requirements to be in their case s both onerous
and superfluous. From the beginning, they had expected the
administrative appeal office (local or regional) to react ad 
versely in resolving the debatable que stions in their cases if
only because the national office itself had previously published
its own adverse position. Thus, these taxpayers, if given a
free choice and if guided by self-interest, might prefer to by
pass completely the administrative appeal machinery, and place
their cases before an outside tribunal as quickly as possible .
Their situation also illustrates the principal yet distinctly dif
ferent reason why these for mal requirements, without more,
would not achieve their ultimate purpose in the case of many
other taxpayers whose need to resort to an outside tribunal
would remain. An adverse administrative determination in any
case really open to ser ious doubt will not convince any given
taxpayer that an outside tr ibunal necessarily would reach the
same adverse result even though exposed to the same evidence
and the same brief. In all such truly debatable cases, a tax
payer 's incentive to duplicate his effort by resorting to an out
side tribunal would remain high.
But this incentive could be dramatically reduced in the
type of truly debatable cases which a court necessarily would
decide entirely for one side or the other if a country adopts
the policy of having the administrative office in question com
promise such cases by reference to the litigation hazards, test
case s aside. This practice alone, without the above formal
require ments, would tend to induce these taxpayers, Prior to
such administrative hearings, to expend the time and effort
essential to proper development of their cases if only because,
at that point, they would be "up against the gun" with respect
to this type of justice (compromise).
Because -absent this
practice -the previously discussed formal requirements would
be onerous to so many, because the compromise practice alone
will go a long way in achieving the aims of those for mal re 
quirements, and because this compromise practice is otherwise
intrinsically justified for the reasons explained in the next
subtopic, the formal requirements themselves should not be
imposed by any country until it has determined from its own
experience that they are indispensable in maintaining an orderly
administrative process and in keeping outside tribunals from
be ing inundated with tax disputes .
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3.4 Assuring justice : Need for complete "settlement" authority
The nature of the question appealed to an administrative
office can affect adversely its ability to be fair and, thus, its
opportunity to dispose of the issues by bilateral agreement.
This is not a problem if the controversy involves, say, the
valuation of property. In such a case, the office, in fairness,
may find that the original examiner's proposed valuation actu
ally was too high though the taxpayer 's was too low. Officials
hearing this type of appeal in any one of the six countries
covered by this study possess adequate authority to reach an
agreement with the taxpayer on the basis of what the officials
believe to be an appropriate intermediate figure .
This, after
all, is the result a court might reach if the matter were liti
gated.
But these administrative officials also often encounter the
type of issue which, if litigated, a court-to conform to the
statute -necessarily must decide entirely for one side or the
other. 6 7 At the prelitigation point of an administrative appeal,
however, the right answer, albeit yes or no, actually may be
open to serious doubt. This is because, at that point, the truly
"correct" answer can be nothing more than a prediction of the
likely decision by an outside independent tr ibunal if litigation
actually ensued. If the official at the administrative hearing
believes that, if litigation ensues, the odds regarding the
67 In determining the frequency with which these arise , vis-a-vis
disputes regarding a mere amount, it must be remembered that a given
subtotal on a return actually may cover many of the former. The fact
that a court would find the taxpayer right as to some, but wrong as to
others , and thus in effect require a change in the subtotal , does not
mean that the dispute concerned a mere amount. To illustrate , con
sider a country which allows a current deduction for true 1 1repair 11
expense s , but requires capitalization of expenditures for " improve
ments " in the nature of capital expenditures. The subtotal on a return
reflecting so-called "repair expenses" actually may include a number
of separate projects and, as to each of these, a court-viewing the
projects separately-necessarily may have to decide the issue of de
ductibility entirely for one side or the other. The fact that the tax
payer might win as to three proj ects , with the government winning
on five , hardly means that there was but one issue involving merely
an amount.
There were eight issues. One or more of many separate
items hidden in a subtotal may raise both types of questions. For
example , there may be an issue as to whether a given trip was pri
marily a deductible business trip or primarily a nondeductible personal
trip , and even if it is the former , there may be an additional issue
regarding the amount actually expended for business purposes.
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government's chance of success are r oughly fifty -fifty, pre 
sumably the real worth or value of the government's equity in
the case is, as of that moment, only fifty percent of the pre 
viously proposed adjustment. However , in only three of the
six countries (France, the Netherlands, and the United States)
is it ever possible at the administrative level to compromise,
by reference to these litigation hazards, this type of issue . 68
In the United States, appeal offices now situated at the
regional level received initial authority to exercise this com
plete type of settlement authority 69 four decades ago, in the
1 920's. By then, policy-making officials had learned, the "hard
way, " the first of five reasons which cumulatively justify this
practice. They had found it was fruitless to expect a well
represented taxpayer to make an outright concession if he be 
lieved he had, say, anything approaching a fifty percent chance
to succeed in litigation. Indeed, by the time the administra 
tion decided to permit appeal office s now s ituated at the r e 
gional level to exercise complete settlement authority, the
then fairly new Tax Court 7 0 already had become inundated
with petitions from unsatisfied taxpayer s and, in consequence,
struggled with a tremendous backlog of unresolved tax dis 
putes .71
Second, U.S. policy-making officials believed it actually
was unfair for an administrative office to expect the particu
lar taxpayer described above voluntarily to pay one hundred
percent and thereby forfeit his valuable possibility (say, fifty
percent) to prevail in litigation.
A compromise, based on
68 See

Chap. XI, §§ 3 .2a and 3 .4b, and Chap. XXIII, §§ 3 .2a and 3 .4a
Also U.S. Treas. Reg. § 601.106 (f) , Rule II. That such is not
permitted in Belgium , see Chap. VII, § 3.4 infra; in Germany, see
Chap. XV, § 3.4a infra ; or in Great Britain, see Chap. XIX, §§ 3.2 and
3.4 infra .
It is widely recognized among U .S. practitioners that these
compromises may be effected by splitting a single issue, by trading
issues-sometimes subtly , sometimes otherwise , or by a package settle
ment.
In the United States , the basic delegation is from the Commis
sioner directly to certain officials in the regional Appellate Division,
not to the Regional Commissioner who otherwise exercises adminis
trative
jurisdiction
over
the
latter officials. U.S. Treas. Reg.
§ 601.10 6 (a) .
69 For limitations on this authority, see U .S. Treas. Reg. § 60 1 . 106 (a)
(2) (iii) , (iv) , and (v) ; and notes 73 and 74 infra . Regarding the extent
this authority is shared with the legal staff once a case is docketed in
court, see note 30 supra .
70 But at that time called the Board of Tax Appeals.
.
71 Its docket included 22 ,000 cases. See Mill s , "Federal Adminis
tration of Tax Law," 52 N.Y. State Bar Ass oc . Proc . 495 at 500 (1929 ) .

infra.
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b ilateral concessions suitably responsive to the competing
weaknesses and strengths of the two opposing sides, was thought
to achieve the most appropr iate measure of "justice " if the
parties agreed to forego litigation.
Third, it was recognized that, in many such disputes,
actual litigation would not really help the tax system, i.e .,
would not contribute t o needed clarification of the law. 72 For
example, s ome purely legal issues are unlikely to recur with
any frequency, if at all.
Again, other more frequently re 
curring issues, though of a type which a court necessarily
would decide entirely for one side or the other, actually may
involve mixed questions of law and fact and too many decisions
by diverse decentralized trial tr ibunals may serve to confuse ,
not t o clarify, the area. Finally, litigation o f purely factual
questions of this type would have little, if any, precedent value .
On the other hand, the u.s. tax administration recently has
made it exceedingly clear that a legal issue expected to recur
frequently should not be compromised, for in this circumstance
early litigation of a test case would.contribute to needed clari
fication of the law. 73
otherwise, however, a U .S. taxpayer
e njoys what is tantamount to an election. On appealing to the
regional level, he can seek to compromise a debatable issue
by reference to the litigation hazards. If he does not agree
with the official's supposedly impartial appraisal of those
hazards, he can force the matter to litigation, in which event
in the type of case under discussion here -a court will decide
entirely for one side or the other .
Fourth, to authorize an administrative appeal office to
exercise complete settlement authority over issues a court
72 See Mills , op . cit. supra note 7 1 , at 497 and 501.
7 3 see Cohen, " Current Developments in the Chief C ounsel ' s Office ,"
42 Taxes 663 (1964). These test cases will be chosen by the National
Office through a more-or-less computerized information retrieval
system which ultimately will cover all cases reaching the regional
level.
Also, implicit in the fact that the National Office previously
has published a revenue ruling on a given issue is the supposition that
this issue is sufficiently important to warrant being tested in court,
though this hardly could mean that every case touching that issue would
be a good test case.
By way of contrast, not every private ruling in
volves a matter sufficiently important to the tax system to warrant
litigation.
Thus , some adverse private rulings , issued at a point when
a transaction was prospective , should be subject to compromise by
reference to the litigation hazards if the taxpayer actually consumates
the transaction.
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would decide entirely for one side or the other tends also� as
to those issues, to satisfy an important need of that office .
The delegation increases that office 's opportunity to become
fully acquainted with the taxpayer 's side . In many such cases,
of course, the official still may conclude that the issue is not
open to any real doubt and will refuse to compromise in the
belief that the government almost certainly would win if litiga
tion ensues. 74 But taxpayers will not necessarily know this
in advanc e .
Thus, at least those who initially believe they
have a significant argument but prefer, if possible, to avoid
expensive, time -consuming litigation which also exposes their
financial affairs to public view, will be induced by the possible
chance to compromise -available if at all only at the adminis 
trative level-to develop their cases fully before the hearing
at that level. And this increases the likelihood administrative
officials will be able to appraise all cases fairly and, con
sequently, to secure more bilateral agreements.
Fifth and finally, the compromises so achieved no doubt will
produce more genuine uniformity among taxpayers concerned
74 In the United States , the authority of the regional Appellate Divi
sions to compromise by reference to the litigation hazards is subject
to the limitation that "no settlement will be countenanced based upon
nuisance
value
of
the case to either party. " U.S. Treas. Reg.
Italics added.
§ 601.10 6 (f) , Rule II.
A former senior official of the
Appellate Division in New York has suggested that offers of 20 percent
of the asserted deficiency , if truly responsive to the litigation hazards ,
should not be deemed a mere nuisance value , but that offers below that
Rosenweig, ' ' Pre- Trial Strategy in a
figure should be so treated.
Tax Case: Techniques and Limitations in Dealing with the Appellate
Division , " N.Y. U, 22d Inst . on Fed. Tax 10 9 , 123 (1964).
In other
word s , as to a doubtful issue which a court necessarily would decide
entirely for one side or the other, if the taxpayer holds what the gov
ernment' s settlement official believes to be les s than a one out of five
chance to prevail if the matter were litigated but refuses to concede,
the government should force the matter to litigation rather than accept
less than the full amount.
And if the government is the party holding
such a small chance, the general instructions to its settlement official
should contemplate that he would concede the issue.
However , as to small doubtful cases of the type under considera
tion here, it is believed that the government' s instruction s to its settle
ment officials regarding its own concession policy should take into
account the cost of litigation to the taxpayer. In short, it ought not
expect any payment unles s the settlement official believes it has a
better than even chance to prevail should litigation ensue. To expect
a 20 percent payment, for a one out of five chance , in a case where,
solely because of the cost of litigation, it is against the taxpayer' s
economic self-interest to litigate , is tantamount to extortion.
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with the type of debatable issues under discussion here than
would an attempt, by the substantial number of widely scattered
administrative officials necessar ily involved, to decide each
such case entirely for one side or the other .
Some would
abandon an issue which others would force to litigation.
Section B .

Analytic Comparison of Additional

Requirements :
Echelon by Echelon View
of Assessment and Administrative
Conflict R esolution Procedures
Examining officer level
In b oth self- and non-self-assessment systems, practically
all tax disputes are triggered at the examining officer level.
It is imperative, therefore, that each administration identify
the precise role of examining officials in the conflict resolu
tion proce s s .
This presents no problem at all for certain types of po
tential disputes, such as those involving a valuation question.
E ach country obviously should instruct its examiners to ap 
proach this type of inherently disputable question with the im
partiality of a judge . Nor should there be any doubt about an
examiner's function where he is at least fairly clear that the
government is in the r ight regarding the distinctly different
type of queE>tion which, if litigated, a court necessarily would
decide entirely for one side or the other . But if, after objec
tive and careful analysis, he concludes the correct answer to
this type of question is open to serious doubt, delimitation of
his function becomes somewhat more complex. His function
should vary, depending on whether his country, as to these de 
batable cases, has adopted compromise as its ultimate standard
of administrative justice, test cases aside .
While a country's adoption of this practice should affect
the function of these lower level examiners, this is not to say
that they themselves should be empowered to exercise com
promise authority. Typically, they are far too numerous, too
lacking in sophistication, too far removed from the litigation
process itself and thus know too little about it, to be able to
compromise wisely by reference to the litigation hazards. But
where more experienced or higher officials have been so em
powered, an examiner at the lowest level should be instructed,
if in substantial doubt regarding the correct answer to this
3. 5
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type of substantive question, to do simultaneously two things :
to set up an assessment and to acknowledge his doubt to the
taxpayer . 75 This acknowledgment will make it clear that he
actually is not trying to resolve definitively the difficult ques 
tion in the impartial manner of a judge . Judge -like re solution
of these apparently marginal questions would cause, all too
often, one examiner to set up an assessment which, as to a
similar dispute with a different taxpayer, another examiner
would abandon. To avoid this, and further to facilitate a chance
for b oth cases to be uniformly treated by reference to this
country 's hypothetical ultimate standard of administrative
justice (compromise), assessments should be set up for the
entire amount in both cases, 7 6 but only to set the stage for
an administrative appeal by the taxpayer, eventually to an offi
c ial possessing complete settlement authority. The latter , if
convinced also that the correct answer is open to serious
doubt, then either should compromise the issue by reference
to his appraisal of litigation hazards or ask the national office
for technical advice .77
Should he think it likely that the cen
tral office will wish to litigate a test case on this substantive
issue, his choice should be for the technical advice route.
Where a country empowers no official to exercise com
promise authority over the particular types of truly debatable
issue under discussion here, a different procedural pattern
should be employed. To be fair, each such official of such
country, including those who examine returns, should be in
structed to resolve all such debatable questions in the impar 
tial manner of a judge .
Since each of these questions, by
7 5 Unless specifically instructed to acknowledge openly his doubts ,
if any , the felt pressure to obtain a bilateral agreement is likely to
lead many examiners to propose adjustments without indicating their
own doubts, if any.
76 Presumably this is the intention of U . S . procedures. On the nega
tive side, examining officers themselves are denied the right, in doubt
ful situations , to attempt to resolve cases by reference to the litigation
hazards , this being reserved exclusively to the administrative appeal
offices.
See § 3. 7 infra : U.S. Treas. Reg. § 60 1 . 10 6 (f) , Rule II; and
Rev. Proc. 6 7 -2 7 , I.R.B. 1967 -20 , 45.
On the affirmative side , ex
aminers are instructed as follows:
"Issues should only be raised by
examining officers when they have merit, never arbitrarily or for
At the same time, the examining officer should
trading purposes.
never hesitate to raise a meritorious issue . " Rev. Proc. 64 -22 , C . B.
1964- 1 , 689.
77 For details regarding a centrally administered technical advice
program , see Chap. II, § 2 . 16 supra .
As to cases covered by previous
central office rulings, see note 7 3 supra .
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definition, will have to be decided entirely for one side or the
other, the administration hardly can anticipate uniform deci
sions by the large host of examiners who work at the lowest
level. But that is a price the country must pay for choosing
to rely exclusively on a type of administrative justice com
parable to the approach of the judiciary itself.
Having exer 
cised this preference, apart from administrative appeals initi
ated by dissatisfied taxpayers, there are only two further
procedures whereby such countries can increase the prospect
of uniformity at the examination level. A coroparison of these
follows .
3 . 6 Mandatory internal review

v. self-initiated requests for
technical advice
Whether, in theory, a given country ought to provide for
internal review of all determinations made by its large ex
amining force should turn on the cumulative effect of several
considerations. However, whether it realistically can afford
to meet that talent-absorbing need, assuming that need exists,
turns on a yet different factor .
Maintenance of integrity is a relevant but not the most
important consideration in appraising the need for an all
e mbracing review program. If this were the prime aim, a
sampling procedure would suffice. Further, an internal re 
view-relying as it does on the administrative file -will not
ne cessarily indicate that the original examiner was or was not
hone st. Particularly in the case of business returns, such a
review necessarily focuses pr imarily on the examiner 's own
wr itten report. While this report should disclose all matter s
he thought at all questionable -whether ultimately resolved by
him in favor of the taxpayer or the government-the file itself
may leave no "tell-tale " tracks should he, in a given case,
omit reference to those decided favorably to the taxpayer .
This is why, in addition to its regular internal review pro
gram, the United States maintains a completely separate In
spection Service which typically probes behind and beyond the
administrative file in atte mpting to expose in- service dis 
hone sty. 78
The very existence of internal reviews does tend,
however, to put some pressure on examiners to be honest.
And if this were the sole consideration, countries such as
E ngland and the Netherlands, given their civil services ' long
78 See Trainor,

" Functioning of the Inspection Service ,"

17th Inst . on Fed. Tax 495 (1959).
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and widely recognized tradition of integrity, could justify easily
their practice of not automatically reviewing internally the
deter minations made by their examining force s . 7 9
Nevertheless, the fact remains that, in measuring the need
for internal review, the most important consideration involves
the frequency with which the examining force is likely- in utter
innocence -to commit te chnical error s .
This likelihood in
evitably is affected by the quality of personnel recruited for
this force and of the in-service technical training program
conducted for its benefit.
On these counts, the United States
compares favorably with both England and the Netherlands, as
well as with the other Eur opean countries, 80 though it alone
maintains a fairly broad-ranging, automatic, internal review
program.
Recruits to its revenue -agent classification (and
they constitute approximately eighty percent of the entire ex
amining force 81 ) must be college graduates with a substantial
major in accounting. Further, practically all will have had at
least one college-level course in federal tax law. Finally, at
the point of recruitment, each also must attend on a full-time
basis comprehe nsive in- service classroom courses covering
not only federal tax law but other subjects as well. Given
these standards, however, any comparison of error - incidence
by this force with that of its European counterparts, must take
account of the relative complexity of the different tax laws
these various groups apply. Looking at this factor alone, the
relative chance for error would be greatest in the United States .
Its law, as noted earlier, is b y all odds the most complex. 82
Moreover, the thousands of built - in deviations obviously are
capable of spawning a multitude of interpretative difficulties .
But a further factor tends at least to mitigate the apparent
relative difficulty of the U.S. examiner 's task.
The United States, in implementing the notion of justice it
deems most appropriate at the administrative level, has dele 
gated to high level regional officials complete "settlement" (or
compromise) authority over all truly debatable issues, test
case s aside . In consequence, whatever the difficulties of an
79 However, in both countrie s , inspectors who visit local offices
may sample previously examined returns ; but as in many other coun
tries , this is to enable the higher official to appraise the overall quality
of the work done , rather than to detect errors as such. See § 3 . 2 ,
Chaps. XIX and XXIII infra .
80 See § 1 . 5 , Chaps. V, IX , XIII, XVII, and XXI infra .
81 See note 25 supra .
82 See the comparison in Chap. II, § 2.5 supra .
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examiner at the lowest level, an escape-hatch exists .
The
examiner is not expected to make a refined judgment in the
impartial manner of a judge if he conclude s there is substan
tial doubt regarding the correct answer to an issue of the type
which, if litigated, a court necessarily would decide entirely
for one side or the other. In effect, it is enough for the ex
aminer to recognize that the answer is open to serious doubt.
That doubt in itself, at his level, is enough to trigger a tenta
tive decision against the taxpayer 83 who, by an administrative
appeal, can lay the case before a higher official possessing
complete settlement authority. In contrast, performance of a
more demanding task should be expected of examiner s in a
country such as Britain, which denies this type of compromise
authority to all officials. The consequence of this denial should
be the expectation that its examiners will make impartial de 
cisions, i.e ., refined predictions regarding the "correct" answer,
with the consequent greater likelihood of error .
Nevertheless, a further overriding question exists : can
any given administration afford to allocate sufficient personnel
to permit internal review of all determinations made by its
examining force ? So sweeping an effort obviously would ab 
sorb a tremendous amount of talent.
And on this score, the
European countries, all of which utilize the non- self-assess 
ment system, are in a situation quite different from that of
the United States, which relies on the self-assessment system .
These countries necessarily use vast amounts of talent in the
examination function itself, though not one actually makes a
complete examination of every return. 84 Their coverage, how
ever, does extend far beyond that of the United States, which
annually only examine s about three and a half million returns
out of the sixty- seven million annually filed. 85 This compari 
son sugge sts that the difference in basic assessment systems
is the prime reason why, relatively speaking, the United States
finds it easier to spare the talent required to review internally
its examiners ' determinations.
In summary, the non- self
assessment countries tend to expend their technical personnel
in achieving wide co verage at the examination level, whereas
the United States tends to concentrate much more talent on
each return included in the relatively small sample actually
s ubjected to examination. That few administrations are likely
83 See note 76 supra .
84 See § 3.2 , Chaps. VII, XI, XV, XIX, and XXIII infra .
85 See note 25 supra .
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to be able to afford both is evidenced by the fact that even
the United States is able to allocate to the automatic review
function only enough personnel to review somewhat less than
one million of the three and a half million returns annually
examined, 86 despite an obvious chance for error in many of
the other examined returns. The unreviewed category, con
sisting only of "agreed" adjustments to small returns, is
examined by the administration's least talented technicians.
Though the asserted deficiencies were agreed to by the affected
taxpayers, 87 the fact they are even less knowledgeable obvi
ously leaves room for mistakes, no doubt to the detriment of
the affe cted taxpayers in many cases. Nevertheless, only a
small sample of the adjustments to these returns are re
viewed, and then only for quality- control purposes.
Far less costly in talented manpower than the automatic
and fairly broad-ranging internal review program maintained
in the United States is the non-automatic and selective type of
arrangement used by most E ur opean countries.
Examiners
themselves are permitted to decide when they will request the
technical advice of a higher, more able, and experienced offi
cial. 88 No doubt this practice does contr ibute to the prospect
of uniform corre ctness at the examination level; however, the
incidence of err or is deterred in reality only if the examiner
himself re cognized the difficulty. Moreover, this arrangement
can contribute little, if anything, to the maintenance of integrity .
3 . 7 Jurisdictional screening function re administrative appeals

For reasons previously noted, authority to compromise
administratively a debatable issue of the type which, if liti
gated, a court would decide entirely for one side or the other,
should be reserved to a relatively small but fairly decentral
ized cadre of able and experienced officials who understand
and, therefore, can appraise properly the litigation hazards. 89
86 Typically , the number of reviewers on a district review staff
will equal about 10 percent of the number of revenue agents (examiners)
in the district' s Field Audit Branch.
87 Small cases not agreed to at that level are reviewed.
88 As to legal issues deemed open to serious doubt, such countries
would be well-advised to maintain a single centralized technical advice
office at the national level, as described in Chapter II supra, and as
is maintained in the United States. Reliance should be placed on local
senior official s , however , if the examiner' s doubt concerns a question
of fact or mixed questions of law and fact of the type which must be
decided entirely for one side or the other.
89 See § 3 . 5 supra .
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Moreover, where a dispute between an examiner and taxpayer
involves to a s ignificant degree an issue of this type, much
time and effort will be saved by routing the whole case di
rectly to a member of that cadr e. 9 0
Their unique power and particular competence are not
essential, however, to the proper resolution of many types of
questions about which examiners and taxpayers will be in dis 
pute . Illustrative are those issues involving a mere amount,
such as the valu::ttion of property. These fall within the com
petence of any fact finder . Again even as to a legal issue
which a court would decide entirely for one side or the other,
a given taxpayer may be unque stionably in the wrong though
his particular examiner could not convince him of this. Never 
theless, there is nothing to compromise . In such cases as
these, an official more experienced and able than the examiner,
though lacking true compromise authority, frequently can per 
suade the taxpayer to accept a proper disposition of the matter .
Because, proportionately, s o many dispute s will b e of this type,
they should be routed directly from the examiner to just such
an official . Otherwise, either the more talented small cadre
possessing complete compromise authority will become over 
loaded -though only because it receives cases not requiring
special authority or competence -or that cadre must be ex
panded in size and, thus, include less exper ienced and talented
officials . 91
The foregoing suggests that a country which contemplates
e mpowering at least some officials with true compromise
authority may well find, as did the United States, that its ad 
m inistrative appeal process can make effective use, whether a
given appeal 1s formal or infor mal, of two different sets of
90 This is so whether the case raises either a single issue of this
type or multiple issues of which only one or more of the significant
ones are of this type. In the latter circumstance, since the one issue
of this type cannot be accommodated properly by lower levels , both
parties should reserve disposition of the other issues to facilitate a
proper overall disposition.
91 In the United States , during fiscal year 196 6 , this cadre (regional
Appellate Divisions , consisting of 7 17 technically trained conferees)
obtained agreements in 27 ,428 cases.
Tremendous expansion would
have been required had not a lower administrative appeal office (District
Conference Offices , staffed with about half as many technically trained
conferees ) reached an agreed result in another 2 5 ,231 cases which
usually were les s complex and did not require 1 1 settlement 1 1 authority.
See Commissioner of Internal Revenue , op . cit. supra note 2 5 , at 2 5 ,
6 8 , 133 , and 134.
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officials, with only the higher ranking set, in contrast to the
less restrictive practice in France and the Netherlands, 92 ex
ercising true compromise authority.
While United States practice has long employed the se two
levels of officials, 9 3 at one time all U.s . taxpayers who dis 
agreed with their examiners were systematically encouraged,
though not compelled, to take the dispute, first, to the lower
ranking appeal office (District Conference Office ) which lacked
true compromise authority. 94 However, where the case which
went through this lower office involved at least one significant
debatable issue of the type a court would have decided entirely
for one side or the other, substantial duplication of adminis 
trative and taxpayer effort took place. True, in many of these
cases the lower ranking appeal official did help sharpen the
issues . But this gain did not offset the cost of an ensuing
wasteful and predictable duplication. For it was inevitable, in
view of the lower appeal office 's lack of compromise authority,
that a substantial proportion of its adverse decisions would be

9 2 There, i n practice, the inspector who heads the local office, as
well as officials at the regional level, may exercise such authority.
See infra
Chap. XI,
§§ 3.2a and 3.4b, and Chap. XXIII, §§ 3.2a and
3.4a.
However , in the Netherlands the inspector in charge of each
local office does understand, and presumably can appraise properly,
the litigation hazards , for he has at least the equivalent of a law de
gree and performs the representation function at the trial level if
litigation ensues.
In France the law degree possessed by each in
spector and the two years of intensive training at the National School
for Taxes likewise gives him a basis with which to appraise litigation
hazards.
All French inspectors , however, do not perform the repre
sentation function at the trial level.
To represent the government in
litigation before an administrative tribunal, an inspector must be
located in one of the cities where an administrative tribunal sits. No
inspectors from outside such a city are brought in for this purpose.
See § 1.5 of Chaps. IX and XXI, and § 4. 3 in Chaps. XII and XXIV,

infra .

93 In a realistic sense, however , as before noted, the United States
actually has three sets of administrative appeal offices , for the legal
staff which performs the litigation-representation function also shares
authority administratively to compromise cases.
See § 3 . 1 supra,.
This function is performed by Regional Counsel (part of the
note 30.
Chief Counsel's Office) in Tax Court cases and by the Tax Division of
the Justice Department in refund cases before federal district courts
or the Court of Claims.
94 See § 3.2 supra regarding a reorganization completed in the early
1960's, hopefully to discourage the tendency of some p ractitioners to
bypass that office.
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appealed to the yet higher office (Regional Appellate Divis ion)
p ossessing that special authority .
Recently, the United States reversed this earlier practice.
It now seeks to avoid predictable seriatum use of two officials
to hear successive administrative appeals of the same case .
T o this end, distinctly different officials, who internally review
the administrative file in all cases not agreed to at the ex
aminer ' s level, perform the necessary s creening function. They
determine the type of office95 to which the taxpayer should be
encouraged 96 to take the dispute in the first instance . 97 If a
given taxpayer is urged, because of the nature of his dispute,
to take it first to the District Conference Office, he still is
able, if agreement is not achieved there, to invoke the juris
diction of the higher administrative appeal office. 98
Other countries which do not provide for internal review
of cases unagreed at the examiner level, but do propose to use
two sets of appeal officials in the manner described above,
can assign the screening function to the examiners themselves,
imposing on them the responsibility to choose the type of offi
c ial to whom the taxpayer should be encouraged to appeal ini
tially.
95 If their initial determination is to the effect that the taxpayer
should be encouraged to bypass the lower administrative appeal office,
the Chief of the latter office does review that determination before
the invitation letter goes out.
U.S. Treas. Reg. § 60 1. 105 (c) (2) (iv).
96 This encouragement is reflected in a letter which advises the
taxpayer that he has 30 days in which to enter the appeal. Rev. Proc.
64-38 , C.B. 1964-2 , 965, superseded by Rev. Proc. 67 -27 , I.R.B.
For an argument that a taxpayer, in his own interest,
19 6 7 -20 , 45 .
always should process the case first through the district procedure,
see Carey, 1 1 Choosing Tax Procedures for Tactical Advantage," 40

Notre Dame Law.

97 Even

363 (1965 ) .

s o , in fiscal 1966, o f the 39,023 cases dealt with b y the
lower administrative appeal office because encouraged to go there
first, 13,792 ended in disagreement and most of these then were ap
pealed to the higher office.
See Commissioner of Internal Revenue,
op. cit. supra note 25 , at 25.
98 Jbid. U.S. Treas. Reg. § 60 1 . 1 06(b). Indeed, that taxpayer could
have disregarded the advice of the screening office and taken the dispute
to the higher office in the first instance. The important point, how
ever, is that no taxpayer should be denied the right to take his dispute,
at some point, to an official possessing true compromise authority
assuming that there is such an official. The taxpayer, rather than the
screening office, may be right in believing the dispute properly is
compromisable though, to repeat, this can be done only by an official
having the special authority.
·
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The use of two sets of appeal officials, with only the higher
set being given complete settlement authority, may generate a
peculiar burden for small cases. Many such case s do involve
a debatable issue of the type a court necessarily would decide
entirely for one side or the other . And in fairness, these
small taxpayers should be granted the same measure of justice
as large taxpayers. This includes, if equally available to large
taxpayers, a convenient opportunity-test cases aside -to com
promise truly debatable questions by reference to an impartial
appraisal of the litigation hazards .
Because there are so
many disputes of this type, it may be ne cessary to give the
lower ranking appeal officials, to whom complete compromise
authority otherwise is denied, authority to compromise small
cases, a ceiling limitation being fixed by reference to a given
amount of tax in dispute . Indeed, fairness may render this
e ssential if the higher ranking appeal officials to whom that
special authority otherwise is reserved, are assigned, as in
the United States, to the regional level and hold conferences
only in widely separated metropolitan centers. 9 9
otherwise,
small taxpayers may find it is against the ir economic self
interest to hold a conference with the one set of officials to
whom the government has reserved total settlement authority.
While the United States, in disputes not involving more than
$2, 5 00 in tax for any one year, recently extended true com
promise authority to its lower ranking and more conveniently
located set of appeal officials, this authority is limited to
"selected issues, " where the higher regional office previously
had worked out a compromise covering a "substantially identi
cal issue . " 100
3 . 8 Requiring written pro tests

For reasons previously noted, ordinarily a country ought
not require a taxpayer to submit at the administrative -hearing
stage all evidence and arguments he later formally would sub 
On the other hand,
mit if the dispute is taken to court. 1 01
two considerations will render the administrative procedure
grossly inefficient unless a taxpayer is required to submit an
appropriate written document prior to the oral conference held
with the appeal official.
99 These regional offices maintain only about forty geographically
spread posts of duty in the United States and ride circuit to approxi
mately twenty other metropolitan centers.
100 See Rev. Proc. 6 7 - 2 7 , I.R.B. 196 7 -2 0 , 45.
101 See § 3. 3 supra .
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The first consideration relates to the conferee himself. If
he is not forewarned regarding the grounds of the taxpayer 's
objections and the rationale upon which the latter relies, he is
deprived of a chance, in advance, to read all the relevant legal
data (decisions, regulations, rulings, etc .), and to think through
their implications and the questions he should ask regarding
both the legal and the factual sides of the controversy. Lack
ing such preparation, in too many cases the first conference
will be only exploratory, and an otherwise unnecessary and
wasteful second conference will be required to enable the
parties to discuss the refinements of the matter at issue . This
need for a second conference leads also to a frequently un
recognized waste in that the conferee, at the first conference,
must prepare a more detailed record of the points developed
there than otherwise would be necessary. Further, because he
inevitably will deal with many other cases during the interim
between the two conferences, he must take yet further time,
before that second conference, just to re-orient himself with
respect to the earlier exploratory discussion.
The second consideration relates to the taxpayer. If not
required to submit a written document before the conference,
he will tend to handle his side of the dispute less efficiently
and thereby contribute directly to the official 's own inefficiency.
This is particularly true where a taxpayer brings in a practi
tioner for the first time at the point of the first administrative
appeal. Under such cir cumstances - if no advance document is
required-there is the great risk that the practitioner actually
will use the first conference as his starting point, i.e., to
orient himself regarding the nature of the controversy and the
type of showing required if the conferee is to sustain his
client's position.
In spite of these considerations, throughout most of the
1 950's, no advance written document was required oy the United
States in the case of those taxpayers who elected to appeal
first to-and hold an oral conference with-the District Con
ference Office . 102
Such a document ("protest") was required,
however, of taxpayers who elected to bypass that office and
appeal directly to the higher Regional Appellate Division, or
102 See e.g., Kev. Proc. 5 6 -34 , C.B. 1956 -2 , 139 6 , ultimately super
seded by Rev. Proc. 6 7 -2 7 , I.R.B. 1967-20 , 45. The obj ective of that
procedure was to surround that conference arrangement with as few
formalities as possible in the belief this would facilitate resolution
of issues at the earliest pos sible moment.
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who appealed to the latter office after failing to achieve agree 
ment with the district's appeal office. 103 In 1 964, the admin
istration extended this requirement, with an exception noted
b e low, to all appeals lodged initially with the district office . 104
Presumably it believed this would tend to force taxpayers and
their representatives to become more fully informed before
that first district office conference and simultaneously enable
the officials at that level to accommodate more efficiently the
thousands of appeals they rece ived.
Exempted from this general require ment were cases fall
ing in the so-called small category -i.e., where the disputed
amount for any one year did not exceed $ 1, 000. 105 In early
1 967 this ceiling was revised upward-to $2, 50Q 106 _ a revision
which probably would have exempted more than half of the
4 2 , 3 81 cases those district offices received in the preceding
fiscal year . 1 ° 7
Such an e xemption is unnecessary where, as in Germany
and the Netherlands, 108 the taxpayer's document need do noth
ing more than protest the examiner 's deter mination. No argu
ments in support of the protest need be set out. That type of
document, however, does not achieve the purposes heretofore
described. 1 09
Contrariwise, if a country actually intends to
enfor ce a more demanding and informative type of require 
ment, such as that now imposed in the United States, as a
practical matter some small-case category, however defined,
must be exempted. Small taxpayers would find it against their
economic self -interest to incur the expense necessary if the
U.s. requirement were imposed on them; it calls for a written
statement outlining "the facts, law, and arguments upon which
the taxpayer relies . " 110
103 Ibid .
104 Rev. Proc. 64-38 , C.B. 1964-2 , 965.
105 Under the 1964 procedure, the immunity also automatically ex

tended to so-called office-audit cases which, collectively , made up
about 40 percent of the appeals to the District Conference Offices
and typically involved substantially less than $1,000.
106 Rev. Proc. 67-27, I.R.B. 1967-2 0 , 45.
The new dividing line
($2 , 5 00) apparently applies alike to office audit and the typically larger
field-audit cases.
107 See Commissioner of Internal Revenue , op . cit. supra note 2 5 ,
at 2 5 .
108 See § 3 .4a, Chaps. XV and XXIII infra .
109 At most it merely alerts the office to the fact of appeal.
110 Rev. Proc. 6 7 -27 , I.R.B. 1967 -20 , 45 .

