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tions made will range from fiscal support to significant involvement in
responsibility sharing.

The first and most compelling reason to support an interest-conver-
gence group on a situation-specific basis is a strong sense of connect-
edness to the refugee population. Israel, for example, has a proven
record of responding when Jewish refugees in any part of the world
are forced to flee. 342 In the late 1970s, China assimilated en masse
300,000 ethnic Chinese refugees from Vietnam.343 When hundreds of
thousands of refugees fled Togo to neighboring countries in 1993, those
who went to Benin were warmly welcomed by their ethnic kinfolk, to
the point that thousands were taken into the homes of private citi-
zens.344

Second, a state might ally itself with an interest-convergence group
that is responding to a particular refugee flow that it induced, directly
or indirectly. In what amounts to a form of restitution, a government
might opt for situation-specific involvement where it believes that it
would be unfair for regional states to be forced to cope on their own.
For example, the willingness of the United States and its allies to
become involved in providing financial aid and resettlement offers to
Indochinese refugees is at least partly explained by feelings of respon-
sibility for the refugee exodus.345

Third, governments may respond to an interest-convergence group
on a situation-specific basis when it is clear that public opinion de-
mands a response. Some have termed this phenomenon the "CNN
effect," but its impact should not be underestimated. 346 The suffering,
deprivation, and loss that mark large scale refugee movements are often
graphically and immediately covered by media and transmitted around

342. For instance, from the spring of 1991 to the end of 1992, about 50,000 Ethiopian Jews
immigrated to Israel. U.S. COMrrrEE FOR REFUGEES, WoRLD REFUGEE SURVEY 101 (1993).

343. MUNTARBHORN, supra note 102, at 16-17.
344. Abbott, supra note 103.
345. Coles, supra note 118, at 379-80. Similar considerations may account for the response

crafted by the Americans and their allies to the Kurdish and Shi'i refugee crises that followed
the Gulf War (albeit a response open to justifiable criticism for its restrictiveness and slowness).
U.S. forces had encouraged those communities to rise up against the Iraqi government and
recognized some responsibility to assist when those uprisings were met with brutal force. S
generally Howard Adelman, Humanitarian Intervention: The Case of the Kurd, 4 INT'L J. REFUGEE
L. 4, 5-7 (1992).

346.
[The (U.S.] Administration felt able to hold up a minor contribution to a UN force
intended to stop mass murder [in Rwanda], but was compelled to spend far greater
sums on emergency aid for refugees, moved by pictures of suffering children ....
What pushed the United States to act was pictures of refugees in Goma shown on
CNN.

AFRIcAN RIGHTS, supra note 78, at 712, 715. See also THE MEDIA, HUMANITARIAN CsuSES, AND
POLIcY-MAKING: A REPORT OF AN INTERNATIONAL MEETING I (World Peace Foundation
Reports No. 7, 1995).
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the world. These images of pain and tragedy do have an impact on the
general public and can lead to domestic political pressure for an
appropriate, effective response. Conversely, half-hearted and inadequate
responses generate criticism and provide fodder to opposition politi-
cians.

When pressure builds to a point that politicians have no choice but
to act, the provision of aid through functioning and internationally
supervised interest-convergence groups is a reliable and convenient
route to follow. The influx of one million Rwandan refugees into Zaire
in July 1994 created a humanitarian emergency that shocked the world
and initially overwhelmed relief efforts. By the time a response was
mobilized to the horrifying images and stories of violent and disease-
ridden Rwandan refugee camps in Zaire, conditions had deteriorated
to such an extent that the costs of properly responding had risen and
security problems had become intractable. 347 Had credible interest-
convergence group plans to protect refugees been in place before the
crisis emerged, extraregional states would undoubtedly have directed
their contributions to support group initiatives, resulting in better
protection at a lower cost.

d. Non-State Participation

Intergovernmental organizations have proved critical to the coordi-
nation of successful attempts at collectivized refugee protection. The
participation and involvement of UNHCR and other intergovernmen-
tal agencies, including the United Nations Development Programme
(UNDP), have been critical to the success of undertakings such as the
ICARA II process in Africa and CIREFCA in Central America. They
played a. facilitative role, initiating and promoting dialogue and nego-
tiations. 348 Intergovernmenta agencies are also able to draw on sig-
nificant practical experience to propose and implement solutions to
logistical and other operational concerns.

UNHCR is, of course, the primary intergovernmental organization
charged with the responsibility for refugee protection, and should be
granted a formal relationship to each interest-convergence group. While
UNHCR's independence is compromised by both its governance struc-
ture and lack of a meaningful core budget, 349 it is still somewhat

347. AFRICAN RIGHTS, supra note 78, at 712, 715; U.S. Conrt zarE FOR REFUGEES, NVORLD
REFUGEE SURVEY 73-76 (1996).

348. PEREZ DEL CASTILLO & FAHLEN, supra note 123; Gorman, Refugee Aid and Di'elopmnent
in Africa, supra note 122.

349.
The actual operating budget of the organization is almost completely derived from the

voluntary contributions of a fairly small number of developed states, while funding
from the United Nations covers only routine administrative expenses .... Because
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removed from the immediate political factors that may lead states to
respond in ways that are insensitive or even hostile to refugee needs.
This relative credibility and impartiality that UNHCR brings to refu-
gee protection was an important element in the ICARA process, where
the UNHCR played a leading role in identifying and quantifying the
burden that needed to be shared. 350

The Refugee Convention already mandates a working relationship
between states and UNI-CR. Under Article 35, state parties are to
undertake to cooperate with UNHCR, and to facilitate its duty to
supervise the application of the Convention. States also agree to report
to UNHCR regarding the condition of refugees, the implementation
of the Convention, and national laws relating to refugees. 351- This
obligation could sensibly be implemented by inviting UNHCR to
serve as a secretariat to interest-convergence groups on refugee protec-
tion issues. UNHCR should be privy to, and participate in, the inter-
est-convergence groups' discussions of refugee protection at all times:
when general principles for apportioning responsibilities and burdens
are being developed, when those principles are applied in response to
the arrival of refugees in a member state, and when respect for refugee
rights during temporary protection and eventual repatriation or reset-
tlement is monitored.

Nongovernmental organizations should also be formally incorpo-
rated in the interest-convergence group model. NGOs are often able
to deliver services to refugees more cost effectively than governmental
and intergovernmental bureaucracies. 352 They may also be more at-
tuned to the needs of the refugee population, taking care to incorporate
refugee voices into decision-making about aid and protection needs. 35 3

Experience of government corruption and inefficiency, and even in-
stances of governments withholding aid money repressively, have dis-
suaded many states from funding government-to-government aid pro-
jects, including those directed to refugees. For this reason, most
governments involved in the CIREFCA process insisted on grassroots
delivery of development assistance, coordinated by NGOs. Donor gov-

this body is traditionally dominated by the developed states that make a significant
financial contribution to UNHCR, it provides a bulwark against any move to re-orient
the organization's work away from the containment of Third World refugee problems.

James C. Hathaway, A Reconsideration of the Underlying Premise of Refugee Law, 31 HARv. INT'L L.J.

129, 161 (1990).
350. Robert F. Gorman, Beyond ICARA II: Implementing Refugee-Related Development Assistance,

20 INT'L MIGRATION REv. 283, 286 (1986).
351. Refugee Convention, supra note 4, art. 35. See supra text accompanying notes 136-138.
352. ELIZABETH G. FERRIS, BEYOND BORDERS: REFUGEES, MIGRANT, AND HUMAN RIGHTS

IN THE POsT-COLD WAR ERA 45 (1993).
353. GIL LOESCHER, BEYOND CHARITY: INTERNATIONAL COOPERATION AND THE GLOBAL

REFUGEE CRISIS 177 (1993).
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ernments recognized that NGOs often provide the most reliable means
of reaching refugee populations and delivering aid to those who need
it most. 54 The effort was particularly successful in El Salvador, where
several indigenous NGOs were established to represent the needs of
affected communities, and to administer and deliver development as-
sistance.3 55 The ongoing involvement of the NGO sector in the plan-
ning and delivery of protection is also a pragmatic means to secure the
involvement of a dependable group of outer core states.

While it would be unwieldy to allow all relevant NGOs to become
full members of interest-convergence groups, states should invite the
lead NGOs working with refugees in their area to participate formally
in the work of the interest-convergence group. The NGOs might be
granted the kind of consultative status afforded NGOs within the UN
system, depending on their size and mandate. 356

Not all NGOs would want this kind of cooperative relationship with
the government members of the interest-convergence group. Organi-
zations primarily involved in the delivery of aid to refugee populations
will likely see this as an opportunity for better access to those in need
of assistance, as they would be allowed to help in planning and
delivering aid programs from the outset. As long as the sharing regime
stays true to basic principles and is approached in good faith by all,
aid agencies would probably find it easier to realize their protection
objectives under a collectivized approach than within the present frag-
mented system.357 NGOs concerned with monitoring protection should
also consider participation as a means of bringing enhanced transpar-
ency to the protection regime. Together with UNHCR, NGOs are well
positioned to help ensure that decisions about sharing are being made
realistically and fairly, in a manner that truly meets the needs of
refugees.

2. The Process of Sharing

The operationalization of a responsibility sharing and burden shar-
ing regime is of course what will ultimately determine its success. A
reliable process that responds quickly and fairly to refugee flows needs
to be established in advance, so that the members of each interest-con-

354. GALLAGHER & MILLER, supra note 123, at 26; Patricia Weiss Fagen, Peace in Ccntral
America: Transition for the Uprooted, in U.S. COMMIrTEE FOR REFUGEES, WORLD REFUGEE SURVEY
30-39 (1993).

355. AGUI.AR ZINSER, supra note 123, at 42-43.
356. See HENRY J. STEINER & PHILIP ALSTON, INTERNATIONAL HUMN RIGHTS IN CON-

TEXT: LAW, POLITIcS, MORALS 489-99 (1996), for a description and overview of the NGO
consultative status process within the United Nations system.

357. NGOs already derive a significant portion of their budgets from the administration of
aid projects on behalf of governments. FERRIS, supra note 352, at 41.
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vergence group clearly understand their obligations before a request for
assistance is actually made. The process needs to be strongly proactive
in order to avoid the temptation of states to deter the arrival of refugees
for fear of being required to assume individuated responsibilities.

A good-faith pledge should be a condition precedent to membership
in an interest-convergence group. An active commitment to good faith
among states might be encouraged by establishing an incentive fund
to be administered by UNHCR's Division of International Protection.
Of course, some interest-convergence groups, particularly those involv-
ing mainly wealthier countries, may prefer to forego the incentive
funds rather than abandon aberrant practices. In those instances, it may
simply be an unavoidable reality of the international system-includ-
ing present protection mechanisms no less than those we propose-
that the only serious check on the behavior of those states will be the
power they wield over each other.358 This kind of state self-regulation
is, in turn, largely a function of the negative attention that intergov-
ernmental organizations and NGOs can bring to bear on activities that
endanger refugees. 359

In operational terms, the central element of the interest-convergence
group process we propose is the ability of any member of an interest-
convergence group or the UNHCR to convene a meeting of the group
when faced with a refugee influx with which it feels unable to cope
independently. The purpose of the meeting would be to concretize and
operationalize pre-determined criteria for sharing responsibilities and
burdens in a specific context.360 Members of the group would bind
themselves in advance to attend any such meeting and to negotiate in
good faith the nature of the shared response to the arrival of refugees.

An early precedent for this sort of flexible sub-global cooperation
was set by the Charter of the Organization of American States (OAS),
which allows any member state to request that a Meeting of the
Consultation of Ministers of Foreign Affairs be convened to consider
an urgent problem of common interest to the American states.361

358. See SHAw, supra note 2.

359.
At the international level, and particularly in the United Nations context, the frequent

reluctance of government actors to criticize their counterparts from other countries and
the limited supply of independent information have contributed to making NGOs the
linchpins of the system as a whole. In situations in which NGO information is not
available or where the NGOs are either unable or unwilling to generate political
pressure upon the governments concerned, the chances of a weak response by the
international community, or none at all, are radically increased.

STEINER & ALSTON, supra note 356, at 456.
360. The criteria for responsibility sharing and burden sharing are outlined at infra text

accompanying notes 396-397 and 409-413 respectively.
361. Charter of the Organization of American States, 1948, arts. 60, 61, 33 LLM. 981 (1994).
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While the OAS procedure has not proved particularly successful as a
means to generate fast and innovative responses, it has allowed states
to address areas of common concern through a well-defined process of
dialogue.

The Organization for Security and Cooperation in Europe's (OSCE)
process for c6hflict resolution provides a useful model for structured
collaboration with a relatively informal association of states. The OSCE
mechanism for "consultation and cooperation with regard to emergency
situations" was adopted at the Valletta Meeting on Peaceful Settlement
of Disputes, and endorsed by the Berlin Meeting of the then-CSCE
Council in June 1991. Under this procedure, if any member state
concludes that an emergency situation is developing, it may request
"clarification" from another member state or states involved. An emer-
gency includes anything that might constitute a violation of one of the
ten principles established in the 1975 Helsinki Final Act, including
respect for human rights and fundamental freedoms. The recipient
state has an immediate obligation to respond. If after forty-eight hours
the initiating state considers the situation to be unresolved, it can ask
the Chair of the Senior Council to convene a two-day emergehcy
meeting. If, within a further forty-eight hours, twelve OSCE states
second the request for a meeting, a meeting will be held no earlier
than forty-eight hours and not later than seventy-two hours from that
time.

362

The strength of the OSCE mechanism is its ability to get a disparate
group of states to come quickly to' the negotiating table. It shows that
states can agree to formalize a duty to consult with each other within
tightly defined time limits in response to a perceived crisis. In the
refugee context, however, the quorum requirement for convening a
meeting of OSCE Senior Officials, like the majority vote requirement
in the OAS Permanent Council, is unduly onerous. A government
faced with a refugee influx that it believes threatens key interests
might be tempted to resort to refoulement or other violations of refugee
rights if it cannot immediately secure a high level of agreement to
meet in order to share-out responsibilities and burdens. As well, the
OSCE requirement that all decisions be arrived at by consensus may
prove an obstacle to the ability of the process to generate clear and
workable decisions, particularly if the refugees' country of origin is a
member of the interest-convergence group.363

Of greatest direct relevance, the European Union has recently adopted
an Emergency Procedure for Burden Sharing with Regard to the Admission

362. Regarding the OSCE mechanism see VoJTEcH MAsTNY, THE HELSINxI PROCESS AND
THE REINTEGRATION OF EUROPE, 1986-1991 311-12 (1992).

363. Id.

200
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and Residence of Displaced Persons on a Temporary Basis.36 The procedure
allows a member state of the EU, the EU Presidency, or the EU
Commission to convene an urgent meeting of a Coordinating Commit-
tee for the purpose of deciding whether a "situation exists which
requires concerted action by the European Union for the admission and
residence of displaced persons on a temporary basis." 365 If that meeting
concludes that an urgent situation exists, a proposal shall be prepared
and submitted to the EU Council for approval, taking account of the
recommendations of UNHCR. While the need for a two-step process
may be questioned, the EU procedure is the clearest example of an
interstate agreement to meet expeditiously in order to formulate a
collective response to a refugee flow. Of particular importance are the
decisions to base the consultative process on a previously agreed upon
set of principles, and to ensure input from UNHCR into any proposed
response.

The OAS, OSCE, and EU procedures all focus on ensuring that "the
meeting" will take place. Guaranteeing that a reliable forum for dia-
logue will be available is a realistic effort to move away from unilat-
eralism, yet is still faithful to the realpolitik of contemporary state
collaboration. Even beyond meetings in response to particular requests
for assistance, the members of an interest-convergence group, including
state and non-state representatives, should have the opportunity for a
regular review of their collective undertaking. This might take place
on an annual basis, and could occur in the context of a meeting
convened to deal with the group's broader agenda. It is, however,
important that the interest-convergence group regularly turns its at-
tention to refugee protection, and not just when a crisis arises.

E. Common but Differentiated Responsibility

The process of mandatory consultation described above will apply
pre-existing principles about the allocation of responsibilities and bur-
dens to particular refugee situations. If governments are to have confidence
that the process will yield equitable results in minimum time, it is
essential that the "rules of the game" be agreed upon in advance of a
particular request for cooperation. The approach we advocate to the
definition of allocational principles for interest-convergence groups is
based on a theory of "common but differentiated responsibility.'" 3

6

364. Burden Sharing with Regard to the Admission and Residence of Displaced Persons on a
Temporary Basis-Resolution, Final Text (95/C 262/01) (1995) [hereinafter E.U. Burden Sharing
Resolution].

365. Id.
366. See supra text accompanying note 124-146.
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The most difficult task in designing a system of common but
differentiated responsibility is, of course, to define the measure of what
is a fair and appropriate contribution for a state to make, both in terms
of physical protection and financial assistance. A generally applicable
form of measurement is necessary so that states have a sense of security
and predictability about how the scheme will operate. While it is
impossible to propose a completely formulaic approach, we develop
below a list of relevant indicators. Interest-convergence groups should
adapt and refine these principles to their own circumstances. Addi-
tional fine-tuning would occur as part of the mandatory consultation
process discussed above, 367 in which group members will meet to make
concrete decisions about sharing and financing protection for particular
groups of refugees.

1. Sharing the Responsibility to Protect

The Council of the European Union's Resolution on Burden Sharing
with Regard to the Admission and Residence of Displaced Persons on a
Temporary Basis368 links the duty to receive refugees directly to efforts
being made by states to resolve a particular refugee exodus. The
responsibility of a particular state to receive refugees arriving in Europe
will be reduced to take account of contributions it is making to prevent
or resolve the root cause of the refugee flow, especially by the supply
of military resources and humanitarian assistance.369 While the grow-
ing commitment of states to address the origins of refugee flight and
to assist victims who remain within their own countries is important,
such efforts should not be invoked to reduce or eliminate refugee pro-
tection responsibilities.

Root-causes intervention and the provision of palliative protection
through refugee law are parallel, not alternative, responsibilities. Nor
is there any practical benefit to trading off a duty toward refugees in
order to stimulate action to eradicate the harms that induce flight:
meaningful and effective root causes intervention, in and of itself, will
reduce refugee flows, thereby providing governments with a sufficient
incentive to action. For example, Germany proved willing to end a
fifty year policy of not sending its troops abroad when it realized that
failure to intervene in Bosnia raised the prospect of contending with
more refugees. 370 Fundamentally, the European Union approach plays

367. See supra text accompanying note 360.
368. E.U. Burden Sharing Resolution, supra note 364, para. 4.
369. Id.
370.

[German Foreign Minister] Kinkel appealed to enlightened self-interest, saying: 'We
are more affected by the results of this conflict than others. Some 1.2 million people
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into the myth of "the right to remain," discussed earlier.37' It impliedly
suggests that refugee protection as traditionally conceived can be ex-
changed for a commitment to take action within the boundaries of
countries of origin. As we have shown, in-country protection remains,
at best, an unreliable proposition. The failure of international efforts
to establish true "safe-havens" in Iraq, Bosnia, and Rwanda clearly
attests that it is seriously premature to consider attenuation of the
commitment to (external) refugee protection as a means of securing
support for the promise of solutions. 372

In addition to making contributions toward resolving the causes of
the refugee migration, the European Union Resolution provides that
decisions about sharing should also take into account "all economic,
social and political factors which may affect the capacity of a state to
admit an increased number of displaced persons under satisfactory
conditions."373 The Resolution does not, however, give any guidance
on how those very broad factors should be measured or assessed. Peter
Schuck urges a market-based process for the allocation of the duty to
receive refugees.374 More commonly, it is suggested that each state's
responsibility to receive refugees be set as a function of its assimilative
capacity. This might be defined relative to a particular refugee flow,375

or on the basis of a general formula of the kinds proposed by Atle
Grahl-Madsen and B.S. Chimni.

Writing in 1982, Atle Grahl-Madsen proposed a simple approach
for the apportionment of resettlement quotas among Northern states,
which may be a starting point for the kind of analysis advocated by
the second branch of the European Union's Resolution. Grahl-Madsen
suggested that refugee protection quotas be based on GNP and popu-
lation, but with more emphasis on a state's GNP than on the size of
its population. He proposed a ratio of GNP"5/population. 376 Alterna-

from former Yugoslavia live here. We would be the first to have to cope with a new
influx of refugees if the peacekeepers pull out.

Rick Atkinson, Kohl Orders Troops to Bosnia, MANCHESTER GUARDIAN WKLY., July 9, 1995, at
18.

371. See supra text accompanying notes 81-99.
372. See generally J. Hathaway, Root Caues as Refugee Protection: A Chimerical Promise?, in

IMMIGRATION AND THE EUROPEAN UNION: BUILDING ON A COMPREHENSIVE APPROACH 117-

121 (S. Perrakis ed., 1995).
373. E.U. Burden Sharing Resolution, supra note 364, para. 4.
374. See Peter Schuck, Expanding Refugee Burden-Sharing and Protectiom A Modest Proposal, 22

YALE J. INT'L L. (forthcoming 1997).
375. "lAin ideal method would determine the relative costs for each country associated with

admitting a given alien and direct that alien to the country where the costs are least." Steven H.

Atherton, International Moral Obligations: An Integrated Approach, 3 GEo. IMm. LJ. 19, 34-45
(1989).

376. Atle Grahl-Madsen, Refugees and Refugee Law in a World of Transition, 1982 MICH. YB.
INT'L LEGAL STUD. 65, 74.
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tively, considering the possibility of a global scheme of common but
differentiated responsibility, B.S. Chimni has proposed that all states
of sufficient size, which he defines as greater than 20,000 square
kilometers, agree to take roughly the same number of refugees. The
numbers would be adjusted by total land mass and population density,
and there might be a numerical ceiling.377

In our view, however, this focus on absorptive capacity to define
basic responsibility sharing allocations is misplaced. The kinds of
measurement proposed by the European Union, Grahl-Madsen, and
Chimni should at most serve only an auxiliary function in defining the
basis for responsibility sharing.

A strict focus on the relative resources and circumstances of partner
states may result in refugees being admitted to countries unable to
deliver the kind of solution-oriented temporary protection that we
believe is essential to keeping a commitment to refugee protection
alive. Because the concept of differentiated responsibility allows us to
counter prima facie inequities, in responsibility sharing allocations
through binding commitments to provide residual solutions and fiscal
support, it makes most sense to protect refugees where they are safest,
most self-sufficient, least likely to experience social conflict, and ulti-
mately in the best position to repatriate if and when safety is restored
in their country of origin. Only where a number of member states are
similarly positioned to meet refugee needs should population, geo-
graphical size, and other demographic measurements be factored in to
adjust responsibilities.

First and foremost, responsibility sharing allocations should be predi-
cated on a careful assessment of implications for physical security.378

Second, functional compatibility between refugees and their potential
host communities is of vital importance. 379 Third, attention should be
paid to cultural harmony. The existence of ethnic, religious, or other
bonds between refugees and the population of a particular host state
is often indicative of a situation in which refugees are most likely to
be most readily accepted. Fourth, geographical proximity between the
state of asylum and the country of origin is desirable to allow for
ongoing contact between refugee and stayee communities, and ulti-
mately to facilitate repatriation. 380

377. B.S. Chimni, The Operational Mechanism: International Burden Sharing, in Reconceiv-
ing Refugee Law as Human Rights Protection: Background Paper for the Meeting of the Legal
Working Group 86, 104-07 (April 1993) (unpublished manuscript, on file with authors).

378. The legal obligatio, to provide for the physical security of refugees is discussed supra in
text accompanying notes 185-205.

379. The importance of refugee productivity to a solution-oriented understanding of tempo-
rary protection is discussed stpra in text accompanying notes 225-231.

380. The importance of ongoing contact between refugees and the stayee and internally
displaced communities is discussed supra at text accompanying notes 287-288.
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In making specific decisions about the locus of protection, interest-
convergence groups would be advised to give weight to the express
wishes of the refugee population. The UNHCR Executive Committee
has agreed that "the intentions of the asylum seeker as regards the
country in which he wishes to request asylum should as far as possible
be taken into account."381 It is both humane and pragmatic to heed
this advice. In practical terms, refugees often make choices about
where to flee based on the very factors that we believe should guide
the interest-convergence groups' decisions about apportioning the re-
sponsibility to afford temporary protection: 'security, functional com-
patibility, cultural harmony, and geographical proximity. It is therefore
logical that the wishes of the refugee population be a source of data
for interest-convergence groups called upon to apply the four govern-
ing criteria for responsibility sharing.

There may be concerns that this four-part approach to the definition
of responsibility sharing risks ghettoizing refugees, as the criteria
identified here are likely to mean that most refugees will be physically
protected within their region of origin.382 States farther away, in con-
trast, would more often contribute by a combination of fiscal transfers
and residual resettlement opportunities. As refugee populations origi-
nate disproportionately in the South, most refugees will remain in the
South under a workable responsibility sharing plan, and Northern
states might be viewed as "buying their way out" of an obligation to
provide refuge.

The simple answer to this critique is that Northern states do not
need this proposal in order to insulate themselves from most refugee
flows, as that goal has already largely been achieved by means of
non-entre tactics and refugee containment under the banner of the
"right to remain." The North has thus far acted unilaterally, to the
detriment of both refugees and the Southern countries that shoulder
the resultant responsibilities and burdens of protection. While it is
true that our model does not challenge the trend to protect most
refugees within their region of origin (though for such groups as
Bosnians or Haitians, the region of origin clearly includes parts of the
North), the suggestion that the shift proposed here would somehow
"1allow" powerful governments to "buy their way out" of providing
refuge takes no account of the fact that there is very little left to buy.
The developed world has already off-loaded most obligations onto the

381. ExCom Conclusion No. 15, supra note 112.
382. The Secretariat of the Inter-governmental Consultations has recently acknowledged criti-

cism of its proposal to establish an exclusively "in-region" approach to refugee protection. It
candidly recognized that such a project faces "significant moral (political and humanitarian) ...
obstacles." INTER-GOVERNMENTAL CONSULTATIONS, REGION OF ORIGIN FOLLOW-UP, supra note
328, at 7. See also Rosemary Byrne & Andrew Schacknove, The Safe Country Notion in European
Asylum Law, 9 Htav. Hums. RTS. J. 185 (1996).
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South, but without paying anything for the privilege. The difference
between the status quo and what we propose is therefore not so much
where refugees will be protected, but the equity of the conditions
under which that protection will be provided.

Because developed states value manageability, and because they are
increasingly aware that their economic and security interests are im-
plicated in the South, we believe that the kinds of obligation we posit
here will ultimately be understood to be reconcilable to Northern
countries' self-interest.38 3 Both refugees and Southern states will benefit
significantly as a result. There is, however, no quidpro quo that could
induce the North to dismantle all barriers to access and to grant
temporary protection, much less routine permanent admission, to all
refugees who arrive at its borders. Ready access to durable asylum in
the North is simply not on the table, and an approach to refugee law
reform that assumes otherwise is bound to fail.

More fundamentally, there is no inherent wrong in most refugees being
protected in their region of origin if the decision to afford protection
there follows logically from a good-faith application of the four respon-
sibility sharing criteria proposed above. 384 Because fiscal burden shar-
ing will be guaranteed to offset inequitably assigned costs, only geo-
political chauvinism could lead to the conclusion that the responsibility
sharing mechanism is flawed simply because it frequently results in a
decision to protect refugees in other than the developed world.

In any event, our proposal does, in fact, require extraregional states
to assume responsibility for important parts of the duty to receive
refugees. 38 5 We specifically define the ability to ensure physical security
as the primordial concern in making decisions about responsibility
sharing.38 6 To the extent that secure asylum is not possible in a region,
for example by reason of pervasive armed conflict, extraregional inter-
est-convergence group members and other states will of necessity be
called upon to receive refugees. Furthermore, as stressed earlier,387 there

383. See supra text accompanying notes 125-126, 128-133, and 335-341.
384. See, eg., Report of the Sub-Committee of the Whole on International Protection, U.N. GAOR,

Executive Committee on the High Commissioner's Programme, 43d Ses., at para. 20, U.N. Doc.
A/AC.96/802 (1992):

A strong emphasis was placed by a number of delegations on regional cooperation to
resolve refugee problems. One delegation commented, in particular, on the value of
refugees staying, where possible, close to their home countries, so as to assist their
return when conditions allowed and to facilitate their reintegration. Another delegation
felt that asylum outside the region of origin should be considered relevant mainly for
especially vulnerable groups, such as medical cases, which cannot be cared for inside
the region.

385. See supra text accompanying notes 132-134.
386. See supra text accompanying note 377.
387. See supra text accompanying notes 274-276, 292, and 305.
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will be a clear need both to exempt some refugees with special needs
from the temporary protection system altogether, and to find perma-
nent homes for those refugees who cannot return home in safety at the
expiration of the period of temporary protection. In many and perhaps
most cases, extraregional states should shoulder these responsibili-
ties.38s While the number of persons admitted extraregionally by virtue
of these responsibilities will be significantly smaller than the refugee
population that remains in the region of origin, this imbalance is offset
by the fact that the extraregional commitment is permanent, rather
than temporary.

Finally, our model does not allow states to abdicate their responsi-
bilities under the Refugee Convention, including the duty of non-re-
foulement.389 Northern governments will therefore not be able to write
a check as a means of legitimating the deterrence of refugee claimants.
The approach advocated here simply accepts the reality that the vast
majority of the world's refugees do remain in the South, and that their
needs are often poorly met, while grossly disproportionate sums of
money are spent on non-entrke practices and assessing the protection
needs of the small minority who reach the North.390 Better protection
in the regions of origin, which we believe will flow from a principled
sharing regime, will benefit the overwhelming majority of refugees. It
will also make the difficult decision of staying closer to home or
claiming refugee status abroad a more balanced one for refugees, who
will not feel the need to take long and costly journeys because of a
lack of security in countries of first asylum. 391 Under the logic of
differentiated responsibility, fiscal transfers from wealthier countries
become a matter of obligation rather than largesse. The obligation of
extraregional governments toward refugees who receive asylum in their
region of origin is no less real and concrete simply because it will often
entail fiscal, rather than physical, support.

2. Apportioning Fiscal Burdens

An interest-convergence group will also need to establish principles
to guide the allocation of the costs of providing protection. In keeping
with the principle of differentiated responsibility, interest-convergence
groups should recognize that those states that take on a substantial

388. The logic of assigning much of this responsibility to the outer core of an interest-con-
vergence group is noted supra in text accompanying notes 276 and 306.

389. See supra text accompanying notes 128-129 and 185-189.
390. See supra text accompanying notes 154-160.
391. "Nf]ost displaced persons would choose to remain in their region of origin, if adequate

protection and conditions were provided." INTER-GOVERNMENTAL CONSULTATIONS, REGION OF
ORIGIN FoLLOW-up, supra note 328, at 2.
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share of the responsibility of providing protection ought not also to be
expected to shoulder a major part of the fiscal burden of protection. It
will normally fall to outer core members to guarantee reliable funding,
assisted by funds from situation-specific contributors. Disproportion-
ately overburdened, and often impoverished, inner core states need to
know that extraregional support and involvement are reliably forth-
coming. Simply put, states will participate in the insurance program
if they are confident that it is adequately funded, and that the cost of
assuming responsibility toward refugees is thereby minimized.

The system of predetermined burden sharing is intended to avoid
the frequently encountered danger of a gap between rhetoric and
reality. Pledges of funding may encourage states to sign-on to a col-
lectivized enterprise, but if the money does not materialize after the
photo opportunities of international conferences, implementation will
be delayed and possibly abandoned. This was a critical problem in the
ICARA process for addressing the needs of African refugees. As many
donor states failed to follow through with funds to back up their
pledges, protection suffered accordingly.392

Collectivized responsibility also provides a means for outer core
states, and states motivated to participate on a situation-specific basis,
to know that they can rely on the local players to be effective and
efficient in applying resources to protection needs. ICARA and CIRE-
FCA demonstrated that while the careful preparation of project pro-
posals can be time-consuming, it is integral to garnering the confidence
of potential donors. 393 If an interest-convergence group's proposed plan
of responsibility sharing is realistic, efficient, and effective, even states
not formally committed to the group are likely to see that it is in their
interest to ensure that the necessary fiscal support is made available.

Beyond respect for the principle of differentiated responsibility noted
at the outset of this section, there are a variety of ways in which
determinations of the quantum of support logically assigned to par-
ticular members of the interest-convergence group should be made. In
considering the possibility of a global scheme of burden sharing, B.S.
Chimni has proposed a system of graduated taxation based on GNP. 394

Alternatively, some cooperative environmental regimes have adopted a
system of contributions based on the scale of funding obligations to

392. Gorman, supra note 122, at 230-31.
393. "[W]ith assistance from UN technical teams, African host countries elaborated project

submissions that were more successful than the ICARA I submissions at attracting greater donor
interest and support." Id. at 228 (citation omitted). Although the desired funding did not
materialize, "ICARA H was a milestone in linking refugee aid and development." Id at 228. Sce
also PEREZ DEL CAS'LLO & FAHLEN, siora note 123, for a general discussion of the importance
of project proposal development to the attraction of financial assistance under CIREFCA.

394. Chimni, supra note 377, at 116-17.
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the United Nations.395 There are also some useful parallels in how
members of the U.N. and some regional bodies have apportioned the
cost of various peacekeeping missions, balancing between those states
that provide troops and weaponry and those states that primarily
provide financial assistance.

The experience of international environmental protection regimes,
as well as the seemingly intractable budget crisis faced by the U.N.,
clearly demonstrate that promises of financial assistance are meaning-
less if there is no follow-through. The whole collectivized regime may
simply disintegrate if the inner core states do not receive the backing
they require. A simple means of ensuring a reasonable degree of finan-
cial stability and reliability might therefore be for interest-convergence
groups to establish a fund during non-crisis times. Outer core states
would make ongoing contributions so as to keep the fund as close as
possible to a desired level of preparedness. For example, a European
Refugee Fund has been proposed from which funds would be made
available to a state willing to assume a disproportionate share of the
collective responsibility to protect refugees arriving at the common
territory of the European Union.396

CONCLUSIONS

Much of the refugee regime's present dysfunction can be traced to
two fundamental concerns: the failure of refugee law to minimize
conflict with migration control objectives through the promotion of
viable repatriation, and an atomistic understanding of legal responsi-
bilities undertaken toward refugees. States increasingly want to avoid
the particularized obligations that arise when refugees arrive at their
territory. They are also unconvinced that refugees will ever return
home. As a result, governments have adopted policies that envisage the
deterrence of refugees by non-entre and other containment practices, or
drive refugees away by offering only an inhumane variety of "protec-
tion." This Article derives from a conviction that it is possible to meet

395. The U.N.'s scale of assessments is based, in theory, on the real capacity of member states
to pay. There are, however, some striking disparities in the assessment levels that do not seem
to be indicative of national wealth (for example, Saudi Arabia's assessment level is set at .96%,
whereas the Ukraine's is 1.18%). The levels are set by an 18-member Committee on Contribu-
tions. No one state can contribute more than 25% of the entire budget, and all states must make
a minimum contribution of .01%. INDEPENDENT ADVISORY GROUP ON U.N. FINANCING,
FINANCING AN EFFECTIVE UNITED NATIONS (1993); DAVID R. PROTHEROE, THE UNITED
NATIONS AND ITS FINANCES: A TEST FOR MIDDLE POWERS (1988).

396. European Commission Communication at paras. 100-01, referring to European Parlia-
ment Resolution A3-0280/92, at para. 7, Nov. 18, 1992. The proposal has received general
support from the European Council on Refugees and Exiles. ECRE, Position of the European
Council on Refugees and Exiles on Sharing the Responsibility: Protecting Refugees and Displaced
Persons in the Context of Large Scale Arrivals, at 2.
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these concerns of governments head-on, thereby mediating the restric-
tionist tendencies of asylum states. The Refugee Convention establishes
a refugee rights framework that can easily lay the groundwork for
solutions, and calls for international cooperation in protecting refugees.
It is time to put those principles into practice on a dependable and
pragmatic basis.

Temporary protection, leading in most cases to repatriation, makes
clear that refugee law is a form of human rights protection, and not a
"back door" to permanent immigration. It is concerned to safeguard
human dignity only until and unless the home state is able to effec-
tively resume its primary duty of protection. If temporary protection
is conceived in a rights-regarding and solution-oriented manner, most
refugees will be able to return home. This requires respect for the
existing refugee rights regime, including admission to secure asylum
in which human dignity is respected and self-sufficiency promoted.
More fundamentally, the viability of repatriation calls for affirmative
efforts to preserve the family and communal structures of refugees,
develop skills that will be of value in the home country, promote
cooperative planning between refugees and those who did not leave,
and institute confidence-building measures that include both solid
information-gathering and opportunities to "test the waters" in the
country of origin. It will normally need to be sustained by a credible
program of repatriation aid and development assistance, oriented to
grounding a process of meaningful economic and social reintegration.

Steps can also be taken to convince governments that an openness
to the arrival of refugees does not expose them to the risk of unilateral
and undifferentiated legal responsibility. While a regime of shared
global responsibility may still be beyond reach, sub-global associations
of states bound by shared security interests, common heritage, or
important economic or political relationships afford a ready base for
collectivized implementation of duties owed to refugees. We have
described how governments, in concert with the UNHCR and NGOs,
should formalize processes and principles that delineate as clearly as
possible, but with flexibility, the obligation to assist each other in
responding to the arrival of refugees. There is a need for cooperating
governments to benefit from solid and credible mutual undertakings,
so that the states involved know that they can rely on each other. This
includes an obligation on all states involved to respond expeditiously
to refugee arrivals with which a cooperating state feels unable to cope
independently, and to contribute on the basis of agreed criteria for the
allocation of burdens and responsibilities.

Different states have differing capabilities to contribute to a collec-
tivized process of refugee protection. Some states will be best suited
to provide physical protection during the period of temporary protec-
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tion. Other states will be motivated to assist by providing dependable
guarantees of financial resources and residual resettlement opportuni-
ties. Still other governments will collaborate by funding protection or
receiving refugees in particular contexts, on a case-by-case basis. Under
a system of common but differentiated responsibility, the net resources
available for refugee protection would be maximized by calling on
states to contribute in ways that correspond to their relative capacities
and strengths.

The approach to refugee protection outlined in this Article is in-
tended to encourage a transition away from traditional ways of think-
ing about refugee flows and solutions. Consideration should be given
to implementing refugee law on the basis of a duty to equitably share
the responsibilities and burdens of refugee protection. Collectivized
and solution-oriented temporary protection presents the best option to
replenish at least a substantial part of the world's asylum capacity.
While some refugees, perhaps even a substantial minority, will still
require residual or special needs resettlement, temporary protection
will help to keep the number of such cases manageable, thereby more
effectively reconciling the protection needs of refugees to the migration
control objectives of governments.

No approach to refugee protection, standing on its own, can eradi-
cate the need for persons to flee the risk of serious harm. Our model
of protecting refugees neither aspires to be, nor in any sense contra-
dicts, a program of timely, meaningful, and apolitical action to bring
an end to the causes of refugee flight. Our goal, and the goal of refugee
protection as conceived in international law, is instead to ensure the
availability of solid and rights-regarding protection to refugees until
and unless it is safe for them to return. Protection, if carefully designed
and delivered, is the critical complement to root causes intervention.
Even as states give increasing attention to efforts intended to end the
need to flee, we must not fail to renovate the means by which we
protect those who cannot wait for our efforts to succeed. Solution-ori-
ented temporary protection, conceived within a framework of common
but differentiated responsibility toward refugees, offers the best hope
of keeping the institution of asylum alive.


