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In addition, the failure to clarify and uphold meaningful minimal
standards for the Tier 1 category obfuscates the standards for the other
tiers as well. Since its inception, the tiering system has drawn fire from
human rights organizations for its broad Tier 2 "catch-all" category,
comprised of countries with disparate trafficking records, including
those more appropriately classified as Tier 3.206 The 2004 TIP Report's
addition of a Tier 2 Watch List compounded these concerns by raising
the specter of a "buffer" zone between Tier 2 and Tier 3. While it is reas-
suring that the 2005 TIP Report's Tier 3 list included countries
previously ranked Tier 2,207 the bases for distinguishing between Tier 2,
Tier 2 Watch List, and Tier 3 remain unclear. For instance, it is difficult
to discern how Malaysia-which has no trafficking-specific laws or law
enforcement training and detains trafficked persons-merits a consis-
tently better ranking than most, if not all, of the Tier 2 Watch List
countries.2 8 Moreover, as opaque as the standards for tier placement are,
it is even harder to discern the criteria for tier movement. Apparently
based on some notion of continued progress from the previous year, the
standard for tier movement for any given country is a moving target, not
to mention an impracticable measure for country-to-country compari-
sons of yearly progress.

To be more effective as a tool of persuasion, the TIP Report must es-
tablish and apply clearer guidelines for evaluating country performance.
At a minimum, Tier 1 should be reserved for countries that have adopted
comprehensive anti-trafficking legislation and that proactively prevent
the further victimization of trafficked persons, including by barring
summary deportation and prosecution for trafficking-related offenses.

(noting how the absence of an actual trafficking law undermined prosecution efforts, such that
there were no convictions during the reporting year). Not too surprisingly, Ghana was de-
moted to Tier 2 in 2005 on grounds that "law enforcement efforts were disjointed and
hampered by the lack of a comprehensive national trafficking law." 2005 TIP REPORT, supra

note 1, at 112 (Ghana).
206. See, e.g., Press Release, Human Rights Watch, U.S. State Dep't Trafficking Report

Undercut by Lack of Analysis (July 11, 2003); Press Release, Human Rights Watch, U.S. State
Dep't Trafficking Report Missing Key Data, Credits Uneven Efforts (June 6, 2002).

207. These include Cambodia, Kuwait, Saudia Arabia, Togo, and the United Arab Emir-
ates. Compare 2005 TIP REPORT, supra note 1, at 42 with 2004 TIP REPORT, supra note 192,
at 39.

208. Compare 2005 TIP REPORT, supra note 1, at 151 (Malaysia) (noting the absence of
specific anti-trafficking laws, no training of front-line police and immigration officers, and the
placement of trafficking victims who cooperate in prosecutions "in harsh conditions in immi-
grant detention centers to await deportation"), with 2005 TIP REPORT, supra note 1, at 122-24
(India) (noting the existence of comprehensive anti-trafficking laws, training of hundreds of
state and police officials, and coordinated support services delivery system).
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c. Ideological and Political Bias

Perhaps most critical to the credibility and legitimacy of the TIP Re-
port is whether the assessment of government anti-trafficking activities is
conducted in an evenhanded manner. While there is no denying that the
decision to issue sanctions is ultimately a political one, there is no reason
why the documentation and analysis of the conditions by which a coun-
try might qualify for sanctions could not be conducted in as neutral a
fashion as possible. The country assessments must be politically neutral,
conducted independently of existing, broader geopolitical tensions that
might otherwise cast a shadow of bias. They must also mirror the ideo-
logical neutrality of the Palermo Protocol, particularly with respect to
treatment of prostitution and sex trafficking.

A review of the TIP Reports confirms the repeated allegations from
human rights organizations" of bias against reporting on sex trafficking
as opposed to trafficking for non-sexual purposes-e.g., agricultural
work and domestic service. The reporting on non-sexual trafficking
tends to be thinner than warranted by current statistics, which estimate
that such trafficking constitutes at least one-third of all trafficking
cases.2 10 Moreover, the TIP Reports tend to give greater credit or censure
to government efforts to combat sex trafficking than those that target
trafficking for non-sexual purposes.21 ' For example, the 2005 TIP Report
narratives for Tier 1 countries Germany and the Czech Republic do not
even acknowledge that labor trafficking is a problem in these countries,
despite published reports, including the 2005 DOS Human Rights Re-
port, suggesting otherwise.1 2 It bears noting that the 2005 TIP Report

209. See, e.g., Press Release, Human Rights Watch, U.S. State Dep't Trafficking Report
a "Mixed Bag" (July 12, 2001) ("the report concentrates too much on trafficking for 'sexual
exploitation,' to the exclusion of trafficking into other forms of forced labor.").

210. See ILO Global Report, supra note 1, at 46.
211. See, e.g., 2004 TIP REPORT, supra note 192, at 108 (Taiwan), 143 (Germany), 133

(Czech Republic). A source, transit, and destination point for sex trafficking and forced labor
trafficking, Taiwan is described as having "comprehensive laws that criminalize trafficking."
But apart from mentioning a statute targeting the sex trafficking of children, the narrative only
vaguely refers to "other statutes that criminalize other trafficking activities" and focuses the
discussion on anti-sex-trafficking measures. Id. at 108. In similar vein, the narrative for Ger-
many notes that, while specific sex trafficking legislation exists, forced labor trafficking is
pursued under "crimes against personal freedoms"; the narrative offers no analysis of the
effectiveness of efforts to penalize trafficking for non-sexual purposes. Id. at 143. Similarly,
the Czech Republic has passed specific legislation to deal with sex trafficking, but relies on
"human smuggling provisions" to address the problem of trafficking for forced labor. Id. at
133.
212. Compare 2005 TIP REPORT, supra note 1, at 111 (describing Germany as a transit

and destination country for sex trafficking), with ILO Global Report, supra note 1, at 48,
H 228-29 (describing trafficking for domestic work, seasonal agriculture work, construction
work, catering, the fun-fair trade, and meat-processing). Compare 2005 TIP REPORT, supra
note 1, at 93 (describing Czech Republic as a source, transit, and destination country for sex
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shows signs of improvement, placing four Middle Eastern countries in
Tier 3 based on their failure to address labor trafficking."3 But to shield
itself against allegations of bias, the TIP Report must equally scrutinize
such practices with respect to all countries-moving beyond the obvious
prime offenders and examining those with primarily sex trafficking prob-
lems. 4

Critics have also argued that the TIP Reports employ selective criti-
cism of country practices, "going light" on U.S. allies and reserving their
criticism for countries with which the United States has either a strained
relationship or no strategic interests. The TIP Office's standard rationale
for this outcome is that it is, of course, more likely to achieve success in
its efforts to work with friendly governments on their anti-trafficking
policies than with hostile ones. 5 While there is a certain logic to this
reasoning, the TIP Report country narratives lack sufficient information
to justify the promotion of certain countries and the censure of others.
For instance, the 2004 TIP Report promoted Indonesia-a key ally in the
U.S. "war on terrorism"-from Tier 3 to Tier 2, despite little discernable
improvement on the ground2

1
6 and a persistent (and continuing, accord-ing to the 2005 TIP Report) failure to pass a comprehensive anti-

trafficking), with DEP'T OF STATE, BUREAU OF DEMOCRACY, HUMAN RIGHTS, AND LABOR,

COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES (2005) [hereinafter 2005 DOS COUNTRY

REPORTS ON HUMAN RIGHTS PRACTICES] (Czech Republic) (noting that "there were some
cases of forced labor").

213. In a move that drew concern from commentators over its possible impact on rela-
tions between the United States and the Middle East, the 2005 TIP Report placed United Arab
Emirates, Qatar, Kuwait, and Saudi Arabia in Tier 3. See 2005 TIP REPORT, supra note 1, at
137, 181, 187, 218. See also Jim Krane, Arab Nations Warned on Human Trafficking, ASSOCI-
ATED PRESS, June 5, 2005; Anne Gearan, 14 Nations Fail to Stop Human Trafficking,
ASSOCIATED PRESS, June 4, 2005; Glenn Kessler, Saudis Rebuked on Forced Labor, WASHING-
TON POST, June 4, 2005, at A10; Joel Brinkley, U.S. Faults 4 Allies Over Forced Labor, N.Y.
TIMES, June 4, 2005, at A5; David Stout, U.S. Cites 4 Mideast Allies in Report on Trafficking
in People, N.Y. TIMES, June 3, 2005.

214. For example, though the 2005 TIP REPORt mentions that France, Poland, and Por-
tugal have problems with labor trafficking, none of these narratives discuss measures taken to
prevent labor trafficking. See 2005 TIP REPORT, supra note 1, at 106-07, 121-23. Moreover,
the 2005 TIP REPORT promotes Nepal to Tier 1, despite the fact that a law addressing the
rights of labor migrants is only in draft form. See 2005 TIP REPORT, supra note 1, at 163.

215. This view was expressed to the author in an interview conducted with former and
current TIP Office staff members during the week of February 7, 2004 [hereinafter TIP Office
Interview].

216. The Indonesian government reportedly "made strides to combat trafficking," includ-
ing increased public awareness campaigns, increased law enforcement efforts, data collection,
and shelters for victims abroad. But though law enforcement efforts increased, corruption was
a "serious impediment," convictions carried light sentences, and translation of the national
action plan to local enforcement "remains a problem" and "varies widely." See 2004 TIP RE-
PORT, supra note 192, at 94.
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trafficking law.2"7 Conversely, the demotion of Venezuela from Tier 2 to
Tier 3 in the 2004 TIP Report and its continued Tier 3 placement in 2005
is similarly suspect given the reported absence of concrete data regarding
the extent of the purported trafficking problem in Venezuela." 8 Indeed, a
number of Washington-based think tanks with expertise in the region
have been quick to attribute the Tier 3 ranking to the strained U.S.-
Venezuela relations in the aftermath of a U.S.-backed failed coup at-
tempt against President Hugo Chavez." 9

These allegations of bias notwithstanding, the TIP Reports have im-
proved over time. The fact that the 2005 TIP Report placed four Middle
Eastern countries-with whom good relations are critical to U.S. inter-
ests in the region-on Tier 3 due to their failure to address labor
trafficking is a welcome show of principle over political expedience. To
strengthen their credibility, however, the TIP Reports should include
neutral assessments of all countries-both friend and foe-supported by
verifiable data.

2. Sanctions

As Professor Cleveland concluded in her study of U.S. unilateralism,
differential treatment in the imposition of sanctions has done the most to
undermine the normative legitimacy of U.S. unilateral actions.220 The
credibility of trafficking sanctions thus turns on whether the decision to
issue sanctions is based on clearly defined and consistently applied

217. Compare 2004 TIP REPORT, supra note 192, at 94 (noting that "a draft bill is cur-

rently pending"), with 2005 TIP REPORT, supra note 1, at 126 (noting that "a draft bill is
currently pending before Parliament").

218. While the 2004 U.S. State Department Human Rights Country Report for Vene-

zuela noted "no figures on trafficking were available from either government or NGO sources,

making it difficult to gauge the extent of the [trafficking] problem," the 2004 TIP Report of-
fered only that "[d]ue to Venezuela's current political situation, the government is not devoting

serious attention or resources to trafficking in persons, which is a growing regional problem."
Compare 2004 DOS COUNTRY REPORT ON HUMAN RIGHTS PRACTICES (Venezuela), supra

note 205, with 2004 TIP REPORT, supra note 192, at 248. The 2004 TIP Report gives no evi-
dence that Venezuela made less effort in 2004 than it did in 2003, when, according to the 2003
TIP Report, then-Tier-2-ranked Venezuela was deemed to have made "significant efforts to

[combat trafficking], despite limited resources." 2003 TIP REPORT, supra note 205, at 161.
219. See, e.g., Sarah Wagner, Venezuela Accuses US of Politicizing Human Rights Work,

VENEZUELANALYSIS.COM, June 3, 2005, available at http://www.venezuelanalysis.coml
news.php?newsno=1644 (last visited Mar. 14, 2006); Jonah Gindin, Venezuela Holds Hearing
on Human Trafficking, Calls on US to Lift Sanctions, VENEZUELANALYSIS.COM, May 27, 2005,

http://www.venezuelanalysis.cornnews.php?newsno=1635 (last visited Mar. 14, 2006); Coun-
cil on Hemispheric Affairs, Washington's Human Trafficking Charges Drag Down U.S.-
Venezuela Relations, VENEZUELANALYSIS.COM, Oct. 8, 2004, http://www. venezuelanalysis.
comarticles.php?artno=1290 (last visited Mar. 14, 2006) (quoting allegations of political bias
from the directors of the Council of Hemispheric Affairs and the Center for Economic and
Policy Research, and Global Rights).

220. See Cleveland, supra note 7, at 75.
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principles, rather than political calculation. Of the 15 countries ranked
Tier 3 in the 2003 TIP Report,221 the United States ultimately sanctioned
only Burma, Cuba, and North Korea.222 Of the ten countries ranked Tier
3 in 2004, these three countries were again subject to sanctions, along
with Equatorial Guinea, Sudan, and Venezuela.223 In 2005, the United
States ultimately sanctioned five of the fifteen Tier 3 countries-Cuba,
Burma, North Korea, Venezuela, and Cambodia.22 4 That the countries
sanctioned include those already under sanctions from the United States
or those with which the United States has little economically and strate-

221. See 2003 TIP REPORT, supra note 205, at 21.
222. Presidential Determination with Respect to Foreign Governments' Efforts Regard-

ing Trafficking in Persons, No. 2003-35, Sept. 9, 2003, available at http://www.state.gov/
g/tip/rls/rpt/25017.htm [hereinafter 2003 Presidential Determination] (last visited Mar. 14,
2006). The President waived sanctions otherwise applicable to Sudan and Liberia on grounds
that certain multilateral assistance for these two countries would promote the purposes of the
act or was otherwise in the national interest of the United States. Id. The countries that were
sanctioned-Burma, North Korea, and Cuba-were already subject to bans on direct assis-
tance prior to the 2003 trafficking sanctions. Id. The sanctions had no impact on the United
States' provision of food aid to North Korea through the United Nations World Food Program,
as such assistance was deemed purely humanitarian in nature. Id.

223. See 2004 TIP REPORT, supra note 192, at 39; Presidential Determination with Re-
spect to Foreign Governments' Efforts Regarding Trafficking in Persons, No. 2004-46, Sep.
10, 2004, available at http://www.state.gov/g/tip/rls/prsrl/36127.htm [hereinafter 2004 Presi-
dential Determination] (last visited Mar. 14, 2006). As with the 2003 sanctions, the 2004
trafficking sanctions continued the status quo with respect to Burma, Cuba, and North Korea,
which were already banned from receiving U.S. direct foreign assistance. Sanctions were
partially waived to provide limited assistance to Equatorial Guinea, Sudan, and Venezuela in
order to strengthen the rule of law and democratic process in these countries. Id. The 2004
Presidential Determination predicted that sanctions would "not significantly impact U.S. assis-
tance programs to Equatorial Guinea as these programs are minimal." Id. With respect to
Sudan, because comprehensive sanctions were already in place under other U.S. programs, the
2004 trafficking sanctions "would likely not affect any current programs." Id. Sanctions
against Sudan would, however, prevent Sudanese Government officials from participating in
U.S.-government-funded educational and cultural programs in the future, while sanctions
against Venezuela would preclude provision of assistance in the form of Foreign Military
Sales. Id.

224. Presidential Determination with Respect to Foreign Governments' Efforts Regard-
ing Trafficking in Persons, No. 2005-37, Sept. 21, 2005, available at http://www.state.gov/
g/tip/rls/prsrl/2005/53777.htm [hereinafter 2005 Presidential Determination] (last visited Mar.
14, 2006). Sanctions were waived in the U.S. national interest with respect to Ecuador, Ku-
wait, and Saudi Arabia. Id. As with the previous two rounds of trafficking sanctions, the 2005
sanctions maintained the status quo with respect to Burma, Cuba, and North Korea, which
were already banned from U.S. direct foreign assistance. Id. Sanctions were partially waived
with respect to Cambodia and Venezuela. Id. With respect to Cambodia, the 2005 sanctions
precluded $500,000 in Foreign Military Financing assistance, but the partial waiver would
continue to allow for $600,000 in anti-trafficking in persons assistance, $4.719 million to
vulnerable populations, including women and children, and $585,000 in aid to promote good
governance and bolster democratic institutions. Id. The sanctions against Venezuela precluded
provision of assistance in the form of Foreign Military Sales. Id.
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gically at stake invites the familiar criticism of U.S. sanctions policy for

"picking and choosing among human rights violators. 225

Unfortunately, the standard used to measure compliance-i.e.,
whether governments are making "significant efforts to comply" with

U.S. minimum standards-renders the trafficking sanctions regime vul-

nerable to selective enforcement. Determining whether a government's
effort to comply is sufficiently "significant" is at base an entirely subjec-

tive standard, especially given the absence of any concrete baselines for

the different tiers--e.g., a requirement that Tier 1 countries have a com-

prehensive anti-trafficking law.
Once on the Tier 3 list, a country has 90 days to take "significant

steps" to work with the U.S. government to try to comply with U.S.

minimum standards and thereby avoid sanctions. But a review of the ra-

tionales behind the decisions not to impose sanctions on certain Tier 3

countries demonstrates just how nebulous-and easily manipulated-

this standard for compliance is. The "statements of explanation" behind

these decisions tend to reference the introduction of anti-trafficking pro-

grams but they do not assess their substance or potential impact.2 6 Acts

of subsequent compliance mostly include commitments to future action

or prosecution-related measures such as raids and arrests of traffickers,
227

but they feature few meaningful initiatives vis-a-vis victim protection.
The decision to promote Sudan from Tier 3 to Tier 2 in the 2005

sanctions determinations is a case in point. The U.S. government justi-

fied the promotion based on a plan to end sexual violence against women

that Sudan's rulers presented to Secretary of State Condoleezza Rice in

July 2005. It was later revealed, however, that the plan had actually

originated with Deputy Secretary Robert Zoellick, who had presented

the plan to the Khartoum regime two weeks prior to Secretary Rice's

225. See supra sources cited in note 95.

226. For example, the description of the "protection" measures undertaken by the Do-

minican Republic in 2003 notes only that special prosecutors are "being installed... to better

protect and address child trafficking," 2003 Presidential Determination, supra note 222, but it

is far from clear how this would result in "better protect[ion]." Tellingly, the 2005 TIP Report,

which ranks the Dominican Republic as Tier 2-Watch List, includes no discussion of how

these "special prosecutors" contributed to counter-trafficking efforts on the ground. Instead,

the 2005 TIP REPORT states that "[tihe Dominican Government's efforts to protect victims of

trafficking remained inadequate over the last year" and that "[p]otential trafficking cases are

rarely fully prosecuted or brought to conclusion." 2005 TIP REPORT, supra note 1, at 96.

227. See Press Release, The White House, Statement by the Press Secretary: Presidential

Determination Regarding the Trafficking Victims Protection Act for 2003 (Sept. 10, 2003);

Press Release, The White House, Statement by the Press Secretary Regarding Trafficking in

Persons (Sept. 10, 2004); Press Release, The White House, Statement by the Press Secretary:

Presidential Determination Regarding the Trafficking Victims Protection Act for 2005 (Sept.

21, 2005).
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visit.22 That such token commitments and action suffice to shield a Tier
3 country from sanctions renders it entirely predictable that the only
countries ultimately sanctioned would be those out of favor with the U.S.
government.

Admittedly, there is a certain logic to the view that governments
with strained relations with the United States would be less likely to
achieve compliance in the 90-day grace period because of the fewer op-
portunities to "work with" the U.S. government to develop their anti-
trafficking policies. But even notwithstanding this rationale, the TVPA
sanctions regime is vulnerable to the critique of selective enforcement.
The controversy surrounding the decision to issue sanctions against
Venezuela and Cuba illustrates an apparent or actual ulterior political
motive. Regarding the trafficking situation in Venezuela, Human Rights
Watch and several Washington D.C.-based foreign policy think tanks
have denied that trafficking is any more of a problem in Venezuela than
any other region.2 29 Rather, multiple foreign policy think tanks, including
critics of the Venezuelan government, have criticized the Venezuela sanc-
tions as blatantly political, designed to cabin the influence and power of
President Chavez. 3° That Venezuela was demoted to Tier 3 two months
before a recall referendum on Chavez's presidency and sanctioned
shortly after President Chavez won by a "landslide" suggests, according
to critics, that Venezuela's Tier 3 placement was just another instance of
the United States using its economic leverage to defeat Marxist re-
gimes. 3'

Along similar lines, commentators criticized the U.S. government's
denunciation of Cuba for Castro's alleged encouragement of sex tourism
as reflective of the U.S. government's 'willing[ness] to cut huge corners
in its Cuba policy. 32 Shortly after Cuba was placed on Tier 3 in 2004,

228. See 2005 Presidential Determination, supra note 224; Glenn Kessler, White House
Presses Effort to Ease Darfur Violence, WASH. POST, Nov. 4, 2005 (Bus. Sec.); Editorial,
Winking at Genocide, BOSTON GLOBE, Nov. 8, 2005, at A10.
229. Bart Jones, U.S.-Venezuela Rift; Sanctions Stress Relations Further; Bush Accuses

Nation of Failing to Combat Human Trafficking, but Chavez Officials Say Move is Political,
NEWSDAY (New York), Sept. 26, 2004, at A20; Editorial, The New Cold War CHI. TRIB., Sept.
25, 2004, at C24 [hereinafter CHICAGO TRIBUNE editorial]; Michael Shifter, Editorial, U.S.
versus Venezuela, THE SEATTLE POST-INTELLIGENCER, Sept. 21, 2004, at B7; Michael Shifter,
Editorial, Picking a Fight with Venezuela, N.Y TIMES, Sept. 20, 2004, at A25.

230. See Jones, supra note 229 (quoting the directors of Inter-American Dialogue).
231. Critics compare this to the U.S. government's treatment of El Salvador. Leading up

to El Salvador's 2004 presidential elections, when Marxist former-insurgent FMLN was
poised to win, the United States threatened to prohibit Salvadorans in the United States from
sending home remittances, which accounted for 17.1% of the El Salvador's gross domestic
product. See Gindin, supra note 219.

232. Maura Reynolds, Bush Took Quote Out of Context, Researcher Says, L.A. TIMES,
July 20, 2004, at A 15 (quoting a Cuba expert from the Council on Foreign Relations).
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President George W. Bush quoted Fidel Castro as having claimed that
"Cuba has the cleanest and most educated prostitutes in the world." It

was later uncovered, however, that not only had the State Department

pulled the quote from a paper written by a college student and posted on

the internet, but, according to the student, the president actually miscon-

strued his meaning.233 In the view of a Cuba expert at the Council on

Foreign Relations, President Bush's remark on sex tourism in Cuba was

a political maneuver to make up lost ground on Cuba policy and to re-

gain Cuban-American votes in the 2004 U.S. presidential elections.

Rife with references to the lack of reliable data on the extent of traffick-

ing in the country and of government efforts to combat the practice, the

TIP Report assessments of Cuba are indeed too vague to provide credible
support for sanctions.

The credibility and legitimacy of trafficking sanctions turns on the

U.S. government's ability to identify and apply clear and consistent cri-

teria to justify its condemnations. Even apart from undermining U.S.

global anti-trafficking efforts, bad trafficking sanctions policy can have

serious implications for broader U.S. foreign policy and, most critically,

the population of the target country. As policy analysts noted with re-

spect to the Venezuelan sanctions, politically-motivated application of

U.S. sanctions policy can not only fail to provoke the desired change, but

it can affirmatively backfire by further radicalizing recalcitrant regimes

and, moreover, fostering regional discontent with the United States."

Moreover, the devastating effect of sanctions on a target population can

make a politically-motivated sanctions determination all the more unac-

ceptable. While the trafficking sanctions determinations appear to

consider their potential effects on vulnerable populations in the target

countries, 36 it is unclear whether and to what extent such considerations

factor into the decision to withdraw U.S. support for multilateral devel-

opment projects. In the case of Venezuela, for example, a country with

extremely limited resources, the 2004 sanctions not only foreclosed U.S.

direct foreign assistance but also placed at risk up to $1 billion in loans

from international financial institutions, including financing for a $750

233. According to the college student who authored the paper, rather than boasting about

sex tourism on the island, "Castro was merely trying to emphasize some of the successes of

the revolution by saying 'even our prostitutes are educated.'" Id.

234. Id.

235. See Shifter, supra note 229 (predicting that the Venezuelan sanctions would "proba-

bly prompt other Latin American governments to vote in favor of the [multilateral

development] loans to Venezuela-if for no other reason than to get back at the United

States").
236. See, e.g., supra notes 222 (discussing the need to continue providing food aid to

North Korea), 224 (noting the need to continue assistance to vulnerable populations in Cam-

bodia).
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million hydroelectric plant and projects aimed at clean drinking water,
Amazon rain forest protection, judicial reform, and better education.237

D. Barriers to Broader Participation by Transnational Actors

The fourth criterion for assessing the TVPA sanctions regime asks
whether and to what extent the regime fosters the transnational interac-
tive process Koh believes so critical to international norm development.
Is the TVPA sanctions regime destined to produce only the one-sided,
sanctioning-state-to-target-state interaction Danchin envisions? To what
extent does--or can-the TVPA sanctions regime facilitate a broader
interaction of transnational actors?

Broad participation by a diverse range of actors is vital to the project
of articulating, interpreting, and eventually internalizing international
anti-trafficking norms. While the rapid proliferation of anti-trafficking
laws and initiatives at the international, regional, and domestic levels in
recent years suggests increased commitment to combat trafficking, it
also masks substantial gaps in our understanding of this multifaceted
global problem. As the International Organization for Migration (IOM)
recently concluded in its survey of data and research on trafficking, there
is a desperate need for trafficking research that moves beyond describing
the problem and engages in critical analysis of how best to deal with it.238

We have yet to understand, for instance, the long-term impact of traffick-
ing on its victims and the extent to which they are able to integrate or
reintegrate into their communities and fully recover from their ordeal.239

The absence of independent and comprehensive analyses of the real im-
pact and effectiveness of different types of interventions makes it
extraordinarily difficult to meaningfully assess government efforts to
combat trafficking, much less compile a list of "best practices. 24°

Achieving the depth of understanding necessary to attain meaningful
norm development requires input from a diversity of perspectives (e.g.,
criminal justice, migration, human rights, and public health). Trafficking
is too complex a problem-and the potential spillover effect between
legal regimes too great-to be analyzed through a single lens or political
agenda. The Vienna process highlighted the need for continuing interac-
tion between the criminal justice and human rights communities. The
growing tension between abolitionist anti-trafficking organizations and
public health providers is but one example of the need for different

237. See sources cited supra note 229. It appears that the withdrawal of U.S. support did
not ultimately block these projects. Interview with Michael Shifter, Vice President for Policy,
Inter-American Dialogue (Feb. 13, 2006).

238. IOM REPORT, supra note 145, at 14.
239. Id. at 9.
240. Id.
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communities to find avenues for interaction and cooperation to
strengthen their respective agendas.2 '

In addition to fostering synergies between different policy agendas,
the interactive process should involve a wide range of actors at the inter-
governmental, governmental, and nongovernmental levels and the
private sector. Often serving as the first point of contact with trafficked
persons, nongovernmental organizations have valuable access to victim
perspectives and a practical understanding of victim needs. Governmen-
tal actors are best positioned to compile and assess data regarding the
incidence of and response to trafficking. Intergovernmental organizations
can provide a comparative perspective and, moreover, strategic insight
into how best to coordinate a multilateral response. Meanwhile, the pri-
vate sector can provide much needed practical insight, for instance, into
programs to address the root causes of trafficking, including micro-
lending projects and employment opportunities in the formal sectors.

There is no question that the TVPA sanctions regime has provoked
much-needed engagement of governments worldwide in global efforts to
combat trafficking. The sanctions regime likely has provoked a number
of governments-which otherwise might not have acted on what they
perceive as a "women's issue," thus less worthy of attention-to develop
anti-trafficking legislation and initiatives. 2 As Ambassador John Miller,
director of the TIP Office has explained, "[i]n the end, it is not the impo-
sition of sanctions that we seek but the recognition by governments that
they must address the problem of trafficking in persons seriously."243 The
90-day "grace period" after the release of the TIP Report presents a "pe-
riod of heightened attention" during which the TIP Office can utilize the
threat of sanctions "to galvanize real action that will translate into lives
saved and victims rescued.' 2"

It appears, and accounts from TIP Office staff confirm, that most of
the Tier 3 countries do, in fact, work very hard to implement the national
plans of action developed by the TIP Office. 245 But while the TVPA sanc-
tions regime indeed has provoked a significant amount of activity, the
critical question is whether that activity is meaningful for international
efforts to develop, articulate, and internalize international anti-trafficking
norms. In the course of these exchanges between the TIP Office and

241. Id. at 14.
242. TIP Office Interview, supra note 215.
243. Trafficking in Persons Report: Hearing Before the H. Int'l Relations Comm. Sub-

comm. on Terrorism, Nonproliferation, and Human Rights, 108th Cong. (2003) (testimony of

John R. Miller, Dir. of the Office to Monitor and Combat Trafficking in Persons, U.S. Dep't of

State).
244. Id.
245. See 2003 Presidential Determination, supra note 222.
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target governments, does the United States assume it has a monopoly on
knowledge in the trafficking field, or does it permit, even invite, an equal
exchange of ideas? Without access to the dialogue between the TIP Of-
fice and target governments, it is difficult to assess to what extent, if any,
the exchange of information extends beyond the "one-sided" exchange
Danchin criticizes.2 46 It seems clear, however, that given the inherently
uneven playing field the threat of sanctions creates, fostering a two-way
exchange of ideas would require active encouragement by the U.S. gov-
ernment.

Anecdotal evidence suggests that the specter of TIP sanctions causes
some governments (of developing countries, in particular) to develop
their anti-trafficking programs based entirely on what they perceive to be
the expectations of the TIP Office.247 Focused on fulfilling these exter-
nally-imposed standards, these governments fail to conduct their own,
context-specific assessment of the needs on the ground, and overlook or
ignore the recommendations of local NGOs. The pressure to conform to
U.S. expectations thus has tremendous potential to chill government par-
ticipation in anti-trafficking norm development within their own
countries, not to mention at the global level.

The TVPA sanctions regime has also had a chilling effect on NGO
participation in the TIP reporting process itself. While the TIP Office
actively encourages NGOs to contribute data to the TIP Report, there
have been reports of retaliation against cooperating NGOs by their host
governments in response to poor rankings in the TIP Report.248 Con-
versely, some NGOs in effect have "opted out" of the TIP reporting
process in reaction to what they believe to be insufficient condemnation
of government inaction.2A The TIP Office cannot afford to alienate its
partners on the ground if it is to provide meaningful assistance to traf-
ficked persons. These partners include U.S. embassy officials, who not
only manage the complex and often fragile relationships between the
United States and the host governments,50 but potentially have access to
the local NGO community.

246. See Danchin, supra note 62, at 123.
247. See NGO/IGO Interviews, supra note 187. The circumstances surrounding the

promotion of Sudan to Tier 2 during the 2005 sanctions round, discussed above, is a prime
example of this dynamic. See supra note 228.

248. See supra discussion accompanying notes 187-189.
249. Id.
250. Based on information derived from interviews conducted by the author with offi-

cials of the U.S. Department of Justice and U.S. Department of State in February and March
of 2004. These officials noted that the TIP reporting mechanism had provoked a backlash from
U.S. embassy officials, who complained that the TIP Reports were straining their diplomatic
relationships with their host countries. Being far removed from the situation on the ground in
these countries, the Washington D.C.-based TIP Office was perhaps not fully appreciative of
the fragile relationships between the embassies and the host governments.
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While some of these consequences are perhaps beyond the control of
the U.S. government, it is entirely predictable that certain U.S. govern-
ment actions would chill NGO participation in the interactive process.
The requirement that NGOs take an "anti-prostitution pledge" or else be
disqualified from U.S. financial assistance2i will continue to alienate

service providers whose contribution to anti-trafficking norm develop-
ment is vital. These include a number of NGOs with some of the most
extensive experience working with trafficked persons.2 2 Not only do
NGOs have valuable access to victim populations, but they have rare
firsthand exposure and insight into the long-term impact of trafficking on
survivors that is crucial253 to informed anti-trafficking norm develop-
ment.254 In a similar vein, the recent decision to apply the "anti-
prostitution pledge" to NGOs that provide HIV/AIDS services
abroad2 55-including U.S.-based NGOs256-will severely limit much-

needed participation from the (historically underrepresented) public. . .257

health community in anti-trafficking norm development.

251. USAID ACQUISITION AND ASSISTANCE POLICY DIRECTIVE, IMPLEMENTATION OF

THE UNITED STATES LEADERSHIP AGAINST HIV/AIDS, TUBERCULOSIS AND MALARIA ACT OF

2003-ELIGIBILITY LIMITATION ON THE USE OF FUNDS AND OPPOSITION TO PROSTITUTION

AND SEX TRAFFICKING, AAPD 05-04 (June 9, 2005) [hereinafter USAID AAPD 05-04].

252. Such restrictions would preclude funding for such organizations as the Bangkok-

based Global Alliance Against Trafficking in Women (GAATW), which has been at the fore-

front of service provision and anti-trafficking advocacy since the mid-1990's. In addition to

working on trafficking issues, GAATW works in solidarity with sex workers' struggle for

social, political, and legal rights. See Global Alliance Against Trafficking in Women,

http://www.gaatw.net/ (last visited Mar. 14, 2006). These restrictions would also deny funding

to organizations like Salamon Apitavy and the Ildikok Memorial Civil Rights Institute, whose

contributions to efforts to combat trafficking were lauded by the UN Special Rapporteur on

Violence Against Women, Radhika Coomaraswamy. See Special Rapporteur 2000 Report,

supra note 10, at 103.
253. IOM REPORT, supra note 145.
254. It is important to note that organizations that refuse to sign the pledge do not neces-

sarily support prostitution but rather believe a non-judgmental approach ensures greater access

to an already stigmatized population. See Memorandum from Burt Neubome & Rebekah

Diller on the Constitutionality of Anti-Prostitution Pledge in the AIDS Act 2 (June 13, 2005)

[hereinafter Neubome & Diller]; Memorandum of Law of AIDS Action and Twenty-One

Other Organizations' as Amici Curiae in Support of Plaintiffs' Motion for a Preliminary In-

junction, in OSI litigation, supra note 161.

255. USAID AAPD 05-04, supra note 251. This could affect organizations like the

Sonagachi project, a highly successful program named after the red light district of Calcutta,

India, designed to prevent the spread of HIV by organizing sex workers and conducting peer-

based outreach. See Neubome & Diller, supra note 254, at 3. See also Holly Burkhalter, The

Politics of AIDS: Engaging Conservative Activists, FOREIGN AFF., Jan./Feb. 2004, at 3.

256. The constitutionality of applying the USAID anti-prostitution loyalty oath to U.S.-

based NGOs is highly suspect. See Neuborne & Diller, supra note 254, at 7 (concluding that

the First Amendment bars Congress from requiring organizations to adopt an anti-prostitution

policy stance); OSI litigation, supra note 161; DKT litigation, supra note 161.

257. The declarations submitted by multiple public health advocates in support of DKT

International in its lawsuit against USAID, see supra note 161, underscore the detrimental
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Exclusion of certain actors from the interactive process can also have
the domino effect of provoking otherwise unaffected actors to "opt out"
of engagement with U.S. anti-trafficking initiatives. Regrettably, the in-
tensely divisive politics of the trafficking field foster line-drawing in the
sand, forcing organizations to pick sides in the interminable and ulti-
mately counterproductive prostitution reform debates. That the U.S.
government has taken such a strong position on these issues and, more
critically, has sought to export its perspective abroad, privileges certain
actors' views over others. In a field as new and complex as trafficking,
and in such need for input from all sectors of civil society, this dynamic
severely undermines the transnational interactive process.

IV. A MODEST PROPOSAL FOR IMPROVING THE U.S.

ANTI-TRAFFICKING SANCTIONS REGIME

Inasmuch as the discussion in Part III illustrates the flaws of the
TVPA sanctions regime, it also provides useful guidance as to how the
regime might be strengthened to promote the articulation, promulgation,
and internalization of international anti-trafficking norms. Because the
TVPA sanctions regime is, by all accounts, here to stay, there is little
value in lamenting the regime's existence and much to be said for seek-
ing reform. While chances are admittedly slim that the sanctions regime
could be rid of all flaws, there are at least a few modest steps the United
States could take to significantly improve the sanctions regime's contri-
bution to global efforts to combat trafficking.

It is imperative that the United States implement the TVPA sanctions
regime in a manner that is consistent with the Palermo Protocol norms,
particularly given the United States' recent ratification of this instrument.
At a minimum, this requires acknowledging, when working with foreign
governments, the deference the Palermo Protocol affords to individual
states with respect to the legal treatment of prostitution. U.S. attempts to
infuse the Protocol trafficking definition with additional, U.S.-defined
elements are inappropriate as a matter of international law. Such maver-
ick behavior fosters the impression that the norms the U.S. seeks to
apply abroad reflect the changing priorities of U.S. domestic politics
rather than a genuine respect for universally applicable norms. Accurate
and consistent interpretation of international norms is critical to state

effects of this policy on HIV/AIDS prevention programs worldwide. For instance, Dr. Carol
Jenkins, a public health consultant, notes that "[t]he chill effect has been extensive," including
warnings by USAID officers to public health workers to alter, cut, or hide their sex worker
interventions and "the de-funding or the threat of de-funding sex worker projects." See Decla-
ration of Dr. Carol Jenkins, in DKT litigation, supra note 161, 13.
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compliance with their terms. Moreover, adopting the Protocol's agnostic
position on this controversial issue helps avoid alienating countries with
strongly-held positions on the issue and instead promotes the ethic of
international cooperation the Protocol drafters sought to foster. As dis-
cussed above, such cooperation in turn encourages broader participation
by transnational actors in ongoing international anti-trafficking norm
articulation, promulgation, and internalization-a process by which the
international community might bridge the knowledge gaps in our under-
standing of this complex crime and human rights violation.

Additional modifications should be made to improve the operation
of the sanctions regime. Clearer articulation and more consistent applica-
tion of the U.S. minimum standards would significantly increase the TIP
Reports' effectiveness as a tool of persuasion. The TIP Reports are an
important vehicle for providing governments and the broader public
practical insight into which measures do or do not meet U.S. minimum
standards. As such, it is imperative that the country narratives provide
more detailed descriptions and qualitative information regarding a coun-
try's anti-trafficking practices so as to allow for meaningful evaluation of
their effectiveness. Although the factors to be weighed in assessing coun-
try performance are perhaps too many and too fluid to permit firm
guidelines for each tier, the Tier 1 category, as the highest level of per-
formance, should reflect a set of clearly-defined threshold standards. At
a minimum, Tier 1 countries should distinguish between smuggling and
trafficking, and refrain from penalizing trafficked persons through arrest,
incarceration, or summary deportation. The highest-ranked countries at
least should exhibit conceptual clarity as to what trafficking is-i.e., a
crime and human rights violation whose victims should be protected, not
penalized. Conversely, for those countries falling on the other end of the
spectrum, deemed sanctionable by the U.S. government, TIP Reports
should describe the bases for condemnation clearly and in detail so as to
avoid allegations of bias.

V. CONCLUSION

The measures discussed above are but a few suggestions for improv-
ing the TVPA sanctions regime's capacity to contribute positively to
global anti-trafficking efforts. The regime has already had tremendous
influence on domestic anti-trafficking efforts worldwide, but at the risk
of undermining the new international cooperation framework established
under the Palermo Protocol. A controversial and powerful weapon in the
arsenal of international tools to combat trafficking, there is little margin
for error.
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Given the transnational nature of the problem of human trafficking,
any strategy at the global level to combat this crime and human rights
violation must operate in a manner that encourages multilateral partici-
pation in the articulation and acceptance of international anti-trafficking
norms. The tensions present in the Vienna process continue to render
global anti-trafficking policymaking highly contested terrain. The inter-
national cooperative ethic that fueled consensus in Vienna must be
preserved if the international community is to avoid backsliding into
counterproductive debate and inaction.

We are still at the bottom of the learning curve with respect to what
we know and understand about this complex, transnational problem. The
clandestine nature of the activity defies standard methods of data collec-
tion and analysis, and with most states only just beginning to recognize
trafficking as an issue of national concern, regional variations in practice
and appropriate responses thereto have yet to be fully appreciated. The
increased attention and resources now being given to this issue carry the
prospect of closing the knowledge gap. But doing so requires multilat-
eral cooperation and participation in efforts to articulate, promulgate,
recognize, and internalize international anti-trafficking norms. With 2.5
million people already affected, and the numbers on the rise, there is too
much at stake to lose the progress the international community achieved
in creating the framework for a coordinated global response to this prob-
lem.
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