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to better solutions that address both their own and consumers' needs
more effectively. Nonetheless, companies electing to use GPLv3'ed
FOSS may still face litigation, whether they comply with GPLv3 or not.
The next section addresses the possible outcomes of that litigation.

5. Legal Implications of GPLv3's Anti-DRM Section

GPLv3's DRM provisions will likely have the effect of helping re-
solve some outstanding questions surrounding the GPL and DMCA. The
DMCA is a relatively recent enactment, and though it has been litigated
to some extent, many outstanding legal issues remain.8° For instance, US
courts have adjudicated on when persons or entities violate the DMCA's
prohibition against manufacturing or distributing devices that allow oth-
ers to circumvent technological measures that control access to and
copying of programs." They have also determined when circumventing
technological measures that control access to programs in itself violates
the DMCA.82

Courts have not, however, explicitly addressed whether a copyright
owner can be effectively forced to waive the DMCA's protections, or if
such an imposed waiver is even valid. 3 This scenario is precisely what is
at issue with GPLv3's new anti-DRM provision. Arguably one of DMCA
Section 120 l's six exceptions covers some of what GPLv3 imposes upon
copyright holders of GPLv3'ed software anyways, i.e., the exception for
reverse engineering.84 Even this exception, however, is a stretch. It allows
users who have obtained a valid copy of a computer program to circum-
vent technological restrictions if they need to do so in order to achieve
interoperability with other programs.85 The exception says nothing, how-
ever, of forcing copyright holders to provide the encryption keys, or
"Installation Information," to users. Furthermore, GPLv3 issues a blan-
ket waiver of DMCA protections; it does not limit its scope to situations
in which the user is attempting to circumvent the DRM in order to
achieve interoperability. Inevitably the issue would need to be litigated.

80. See generally Amy P. Bunk, Annotation, Validity, Construction, and Application of
Digital Millennium Copyright Act, 179 A.L.R. FED. 319 (2002).

81. See Universal City Studios, Inc. v. Reimerdes, 82 F. Supp. 2d 211 (S.D.N.Y. 2000).
82. See 321 Studios v. Metro Goldwyn Mayer Studios, Inc., 307 F Supp. 2d 1085

(N.D. Cal. 2004).
83. See Bunk, supra note 80.
84. See id. § 12.7.
85. Id.



Making or Breaking the FOSS Movement

Related to this, the GPL has rarely been directly litigated,86 at least in
the United States,8 and thus its legal nature remains uncertain in many
respects. Some, for instance, have questioned whether the GPL is even
enforceable;8 8 whether it is a binding contract or simply an effective
means for a copyright owner to estopp herself from asserting her copy-
right; 9 whether it violates the US Constitution, federal copyright law, the
DMCA, export control laws, and antitrust laws;90 whether it fails under
the Uniform Commercial Code; and what the scope of derivative works
under the GPL is.9' These represent a sampling of some of the main legal
issues commentators have debated regarding the GPL. But because the
GPL has never been directly litigated in the US, 9' these debates have re-
mained largely theoretical in nature.

The answers to these questions are important. For instance, if the
GPL is simply a noncontractual release of rights rather than a contract,
some Supreme Court and other precedents firmly reject the enforceabil-
ity of such non-contractual releases in certain contexts. 9' Furthermore,
whether the GPL is a contract or not also affects the remedies a litigant
might have. If it is a contract, the litigant could resort to state law,

86. The Software Freedom Law Center has recently pursued copyright infringement
litigation in U.S. courts based on violations of the GPL, but in each case the parties settled
these suits before any court could adjudicate on the GPL's provisions. See Software Freedom
Law Center, BusyBox Developers Agree to End GPL Lawsuit Against Verizon, Mar. 17, 2008,
http://www.softwarefreedom.org/news/20O8/mar/ I 7lbusybox-verizonl. Other related stories
are within the SFLC site surrounding the series of suits initiated and ultimately settled.

87. In Germany and Austria, parties have directly litigated the validity of the GPL and
came away with rulings that the GPL is enforceable. See, e.g., Landgericht Muinchen I [LG]
[Munich District Court I], May 19, 2004, No. 21 0 6123/04, translated in http://
www.jbb.de/judgmen tdc-munichgpl.pdf (upholding a preliminary injunction enforcing the
GPL). In one U.S. case, both parties accepted the validity of the GPL as a contract, although
the issue was not directly litigated. Progress Software Corp. v. MySQL AB, 195 F Supp. 2d
328 (D. Mass. 2002). See also First Amended Complaint of Plaintiff at 8, MontaVista Soft-
ware, Inc. v. Lineo, Inc., No. 2-02 CV-00309J (D. Utah Jul. 23, 2002) (alleging that Defendant
accepted GPL's validity).

88. SCO's Amended Answer to IBM's Amended Counterclaim at 16, The SCO Group,
Inc. v. IBM, No. 03-CV-0294 (D. Utah Mar. 6, 2003).

89. Jason B. Wacha, Taking the Case: Is the GPL Enforceable?, 21 SANTA CLARA

COMPUTER & HIGH TECH. L.J. 451,455-56 (2005).
90. Id. at 455-75.
91. Under the GPLv3, modifications to the original software program are no longer

labeled "derivative works." The authors of GPLv3 altered this terminology to reflect the li-
cense's more international focus. "Derivative works" is a term of art within US copyright law.
See Douglas Hass, A Gentlemen's Agreement: Assessing the GNU General Public License and
Its Adaptation to Linux, 6 CHI.-KENT J. INTELL. PROP. 213 (2007), available at
http://ssm.conabstract=951842.

92. See supra note 86.
93. See generally Wacha, supra note 89.
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whereas if the GPL is not a contract, the litigant would have to rely
solely on federal copyright law.94

The GPLv3's anti-DRM provisions could also help resolve certain
outstanding legal issues. Specifically, the explicit renunciation of the
DMCA and other similar acts will undoubtedly trigger DMCA-related
litigation and thus greater exploration of the DMCA's provisions. More
generally, in settling such disputes, courts may also be forced to explore
the nature of the GPL as a legal tool. Many debates about the GPL lin-
ger, especially in the US, so the anti-DRM provisions will likely have
the consequence of forcing courts to address them head on.95

B. Software Patents and GPLv3 's Response

1. Introduction

Software patents have been controversial in the US since the US
Patent and Trademark Office (USPTO) began granting them and federal
courts began legitimizing them.96 Initially, US courts struck down the
idea of software being patentable because software is expressed as algo-
rithms and mathematical formulas, and such abstract ideas typically fall
outside the realm of patentable subject matter.97 Courts have since held,
however, that software is sometimes patentable because algorithms taken
together can constitute an innovative process for accomplishing a desired
end, thus outlining which "ideas" and processes are patentable. 98 Other
regions of the world continue to grapple with whether to include soft-
ware within the scope of patent law.99

This issue is of keen interest to the FOSS movement. Conceivably,
software patent holders could increasingly thwart the liberal licensing

94. Id. at 462-63.
95. One recent author hardly sees this as a benefit, preferring that the open source

community resolve these issues. See Hass, supra note 91, at 278-79. However, these questions
are ultimately legal questions that courts must interpret; no amount of legal drafting would be
able to fully address them. Indeed, the FSF explicitly claims in the GPL that the license is not
a contract, and even with this express clause the question has remained open. Free Software
Foundation, The GPL tested in US courts-Wallace Vs FSF, http://www.fsf.org/news/wallace-
vs-fsf (last visited Apr. 2, 2008) (quoting Peter Brown, the executive Director of the FSF as
saying "[tihe GPL is a software license, it is not a contract.").

96. See Diamond v. Diehr, 450 U.S. 175 (1981) (holding for the first time that an oth-
erwise patentable invention does not become unpatentable simply because it utilizes software).

97. See Grant C. Yang, The Continuing Debate of Software Patents and the Open
Source Movement, 13 Tx. INTELL. PROP. L.J. 171, 177-79 (2005) (discussing case law in this
area).

98. Id. at 178-79 (discussing subsequent cases); see, e.g., In re Alappat, 33 F3d 1526,
1545 (Fed. Cir. 1994).

99. See, for example, No Software Patents!, http://www.nosoftwarepatents.com (last
visited Feb. 19, 2008), a site organized to oppose the grant of software patents in the European
Union (EU).
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terms of FOSS licenses, which find their basis in copyright law, by as-
serting their exclusive patent rights against FOSS developers and
distributors. One group that sells FOSS insurance alleges that Linux may
violate 283 patents."'° Furthermore, FOSS supporters have worried at
various times about rumors that Microsoft plans to initiate large-scale
patent infringement suits against FOSS developers and distributors in an
attempt to cripple the FOSS movement.' °' Microsoft's recent deal with
Novell,' °2 described in greater detail below, may lend some credibility to
this fear.

Until now, however, the possible infringement suit nightmare has
failed to materialize. Some companies have taken steps to ensure that it
never does. IBM, for instance, has contributed 500 of its patents to a pat-
ent "commons" to ensure that FOSS developers can use those patented
ideas in their work,' 3 and other companies have taken similar steps."'"
The Open Source Development Labs has also created the patents com-
mons project,' 5 while IBM, Novell, Red Hat, Phillips, and Sony have
created the Open Invention Network in an effort to enable FOSS devel-
opment. ' 6 Nonetheless, many of these same companies continue to
acquire software patents at extremely high rates,'0 7 and while some may
be committed to allowing FOSS companies and developers to use their
patented technologies in FOSS development, other owners of enormous
patent portfolios, such as Microsoft, may be less hesitant to press suit.

Both camps in the FOSS movement believe, to varying degrees, that
software patents often stifle rather than encourage innovation, and that
copyright protection should be sufficient in the software industry, as de-
scribed more fully below. While software patents have yet to have the

100. Stephen Shankland, Group: Linux Potentially Infringes 283 Patents, CNET
NEWS.COM, Aug. I, 2004, http://www.news.com2100-7344_3-5291403.html.

101. See Stephen Shankland, HP Memo: Microsoft Planned Open-Source Patent Fight,
CNET NEWS.COM, July 20, 2004, http://www.news.com/2100-7344_3-5276901 .html.

102. See Press Release, Novell, Microsoft and Novell Announce Broad Collaboration on
Windows and Linux Interoperability and Support, Nov. 2, 2006, http://www.novell.com/news/
press/item.jsp?id=l 196.

103. Stephen Shankland, IBM Offers 500 Patents for Open-Source Use, CNET
NEws.coM, Jan. 10, 2005, http://www.news.com/2100-7344_3-5524680.html.

104. Stephen Shankland, Open-Source Honchos Trash Software Patents, CNET
NEWS.COM, Feb. 1, 2005, http://www.news.com/2100-7344_3-5559647.htm (noting IBM's
contribution, as well as Sun's intention to free up 1,600 of its patents for FOSS development).

105. Ingrid Marson, A Patent Commons Project for Open Source, CNET NEWS.COM,
Aug. 10, 2005, http://www.news.com/2100-7344_3-5826752.html.

106. Press Release, Open Invention Network, Open Invention Network Formed to Pro-
mote Linux and Spur Innovation Globally Through Access to Key Patents, Nov. 10, 2005,
http://openinventionnetwork.com/pressreleasel I1_05.php.

107. See, e.g., Press Release, IFI Patent Intelligence, IFI Issues List of 2005's Top Patent
Companies, Jan. 10, 2006, http://www.ificlaims.com/press-release0l2006a.html (showing that
IBM and iP continue to be within the top three in terms of acquiring patents).
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stifling effect on FOSS development that some have feared, their in-
creasing prevalence, combined with changed corporate attitudes, could
yield less favorable outcomes in the future.

Rather than rely on continued corporate goodwill, the FSF has taken
steps of its own in GPLv3 to address this growing software patents
"problem." The license thus includes a new section titled "Patents," as
well as several other provisions that affect software patents. These new
provisions, like the Anti-DRM Section, have significant implications for
developers and users of software licensed under GPLv3. While the pro-
visions will likely contribute to some amount of balkanization in the
FOSS world, the steps the patent provisions take towards addressing the
growing software patents problem seem worth this risk.

2. GPLv3's Patent Provisions

GPLv2 purportedly includes an implicit software patent license, as
well as the "Liberty or Death" clause that essentially disallows distribu-
tion of GPL'ed software if the distributor cannot do so without violating
the GPL.'09 But GPLv3 goes a step further by making its intentions re-
garding software patents more explicit and thorough.

The first two paragraphs of the Patent Section provide two defini-
tions for "contributor" and the contributor's "essential patent claims" in
order to set up the third paragraph's grant of a patent license from each
contributor to each downstream user."0 "Contributor" is defined as a
"copyright holder who authorizes use under this License of the Program
or a work on which the Program is based.""' The work thus licensed is
defined as the "contributor's version. ' 2 "Essential patent claims" are
defined to include any patent claims the contributor may have now or
later that could be infringed through validly exercising rights under
GPLv3, with one exclusion: claims infringed only as a consequence "of
further modification" of the contributor's licensed work are not included
in the definition.

' 3

Under paragraph 3, anyone who authorizes use of a work under
GPLv3 (i.e., any contributor and their contributor version) grants all
eventual recipients of the work a patent license (which incorporates their

108. FREE SOFTWARE FOUNDATION EUROPE, PATENTS AND GPLv3 8 (2006), available

at http://www.fsfeurope.org/projects/gplv3/patents-and-gplv3.en.pdf.
109. Id. at I1. The FSF has edited this clause in GPLv3, but its basic meaning remains

unchanged. It is found in section 12, titled "No Surrender of Others' Freedom." GPLv3, supra
note 10, § 12.

110. GPLv3, supra note 10, § 1I.
Ill. Id.
112. Id.
113. Id.
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essential patent claims) to "make, use, sell, offer for sale, import and
otherwise run, modify and propagate the contents of their licensed
work." Consequently, the contributor grants this patent license with re-
gards only to its contributor version (i.e., software that the contributor
modifies and distributes), not to software it distributes without modifica-
tion.' The patent license, however, applies to the entire distribution if
any part of it was modified, not just the contributor's contribution."5

However, even those who distribute GPLv3'ed software without
modification can be subject to GPLv3's discipline for bringing a patent
suit: Sections 8 and 10 team up to terminate an entity's permission to use
the work if the entity asserts a patent suit claiming that use of the work,
or any upstream GPLv3'ed work upon which it is based, infringes their
patent portfolio. If the distributor stops distributing and using the work,
however, she can escape these sections' terminating effects." 16

a. The Microsoft Effect

The Patent Section's most conspicuous language aims squarely at
Microsoft. During GPLv3's drafting process, the software giant and
Novell, a distributor of SUSE Linux, entered an agreement on November
2, 2006 that, among other things, swapped Microsoft certificates con-
taining promises to Novell customers not to bring patent infringement
suits against them in exchange for money from Novell. ' 7 The agreement
called for other forms of collaboration between the two companies as
well, but this aspect of the agreement in particular drew the immediate
censure of the FSF and others in the FOSS community. ' 8

Once the two companies entered the agreement, the FSF modified
GPLv3's patent provisions in an attempt to make the deal harmless and
similar agreements in the future impossible. After several drafts,
GPLv3's terms vis-A-vis the Microsoft-Novell deal finally emerged.
Paragraph 4 of Section 11 provides a definition of "patent license" to
specifically cover the type of deal Microsoft and Novell struck," 9 and is
thus not "meant to be confined to agreements formally identified or clas-
sified as patent licenses."'2 Paragraph 6 then attacks the deal head on,
indicating that when a company "conveys, or propagates by procuring

114. Stephen Shankland, New GPL Draft Has Olive Branches, Thorns, CNET
NEWS.COM, Mar. 29, 2007, http://www.news.com/2100-7344_3-6171539.html.

115. Free Software Foundation, supra note 48, at 17-18.
116. Id.
117. Novell, supra note 102.
118. Bruce Byfield, Novell-Microsoft Agreement Delays GPLv3, LINUX.COM, Mar. 15,

2007, http://www.linux.com/feature/60872.
119. GPLv3, supra note 10, § 11.
120. Free Software Foundation, supra note 48, at 21.
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conveyance" of a GPLv3'ed work, and thereby grants a patent license to
another company (e.g., Microsoft's license to Novell and some of its
customers), it automatically grants the same license to all other parties
which receive the covered work from that other party (i.e., recipients of
Novell distributions, even if they do not have Microsoft coupons).' 2'

If effective, GPLv3 may thus render the Microsoft-Novell deal
harmless because all recipients of Novell distributions would have the
same protections, whether paying Microsoft or not. Of course, this result
depends on whether Novell distributes GPLv3-covered works with its
Linux distributions, which it has indicated it will do.' 22 If it does so, the
FSF claims that Microsoft would be propagating by "procuring convey-
ance" of a covered work, and would thus be subject to GPLv3's terms. 23

Microsoft, of course, disputes that it is party to GPLv3.' 2
1

Paragraph 7 attacks similar deals in the future. It defines patent li-
censes as "discriminatory" essentially when they mirror the Microsoft-
Novell arrangement. "A patent license is 'discriminatory' if it does not
include within the scope of its coverage, prohibits the exercise of, or is
conditioned on the non-exercise of one or more of the rights that are spe-
cifically granted under this License"'025 Paragraph 7 then indicates that a
party may not convey covered works if the party enters an arrangement
with a third party under which the party gives the third party money in
exchange for a discriminatory patent license granted to recipients of cov-
ered works from the party. 26 These provisions would prohibit Novell
from distributing GPLv3'ed works. Paragraph 7, however, only applies
to agreements entered after March 28, 2007, thus excluding the recent
Microsoft-Novell deal.' 27 Previous drafts had applied paragraph 7's con-
tents to all deals; however, given that the FSF believes that paragraph 6
binds Microsoft, the FSF likely feels that allowing Novell to continue to
convey Linux distributions is more tactically sound.' 28

The Patent Section's paragraph 5 also attacks exclusive deals be-
tween distributors and third parties. It requires any conveyor of a
GPLv3'ed work who knowingly relies on a patent license, and where the
"Corresponding Source of the work is not available for anyone to copy,

121. GPLv3, supra note 10, § 11.
122. Press Release, Novell, Novell Statement on Microsoft GPLv3 Position, July 6,

2007, http://www.novell.com/prblogs/?p=365.
123. FREE SOFTWARE FOUNDATION, GPLv3 FINAL DISCUSSION DRAFT RATIONALE 10

(2007), available at http://gplv3.fsf.org/rationale/gpl3-dd4-rationale.pdf.
124. Stephen Shankland, Microsoft Tries Evading New GPL Grasp, CNET NEWS.COM,

July 6, 2007, http://www.news.com/2100-7344_3-6195278.html.
125. GPLv3, supra note 10, § 11.
126. Id.
127. Id.
128. FREE SOFTWARE FOUNDATION, supra note 123.
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free of charge and under the terms of [GPLv3], through a publicly avail-
able network server or other readily accessible means," to either "1)
cause the Corresponding Source to be so available, or 2) arrange to de-
prive yourself of the benefit of the patent license for this particular work,
or 3) arrange, in a manner consistent with the requirements of [GPLv3],
to extend the patent license to downstream users.' '

129 The paragraph con-
cludes by precisely defining when an entity "knowingly relies" upon a
patent license.IO

The Patent Section concludes by indicating that the section's provi-
sions do not have the effect of limiting or terminating any other patent
infringement defenses a user may have, such as implied license de-
fenses.'3 Hence, though the terms of GPLv3 should be enough, the
license expressly reserves the right of users to assert other defenses oth-
erwise available to the user.

3. FSF's Position: A Step in the Right Direction

Throughout the public debates surrounding these provisions and• 32

software patents in general, the FSF was unbending. According to an
affiliated group, because software is expressed as algorithms and
mathematical formulas, it falls outside the scope of patentable subject
matter in the first place.' 33 Furthermore, software patents kill innovation
because patent holders can prevent potential innovators from taking a
"bad" product and improving it.' 34 Patent law grants patent holders the
ability to prohibit subsequent developers from "practicing the teaching,"
independent reinvention, or any use of the idea, no matter how the de-
veloper discovered it.' 35 This system of closed standards is antithetical to
the FSF's vision for free software, which focuses on open standards and
the group's four freedoms.'

36

What makes this problem even more egregious is the US govern-
ment's haphazard mode of issuing software patents. Understaffed and
underqualified, the USPTO often issues software patents recklessly and

129. GPLv3, supra note 10, § 11.
130. Id.
131. Id.
132. Martin LaMonica, Stallman Unbending on Software Patents, CNET NEWS.COM,

Jan. 17, 2006, http://www.news.com2100-7344_3-6027764.html (quoting Richard Stallman
as indicating that, even early on in the process, the FSF would likely not change its position on
software patents). The FSF did make some concessions later in the drafting process. See Free
Software Foundation, supra note 115, at 17-18.

133. Jim Garrison, SFLC Argues Against Software Patents in the Supreme Court,
LWN.NET, Dec. 15, 2006, http://lwn.net/Articles/21442 l/.

134. Eblen Moglen, Free Software Matters: The Patent Problem, Oct. 9, 2000, http://
emoglen.law.columbia.edu/publications/lu-05.html.

135. Id.
136. Id.
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too broadly. 37 Consequently, software ideas in circulation and in use for
some time have suddenly become subject to patent suits. 38

Some of these complaints about patent law's overreach, of course,
are not unique to the software patent realm. But in the FOSS context,
patent law may be an even poorer fit for innovation because many FOSS
developers are not in the financial position to pay for patent licenses,'39

which the FSF describes as a "legal fiction.' ' ° Independent developers
contribute much of the innovation in the FOSS world, and if they were
subject to constant patent infringement suits, presumably such suits
could significantly curtail their innovative efforts.

Even if they could pay for the patent licenses, the larger problem for
FOSS users remains uncertainty. According to Moglen, in the software
context, discovering how many software patents one is infringing is
nearly impossible.' 4' Unlike a physical invention such as a "spinning
wheel," where an inventor need only check a limited number of patents
before proceeding, software inventions require the inventor to check
considerably more patents, and even after doing so she still likely faces
uncertainty as to whether she is violating a software patent.' 42

Hence, Moglen and the FSF describe GPLv3's patent provisions as a
"starting point" for how the free software movement should address the
problem of software patents.' 3 As written, GPLv3 helps prevent software
patent holders from encroaching upon the freedoms distributors and de-
velopers should enjoy with free software. In the end, however, the group
would like to see the total abolition of software patents and recently
submitted an amicus brief to the Supreme Court arguing for as much.'"

4. OSI: Same Side of the Coin?

The OSI has not adopted an official position on software patents or
GPLv3's response to them, and persons typically associated with the
OSI's FOSS vision have been varied in their responses to both. Nonethe-

137. Id.
138. Id.
139. Id.
140. Free Software Foundation, Opinion on Covenant Not to Assert Patent Claims 1,

http://gplv3.fsf.org/covenant-not-to-assert-dd2.pdf (last visited Feb. 19, 2008).
141. Ingrid Marson, Free Software's White Knight, ZDNET NEWS, Mar. 20, 2006,

http://news.zdnet.com/2100-3513_22-6051589.html.
142. Id.
143. Mark Baard, New GPL Is Free at Last, WIRED NEWS, Jan. 16, 2006, http:/I

www.wired.com/science/discoveries/news/2006101/70028.
144. Brief of the Software Freedom Law Center as Amicus Curiae in Support of Peti-

tioner, Microsoft Corp. v. AT&T Corp., 127 S. Ct. 1746 (2007) (No. 05-1056), available at
http://www.softwarefreedom.org/resources/2006/msvatt.pdf. The group that submitted the
brief is actually the Software Freedom Law Center, which is closely associated with FSF and
run by Eben Moglen, formerly FSF's leading lawyer.
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less, while their responses have been less absolute than those of the FSF,
former and current leaders of the OSI philosophy point out many of the
same problems with the software patent system that their FSF brethren
do. Furthermore, OSI-approved FOSS licenses contain provisions
somewhat similar to those of GPLv3 (at least earlier drafts), suggesting
some amount of uniformity in how the groups believe software patents
should be addressed.

For instance, Bruce Perens, creator of the OSD and co-founder of
the OSI,' 45 believes that software patents are problematic for many of the
same reasons the FSF does. Due to lack of expertise, the USPTO often
issues software patents using extremely low standards, and this results in
patent holders with overly broad claims who can conceivably block sub-
sequent developers with better ideas from using these patented ideas. ' 46

Furthermore, software stacks, crucial in terms of interoperability, are
based upon standards that become adopted over time, and software pat-
ents in some cases threaten to cut off access to such stacks. 4 7 If someone
owns a patent on technology that has become a standard in a software
stack, that patent holder can extract huge rents through infringement
suits from anyone who uses the software stack.'4 8 While large companies
with extensive patent portfolios can defensively preempt such suits,
small businesses and independent FOSS developers are left exposed to
them.' 4 9 And because many FOSS developers and distributors cannot
pass on the royalty fees to customers (because they often work on a non-
profit basis), they are essentially left without access to the essential
software stacks, which are vital for interoperability purposes.50

Rather than openly advocate the abolition of software patents, how-
ever, Perens instead proposes legislative corrective action that recognizes
the need for interoperability in the online world as well as models that
standards-setting organizations should follow.'5 ' Nonetheless, his ap-
proach recognizes many of the same problems that the FSF does, and his
recommendations align with many of the objectives the FSF endorses.

145. In recent years, however, Perens has seemingly fallen out of favor with the OSI.
See, e.g., David Berlind, OSI Committee Rejects Former Founder Bruce Peren's Membership
Application, ZDNET NEWS, Aug. 22, 2005, http://blogs.zdnet.com/BTU?p= 1763.

146. See Bruce Perens, The Problem of Software Patents in Standards, http:II
www.perens.com/Articles/PatentFarming.html (Aug. 22, 2005).

147. Id.
148. Id.
149. Id.
150. Id.
151. Id.
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Lawrence Rosen, former counsel to the OSI, similarly believes that
software patents are problematic'52 and has taken measures to combat
their possibly deleterious effects. For instance, he and the OSI have pro-
moted new open source licenses that include patent retaliation provisions
similar to those found in earlier drafts of GPLv3. 53 These provisions,
found most notably in the Open Software License and the Academic
Free License (both of which Rosen wrote), provide users and developers
of FOSS with a similar defense against patent suits.1

Eric Raymond, another prominent figure in the OSI community, also
cites many of the same problems his colleagues do, including standards
for patentability that are too low and underqualified patent examiners
with the wrong mix of incentives.' He also believes that any software
created as open source should be considered prior art in any effective
software patent system.'

Nonetheless, not all members of the OSI-leaning community appear
ready to call for a complete prohibition on software patents, as leaders of
the FSF do. As Raymond further states, "I think I can imagine a software
patent system that was [sic] fair and equitable .... [T]here are some
software patents which I think are certainly legitimate . . . .""' While he
views software patents as "annoying," it is a problem that will take care
of itself if FOSS advocates do their job effectively, i.e., demonstrate to
the business world the advantages of using FOSS over closed systems. '8

This less absolute stance of Raymond and others'" seems to be part
of the same pragmatism that the OSI has officially advocated since 1998.
As noted earlier, commercial enterprises remain committed to prosecut-
ing and obtaining software patents and believe doing so is crucial to their
commercial well-being, at least so long as other competitors continue to
acquire their own patent portfolios.' 60 Hewlett-Packard, for one, sug-

152. Robert McMillan, Patent War Pending? Lawrence Rosen on How Open Source Can
Protect Itself from Software Patents, LINUXPLANET, Dec. 9, 2002, http://linuxplanet.com/
linuxplanet/interviews/4575/l i.

153. Id.
154. Id.
155. Maya Tamiya, Eric Raymond Interview, LWN.NET, Dec. 10, 2000, http://Awn.net/

2000/features/ESR/.
156. Id.
157. Id.
158. Id.
159. A group of ten of the more prominent Linux kernel developers published a position

paper in September 2006 condemning GPLv3 generally (then in its second draft) and in par-
ticular the patent provisions, citing them as a possible invasion of a company's prerogatives
and representing a possible chilling effect on the corporate input needed in FOSS develop-
ment. JAMES E.J. BOTTOMLEY ET AL., THE DANGERS AND PROBLEMS WITH GPLv3 (2006),
available at http://Iwn.net/images/pdf/kernelgplv3-position.pdf.

160. Stephen Shankland, HP Balks at Patent Provision in GPL Update, CNET

NEWS.COM, Aug. 2, 2006, http://www.news.com/2100-7344_3-610138 !.html.
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gested alternative language earlier in the GPLv3 revision process out of
fear that the earlier form of the patent section could unwittingly invali-
date much of its patent portfolio.' 6' Others, including key Linux
developers, have expressed similar fears. 62

Subsequently, the FSF altered GPLv3's patent provisions so that dis-
tributors without modification escape Section I l's grasp (providing an
automatic patent license to all downstream users for whatever patents
read onto the distribution). However, as discussed below, they still re-
main subject to Sections 8 and 10's effects if they bring a patent
infringement suit against someone for exercising their rights under
GPLv3; thereby, their permission to use and distribute the work is termi-
nated.

Despite these changes, however, commercial actors' fears may still
have some substance. The next section explores what the patent provi-
sions may ultimately mean for FOSS development.

5. Patent Provisions' Possible Effects

Many of the patent provisions' possible effects deal with similar is-
sues to those that the Anti-DRM Section raised. For instance, if a
company contributes to and then conveys a GPLv3'ed software program
containing certain technologies for which it owns software patents, the
company could not press a patent infringement suit against a different
party for using the GPLv3'ed software program, even if the company
was not the entity that inserted the technologies into the software pro-
gram (and even if a legitimate patent infringement case could be
made).163 In the end, some software patents probably do act as important
incentives to companies and in fact do spur rather than thwart innova-
tion.' 64 Merely conveying FOSS could have disastrous results for a
company in terms of protecting its patent portfolio. The safest option for
many companies may be to avoid GPLv3 altogether.

161. Id.
162. See BOTTOMLEY ET AL., supra note 159, at 4.
163. See Shankland, supra note 160.
164. See FEDERAL TRADE COMMISSION, To PROMOTE INNOVATION: THE PROPER BAL-

ANCE OF COMPETITION AND PATENT LAW AND POLICY ch. 3, at 44-52 (Oct. 2003), available
at www.ftc.gov/os/2003/10/innovationrpt.pdf (noting that, although many indicators suggest
that software patents in current form stifle rather than encourage innovation, some patents may
actually have positive effects). But see Dan L. Burk & Mark A. Lemley, Designing Optimal
Software Patents, in INTELLECTUAL PROPERTY RIGHTS IN FRONTIER INDUSTRIES: SOFTWARE

AND BIOTECHNOLOGY (Robert Hahn, ed. 2005), available at http://ssm.com/abstract=692044
(accepting "as given the proposition that patent law has a positive role to play in fostering
software innovation," but dedicating the chapter to showing why the current system is less
than ideal in promoting that innovation).
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Consequently, a company's fear of involuntarily invalidating sig-
nificant parts of its patent portfolio could cause large segments of the
corporate world to shun GPLv3, and thereby lead to parallel universes
of GPLv2 and GPLv3. While GPLv3's dream may be to reduce overall
license proliferation by making GPLv3 so attractive that FOSS devel-
opers abandon other licenses in favor of it, it may instead increase
license proliferation and further splinter the FOSS movement to an ex-
tent that significantly harms FOSS development.

This is a major concern of a group of prominent Linux kernel de-
velopers, who refer to this phenomenon as the FOSS world's
"balkanization."' 65 They prefer the well-developed GPLv2 "ecosystem"
where Linux distributors can assemble an entire distribution out of
GPLv2'ed components.'" With GPLv3's patent provisions, corpora-
tions unwilling to risk their patent portfolios may cut off their input
and contributions, and distributions will be forced to "fork" software
packages in order to maintain consistent and acceptable licensing
schemes.' 67 These developers fear that such a development could seri-
ously hamper FOSS development. 68

Nonetheless, while some amount of license proliferation and bal-
kanization may inevitably occur, for many of the same reasons
discussed above, it is unlikely that GPLv3 will have the deleterious
effects to the extent some fear. Indeed, despite some of the corporate
world's reservations, major players in that world had significant input
into the license, and thus already have some amount of buy-in. Many
important projects have already converted over to GPLv3.' 69 As other
major players become familiar with the license-indeed, are forced to
do so as the license gains increasing currency-acceptance of its use in
the commercial context will likely increase, especially given the strate-
gic advantages FOSS projects provide many commercial actors.

Furthermore, for those projects that cannot stomach GPLv3's pat-
ent terms, GPLv2's less explicit patent terms may remain an option in
some cases. While some slowing of FOSS development may initially
occur, ultimately the movement will likely overcome these speed
bumps as familiarity with and acceptance of the newer license in-
creases.

165. See BOTTOMLEY ET AL., supra note 159, at 5.
166. Id.
167. Id.
168. Id.
169. See Palamida, GPLv3 and LGPLv3 Information Site, http://gpl3.palamida.com:8080/

index.jsp (last visited Feb. 20, 2008) (indicating that as of February 20, 2008, 1744 projects
had switched over to GPLv3, including important ones such as Samba).
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Furthermore, though these provisions may complicate FOSS de-
velopment in less than ideal ways, arguably GPLv3's patent provisions
help alter the balance of power among software companies in a good
way. For instance, owners of large software patent portfolios often use
their patents to cross-license with other companies with large portfolios
or to use them defensively, i.e., to deter suit against themselves through
the threat of a countersuit. 170 While companies with large, significant
patent portfolios are relatively well-off in this system, smaller entities
are not as favorably positioned. Indeed, large owners of patents can use
their patent leverage to force smaller companies into deals that favor
the larger entities. 

7'

In addition, the current software patent system arguably encour-
ages companies to incur significant-and, in some sense, wasteful-
costs in prosecuting software patents, when those resources could be
more usefully employed, from a societal perspective, in software re-
search and development. 72 From a policy perspective, then, the
GPLv3's patent provisions could push companies to greater innovation
rather than wasteful defensive patent buildup.

In conclusion, the more important effect of these provisions could
be to shield independent, smaller developers from possible suits and
unequal bargaining positions. They may help even the playing field for
these smaller entities effectively deal with the leverage of larger com-
panies, at least in terms of software patents. The provisions also
arguably encourage more FOSS development, and could help eliminate
the wasted costs associated with companies engaging in software pat-
ent games. While waiting upon legislative and judicial action to more
effectively address the software patent problem may be the more "de-
mocratic" thing to do, GPLv3's patent terms represent one potentially
useful measure in dealing with the problem and in helping shape any
subsequent legislative debates.

Nonetheless, the provisions could slow FOSS collaboration in
some cases (especially if the Linux kernel truly does remain under
GPLv2) through forking of projects, and diminish some amount of

170. See generally James Bessen, Patent Thickets: Strategic Patenting of Complex Tech-
nologies (unpublished manuscript), available at http://www.researchoninnovation.org/
thicket.pdf (describing patent thickets and companies strategic rather than innovation-based
incentives for acquiring software patents). See also FEDERAL TRADE COMMISSION, supra note
164, ch. 2, at 33-34.

171. Bessen, supra note 170, at 4.
172. James Bessen & Robert M. Hunt, An Empirical Look at Software Patents (Research on

Innovation, Working Paper No. 03-17/R, 2004), available at http://www.researchoninnovation.org/
swpat.pdf (empirically demonstrating that software patent acquisition is associated with lower
levels of R&D investments, presumably because companies are more concerned with the stra-
tegic use of patents than the innovation incentives).

Spring 20081



298 Michigan Telecommunications and Technology Law Review [Vol. 14:265

corporate involvement as companies seek to avoid invalidating large
swaths of their patent portfolios. As more and more FOSS projects fall
within GPLv3's terms, however, companies will likely learn to deal
with the license's terms rather than abandon the strategic advantages of
FOSS altogether. The new license certainly changes and complicates
the legal background in which these commercial actors will operate,
but from a policy perspective, it is an arguably positive change.

6. Legal Implications of GPLv3's Patent Provisions

Like the Anti-DRM Section, the patent provisions could also help
settle the questions of whether the GPL is enforceable, whether it is a
contract or merely a non-contractual release of rights, and the other
related questions discussed previously above. In the US, until this
point, most compliance with the GPL's terms has been voluntary and
through the assistance and encouragement of FOSS watchdog
groups."' But if Microsoft, for instance, ultimately does elect to bring
large-scale patent infringement suits against the FOSS world, such
suits would inevitably involve the questions of whether the GPL is en-
forceable as a contract or otherwise, and specifically its patent sections.
Indeed, whether a legal tool such as GPLv3 can and should be allowed
to effectively preempt federal patent law is uncertain.

Of course, GPLv3's patent provisions may be less than ideal pre-
cisely because they may encourage suits that otherwise would not
occur. Until now, rumors about Microsoft's threats have remained ru-
mors, and the company has apparently lacked enough strategic reasons
to press suits in the past. With GPLv3 taking the offensive and effec-
tively invalidating large swaths of software patents, possibly including
some of Microsoft's, should the company convey GPLv3'ed software
(which the FSF and GPLv3 claim Microsoft has done through its re-
cent deal with Novell), it and other companies may now have the right
mix of incentives to press such suits.

Furthermore, Microsoft may have additional incentives to sue
given its recent deal with Novell. 74 Microsoft argues that the patent
claims Novell is shielding its clients from pertain to Linux. 7

1 If
GPLv3's patent provisions are valid, they would essentially turn

173. See, e.g., Bruce Byfield, 10 Common Misunderstandings About the GPL, IT
MANAGER'S J., Aug. 28, 2006, http://www.thewebcreator.net/2007/04/19/10-common-
misunderstandings-about-the-gpl (last visited Mar. 4, 2008) (noting that the FSF prefers help-
ing violators of the GPL come into compliance rather than resorting to the courts).

174. Steven J. Vaughan-Nichols, Novell-Microsoft Patent Deal Secrets, May 28, 2007,
Linux-Watch.com, http://www.linux-watch.com/news/NS8399443208.html (last visited Mar.
18, 2008).

175. Id.
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Microsoft's deal with Novell "on its head" because everyone would
have the same guarantee of non-suit without having to pay Microsoft
off.

17 6 If Microsoft hopes to sign and maintain similar deals with other
Linux distributors and FOSS developers, 77 

it will first want to ensure
that its patents are enforceable, and that GPLv3 terms do not apply. For
its part, Microsoft claims it is not a contracting party to GPLv3; the
FSF obviously believes otherwise. 78

Thus, GPLv3's patent provisions will almost certainly push fester-
ing legal disputes, which may have otherwise remained dormant, out
into the open. While such suits may initially slow and complicate
FOSS development, ultimately they should help settle outstanding legal
questions in the FOSS movement's favor, both in terms of the license's
patent provisions as well as the legal nature of the GPL generally.

IV. CONCLUSION

GPLv3 was controversial in its drafting and will likely remain so in
its adoption. Two of its more controversial components, the Anti-DRM
Section and the patent provisions, have inspired some of the more
heated debates, both within the FOSS world and without. Unanimity on
these issues is unlikely to develop anytime soon.

But though GPLv3 may lead to some amount of balkanization and
license proliferation in the FOSS world, it will also likely ultimately
lead to the community's strengthening. In recent years, DRM has
gained increasing prevalence and, in many cases, thwarts the goals of
both free software and open source software alike. Furthermore, com-
panies have increasingly acquired software patents as well, thereby
incurring significant costs in patent prosecution to effectively partici-
pate in a patents game that often has very little to do with software
innovation. Some sort of bolstering of FOSS's freedoms was needed in
the face of the threats these developments pose, and reliance on corpo-
rate goodwill was unlikely to be sufficient.

GPLv3 strikes the right balance. In terms of DRM, it keeps FOSS
open for further innovation with few potential costs to those wishing to
implement DRM. Though companies (as well as government regula-
tors) may want to limit the use of their product to versions they have
tested and certified, this concern is easily addressed through a waiver

176. Id.
177. Peter Galli, Microsoft May Indemnify Some of Red Hat Linux Users, EWEEK.COM,

Nov. 15, 2006, http://www.eweek.com/c/a/Linux-and-Open-Source/Microsoft-May-Indemnify-
Some-Red-Hat-Linux-Users/.

178. See Shankland, supra note 124.
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or disclaimer. Or, as the case may be, FOSS projects can simply remain
under GPLv2. Unwanted litigation may result concerning the validity
of such waivers, the DMCA, and the GPL itself, but these costs, from a
societal standpoint, seem more palatable than the huge costs that
DRM-locked FOSS could ultimately impose if left unchecked.

And though third-party content owners may require DRM before
entrusting their content with hardware and software manufacturers,
such parties may be left with little choice as the world increasingly
moves away from DRM and towards solutions more satisfactory to
owners and consumers alike. GPLv3 may be one effective means for
pushing industries, at least in certain contexts, away from the largely
acrimonious DRM solution.

In terms of GPLv3's patent provisions, these also represent a par-
tial solution to the increasingly troublesome area of software patents.
Legislative action is slow, cumbersome and, until now, has largely
failed to occur. Furthermore, companies with large financial stakes and
the means to enforce them would likely dominate any significant
changes that were to occur.

In the meantime, GPLv3's patent provisions help shield the FOSS
movement against the increasingly complicated patent games of com-
mercial actors, and thereby ultimately help protect the movement's
innovative path. Though the license's patent terms may lead some cor-
porate sponsors to shun GPLv3, and thereby potentially slow FOSS
development through balkanization, it is unlikely that GPLv3 will re-
main a minority license given the corporate world's input into the
license, the FSF's influence and licensing of their projects under
GPLv3, and FOSS's proven strategic advantages for many companies
including, presumably, many projects under GPLv3.

As GPLv3 works through these growing pains, its benefits should
become more apparent. Indeed, the license's patent provisions should
increasingly push companies towards focusing more of their efforts on
software R&D, and less on pursuing costly software patents for reasons
unrelated to innovation. Furthermore, small companies and independ-
ent developers will likely benefit from GPLv3's patent terms because
the provisions should help level the playing field for those entities vis-
A-vis larger commercial actors. This, too, should lead to greater soft-
ware innovation.

In the end, GPLv3 constitutes license proliferation. Legal compli-
cations will arise, and litigation could become necessary to settle the
many outstanding questions the GPL raises. But these costs seem worth
the possible benefits GPLv3 promises. In one sense, the license cer-
tainly complicates the FOSS world, yet in another it simplifies it by
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dealing with the growing problems of software patents and DRM in
one fell swoop. GPLv3 may not be the ultimate solution, but it is
poised as a step in the right direction.


