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FROM ARBITRARINESS TO COHERENCY IN
SENTENCING: REDUCING THE RATE OF

IMPRISONMENT AND CRIME WHILE SAVING BILLIONS

OF TAXPAYER DOLLARS
Mirko Bagaric*

Dealing with criminals and preventing crime is a paramount public policy issue.
Sentencing law and practice is the means through which we ultimately deal with
criminal offenders. Despite its importance and wide-ranging reforms in recent de-
cades, sentencing remains an intellectual and normative wasteland. This has re-
sulted in serious human rights violations of both criminals and victims, incalculable
public revenue wastage, and a failure to implement effective measures to reduce
crime. This Article attempts to bridge the gulf that exists between knowledge and
practice in sentencing and lays the groundwork for a fair and efficient sentencing
system. The Article focuses on the sentencing systems in the United States and
Australia. The suggested changes would result in a considerable reduction in incar-
ceration numbers, lower crime, and a reduction in the expenditure on prisons. The
key concrete recommendations of this Article are that the criminal justice system
should move towards a bifurcated system of punishment, reserving imprisonment
mainly for serious sexual and violent offenses and reducing the terms of imprison-
ment in general.
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INTRODUCTION

Individuals who deliberately harm others constitute the greatest
threat to the safety and security of other people and the community in
general. Much is at stake in terms of how we deal with criminals. The
sharp end of public policy relating to criminals is sentencing. Mistakes in
sentencing potentially undermine our entire approach to dealing with
those who present the greatest risk to our safety. Despite considerable re-
forms to the sentencing landscape in recent decades, there still remains a
large gap between knowledge and practice in this realm.

Sentencing law and practice has changed, but it has not been strategi-
cally developed, and, on any rational measure, it has not improved. The most
profound change has been the imposition of increasingly harsh penalties.
The bottom line in terms of the effect of the changes has been a massive
increase in prison numbers and a corresponding increase in the amount of
public money required to fund prisons. The United States, for example,
has the highest incarceration rate in the world—currently more than two
million individuals are in confinement.!

This has resulted in increasingly commonplace and loud calls for rad-
ical change.? Vivien Stern, former secretary general of Penal Reform In-

1. The exact number of prisoners is 2,228,400 at the end of 2012. LAUREN E. GLAZE &
Erinn J. HErBERMAN, U.S. DEP'T OF JUusTiCE, CORRECTIONAL POPULATIONS IN THE
UnNrTeD STATES, 2012, at 3 (2013), available at http://www.bjs.gov/content/pub/pdf/cpus12.
pdf.

2. It is widely accepted that the United States has a “serious over-punishment” and
“mass incarceration” problem. See, e.¢., SASHA ABRAMSKY, AMERICAN FURIEs: CRIME, PUN-
ISHMENT AND VENGEANCE IN THE AGE OF Mass IMPRISONMENT (2007); Sharon Dolovich,
Creating the Permanent Prisoner, in LiIFE WiTHOUT PAROLE: AMERICA’S NEw DEATH PENALTY?

96 (Charles J. Ogletree, Jr. & Austin Sarat eds., 2012); ANTHONY THOMPSON, RELEASING PRris-
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ternational, for example, states, “Among mainstream politicians and
commentators in Western Europe, it is a truism that the criminal justice
system of the United States is an inexplicable deformity.”?

High imprisonment rates, however, are not necessarily a sure sign of
sentencing policy failure. This is especially the case given that the increased
incarceration rate has coincided with a significant reduction in the crime
rate in the United States.* It is incontestable that imprisonment forms a
necessary component of any sentencing system, and there is no optimum
incarceration rate. In theory, it may be that the United States should be
imprisoning even more criminals.®

This Article lays the blueprint for a rational, evidence-based system
of sentencing.® It explains the appropriate objectives of sentencing, and, on
the basis of existing empirical data, it details the manner in which these
objectives can be best achieved.

I undertake this process against the backdrop of two existing sentenc-
ing systems: those currently operating in the United States and Australia.
These systems are examined because they both have undergone considera-
ble change over the past thirty years. The United States and Australia are
flourishing, wealthy, highly-educated countries with the capacity to make
informed, intelligent, and evidence-based public policy decisions. Yet their
systems have greatly diverged when it comes to sentencing. The contrast is
illuminating beyond revealing the apparent arbitrariness of sentencing pol-
icy. It transpires that there is much to learn from each system—and per-
haps even more to avoid. A fusion of key aspects of each system could lead

ONERS, REDEEMING COMMUNITIES: REENTRY, RACE, AND Poritics (2009); Lynn Adelman,
What the Sentencing Commission Ought to Be Doing: Reducing Mass Incarceration, 18 MicH. J. RAcE
& L. 295 (2013); Todd R. Clear & James Austin, Reducing Mass Incarceration: Implications of the Iron
Law of Prison Populations, 3 Harv. L. & PoL’y REev. 307 (2009); David Cole, Turning the Corner
on Mass Incarceration?, 9 Onio St. J. Crim. L. 27 (2011); Bernard E. Harcourt, Keynote: The
Crisis and Criminal Justice, 28 Ga. St. U. L. REv. 965 (2012); Andrew E. Taslitz, The Criminal
Republic: Democratic Breakdown as a Cause of Mass Incarceration, 9 Onio St. J. Cram. L. 133 (2011);
Anne Traum, Mass Incarceration at Sentencing, 64 HasTINGs L.J. 423 (2013).

3. Vivien Stern, The International Impact of U.S. Policies, in INVISIBLE PUNISHMENT: THE
CoLLATERAL CONSEQUENCES OF MAss IMPRISONMENT 279, 280 (Marc Mauer & Meda Ches-
ney-Lind eds., 2002).

4. See infra Part I11.B.

5. But see UNIVERSITY OF SAN Francisco ScHooL OF Law, CENTER FOR LAW AND
GrosAL JusTICE, CRUEL AND UNUSUAL: U.S. SENTENCING PrACTICES IN A GLoBAL CON-
TEXT (2012) [hereinafter USF RerPoRT] for a scathing critique of the severity of United States
sentencing law. Among the concerns raised in the report is the suggestion that “[s]entence
severity in the United States has reached an extreme that contradicts its stated human rights
obligation to direct its prisons system towards the primary goals of reformation and social reha-
bilitation, as set forth in the International Covenant on Civil and Political Rights (‘(ICCPR),
which it ratified in 1992.” Id. at 15.

6. For general comments about the desirability of this approach, see Richard E. Red-
ding, Evidence-Based Sentencing: The Science of Sentencing Policy and Practice, 1 CHap. J. CRIMm. JUST.
1 (2009).
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to a vastly improved overall sentencing system. The key is deciding which
components of each system should be abolished and which should be re-
tained with appropriate adaptations.

Comparing sentencing systems in Australia and the United States is
also useful because the United States is a high incarceration nation,
whereas, on an international scale, Australia is in the mid-range. The
United States, in fact, has the highest incarceration rate in the world:
nearly 750 per one hundred thousand in the adult population.” In terms of
expenditure, it costs taxpayers in the United States on average $45,000 to
house a prisoner for one year. The total spending on prisons is now over
$50 billion annually.® By comparison, in Australia, the imprisonment rate
is 168 people per one hundred thousand in the adult population;® how-
ever, the cost of imprisonment in Australia is nearly double that of the
United States: $79,000 per prisoner per year.'?

In Part I of this Article, I set out the framework for a coherent and
rational sentencing system and discuss some of the key obstacles that have
frustrated the implementation of this model. In Part II, I provide an over-
view of the current sentencing systems in Australia and the United States,
identifying their main flaws and strengths. Following this discussion, Part
IIT examines the efficacy of these state systems at achieving the key stated
goals of sentencing: incapacitation, general deterrence, specific deterrence
and rehabilitation. This Part of the Article is critical to developing a coher-
ent sentencing model.

The main formal change to sentencing determinations in the United
States in the past few decades is the adoption of mandatory or presumptive
sentences. The sentencing discretion in Australia, by contrast, remains
largely unfettered. Thus I conclude in Part IV that a model sentencing
system should embrace the fixed or presumptive system, but the content of
the system should differ considerably from the current orthodoxy in the
United States. Sentence lengths need to be principally guided by the pro-
portionality principle: the harm caused by the offense should be matched
by the harshness of the penalty. Proportionality finds far greater expression
in the Australian sentencing system than in the United States,'’ and em-

7. The incarceration rate in the United States has nearly doubled in the past twenty
years. See E. ANN CARSON & DANIELA GOLINELLI, U.S. DEP’T OF JUSTICE, PRISONERS IN
2012: TRENDS IN ADMISSIONS AND RELEASES, 1991-2012, at 1 (2013), available at http://www.
bjs.gov/content/pub/pdf/p12tar9112.pdf.

8. USF REPORT, supra note 5, at 18.

9. See 4517.0 — Prisoners in Australia, 2012, Austi. BUREAU OF StATISTICS (Feb. 4,
2013), http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/BD00211D329F0464FCA257B
3C000DCCEO?opendocument.

10. AusTtL. PropucTiviTy COMM’N, GOVERNMENT REPORT ON SERVICES 2012, at
tbl. 8A.9 (2012), available at http://www.pc.gov.au/__data/assets/pdf_file/0019/114940/24-
government-services-2012-chapter8.pdf.

11. See infra Part I1I.
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bedding proportionalism into sentencing is the main feature of the Austra-
lian system that should be transported to a model system of sentencing.

A major distinction between sentencing law and other legal areas—
and one of the reasons for the ongoing policy dysfunction in sentencing—
is the largely forward-looking nature of the sentencing inquiry. It has some
backward-looking aspects in terms of focusing on offense severity and the
profile of the offender (such as his or her criminal history), but objectives
such as deterrence, incapacitation, and rehabilitation involve predictions
and modelling which necessarily lead to approximations and speculation.
Abolition of forward-looking aspects would make sentencing clearer and
simpler. As discussed below, empirical data suggests we should be moving
towards this end.

Part V thus concludes that most of the existing aggravating and miti-
gating considerations that currently exist should be abolished. There
should not be any penalty enhancements or reductions in order to pursue
any other objectives than the proportionality principle. The main qualifi-
cation to this is that there should be a penalty premium in the order ot 20
to 50 percent for recidivists convicted or serious sexual or violent offenses.
The upshot of this model sentencing system would see a considerable re-
duction in the number of people imprisoned for nonsexual or nonviolent
offenses and an increase in the efficiency and fairness of the system, thus
releasing billions of public revenue dollars to be spent on activities other
than prisons, while at the same time reducing crime (if some of the saved
revenue is allocated to increasing police street presence). In Part VI, I out-
line the framework for a model sentencing system and in the concluding
remarks I summarize the key aspects of my proposal.

I. OBJECTIVES OF A MODEL SENTENCING SYSTEM

In this Part, I undertake an overarching examination of the consider-
ations that should influence and shape sentencing policy. I first consider
the manner in which theories of punishment impact how we deal with
criminals. This is followed by a discussion of the role of public opinion in
sentencing. After concluding that neither of these considerations greatly
impact sentencing reform, I set out the four key objectives that a sentenc-
ing system should strive to achieve.

A.  Justification of Punishment

At the most fundamental level, the starting point in setting a frame-
work for sentencing is to establish that a system of state-imposed punish-
ment is justifiable. Punishment in this context is the study of the
connection between wrongdoing and state-imposed sanctions. The main
issue raised by the concept of punishment is the basis upon which the
harms administered by the state to offenders can be justified. Thus sen-
tencing and punishment are inextricably linked, with punishment being
the logically prior inquiry.
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While, theoretically, the threshold issue regarding any sentencing sys-
tem 1is the whether punishment is justifiable, for pragmatic reasons this
discussion is not canvassed at length in this Article. Some commentators
have advocated for the abolition of punishment altogether.'? There are
numerous reasons that abolitionists give for this view. One common
theme is that a state that imposes criminal sanctions, rather than protecting
society from harmful acts, usually provokes criminality and, in this way,
punishment is destructive to society.'? It has also been charged that pun-
ishment is inherently unfair because it is employed mainly against the un-
derprivileged and deprived sectors of the community: “rulers will never
prosecute their own class associates. Or at least, it is very exceptional.”!*

Irrespective of the cogency of such arguments, this debate has been
lost. The institution of state-imposed sanctions for criminal behavior is
such an entrenched part of our social fabric that no amount of philosophi-
cal persuasion is likely to lead to its eradication. It is more productive to
make the system of punishment the best it can be, rather than seeking to
rail against it.

This requires a greater understanding of the key rationales in support
of punishment. To this I now turn. There are two main theories of punish-
ment. Utilitarianism is the view that punishment is inherently bad due to
the pain it causes the wrongdoer but is ultimately justified because this is
outweighed by the good consequences stemming from it. These are tradi-
tionally thought to come in the form of incapacitation (i.e., imprisoning
offenders and thereby preventing them from further offending), deterrence
(discouraging further offending), and rehabilitation (inducing positive atti-
tudinal reform).'> The utilitarian theory of punishment has fallen out of
favor for two main reasons. The first is the perceived inability of the sen-
tencing process to achieve the utilitarian penal objectives of incapacitation,
deterrence, and rehabilitation.!® The second is the view that utilitarianism
could lead to abhorrent practices, such as punishing the innocent.!”

12. See, e.g., NiLs CHRISTIE, LimiTs TO PaIN 5 (1981) (“[T]he time is now ripe to . . .
create severe restrictions of the use of man-made pain as a means of social control.”); THOMAS
MATHIESEN, PrisoN oN TrIAL: A CriTicAL ASSESSMENT 141 (1990) (“[Tlhe fiasco of the
prison rationally requires a contraction of the prison and an eventual abolition of it.”).

13. See, e.g., Herman Bianchi, Abolition: Assensus and Sanctuary, in ABoLITiONIsM: To-

WARDS A NON-REGRESSIVE ApPrROACH TO CRIME 113, 115 (Herman Bianchi & Rene van
Swaaningen eds., 1986).

14. Id.
15. See generally Mirko Bagaric & Kumar Amarasekara, The Errors of Retributivism, 24
Mers. U. L. Rev. 124 (2000).

16. See A.E. Bottoms, An Introduction to the Coming Crisis, in THE COMING PENAL CRISIS:
A CRIMINOLOGICAL AND THEOLOGICAL EXPLORATION (A.E. Bottoms and R.H. Preston eds.,
1980).

17. See EDGAR FREDERICK CARRITT, ETHICAL AND PoLiTICAL THINKING 65 (1947);
HeNRY JoHN McCroskey, META-ETHICS AND NORMATIVE ETHICs 180-81 (1969).
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The main competing theory, and the one which enjoys the most
contemporary support, is retributivism. Retributive theories of punish-
ment are not clearly defined, and it is difficult to isolate a common thread
running through theories carrying this label.'® All retributive theories as-
sert that offenders deserve to suffer, and that the institution of punishment
should inflict the suffering they deserve. However, they provide divergent
accounts of why criminals deserve to suffer.!”

While retributivism is the orthodox theory of punishment, 1 have
previously argued that it is doctrinally flawed principally because it can
only justify punishment by reference to consequential benefits stemming
from punishment, mainly in the form of deterring crime.?° I have also
argued that the criticisms of a utilitarian theory of punishment have been
overstated and that in fact utilitarianism is the most persuasive theory of
punishment.?!

It is important to be mindful of the difterences between the utilita-
rian and retributive theories of punishment because of the possible implica-
tions they can have for sentencing oftenders. However, as a result of the
empirical data regarding the efficacy of punishment to achieve stated utili-
tarian objectives of punishment, it emerges that in fact there is no mean-
ingful pragmatic difterence between retributivism and utilitarianism so far
as the design of a rational sentencing system is concerned. As noted in Part
IV, the key focus of retributivism is to ensure there is proportionality be-
tween the punishment and the crime. This matching is potentially dis-
torted in a utilitarian calculus by the need to achieve other objectives,
namely general deterrence, specific deterrence, and rehabilitation. How-
ever, as 1s discussed at length in Part IIT of this Article, punishment is
largely incapable of achieving these objectives (apart from absolute general
deterrence) and hence the amount of punishment should not be influ-
enced by these considerations. As is established in Part IV, both theories
endorse the pursuit of proportionate sentences as a principal sentencing
requirement. The potential theoretical divergence that the key theories of
punishment have for sentencing has been negated by what the empirical
data shows can be achieved through sentencing. Accordingly, it is unnec-
essary to explore this philosophical realm further for the purposes of this
Article.

18. See TED HONDERICH, PUNISHMENT: THE SUPPOSED JUSTIFICATIONS 211 (rev. ed.,
1984); David Dolinko, Retributivism, Consequentialism, and the Intrinsic Goodness of Punishment, 16
L. & Puir. 507, (1997).

19. See Anthony Duft & Andrew von Hirsch, Responsibility, Retribution and the “Volun-
tary”: A Response to Williams, 56 CamBRIDGE L. J. 103, 107 (1997).

20. See Bagaric & Amarasekara, supra note 15, at 166.

21. See generally MIRKO BAGARIC, PUNISHMENT AND SENTENCING: A RATIONAL Ap-
PROACH (2001).
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B.  The Impact that Public Opinion Should Have on Sentencing Design

Sentencing is often a controversial issue that engages the community.
Accordingly, any effective sentencing design must deal with democratic
reality. Thus it is imperative to first ascertain how much weight should be
given to public opinion, at least in principle, and then assess whether that
calculation 1s achievable.

Some theorists have contended that public opinion should have a
cardinal sentencing role. The satisfaction theory of retributivism provides
that punishing wrongdoers satisfies “the feeling of hatred—call it revenge,
resentment, or what you will—which the contemplation of such conduct
excites in healthy constituted minds.”2? It thereby diminishes the prospect
of harmful vendettas by victims and their associates, who may be tempted
to exact their own revenge. On occasions it has received judicial support:

One of the objects of punishment, and by no means the least
important object of punishment, is to prevent, so far as possible,
the victims of crime from taking matters into their own hands.
It is no great step from private vengeance to vendetta, and there
is no knowing where the vendetta will stop.23

However, at its highest, this theory merely justifies some punishment for
offenders; it says nothing about how much punishment is appropriate or
necessary. Accordingly, it does not provide a foundation for public opin-
ion having a significant role in setting oftense severity.

A closely associated view to the satisfaction theory is that public
opinion must be factored into the sentencing regime—otherwise a lack of
confidence in the courts will result and, ultimately, less respect for, and
compliance with, the law. Certainly, numerous surveys across a number of
difterent jurisdictions, including Scotland, the United States, Germany,
and England, have shown that most members of the community believe
sentences are too lenient.?* Despite this, there is no empirical data showing
that lenient sentences actually cause diminished legal compliance.?>

Moreover, when it comes to punishing criminals, pioneering studies
into the human condition establish that the community is accepting of
lower penalties if this is in its self-interest. An empirical study by Swiss-
based scientists suggests that humans are wired in such a way that we derive
pleasure from punishing wrongdoers.?¢ This is even so where there are no

22. James Firzjames STEPHEN, LIBERTY, EQUALITY, FRATERNITY 161-62 (1873).

23. See Darby v. R, 8 Cr. App. R. (S) 487, 490 (1986).

24.  Julian V. Roberts, The Future of State Punishment: The Role of Public Opinion in Sentenc-
ing, in RETRIBUTIVISM HAS A PasT: Has 11 A Future? 101, 102 (Michael Tonry ed., 2011).

25.  Jesper Ryberg, Punishment and Public Opinion, in PUNISHMENT AND ETHiCs: NEw
PersPECTIVES 149, 155 (Jesper Ryberg & J. Angelo Corlett eds., 2010).

26. Dominique J. F. de Quervain et al., The Neural Basis of Altruistic Punishment, 305
SciENcE 1254, 1258 (2004).
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benefits stemming from the punishment to the punisher. The study is part
of attempts in “neuroeconomics” and the “cognitive neuroscience of social
behavior” to understand the social brain and the associated moral
emotions.

The study found that “most people seem to feel bad if they observe
that norm violations are not punished, and they seem to feel relief and
satisfaction if justice is established.”?” The study focused on what is termed
“altruistic punishment,” where the punishment involves costly acts that are
of no benefit to the punisher but (potentially) confer benefits on other
individuals by discouraging the wrongdoer from behaving in a similar
manner in the future.?® It found that the reason that individuals punish
violators of widely approved norms, although they reap no offsetting ma-
terial (or other) benefits themselves, is because they derive satistaction from
the punishment of norm violators. The part of the brain associated with
enjoyment or satisfaction (the dorsal striatum) was activated when test sub-
jects imposed a penalty on a wrongdoer.?’

The research further showed that altruistic punishment is not a re-
flexive response, like digesting food. Rather it requires a motivation and is
based on an intention to do so. To this end, the researchers noted:

The typical proximate mechanism for inducing motivated ac-
tion is that people derive satisfaction from the action. Most
people seem to feel bad if they observe that norm violations are
not punished, and they seem to feel relief and satisfaction if
justice is established. Many languages even have proverbs indi-
cating such feelings, for example, “Revenge is sweet.”3¢

However, significantly, the experiment showed that when it comes to im-
posing punishment, we are not slaves to our feelings. A second part of the
brain (the prefrontal cortex) is activated when players need to weigh the
satisfaction derived from punishment against the monetary cost of punish-
ing.3! Thus, although the desire to punish has a primal origin, in the end
this can be controlled. As one of the co-authors of the study, Ernst Fehr,
noted, “This all looks pretty rational. . . . People seem to trade oft the
expected satisfaction from punishing with the cost of punishing in quite a
rational way.”’32

27. Id. at 1254.
28. Id. at 1257.
29. Id. at 1258.
30. Id. at 1254.
31. Id. at 1257.

32.  John Roach, Brain Study Shows Why Revenge Is Sweet, NAT'L GEOGRAPHIC NEWS
(Aug. 27, 2004), http://news.nationalgeographic.com/news/2004/08/0827_040827_
punishment.html.
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The results show that the higher the cost of the punishment, the
lower the actual punishment imposed.?*> The main implication of the re-
search findings relates to the relevance of public opinion to sentencing
practice. The findings support the view that public sentiment, which
seems to support increasing tougher sanctions, can be curtailed if the pub-
lic is informed that punishment comes at a cost to the community. Ac-
cordingly, there is no demonstrable reason that public opinion must drive
sentencing policy or procedure.

A more sophisticated justification for incorporating public opinion
into sentencing is that the seriousness of a crime is, at least to some degree,
determined by the extent to which it “offends community mores.”3
Roberts provides examples of flag burning and hate crime offenses and
concludes that the social nature of sentencing and the cultural relativity
associated with crime severity provide a basis for public opinion to some
degree informing offense severity.3>

It is clear that cultural considerations inform not only sentencing, but
also criminality. However, it is not desirable that this practice should con-
tinue. Criminal sanctions involve the direct infliction of pain on individu-
als and, hence, require a moral justification. This cannot be achieved
through norms based on regional and transient customs. We should be
aspiring to an objective value system that is not dependent on historical
and cultural customs and rituals.?® Allowing community mores to inform
crime and sentencing has the capacity to entrench and promulgate existing
practices, which, by any measure, are inhumane and even savage. It is for
this reason that in some parts of the world women accused of adultery are
executed, including by stoning,3” and people are imprisoned for homosex-
ual acts in sixty-nine countries.>®

Sentencing is a purposive social endeavor that must be guided by
rational inquiry, not raw impulse. It should have underlying principles that
govern the way it ought to be administered. These are ascertained through

33. A more recent study by researchers at the University College London, published in
Nature, revealed that men enjoy revenge more than women. Steve Connor, Men Enjoy Revenge
More Than Women Do, N.Z. HERALD, Jan. 19, 2006. The study noted that “both men and
women feel empathy towards people they know experiencing pain but in men the empathy turns
to pleasure when the victim is someone they dislike.” Id. One of the researchers, Dr. Tania
Singer, concluded that “this investigation would seem to indicate there is a predominant role for
men in maintaining justice and issuing punishment.” Id.

34. Roberts, supra note 24, at 116.

35. Id.

36. For the capacity to achieve this, see Mirko Bagaric, A Utilitarian Argument: Laying the
Foundation for a Coherent System of Law, 10 Otaco L. Rev. 163 (2002).

37.  Joint Statement by the United Nations Working Group on Discrimination Against Women in
Law and in Practice, OFrICE OF THE HicH Comm’rR FOR HUumAN RiGHTs (Oct. 18, 2012), http:/
/www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=12672&LangID=E.

38. See INTERNATIONAL LESBIAN, GAY, BISEXUAL, TRANS, AND INTERSEX ASSOCIA-
TION (ILGA), STATE-SPONSORED HOMOPHOBIA passim (4th ed., 2010).
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a process of inductive and deductive logic and by analyzing the relevant
empirical evidence to determine what objectives are, and are not, achieva-
ble through a system of state-imposed punishment. Guidance on sentenc-
ing matters should be sought from experts in the field, but not the
uninformed.

Seeking public views on sentencing is analogous to doctors basing
treatment decisions on what the community thinks is appropriate or to
engineers building cars on the basis of what lay members of the commu-
nity “reckon” seems about right rather than in accordance with the rules
of physics. It is legal commentators, practitioners, and other experts
(namely, criminologists, penologists, sociologists, moral philosophers, and
econometricians) who should be educating the public about how to frame
a sentencing system—not the other way around.

This is not to dismiss the important role of the community, especially
victims of crime, in determining sentencing outcomes. While the unre-
flective views of victims and the community cannot drive sentencing out-
comes, victims need to be listened to because, as discussed in Part IV of
this Article, they provide us with the best information regarding the im-
pact that criminal behavior has on well-being.

While it “feels” good to severely punish wrongdoers, satistying our
emotions does not provide a justification for deliberately inflicting hard-
ships on (albeit flawed) members of our community. That is why we do
not condone road rage, jealous lovers killing their partners, or frustrated
parents beating their children. The level of civilization of a society roughly
correlates with the extent to which it suppresses its feelings in relation to
its law making process.

Accordingly, while reflexively it is assumed that public sentiment
should be a powerful influence in sentencing standards, the reality is other-
wise: the community is not incorrigibly punitive and there is no principle
reason for allowing its (non-expert) views to guide sentencing policy.

C. The Rational Objectives of Punishment

Given that public opinion should not drive sentencing policy and
that neither of the key theories of punishment mandate prescriptive objec-
tives (apart from matching the punishment and the crime), there is a rela-
tively blank canvas from which sentencing objectives can be established. To
this end, it is essential that the objectives are clear and incontestable—
framework errors threaten the viability of the entire structure.

Ultimately, the main objective relating to all aspects of the criminal
justice system is to stop crime. If it cannot be stopped, then at least it
should be reduced. The second goal is to punish criminals appropriately.
As discussed in Part I.B of this Article, humans have an innate desire to
punish wrongdoers—although this desire is not intractable. The concept
of “appropriate” punishment is discussed at length in Part IV, which estab-
lishes that this is not only instinctively appealing but also doctrinally sound.
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There are two other objectives of sentencing policy. These stem from
the impact that sentencing necessarily has on matters of considerable com-
munity and individual importance. First, criminal sanctions involve public
expenditure. This exceeds hundreds of billions of dollars annually.3” Sec-
ondly, criminal sanctions by their very nature involve the deliberate inflic-
tion of pain.*® Often this involves the deprivation of liberty—either total
(imprisonment) or partial (probation). This injects moral considerations
into the inquiry.

Thus, the sentencing system should aim to achieve (only) four goals:

(1) To stop or reduce crime;

(2) To punish criminals appropriately;

(3) To minimize the cost of the system; and

(4) To ensure that the system does not violate important moral

prescriptions.

The rest of this Article sets out how best these goals can be achieved.
A caveat to this is that I do not consider the desirability of capital punish-
ment. The United States is the only developed nation apart from Japan that
still imposes the death penalty. The literature and analysis regarding the
desirability of the death penalty is voluminous. It can only be examined in
the context of a stand-alone dissertation focusing on this issue. This is not
a meaningful limitation to this paper given that not all states impose the
death penalty*' and only a relatively very small number of criminals are
executed in the United States.*?

II. CURRENT SENTENCING SYSTEMS—UNITED STATES
AND AUSTRALIA

A. United States

Each state of the United States has its own sentencing system,*> and
there is considerable divergence across the respective regimes. The federal
jurisdiction also has a discrete sentencing system, which is important be-
cause of the large number of oftenders sentenced under this system and the

39. See infra Part I1.

40. See CHRISTIE, supra note 12, at 48; R.A. Duff, Punishment, Citizenship & Responsibil-
ity, in PUNISHMENT, ExcuUsies AND MoRAL DeveLopMENT 17, 18 (Henry Tam ed., 1996).

41. There are thirty-two states which still have the death penalty. States With and Without
Death Penalty, DEaTH PENALTY INFO. CTR., http://www.deathpenaltyinfo.org/states-and-
without-death-penalty (last visited Feb. 27, 2014).

42. Since 1976, there have been 1,369 executions. Executions by Year Since 1976, DEATH
PENALTY INFO. CTR., http://www.deathpenaltyinfo.org/executions-year (last updated Feb. 26,
2014).

43. Sentencing (and more generally the criminal law) in the United States is mainly the
province of states. See United States v. Morrison, 529 U.S. 598, 610-11 (2000).



SprING 2014]  From Arbitrariness to Coherency in Sentencing 361

important doctrinal influence it has at the state level.** Despite the sen-
tencing variations across the United States, several key commonalties and
themes exist. This Part summarizes these in order to provide a backdrop to
the reform recommendations.

The key distinguishing aspect of the United States sentencing system
compared to that of Australia (and most other sentencing systems in the
world) is the wide-ranging use of mandatory minimum penalties, which in
some form exist in all U.S. states.*> As noted by Berman and Bobas,
“[O]ver the last half-century, sentencing has lurched from a lawless mo-
rass of hidden, unreviewable discretion to a sometimes rigid and cumber-
some collection of rules.”#°

These mandatory minimum penalties are often set out in sentencing
grids, which typically use a criminal history score*” and offense seriousness
to calculate the appropriate penalty. None of these policies and practices
emanated from a clear theoretical foundation, but rather stemmed from
“back-of an-envelope calculations and collective intuitive judgements
[sic].”*® Despite this, there is a convergence of approach:

Modern sentencing reforms have repudiated rehabilitation as a
dominant goal of sentencing. Many structured sentencing laws,
including many guideline sentencing systems and severe
mandatory minimum sentences, are designed principally to de-
ter, incapacitate, and punish offenders.*”

The most extensively analyzed fixed penalty laws are the United
States Sentencing Commission Guidelines Manual (Federal Sentencing
Guidelines).>® These Federal Sentencing Guidelines are no longer
mandatory in nature, following the United States Supreme Court decision

44. Douglas A. Berman & Stephanos Bibas, Making Sentencing Sensible, 37 Onio St. J.
Crim. L. 37, 40 (2006).

45. See USF REPORT, supra note 5, at 46—47 (noting that 137 of 168 surveyed countries
had some form of minimum penalties but none were as wide-ranging or severe as in the United
States).

46. Berman & Bibas, supra note 44, at 40.
47. This is based mainly on the number, seriousness, and age of the prior convictions.

48. Michael Tonry, The Questionable Relevance of Previous Convictions to Punishments for
Later Crimes, in PREVIOUs CONVICTIONS AT SENTENCING 91 (Julian V. Roberts & Andrew von
Hirsch eds., 2010). For criticism of the guidelines, see James S. Gwin, Juror Sentiment on Just
Punishment: Do the Federal Sentencing Guidelines Reflect Community Values?, 4 HArv. L. & PoL’y
REv. 173 (2010); Albert W. Alschuler, Disparity: The Normative and Empirical Failure of the Federal
Guidelines, 58 STAN. L. REv. 85, 92-93 (2005).

49. Berman & Bibas, supra note 44, at 48.

50. U.S. SENTENCING COMM'N, FEDERAL SENTENCING GUIDELINES MANUAL 394
(2012), available at http://www.ussc.gov/Guidelines/2012_Guidelines/Manual_PDF/2012_
Guidelines_Manual_Full.pdf.
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in United States v. Booker.>' However, sentences within guideline ranges are
still imposed in approximately 60 percent of cases.>> The set penalties apply
to most types of offenses, including drug, fraud, and immigration crimes.
A United States Sentencing Commission Report in 2011 noted that the
number of offenses with set terms is increasing and the terms were
increasing.>3

This comes against the backdrop of an increasing emphasis on inca-
pacitation as the key sentencing objective. Perhaps the greatest indication
of the harshness of United States sentencing is that life without parole is
mandatory upon conviction of at least one specified offense in twenty-
seven states.>* There are over forty thousand prisoners in the United States
serving life without parole. This greatly exceeds the number of such pris-
oners in the rest of the world. In Australia, for example, there are only
fifty-nine prisoners serving life without parole.>>

However, at least formally, incapacitation does not overwhelm the
sentencing objectives in the United States. At the federal level deterrence
and rehabilitation also guide sentencing policy. For example 18 U.S.C.
§ 3553(a) provides:

Factors To Be Considered in Imposing a Sentence.— the court
shall impose a sentence sufficient, but not greater than neces-
sary, to comply with the purposes set forth in paragraph (2) of
this subsection. The court, in determining the particular sen-
tence to be imposed, shall consider— . . .

51. 543 U.S. 20 (2005). In Booker, the Supreme Court held that aspects of the guidelines
that were mandatory were contrary to the Sixth Amendment right to a jury trial. Id. See also
Pepper v. United States, 131 S. Ct. 1229 (2011); Irizarry v. United States, 128 S. Ct. 2198
(2008); Greenlaw v. United States, 554 U.S. 237 (2008); Gall v. United States, 552 U.S. 38
(2007); Rita v. United States, 551 U.S. 338 (2007).

52. Sarah French Russell, Rethinking Recidivist Enhancements: The Role of Prior Drug Convic-
tions, 43 U.C. Davis L. Rev. 1135, 1160 (2010); see also Adelman, supra note 2 (arguing that the
guidelines should be abolished because they are too severe and result in the incarceration of a
disproportionate number of minorities, especially African Americans). There is no basis for the
argument that mandatory penalties lead to sentencing racial disparity. In Australia, indigenous
people are imprisoned at fifteen times the rate of the rest of the community—which is much
higher than the rate of imprisonment of African Americans in the United States (which is about
6:1). See GLaze & HERBERMAN, supra note 1, at 7; See 4517.0 — Prisoners in Australia, 2012,
Austi. Bureau of Statistics (Feb. 4, 2013), http://www.abs.gov.au/ausstats/abs@.nsf/
Latestproducts/BD0021D329F0464FCA257B3C000DCCEO?opendocument.

53. U.S. SENTENCING COMM’N, ANALYSIS OF THE IMPACT OF GUIDELINE IMPLEMENTA-
TION OF THE FAIR SENTENCING AcT OF 2010 1F THE AMENDMENT WERE APPLIED RETROAC-
TIVELY 2 (2011). It is very rare for a guideline sentence to be reduced. See David M. Zlotnick,
The War Within the War on Crime: The Congressional Assault on Judicial Sentencing Discretion, 57
SMU L. Rev. 211, 223 (2004).

54. Ashley Nellis, Throwing Away the Key: The Expansion of Life Without Parole Sentences in
the United States, 23 FED. SENT’G REP. 27, 28 (2010).

55. See USF REPORT, supra note 5, at 25. Thus, per capita, the incidence of life without
parole is fifty-one times higher in the United States than in Australia.
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(2) The need for the sentence imposed— . . .
(B) To afford adequate deterrence to criminal conduct;

(C) To protect the public from further crimes of the defendant;
and

(D) To provide the defendant with needed educational or vo-
cational training, medical care, or other correctional treat-
ment in the most effective manner.

In terms of establishing the appropriate sentence, apart from the of-
fense severity, the other key variable that determines the sanction is the
prior history of the offender.”® In relation to most offenses, a criminal
history can approximately double the presumptive sentence. For example,
an offense at level 1457 in the Federal Sentencing Guidelines carries a pre-
sumptive penalty for a first offender of imprisonment for 15 to 21 months,
which increases to 37 to 46 months for an offender with 13 or more crim-
inal history points.>® For an offense at level 36, a first offender has a pre-
sumptive penalty of 188 to 235 months, which increases to 324 to 405
months for an offender with the highest criminal history score. Thus, a
bad criminal history can add between 136 to 170 months (over fourteen
years) to a jail term.

A relatively well-known state-level presumptive sentencing system is
the grid system in Minnesota,>® which also utilizes the same two core vari-
ables in arriving at a sentence. The vertical axis of the grid lists the severity
levels of offenses in descending order (there are ten different levels). The
horizontal axis provides a (seven level) criminal history score, which re-
flects the offender’s criminal record.®® The presumptive sentence appears
in the cell of the grid at the intersection of the oftense score and the of-
fender score. Where the sentence is one of imprisonment, a precise period

56. Carissa Byrne Hessick, Why Are Only Bad Acts Good Sentencing Factors?, 88 B.U. L.
REv. 1109, 1109 (2008) (highlighting the importance of a defendant’s criminal history in assess-
ing their sentence).

57. U.S. SENTENCING COMM'N, supra note 50. The oftense levels range from 1 (least
serious) to 43 (most serious). Examples of level 14 oftenses include criminal sexual abuse of a
ward, failure to register as a sex oftender, and bribery (if the defendant is a public official). Id. at
63, 67, 129.

58. Id. at 395. The criminal history score ranges from 0 to 13 or more (for the worst
oftending record). Id.

59. MINN. SENTENCING GUIDELINES COMM’N, MINNESOTA SENTENCING GUIDELINES
& COMMENTARY, 73-74 (2012), available at http://mn.gov/sentencing-guidelines/images/2013
%2520Standard%2520Grid.pdf. In the United States, over a dozen other states also utilize sen-
tencing grids. See Richard Frase, Sentencing Guidelines in Minnesota and Other American States: A
Progress Report, in THE PoLiTics OF SENTENCING ReErForM 169, 171 (Chris Clarkson & Rod
Morgan eds., 1995).

60. This is determined according to a criminal history score, with each felony carrying a
pre-determined number of points. Felonies more than fifteen years old not are not included in
this analysis. MINNESOTA SENTENCING GUIDELINES & COMMENTARY, supra note 59, at 10-13.
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is indicated, as is a range within which a court can sentence an offender
without it being regarded as a departure.®’ The range allows for the opera-
tion of aggravating and mitigating circumstances, other than those relating
to an offender’s prior criminal history. Sentences may only be imposed
outside the range where substantial and compelling circumstances exist.®?
In Minnesota,® prior convictions also can mean a considerable difference
in ultimate disposition. For example, for a first offender convicted of theft
(over $500) or non-residential burglary, a court can impose a non-custo-
dial sentence,®* whereas for an offender with “a criminal history score”®>
of six or more, the presumptive sentences are twenty-one months and
thirty months, respectively.

Some of the harshest types of mandatory sentencing laws are the
three-strikes laws, which have been adopted in over twenty states.°® The
California three-strikes laws,®” which were reformed in 2012, are the most
well-known.®® Prior to these reforms, oftenders convicted of any felony
who had two or more relevant previous convictions were required to be
sentenced to between twenty-five years to life imprisonment. The impor-
tance attributed to previous convictions was exemplified by the fact that
the current offense did not have to be for a serious and violent felony—
any felony would do. This meant that some offenders were sentenced to
decades in imprisonment for relatively minor crimes. Defendants have
been sentenced to twenty-five years to life where their last offense was for
a minor theft (which, prior to the three-strikes regime, would normally
have resulted in a non-custodial sentence). For example, Jerry Dewayne
Williams, a twenty-seven-year-old Californian was ordered to be impris-
oned for twenty-five years to life without parole for stealing a slice of pep-
peroni pizza from a group of four youths, based on his previous

61. In such cases, the Court must complete a departure report and submit it to the Sen-
tencing Guidelines Commission within fifteen days of the sentence. MINNESOTA SENTENCING
GUIDELINES & COMMENTARY, supra note 59, at 3.

62. For a more detailed explanation of the Minnesota grid system, see Andrew von
Hirsch, Proportionality and Parsimony in American Sentencing Guidelines: The Minnesota and Oregon
Standards, in THE POLITICS OF SENTENCING REFORM, supra note 59, at 149-67.

63. By comparison to other jurisdictions, the Minnesota grid is relatively soft on prior
convictions, and the weight accorded to previous history has reduced in recent years. See MIN-
NESOTA SENTENCING GUIDELINES & COMMENTARY, supra note 59, at 10-11.

64. However, the presumptive penalty is imprisonment for one year and one day.
65. See Frase, supra note 55, at 179.

66. See James Austin et al., The Impact of “Three Strikes and You’re Out,’, 1 PUNISHMENT &
Soc’y 131 (1999); Kelly McMurry, ‘Three-Strikes” Laws Proving More Show Than Go, 33 TRIAL
12 (1997); Tonry, supra note 48, at 93.

67. See Car. PENAL CODE ANN. § 667 (West 2013).

68. The Supreme Court has held that California’s “three-strikes” laws do not violate the
Eighth Amendment prohibition against cruel and unusual punishment. See Ewing v. California,
538 U.S. 11 (2003); Lockyer v. Andrade, 538 U.S. 63 (2003).
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convictions.®® Gary Ewing was sentenced to twenty-five years to life for
stealing three golf clubs, each of which was worth $399. Prior to that he
had been convicted of four serious or violent felonies.””

The California three-strikes law was somewhat softened in 2012,
such that a term of at least twenty-five years would only be required where
the third offense was a serious or violent felony.”" In such cases, offenders
continue to receive a significant premium—they must be sentenced to
double the term they would have otherwise received for the instant of-
fense.”> Thus, despite the softening of the laws, they still provide severe
penalties for serious and violent oftender third-strikers.

Hessick accurately observes that most legislation does not define ag-
gravating or mitigating factors and instead simply states matters that in-
crease or reduce offense severity.”> She observes that the Federal
Sentencing Guidelines stipulate thirteen considerations that are aggravating
(i.e. justify an upward sentencing departure) and eight that are mitigat-
ing.”* Aggravating considerations include whether the crime results in
death or physical injury, the use of weapons, or gang activity.”> Mitigating
factors include assistance to authorities, the existence of coercion and du-
ress as underpinning the crime, diminished capacity, and the voluntary
disclosure of the crime.’® In fact, most state non-capital sentencing re-
gimes that identify aggravating and mitigating factors tend to stipulate
more aggravating than mitigating considerations.””

69. Phil Reeves, ‘Life’ for Pizza Theft Enrages Lawyers, THE INDEPENDENT (Mar. 4, 1995),
http://www.independent.co.uk/news/world/life-for-pizza-theft-enrages-lawyers-1609876.
html.

70. Ewing appealed his sentence to the Supreme Court, which upheld the validity of the
legislation. Ewing, 538 U.S. at 30-31. For a discussion of the case, see Sara Sun Beale, The Story
of Ewing v. California: Three Strikes Laws and the Limits of the Eighth Amendment Proportionality
Review, in CRIMINAL Law STORIES (Donna Coker & Robert Weisberg eds., 2013), available
at  http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2953& context=faculty_
scholarship.

71. See Car. PENAL CODE ANN. § 667 (West 2013).
72. Id.

73. Hessick, supra note 56, at 1127-28. Courts have not developed the concept with
greater specificity. In Lockett v. Ohio, for example, the Court defined mitigating factors in a
capital case as “any aspect of a defendant’s character or record and any of the circumstances of the
offense that the defendant proffers as a basis for a sentence less than death.” 438 U.S. 586,
604-05 (1978).

74. Hessick, supra note 56, at 1127-28.
75. Id. at 1128 nn.93-94.
76. Id. at 1128-29.

77.  Hessick notes that “of the seventeen systems that identify both aggravating and miti-
gating factors, twelve states identify more aggravating than mitigating factors; three states identify
more mitigating than aggravating factors; and two states identify an equal number aggravating
and mitigating factors.” Id.
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Proportionality is a requirement of the sentencing regimes of ten
states in the United States.”® The precise considerations that inform the
proportionality principle vary in those jurisdictions, but generally there are
six relevant criteria:

1

2

(1) Whether the penalty shocks a reasonable sense of decency;
)
(3) The prior criminal history of the offender;
)
®)

The gravity of the crime;

4
5

The legislative objective relating to the sanction;

A comparison of the sanction imposed on the accused with
the penalty that would be imposed in other jurisdictions;
and

(6) A comparison of the sanction with other penalties for simi-
lar and related offenses in the same jurisdiction.””

The prohibition against cruel and unusual punishment in the Eighth
Amendment has been applied sparingly in the sentencing domain. To the
extent that it has been applied in this area, it has been mainly in relation to
proscribing the death penalty for non-homicide offenses®® and juvenile of-
fenders.®! In determining the scope of this limitation, the Supreme Court
has taken into account international standards relating to appropriate levels
of punishment.5?

In relation to non-capital sentences, the Supreme Court has endorsed
the concept of proportionality as being a constraint on the level of punish-
ment, but the concept has not been developed with any degree of preci-
sion and can only be invoked to prohibit sanctions which contain “gross
disproportionality.”s3

78. See Gregory S. Schneider, Sentencing Proportionality in the States, 54 Ariz. L. Rev. 241,
(2012).

79. Id. at 250.

80. See, e.g., Kennedy v. Louisiana, 128 S. Ct. 2641, 2642 (2008).

81. See, e.g., Roper v. Simmons, 543 U.S. 551 (2005) (holding that imposition of death
penalty on juveniles under eighteen years at time of offense violates the Eighth Amendment);
Thompson v. Oklahoma, 487 U.S. 815, 830 (1988) (holding that imposition of death penalty on

offenders under sixteen years at time of offense violates Eighth Amendment).

82. See Thompson, 487 U.S. at (1988); Atkins v. Virginia, 536 U.S. 304 (2002); Graham v.
Florida, 130 S. Ct. 2011 (2010); USF REPORT, supra note 5, at 18—19.

83. See Donna Lee, Resuscitating Proportionality in Noncapital Criminal Sentencing, 40 Ariz.
St. LJ. 527, 529 (2008). Lee observes that gross disproportionality is a threshold requirement to
the application of the proportionality principle. Id. If the proportionality requirement is satisfied,
the Court will apply two further tests: “an intrajurisdictional review of sentences received within
the state for more and less serious crimes, and an interjurisdictional review of sentences received
in other states for the same crime.” Id. For examples of the Court’s application of the propor-
tionality principle, see Pepper v. United States, 131 S. Ct. 1229, 1240 (2011); Ewing v. Califor-
nia, 538 U.S. 11, 20 (2003); Lockyer v. Andrade, 538 U.S. 66, 72 (2003); Solem v. Helm, 463
U.S. 277, 277 (1983); Hutto v. Davis, 454 U.S. 370, 377 (1982); Rummel v. Estelle, 445 U.S.
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Thus, the clear trend of United States sentencing changes over the
past few decades has been a move to increasingly harsh penalties and a
diminishing role for judicial discretion resulting in an inevitable significant
increase in prison numbers.

B. Australia

I now provide an overview of the current Australian sentencing land-
scape. While sentencing law difters in each Australian jurisdiction, consid-
erable convergence exists in relation to important areas. Sentencing in each
of the nine Australian jurisdictions (the six states, the Northern Territory,
the Australian Capital Territory and the Federal jurisdiction) is governed
by a combination of legislation and the common law.

Each statute deals with three main dimensions of sentencing. First, it
sets out the purposes and aims of sentencing.®* Second, it describes aggra-
vating and mitigating factors that affect sentencing. There is a considerable
degree of variation in the extent to which these factors are set out in each
individual statute. These considerations are set out most expansively in the
Crimes (Sentencing Procedure) Act 1999 (New South Wales (NSW)),%> which
lists thirty relevant factors. Most sentencing statutes only sparsely deal with
these considerations. This is not, however, indicative of a legal divergence
between the respective jurisdictions. This is because, as is discussed below,
aggravating and mitigating factors are mainly defined by the common law,
which continues to apply in all jurisdictions.®®

The third main aspect covered by the sentencing statutes is the type
of sanctions that can be imposed on offenders. These are similar across
Australia.?” Typically, there is a range of sanctions; however, in essence,
there are four difterent types. The least serious is a finding of guilt without
any further harshness being imposed on the offender apart from a promise
to the sentencing court not to re-offend during the period of the order,
which is typically in the range of twelve months. These sanctions are vari-
ously labeled as dismissals, discharges, or bonds.®® The second, and most
common, sanction imposed in Australia is a fine, which is a monetary

263, 288 (1980). See also Youngjae Lee, The Purposes of Punishment Test, 23 FEp. SENT’G REP. 58
(2010); John F. Stinefford, Rethinking Proportionality Under the Cruel and Unusual Punishments
Clause, 97 Va. L. Rev. 899 (2011); USF REepORT, supra note 5, at 18—19.

84. Crimes (Sentencing) Act 2005 (ACT) s 7(1); Crimes Act 1914 (Cth) s 16A(1)(2); Crimes
(Sentencing Procedure) Act 1999 (NSW), s 3A; Sentencing Act (NT) s 5(1); Penalties and Sentences Act
1992 (QId) s 9; Criminal Law (Sentencing) Act 1988 (SA) s 10(1); Sentencing Act 1997 (Tas) s 3;
Sentencing Act 1991 (Vic) s 5(1); Sentencing Act 1995 (WA) s 6.

85. Crimes (Sentencing Procedure) Act 1999 (NSW), ss 21A, 24.

86. See Bui v DPP (Cth) (2012) 244 CLR 638.

87. See MIRKO BAaGARIC & RICHARD EDNEY, AUSTRALIAN SENTENCING: PRINCIPLES
AND PracTICES (2011) (analyzing Australian sentencing practices across Australian jurisdictions).

88. See id. at 367.
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exaction against the offender.®” The third, and harshest, form of punish-
ment in Australia is imprisonment.”® The fourth general form of sanction
consists of what are collectively known as intermediate punishments.”!
These are generally imposed when the oftense is too serious to be dealt
with by a fine, but is not serious enough to warrant a term of imprison-
ment. Intermediate sanctions often involve a work component and an or-
der to undertake some form of counseling or training, which is designed
to have a rehabilitative effect. These come under various labels including
community-based orders, home detention, suspended sentences, and in-
tensive corrections orders.”?

The overarching methodology and conceptual approach that sen-
tencing judges undertake in making sentencing decisions is the same in
each jurisdiction. This approach is known as “instinctive synthesis.” The
term originates from the Full Court of the Supreme Court of Victoria
decision of R v Williscroft,”> nearly forty years ago where Justices Adam and
Crockett stated, “Now, ultimately, every sentence imposed represents the
sentencing judge’s instinctive synthesis of all the various aspects involved in
the punitive process.””*

The general methodology for reaching sentencing decisions has been
considered by the High Court on several occasions, and the Court has
consistently adopted the instinctive synthesis approach and rejected the al-
ternative, which is normally referred to as the two-step approach. The
alternative approach involves a court setting an appropriate sentence com-
mensurate with the severity of the offense and then making allowances up
and down, in light of relevant aggravating and mitigating circumstances.”>

In Wong v R%® most members of the High Court saw the process of
sentencing as an exceptionally difficult task with a high degree of “com-
plexity.””7 Exactness is supposedly not possible because of the inherently
multi-faceted nature of that activity.”®

As a result of this approach, there is no single sentence, which is
accurate in a particular case. In Markarian v R, four justices of the High
Court (Gleeson, CJ; Gummow, Hayne, and Callinan, JJ) noted that the

89. Id. at 5.

90. Id.

91. See id. at ch. 13.

92. Id.

93. R v Williscroft, Weston, Woodly, and Robinson [1975] VR 292.
94. Id.

95. See Bacaric & EDNEY, supra note 87, at ch. 4.

96.  (2001) 76 ALJR 79, 94.
97. Id. at 94 (Gaudron, Gummow, and Hayne, JJ).

98. See AB v The Queen (1999) 198 CLR 111, 120 (McHugh, J) (noting the difficulties of
any “attempts to give the process of sentencing a degree of exactness which the subject matter
can rarely bear”); see also_Jones v The Queen, Hili v The Queen (2010) 242 CLR 520; Markarian v
The Queen (2005) 215 ALR 213 (Gleeson, CJ; Gummow, Hayne, and Callinan, JJ).
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sentencing judgment is a “discretionary judgment and . . . there is no
single correct sentence.” On the contrary, there is a “sentencing range”
within which views can reasonably differ as to the appropriate sentence.””

Broadly, each jurisdiction endorses the same objectives of sentencing
in the form of community protection (or incapacitation), general deter-
rence, specific deterrence, rehabilitation, and denunciation.!?® These over-
arching purposes, however, are generally too abstract to provide
meaningful guidance. They often are in conflict!®! and, as is further dis-
cussed below, it is not clear that in fact several of them are attainable
through the sentencing process.

All jurisdictions have adopted the proportionality principle. In a clear
statement of the principle of proportionality, the High Court said in Hoare
v The Queen, “A basic principle of sentencing law is that a sentence of
imprisonment imposed by a court should never exceed that which can be
justified as appropriate or proportionate to the gravity of the crime consid-
ered in light of its objective circumstances.”!02

In Veen (No. 1) v The Queen'> and Veen (No. 2) v The Queen,'** the
High Court also stated that proportionality is the primary aim of sentenc-
ing. In fact, it is considered so important that it cannot be trumped even
by the goal of community protection, which at various times has also been
declared as the most important aim of sentencing.!> Thus, in the case of
dangerous offenders, while community protection remains an important
objective, at common law it cannot override the principle of proportional-
ity. It is for this reason that preventive detention is not sanctioned by the
common law.10°

Proportionality has also been given statutory recognition in all Aus-
tralian jurisdictions.'®” However, there are a number of statutory incur-

99. Id. at para. 6.

100. Crimes Act 1900 (Cth), s 16A does not specifically mention general deterrence; how-
ever, the common law injects this consideration. Director of Public Prosecutions v El Karhani (1990)
21 NSWLR 370; Crimes (Sentencing) Act 2005 (ACT), s 7; Crimes (Sentencing Procedure) Act 1999
(NSW), s 3A; Sentencing Act (NT), s 5; Penalties and Sentences Act 1992 (QId), ss 5, 9; Criminal
Law (Sentencing) Act 1988 (SA), s 10; Sentencing Act 1997 (Tas), s 3; Sentencing Act 1991 (Vic), s 5;
Sentencing Act 1995 (WA), 6 (which merely lists community protection).

101. The goal of rehabilitation, in particular, conflicts with the goals of general deterrence
and community protection. See BAGARIC, supra note 21, at ch. 1-4.

102. (1989) 167 CLR 348, 354.
103. (1979) 143 CLR 458, 467.
104. (1988) 164 CLR 465, 472.
105. See, e.g., R v Channon (1978) 20 ALR 1.

106. Chester v The Queen (1988) 165 CLR 611, 618; see also, R v Chivers (1993) 1 Qd R
432, 437-38 (Court of Criminal Appeal).

107. The Sentencing Act 1991 provides that one of the purposes of sentencing is to impose
just punishment, and that in sentencing an offender the court must have regard to the gravity of
the offense and the offender’s culpability and degree of responsibility. Sentencing Act 1991 (Vic),
ss 5(1)(a), 5(2)(c)—(d) (Austl.). The Sentencing Act 1995 states that the sentence must be “com-
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sions into the proportionality principle. These mainly stem from the trend
towards tougher sentences. In Victoria, for example, serious sexual, drug,
arson, or violent offenders!® may receive sentences in excess of that which
is proportionate to the offense. Indefinite jail terms may also be imposed
for offenders convicted of “serious offenses,” 19 where the court is satisfied
“to a high degree of probability that the offender is a serious danger to the
community.” "9 Similar provisions to those operating in Victoria regarding
serious violent and sexual offenders!!! and indefinite sentences also exist in
most jurisdictions for offenders who are assessed as constituting a serious
danger to the community.''?

It is important to emphasize that while the proportionality principle
is a key aspect of the Australian sentencing system, this is more in abstract
than reality. As noted in Part IV of this Article, the proportionality princi-
ple is lacking in content and is more akin to an aspirational ideal than a
guiding prescription. Australian courts have steered clear of addressing the
considerable jurisprudential challenges related to the proportionality doc-
trine, however this has not dampened their enthusiasm in the abstract for
the doctrine.

mensurate with the seriousness of the offense.” Sentencing Act 1995 (WA) s 6(1)(a) (Austl.). The
Crimes Sentencing Act 2005 provides that the sentence must be “just and appropriate.” Crimes
(Sentencing) Act 2005 (ACT), s 5(1)(a). In the Northern Territory and Queensland, the relevant
sentencing statutes provide that the punishment imposed on the offender must be just in all the
circumstances. See Sentencing Act (NT) s 5 (1)(a) (Austl.); Penalties and Sentences Act 1992 (QId) s
9(1)(a) (Austl.). Meanwhile in South Australia, the emphasis is upon ensuring that “the defen-
dant is adequately punished for the offense.” Criminal Law (Sentencing) Act 1988 (SA) s 10(1)(k).
The need for a sentencing court to “adequately punish” the offender is also fundamental to the
sentencing of offenders for Commonwealth matters. See Crimes Act 1914 (Cth) s 16A(2)(k). The
same phrase is used in the New South Wales. See Crimes (Sentencing Procedure) Act 1999 (NSW) s
3A(a).

108. Serious offenders are essentially those who have previously been sentenced to jail for a
similar type of offense, except in the case of serious sexual offenders, where the offender must
have two prior sexual matters or a sexual and violent prior arising from the same incident. See R
v LD [2009] VSCA 311 (Unreported, Maxwell, P; Redlich, JA; Vickery, AJA, 18 Dec. 2009);
R v Dooley [2006] VSCA 269 (Unreported, Callaway and Redlich, JJA; Coldrey, AJA, 4 Dec.
2006). For a misapplication of this section, see R v Nguyen [2008] VSCA 141 (Unreported,
Vincent and Nettle, JJA; Mandie, AJA, 14 Aug. 2008.

109. Sentencing Act 1991 (Vic), ss 18A—18P (Austl.). Serious oftenses include certain homi-
cides, rape, serious assaults, kidnapping, and armed robbery. Id. at s 3. The constitutionality of
the indefinite sentencing provisions was confirmed in R v Moffat [1998] 2 VR 229.

110. Sentencing Act 1991 (Vic), s 18B(1) (Austl.).

111. Penalties and Sentences Act 1992 (Qld) s 163 (Austl.); Sentencing Act (NT) s 65 (Austl.);
Criminal Law (Sentencing) Act 1988 (SA) s 23 (Austl.); Sentencing Act 1997 (Tas) s 19 (Austl.);
Sentencing Act 1995 (WA) s 98 (Austl.).

112. See, e.g., Penalties and Sentences Act 1992 (QId) pt 10 (Austl.); Crimes (Serious Sex
Offenders) Act 2006 (NSW) pt 3 (Austl.); Sentencing Act 1995 (NT), ss 65—78 (Austl.); Dangerous
Prisoners (Sexual Offenders) Act 2003 (QId) (Austl.); Sentencing Act 1995 (WA) ss 98—101 (Austl.);
Criminal Law (Sentencing) Act 1988 (SA) pt 2, div 3 (Austl.); Criminal Code Act 1924 (Tas) s 392
(Austl.).
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Another commonality in all jurisdictions is that aggravating and miti-
gating factors operate relatively uniformly throughout the country, despite
the different ways in which they are dealt with by statute. These considera-
tions stem mainly from the common law and are continually evolving.
There are between two hundred and three hundred such factors.''> Key
mitigating considerations include: a plea of guilty; assistance to law en-
forcement authorities; remorse; voluntary cessation from offending; volun-
tary disclosure of crime; psychiatric and psychological illness; intellectual
disability; youth; good prospects of rehabilitation; previous good character;
onerous prison conditions; forgiveness of the victim; and an offense com-
mitted under duress.!'* Important aggravating factors are: prior criminal
record; significant level of injury or damage caused by the offense; vulnera-
bility of victim; high level of planning; offenses committed while on bail
or parole; offenses committed with others; and breach of trust.'!>

The large number of aggravating and mitigating factors is one of the
key reasons that it is not possible to predict with confidence the exact
sentence that will be imposed in any particular case. A degree of certainty
1s, however, injected by the fact that two factors attract a numerical dis-
count. An earlier guilty plea can, in most jurisdictions, attract a 25 percent
discount,''® while a guilty plea coupled with assistance to authorities can
result in a 50 percent reduction in penalty.''”

Fixed penalties for serious offenses in Australia are rare.''® However,
two jurisdictions have “standard penalties” for a number of offenses. The
most comprehensive standard penalty provisions are in New South Wales
(NSW), which were enacted by the Crimes (Sentencing Procedure) Amend-
ment (Standard Minimum Sentencing) Act 2002 (NSW).''® Division 1A of
Part 4 (§ 54A(2)) sets standard non-parole periods for a range of offenses
where an offender is found guilty at trial for an offense within the mid-

113. See JOANNA SHAPLAND, BETWEEN CONVICTION AND SENTENCE: PROCESS OF MITI-
GATION 55 (1981) (identifying 229 mitigating and aggravating factors); Roger Douglas, Sentenc-
ing, Social Status and Sentence, in GuiLTY, YOUR WORSHIP: A STUDY OF VICTORIA’S
MacisTRATES” COURTS, 55, 55-86 (1980) (identifying 292 relevant sentencing factors).

114. See Bagaric & EDNEY, supra note 87, at 1-60721.
115. See BAGariCc & EDNEY, supra note 87.

116. This is similar in each jurisdiction. See, e.g., Criminal Case Conferencing Trial Act 2008
(NSW) s 17 (Austl.); Deering v W. Austl. [2007] WASCA 212 (Unreported, Owen, Wheeler,
and Miller, JJA, 17 Oct. 2007); Fischer v Police (2005) 154 A Crim R 511; R v Cameron (2002)
187 ALR 65; R v Thomson (2000) 49 NSWLR 383.

117. R v Jones, R v Hili [2010] NSWCCA 108; R v Holland [2011] NSWCCA 65; R v
Baldock [2010] WASCA 170.

118. Human trafficking offenses are some of the few offenses that carry fixed penalties. See
Migration Act 1958 (Cth) ss 233A-233C (Austl.).

119. Crimes (Sentencing Procedure) Amendment (Standard Minimum Sentencing) Act 2002
(NSW).
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range of objective seriousness for an offense of that type.'>® By way of
example, the penalty for murder is twenty years; the penalty increases to
twenty-five years where the victim was a police officer, emergency services
worker, correctional officer, judicial officer, or other designated official.'?!
The penalty for sexual assault is seven years, while the penalty for unautho-
rized possession or use of firearms is three years. The standard non-parole
provisions commenced on February 1, 2003.122

The standard non-parole periods apply where the offender is found
guilty after a trial.’>> They are useful reference points where the offender
pleads guilty, even when it is found that the objective seriousness of the
offense is below the middle range. Pursuant to section 44(2) of the Crimes
(Sentencing Procedure) Act 1999 (NSW), the parole period must not exceed
one-third of the non-parole period for the sentence, unless special circum-
stances exist. Thus, in normal circumstances, the non-parole period cannot
be less than 75 percent of the head sentence.!?*

Similar provisions to those in NSW operate in South Australia. Sec-
tion 32A of the Criminal Law (Sentencing Act) 1988 (SA) operates in a simi-
lar manner. This provision applies in relation to a range of serious offenses,
mainly involving sex or violence.!2>

The main problem with Australian sentencing is its unpredictability
and inconsistency. The main reason for this is the instinctive synthesis ap-
proach to sentencing. The unfettered discretionary nature of Australian
sentencing calculus is similar to the largely uncontrolled sentencing process
in the parts of the United States approximately fifty years ago, which led
Judge Marvin Frankel to describe the U.S. system as lawless.'2¢

120. Changes to the regime have been proposed recently. See NEw SoutH WALES Law
RerorM COMM’N, SENTENCING: INTERIM REPORT ON STANDARD MINIMUM NON-PAROLE
Periops (2012). The Report recommends retention of the current sentencing regime, with
some minor modifications to make clear the considerations that are relevant to a determination
of the objective seriousness of the offense. Id.

121. Id. at div.1A.

122. Id.

123. See Muldrock v The Queen (2011) 244 CLR 120. In Muldrock, the High Court gave
guidance regarding the appropriate methodology for dealing with standard non-parole periods
prescribed by the Crimes (Sentencing Procedure) Act of 1999. Id. The Court noted that the method-
ology for determining the appropriate sentence does not permit a two-step process, which starts
with an assessment of whether the crime in question falls within the middle range of seriousness
compared with a “typical” offense of that nature, and then an inquiry into whether the oftense
merits a harsher or more lenient disposition. Id. Instead, the normal instinctive synthesis meth-
odology is still employed, where the Court uses the standard non-parole penalty as a guidepost in
the same way in which it does the maximum penalty. Id.

124. For a discussion, see Marshall v R [2007] NSWCCA 24.

125. See Criminal Law (Sentencing) Act 1988 (SA) s 32A (Austl.); see also Sentencing Act
(1995) (NT) s 53A (Austl.) (implementing a similar regime for the offense of murder).
126. MARVIN FRANKEL, CRIMINAL SENTENCES: LaAw WiTHOUT ORDER 8 (1972). For a

critique of Frankel’s impact, see Lynn Adelman & Jon Deitrich, Marvin Frankel’s Mistakes and the
Need to Rethink Federal Sentencing, 13 BERKELEY J. CriM. L. 239 (2009).
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The inconsistency in Australian sentencing is demonstrated in a
number of ways. The Australian Law Reform Commission Report 103,
Same Crime, Same Time: The Sentencing of Federal Offenders,'?” looked at
sentences across Australia involving the same offenses where the courts
were all applying the federal sentencing regime'?® and noted considerable
difterences in penalties across jurisdictions. The offenses that the Commis-
sion focused on were drug offenses and fraud oftenses.'??

For example, the report looked at sixty-three instances of trafficking
a commercial quantity of MDMA (3,4-methylenedioxy-IN-
methamphetamine, or Ecstasy) during the five-year period of
2000-2004."3% The jurisdictions where most cases occurred were NSW,
Western Australia (WA) and Victoria. Overall, the mean terms (maximum
and minimum) combined for all three states were 136 and 66 months,
while for each individual state they were as follows: NSW (154 and sev-
enty-two months); WA (132 and sixty-nine months); Victoria (sixty-six
and thirty-nine months).!3!

For a commercial quantity of heroin there were 155 cases, of which
86 percent involved this charge only.'>> The mean term for these three
states combined was eighty-seven and forty-eight months, but once again
there were considerable regional differences for each of these three states,
i.e. in NSW (eighty-one and forty-eight months); WA (169 and seventy
months); Victoria (sixty-five and forty-three months).'33

The level of inconsistency is also demonstrated by numerous research
reports which compare similarly placed offenders who are subjected to
vastly difterent penalties. The most recent example of this is a 2013 report
by the Victorian Advisory Council, Reoffending Following Sentencing in the
Magistrates’ Court of Victoria.'>* One of the purposes of this report was to
ascertain if offenders who were sentenced to imprisonment reoftended at
different rates to those sentenced to other sanctions.!>> As noted later in
this commentary, the empirical data clearly shows that harsh punishment
does not discourage offenders from further offending and in fact may even

127. See AusTL. Law REForM COMM’N, SAME CRIME, SAME TIME: SENTENCING OF
FEDERAL OFFENDERS (20006), available at http://www.alrc.gov.au/sites/default/files/pdfs/
publications/ALRC103.pdf.

128. Id.
129. Id. at 801.
130. Id. at 877.
131. Id.
132. Id.

133. Id. at 878. In 2008, the High Court of Australia ruled that there is no difference in
drug seriousness for sentencing purposes, and thus the disparity between sentences for MDMA
and heroin is no longer justified. See Adams v The Queen (2008) 234 CLR 143.

134. SENTENCING ADVISORY COUNCIL, REOFFENDING FOLLOWING SENTENCING IN THE

MAGISTRATES” COURT OF VICTORIA, at xi (2013).
135. Id. at ix.
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result in a higher incidence of future offending. The theory of specific
deterrence is false. The report supported this finding—oftenders sentenced
to imprisonment generally reoftended at a higher rate than those that were
subjected to more lenient dispositions.'3¢ This information is not new.!3’

The most illuminating aspect of the report is how that conclusion
was derived. The methodology involved comparing the recidivism rates of
offenders who had been sentenced to imprisonment with those who were
subjected to more lenient dispositions, including wholly suspended
sentences.!*® This involved controlling the respective samples for factors
that could influence the result (e.g., prior criminal record, age, offense
type, and sex). Thus, the methodology involved using matched
subsamples.'3?

It 1s striking that identically situated offenders could be subjected to
such vastly different outcomes. This is one of the most unsatisfactory as-
pects of a largely unfettered judicial sentencing discretion.

Thus, sentencing in Australia has a number of objectives; however,
there is no attempt to prioritize them. The sentencing calculus is largely
uncontrolled, but it is at least superficially underpinned by the need to
impose proportionate sentences. Sentences of more than ten years impris-
onment are relatively rare,'#” and, on balance, they are much shorter than
those in the United States, where the portion of prisoners serving a term
of twenty years or more'*! exceeds the portion of Australian prisoners
serving sentences half that length. This is also reflected in the fact that the
imprisonment rate in Australia is less than one-fifth of that in the United
States. 42

III. CAN SENTENCING DETER, REHABILITATE, OR PROTECT
THE COMMUNITY?

In developing a sentencing framework, it is necessary to identify the
outcomes that can be achieved through a system of state-imposed punish-
ment—it is obviously futile to pursue the unattainable, especially given the
important interests at stake in this area. In assessing the objectives and capa-
bilities of sentencing, as noted in Part I of this Article, the most important

136. Id. at 24-27.

137. See infra Part III.A (discussing specific deterrence).

138. See Sentencing Advisory Council, supra note 134, at 24-26.

139. Id. at 24.

140. The average length of a prison term is slightly over three years (3.7 years) and of
22,512 prisoners only 3,855 (17 percent) were serving a term of ten or more years. AUSTRALIAN
BUREAU OF STATISTICS, supra note 9, at 44.

141. In the United States, approximately 21 percent of prisoners are serving sentences in
excess of twenty years, and of these, one in ten is serving a life term. USF REPORT, supra note 5,
at 17. The portion of Australian prisoners serving a term of twenty years or more is only 7
percent. AUSTRALIAN BUREAU OF STATISTICS, supra note 9, at 43.

142. See supra Part 11.A.
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consideration relates to crime prevention. This consideration has in fact
been instrumental in driving sentencing policy. However, something was
forgotten in the process—namely, an examination of whether sentencing
can in fact reduce crime and, if so, the manner in which this can be best
achieved. This Part of the Article seeks to bridge this information gap.

General deterrence and incapacitation have been widely used to jus-
tify harsh criminal penalties. To a lesser degree, specific deterrence has
been used in a similar manner. The main objective that has been invoked
to support softer penalties is rehabilitation. 1 examine which of these
objectives are achievable.

There is a vast body of literature in relation to each of these sentenc-
ing objectives. These topics have been the subject of extensive recent anal-
ysis.'*3 The discussion below summarizes the main studies in relation to
each relevant sentencing objective and the current state of knowledge.
This is made easier by the fact that there is a relatively clear consensus in
relation to each of the areas, with the exception of rehabilitation and, to a
lesser degree, incapacitation. I start with the objectives in relation to which
the evidence is most clear-cut.

A.  Specific Deterrence Does Not Work

Specific deterrence aims to discourage crime by punishing individual
offenders for their transgressions and, thereby, convincing them that crime
does not pay. It attempts to dissuade offenders from reoffending by in-
flicting an unpleasant experience on them (normally imprisonment),
which they will seek to avoid in the future.'** The available empirical data
suggests that specific deterrence does not work, so inflicting harsh sanc-
tions on individuals does not make them less likely to reoftfend in the fu-
ture.'*> The level of certainty of this conclusion is very high; in fact, it is so
high that specific deterrence should be abolished as a sentencing
consideration.

There have been numerous studies across a wide range of jurisdic-
tions and different time periods that come to this conclusion.'*® Daniel
Nagin, Francis T. Cullen, and Cheryl L. Jonson provide the most recent

143. Mirko Bagaric & Theo Alexander, The Capacity of Criminal Sanctions to Shape the Beha-
viour of Offenders: Specific Deterrence Doesn’t Work, Rehabilitation Might and the Implications For Sen-
tencing, 36 Crim. L.J. 159 (2012) [hereinafter Bagaric & Alexander, Criminal Sanctions|; Mirko
Bagaric & Theo Alexander, The Fallacy That is Incapacitation: An Argument for Limiting Imprison-
ment Only to Sex and Violent Offenders, 2 J. COMMONWEALTH Crim. L. 95 (2012) [hereinafter
Bagaric & Alexander, Fallacy]; Mirko Bagaric & Theo Alexander, (Maiginal) General Deterrence
Doesn’t Work—and What it Means for Sentencing, 35 Crim. L.J. 269 (2011).

144. Bagaric & Alexander, Criminal Sanctions, supra note 143 at 159.
145. I

146. For a review of the studies, see Bargaric & Alexander, Criminal Sanctions, supra note
143.
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extensive literature review regarding specific deterrence.'*” They reviewed
the impact of custodial sanctions versus non-custodial sanctions and the
effect of sentence length on reoffending. The review examined six experi-
mental studies where custodial versus non-custodial sentences were ran-
domly assigned;'*® eleven studies which involved matched pairs;'#° thirty-
one studies which were regression based;'>° and seven other studies which
did not neatly fit into any of those three categories and included naturally
occurring social experiments which allowed inferences to be drawn re-
garding the capacity of imprisonment to deter offenders.

This last category of studies also included one based on clemency
granted to over 20,000 prisoners in Italy in 2006. A condition of release
was that, if those who were released reoffended within five years, they
would be required to serve the remaining (residual) sentence plus the sen-
tence for the new offense. It was noted that there was a 1.24 per cent
reduction in reoffending for each month of the residual sentence. This
observation can be explained on the basis that the threat of future impris-
onment discouraged reoffending. However, it was also noted that offenders
who had served longer sentences prior to being released had higher rates of
reoftending, supporting the view that longer prison terms reduce the ca-
pacity for future imprisonment to shape behavior.!>!

Nagin et al. suggest that offenders who are sentenced to imprison-
ment do not have a lower rate of recidivism than those who receive a non-
custodial penalty and, in fact, that some studies show that the rate of recid-
ivism among offenders sentenced to imprisonment to be higher. They
conclude that:

Taken as a whole, it is our judgment that the experimental
studies point more toward a criminogenic [that is, the possible
corrupting eftects of punishment| rather than preventive eftect
of custodial sanctions. The evidence for this conclusion, how-
ever, is weak because it is based on only a small number of
studies, and many of them point estimates are not statistically
significant.'>?

The review suggests that not only do longer jail terms not deter, but
neither do tougher jail conditions. Studies also show that oftenders who

147. See Daniel S. Nagin, Francis T. Cullen & Cheryl L. Jonson, Imprisonment & Reoffend-
ing, 38 CrRIME & JusT., 115, 145 (2009); see also DONALD RITCHIE, SENTENCING ADVISORY
Councit, Does IMPRISONMENT DETER? A REVIEW OF THE EVIDENCE (2011); DonN
WEATHERBURN ET AL., AUSTL. INST. OF CRIMINOLOGY, THE SPECIFIC DETERRENT EFFECT
OF CustobIiaL PENALTIES ON JUVENILE REOFFENDING (2009).

148. Nagin, Cullen & Jonson, supra note 147, at 144-45.
149. Id. at 145-54.

150. Id. at 154-55.

151. Id. at 155.

152. Id. at 145.



SprING 2014]  From Arbitrariness to Coherency in Sentencing 377

are sentenced to maximum security prisons, as opposed to minimum se-
curity conditions, do not reoffend less.!>3

These general findings are supported by a more recent experimental
study by Donald Green and Daniel Winik.'>* They observed the reoftend-
ing of 1,003 offenders who were initially sentenced for drug-related of-
fenses between June 2002 and May 2003 by a number of different judges
whose sentencing approaches varied significantly (some were described as
“punitive” and others as “lenient”), resulting in differing terms of impris-
onment and probation. The study concluded that neither the length of
imprisonment nor probation had an effect on the rate of reoffending dur-
ing the four-year follow-up period.'>>

As noted above, a more recent study by the Victorian Sentencing
Advisory Council, which compared similarly placed offenders who had
been sentenced to imprisonment with those who had not been impris-
oned, also found that those who were not sentenced to imprisonment had
a lower recidivism rate.!>°

Accordingly, the weight of evidence supports the view that subject-
ing offenders to harsh punishment is unlikely to increase the prospect that
they will become law-abiding citizens in the future. It follows that the goal
of specific deterrence cannot be achieved by the imposition of criminal
sanctions and should not influence sentencing practice.

B.  General Deterrence (Also) Does Not Work

The main form of deterrence that is used to justify harsh penalties is
general deterrence. General deterrence seeks to dissuade potential offend-
ers with the threat of anticipated punishment from committing similar of-
tenses by illustrating the harsh consequences of offending.

There are two forms of general deterrence. Marginal general deter-
rence concerns the correlation between the severity of the sanction and the
prevalence of an offense. Absolute general deterrence concerns the thresh-
old question of whether there is any connection between criminal sanc-
tions, of whatever nature, and the incidence of criminal conduct.'>” The
evidence suggests that marginal deterrence does not work, while absolute
general deterrence does work.'® The findings regarding general deter-
rence are relatively settled.

153. See, e.g., M. Keith Chen & Jesse M. Shapiro, Do Harsher Prison Conditions Reduce
Recidivism? A Discontinuity-based Approach, 9 Am. L. & Econ. Rev. 1 (2007).

154. See Donald P. Green & Daniel Winik, Using Random Judge Assignments to Estimate the
Effects of Incarceration and Probation on Recidivism Among Drug Offenders, 48 CrRIMINOLOGY 357,
357-58 (2010).

155. Id. at 380-81.

156. See SENTENCING ADVISORY COUNCIL, supra note 134.

157. See FRANKLIN ZIMRING & GORDON HAWKINS, DETERRENCE: THE LEGAL THREAT
IN CrIME CONTROL 14 (1973).

158. For an overview of the literature, see RITCHIE, supra note 138.
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The failure of even the death penalty to act as a marginal deterrence
is exemplified by the experience in New Zealand. Between 1924 and
1962, there were periods of time when the death penalty (for murder) was
in force, then abolished, then revived, and abolished again. The changes
generally followed some level of public debate and were well publicized.
Although the murder rates fluctuated during this period, they bore no cor-
relation to the prevailing penalty, whether capital punishment or life
imprisonment.!>?

Similar findings have emerged in the United States.’®® Some com-
mentators have attempted to establish a link between lower homicide rates
and the death penalty in the United States.'®' However, the evidence used
in support of a connection between lower homicide rates and capital pun-
ishment has been debunked on the basis that the data upon which it is
based is statistically insignificant and the evidence goes against the over-
whelming trend of the data. As has been pointed out by Richard Berk, the
main findings in support of the hypothesis that capital punishment is a
deterrent are based on eleven instances out of a sample size of one thou-
sand observations where the homicide rate dropped in a U.S. state follow-
ing an execution in the previous year.'®> The data is statistically
meaningless and contrary to the trend of 99 percent of the observations.
Beck states:

Whatever one makes of those 11 observations, it would be bad
statistics and bad social policy to generalize from the 11 obser-
vations to the remaining 989. So, for the vast majority of states
for the vast majority of years, there is no evidence for deter-
rence in these analyses. Even for the remaining 11 observations,
credible evidence for deterrence is lacking.!¢3

Commenting on what clearly emerges from the literature, Beck concludes,
“[I]t is apparent that for the vast majority of states in the vast majority of
years, there is no evidence of a negative relationship between executions
and homicides.” !¢

159. See NIGEL WALKER, SENTENCING IN A RATIONAL SOCIETY 60-61, 191 (1969); see
also RicHarD Hoop, THE DEATH PENALTY: A WORLD-WIDE PERSPECTIVE 211-12 (1996).

160. See, e.g., John K. Cochran et al., Deterrence or Brutalization? An Impact Assessment of
Oklahoma’s Return to Capital Punishment, 32 CrimiNnoLoGy 107, 129 (1994).

161. See, e.g., Dale O. Cloninger and Roberto Marchesini, Execution and Deterrence: A

Quasi-Controlled Group Experiment, 35 AppLIED Econ. 569 (2001); Paul R. Zimmerman, State
Executions, Deterrence, and the Incidence of Murder, 7 J. AppLiED Econ. 163 (2004).

162. See Richard Berk, New Claims about Executions and General Deterrence: Déja Vi All Over
Again? 2 J. EmpiricaL LEGaL Stubp. 303, 328 (2005).
163.  Id.

164. Id. at 313. For a more wide-ranging study with similar conclusions, see Dieter DSl-
ling et al., Is Deterrence Effective? Results of Meta-Analysis of Punishment, 15 EUR. J. oN CriM. &
Por’y Res. 201 (2009). See also John J. Donohue 111, Assessing the Relative Benefits of Incarceration:
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The strongest evidence in support of the theory of marginal general
deterrence stems from the considerable drop in serious crime levels in the
United States over the past thirty years. As noted in the discussion below,
the drop coincided with a significant increase in the imprisonment rate.
The rate of violent crime in the United States dropped by more than 60
percent from 1993 to 2010.16>

These figures, at face value, suggest that imprisoning ever increasing
numbers of offenders effectively reduces the crime rate. A number of de-
tailed studies have been undertaken to examine and explain this causal
connection. One analyst, William Spelman, has stated that up to 21 per-
cent of crime reduction is attributable to the increased rate of imprison-
ment.'°© However, it is not clear whether this reduction is attributable to
the incapacitation of offenders (who are thereby prevented from commit-
ting crimes whilst they are imprisoned) or to the effects of marginal deter-
rence.'®” Removing more than one million offenders from the community
obviously makes it impossible for them to participate in crime and hence
add to the crime statistics during their period of incarceration.'®®

Further, it has been noted that similar crime reduction trends oc-
curred in the United States’ nearest neighbor, Canada, over approximately
the same period. During that period, the imprisonment rate in Canada
actually fell.'®®

Empirical evidence not only questions the causal link between higher
penalties and lower crime, but also provides strong evidence of alternative
explanations for falling crime rates. For example, economist Steven Levitt
argues that up to 50 percent of the fall in the United States crime rate can

The Overall Change over the Previous Decades and the Benefits on the Margin, in DO PRISONS MAKE
Us SAreRr?: THE BENEFITS AND COsTS OF THE PrRIsON Boom 269 (Steven Raphael & Michael
A. Stoll eds., 2009); Anthony N. Doob & Cheryl Marie Webster, Sentence Severity and Crime:
Accepting the Null Hypothesis, 30 CRIME & JusT. 143 (2003).

165. JaNeT L. LAURITSEN & MARIBETH L. REZEY, BUREAU OF JUSTICE STATISTICS,
TeEcHNICAL REPORT: MEASURING THE PREVALENCE OF CRIME WITH THE NATIONAL CRIME
VICTIMIZATION SURVEY 4 (2003), available at http://www.bjs.gov/content/pub/pdf/mpcncvs.
pdf.

166. See William Spelman, What Recent Studies Do (and Don’t) Tell Us About Imprisonment
and Crime 27 CRIME & JUsT. 419, 422 (2000); see also Steven D. Levitt, Understanding Why Crime
Fell in the 1990s: Four Factors That Explain the Decline and Six That Do Not, 18 J. ECON. PERsP.
163, 177-78 (2004). See generally THE CrRIME Drop IN AMERICA (Alfred Blumstein & Joel
Wallman eds., 2000).

167. See Roger K. Warren, Evidence-Based Sentencing: The Application of Principles of Evi-
dence-Based Practice to State Sentencing Practice and Policy, 43 U.S.F. L. Rev. 585, 594 (2009) (refer-
encing several studies that show a 10 percent increase in imprisonment rates produces a 2 to 4
percent reduction in the crime rate, most of which is in relation to non-violent offenders).

168. As noted below, some of this reduction is also attributable to more police.

169. Raymond Paternoster, How Much Do We Really Know About Criminal Deterrence?, 100
J. Crim. L. & CriMINOLOGY 765, 803 (2010).
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be attributed to the legalization of abortion in the 1970s.'7¢ After that
point, an increased number of women from disadvantaged groups (teenag-
ers, the poor, and minority groups) were able to abort unwanted
pregnancies, and Levitt argues that the children from those unwanted
pregnancies would have been more likely to commit crimes as adults.!”!
This ostensibly incredible finding is supported by the fact that states with
higher abortion rates in the 1970s had higher drops in crime in the 1990s:
each 10 percent rise in abortions corresponds to a one percent drop in
crimes two decades later.!”?

Recent research from Germany is consistent with U.S. findings re-
garding the failure of marginal general deterrence.'”® At the Goethe Uni-
versity Frankfurt, Horst Entorf reviewed twenty-four years of criminal
sentencing practices in West German states for correlates to the crime rate.
Entorf sought to examine the effect of each stage of the prosecution pro-
cess, from investigation to conviction, on the commission rates of two spe-
cific crimes (“major property” and “violent crimes”), in order to assess
their relative contribution to the overall effect of the criminal prosecution
process on crime rates.'’* The results were analyzed by the theoretical
econometric analysis methodology,'”> which considered the deterrent ef-
fects of formal and informal, as well as custodial and non-custodial,
sanctions.

It was discovered that a deterrent effect was found at “the first two
stages of the criminal prosecution process” (charge and conviction) rather
than at the “less robust” severity of punishment stage (sentencing).!”® En-
torf also found that:

Results presented in [the] article suggest that crime is particu-
larly deterred by certainty of conviction. Here, contrary to
popular belief, neither police nor judges, but public prosecu-
tors, play the leading role. Extending severity of sentences,

170. See Michael Ellison, Abortion Cuts Crime Says Study, THE GUARDIAN (Aug. 9, 1999),
http://www.theguardian.com/world/1999/aug/10/michaelellison; Levitt, supra note 166, at
182-83.

171. Id.

172. See id.

173. See Horst Entorf, Crime, Prosecutors, and the Certainty of Conviction (Institute for the
Study of Labor, Discussion Paper No. 5670, 2011), available at http://papers.sstn.com/sol3/
papers.cfim?abstract_id=1835309. For a recent study supporting the inability of sanctions to deter
domestic violence, see Frank A. Sloan et al., Deterring Domestic Violence: Do Criminal Sanctions
Reduce Repeat Offenses?, 46 J. Risk & UNCERTAINTY 51, 53 (2013).

174. Id.

175. Theoretical econometrics studies statistical properties of econometric procedures.
Such properties include power of hypothesis tests and the efficiency of survey-sampling methods,
experimental designs, and estimators. See ROBERT S. PINDYCK & DaNIEL L. RUBINFELD,
EcoNOMETRIC MODELS AND Economic FOrecasTs (4th ed. 1998).

176. Entorf, supra note 173, at 30.



SprING 2014]  From Arbitrariness to Coherency in Sentencing 381

however, does not seem to provide a suitable strategy for fight-
ing crime. In particular, the length of the imprisonment terms proves
insignificant.V77

By contrast, the evidence relating to absolute general deterrence is
more positive. The strongest empirical evidence in support of absolute de-
terrence comes from the United States, which (as noted above) over the
past three decades has seen a marked increase in police numbers'”® and a
sharp decrease in crime. The near universal trend of the data that outlines
this link supports the view that more police, and hence the greater actual
and perceived likelihood of detection, has contributed to the reduction in
crime.!”?

The connection is complex due to the multi-faceted nature of the
changes that occurred during this period, which may also have had an
effect on the crime rate. These changes include such things as better police
methods, a generally improving economy, and other variables including
abortion trends and the greater use of imprisonment. It has been noted
that the greatest reduction in crime numbers occurs where police are
highly visible.

This accords with the ostensible success of “zero tolerance” '8 polic-
ing in locations such as New York City, which saw the greatest number of
extra police employed and the sharpest decline in crime.'®! This trend was
evident well over a decade ago. In a period of only several years following
the introduction of zero tolerance policing, the rates of violent and prop-
erty crime fell by approximately 35 percent.!8?

177. ENTOREF, supra note 173, at 4 (emphasis added).
178. See Levitt, supra note 166, at 177 (estimating the increase to be about 14 percent).

179. For further discussion, see John E. Eck & Edward R. Maguire, Have Changes in Polic-
ing Reduced Violent Crime?: An Assessment of the Evidence, in THE CRIME DROP IN AMERICA 207,
248 (Alfred Blumstein & Joel Wallman eds., 2000).

180. Zero tolerance policing is founded on the “broken windows” theory, which provides
that strict enforcement of minor crime and restoring physical damage and decay, such as broken
windows and graffiti, would prevent the fostering of an environment which was conducive to
more serious offenses being committed. See George L. Kelling & James Q. Wilson, Broken Win-
dows: The Police and Neighborhood Safety, THE ATLANTIC MONTHLY, Mar. 1, 1982, at 29, available
at http://www.theatlantic.com/magazine/archive/1982/03/broken-windows/304465/. The re-
duction in the New York crime rate has been largely attributed to this policy. See JAMES AUSTIN
& MicHAEL JacoBsoN, How NEw York City REDUCED MAss INCARCERATION: A MODEL
FOR CHANGE? (2013), available at http://www.vera.org/sites/default/files/resources/downloads/
how-nyc-reduced-mass-incarceration.pdf.

181. FRANKLIN E. ZIMRING, THE GREAT AMERICAN CRIME DECLINE (2007).

182. Peter Grabosky, Zero Tolerance Policing, 102 AUSTL. INST. OF CRIMINOLOGY: TRENDS
& Issuks IN CRIME & CriM. JusT. 1, 2 (1999). Grabosky notes that zero tolerance policing is
not solely responsible for the drop in crime. He suggests that there are numerous contributing
factors, including sustained economic growth, a reduction in the use of crack cocaine, the aging
of the baby-boomer generation beyond the crime-prone years, restricting the access of teenagers
to firearms, and longer sentences for violent criminals. Id.; see also Daniel Nagin, Criminal Deter-
rence Research at the Outset of the Twenty-First Century, 23 CRIME & JusTICE 1, 30-32 (1998);
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After evaluating the large number of surveys analyzing the connec-
tion between more police and the crime rate, Raymond Paternoster
concludes:

What we are left with, then, is that clearly police presence de-
ters crime, but it is probably very difficult to say with any de-
gree of precision how much it deters. Let us take Levitt’s
estimate as a reasonable guess, that increasing the size of the
police force by 10% will reduce crime by about 4% or 5%.1%3

The link between lower crime rates and potential offenders’ higher
perceptions of being caught supports the theory of absolute deterrence
because such offenders know that if they are caught, some hardship awaits
them. If rather than punishing offenders, police handed out lollies or
movie tickets, the utilization of more police would result in more crime.

Thus, general deterrence does work, at least to the extent that if
there were no real threat of punishment for engaging in unlawful conduct,
the crime rate would soar. It follows that the threat of punishment discour-
ages potential offenders from committing crime. This justifies the punish-
ment of wrongdoers. The evidence does not support the view, however,
that this relationship operates in a linear fashion; that is, the deterrent effect
of sanctions does not increase in direct proportion to the severity of
sanctions.

Accordingly, while the objective of deterrence justifies imposing
punishment, it is at best a remote consideration when it comes down to
the question of how much punishment should be imposed. Absolute gen-
eral deterrence provides a justification for imposing punishment but it does
not justify the imposition of penalties that exceed the objective gravity of
the offense. It follows that the pursuit of general deterrence cannot justify
the imposition of harsh penalties for oftenders.

C. Incapacitation
1. Selective Incapacitation

Incapacitation is often used as a basis for justifying longer sentences.
Incapacitation aims to protect the community by confining offenders to
imprisonment during which time they can no longer commit offenses.
The effectiveness of incapacitation cannot be judged by the height of the

Robert J. Sampson & Jacqueline Cohen, Deterrent Effects of the Police on Crime: A Replication and
Theoretical Extension, 22 Law & Soc’y Rev. 163, (1988); Hope Corman & H. Naci Mocan, A
Time-Series Analysis of Crime, Deterrence, and Drug Abuse in New York City, 90 Am. ECON. REv.
584, (2000); Thomas B. Marvell & Carlisle E. Moody, Specification Problems, Police Levels, and
Crime Rates, 34 CRIMINOLOGY 609 (1996); Kirk R. Williams & Richard Hawkins, Perceptual
Research on General Deterrence: A Critical Review, 20 Law & Soc’y Rev. 545 (1986).

183. See Paternoster, supra note 169, at 799; see also Levitt, supra note 166. But see Eck &
Maguire, supra note 179, at 207 (arguing that these conclusions are not valid, principally because
of incomplete data and cursory analysis).
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prison wall. Imprisonment as a means of community protection is only
effective if, but for being imprisoned, the oftender would have committed a
further offense.!8+

There are two forms of incapacitation. The first is selective incapaci-
tation. This focuses on the individual offender, and its success is contingent
upon distinguishing between offenders who will reoftfend from those who
will not. Most of the research in this area has been directed towards pre-
dicting which serious offenders will reoffend.'®> In this regard, the focus
has been oftenders who commit violent and sexual offenses.

A wide-ranging analysis in the 1990s of the data regarding the capac-
ity of any discipline to predict future criminal behavior noted that predic-
tive techniques “tend to invite overestimation of the amount of
incapacitation to be expected from marginal increments of
imprisonment.” 86

More recent actuarial tools have been developed to score a person’s
level of risk by mapping their profile to variables that are known risk fac-
tors. Structured professional judgment and criminogenic needs tools also
use a range of variables'®” which are designed to be more nuanced than
actuarial tools because they aim to not only predict the likelihood of vio-
lence, but also the imminence, severity, and possible targets of the risk.!8%
These more recent attempts to accurately predict dangerousness in the
context of violent and sexual offenses have also proven to be deficient.!s?

184. See Kevin Bennardo, Incarceration’s Incapacitative Shortcomings (May 7, 2013) (un-
published manuscript), available at http://papers.sstn.com/sol3/papers.cfm?abstract_id=2191128
(noting that some incapacitative models assume that prison is not part of society); see also Colin
Murray, To Punish, Deter and Incapacitate: Incarceration and Radicalisation in UK Prisons after 9/11, in
Prisons, TERRORISM AND ExTrEMIsM 1 (Andrew Silke ed., 2013) (noting that for incapacita-
tion to work, it is important that inmates do not corrupt other prisoners).

185. See Bagaric & Alexander, Fallacy, supra note 143, at 104-05 (discussing research pre-
dicting which serious offenders will reoffend).

186. Frank E. ZiIMRING & GORDON HAwKINs, INCAPACITATION: PENAL CONFINE-
MENT AND THE RESTRAINT OF CRIME 86 (1997).

187. The LSI-R assessment model, which is used in New South Wales, has fifty-four vari-
ables. See NEw SouTH WALES SENTENCING CouNciL, HIGH-RIsK VIOLENT OFFENDERS: SEN-
TENCING AND PosT-CuUsTODY MANAGEMENT OPTIONS 23 (2012), available at http://www.

sentencingcouncil. lawlink.nsw.gov.au/agdbasev7wr/sentencing/documents/pdf/ online%20final
%20report%20hrvo.pdf.

188. For a discussion of these tools, see id. at 20—-24.

189. See BERNADETTE McCSHERRY & PATRICK KEYZER, SEX OFFENDERS AND PREVEN-
TIVE DETENTION: PoLiTics, PoLicy AND PracTICE (2009); Jessica Black, Is the Preventive De-
tention of Dangerous Olffenders Justifiable? 6 J. AppLiED SEC. RES. 317, 322-23 (2011). See generally
DaNGEROUs PEOPLE: PoLicy, PREDICTION, AND PrACTICE (Bernadette McSherry & Patrick
Keyzer eds., 2011). Most recently it has been suggested that habitual criminals and serious of-
fenders have a different brain anatomy compared to other people. Neuroimaging of the brain
showed that such offenders have less brain activity in certain areas of the brain, including the
ventromedial prefrontal cortex and the dorsolateral prefrontal cortex, which are associated with
self~awareness, learning from past experiences, and emotions. See ADRIAN RAINE, ANATOMY OF
VioLeNCE: THE BrorocicaL RooTs oF CRIME passim (2013).
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All predictive tools use prior criminal history as a key variable. This
has generally proven to be an unreliable indicator.’®® A New South Wales
Study focused on offenders who committed serious violent offenses!®! in
1994 and were released from custody no later than 2009. There were 435
such oftenders and the tracking showed that by September 2011, seventy-
three offenders had committed another offense involving a serious degree
of violence—meaning that 83 percent did not commit such an oftense.'*?
The offenders that were least likely to reoffend were those convicted of
drug offenses.'”?

2. General Incapacitation

While selective incapacitation does not work, general incapacitation
is more eftective in reducing crime.'”* General incapacitation involves im-
prisoning offenders simply because they have committed a criminal offense
on the basis that while in prison they cannot inflict harm in the general
community. Little or no effort is normally made to predict future offend-
ing patterns, whether on the basis of previous criminal history or other
considerations.'”> There is no clear line between selective and general in-
capacitation and the difference is often simply one of degree. Once large
numbers of offenders are imprisoned on the basis of predictive criteria,
which is demonstrably inaccurate, then a process that may have initially
had the appearance of selective incapacitation turns into a system of gen-
eral incapacitation. All jurisdictions punish recidivists more severely than
first time offenders.'” Often the extent of the premium is so significant
that this has eftectively evolved into a process of general incapacitation.'®”

190. For a summary of the literature, see MicHAEL E. EzeLr & LAwreNCE E. COHEN,
DESISTING FROM CRIME: CONTINUITY AND CHANGE IN LONG-TERM CRIME PATTERNS OF
SEr10Us CHRONIC OFFENDERS (2005); Kathleen Auerhahn, Conceptual and Methodological Issues
in the Prediction of Dangerous Behavior, 5 CRIMINOLOGY & Pus. Por’y 771 (2006); Michael E.
Ezell, The Effect of Criminal History Variables on the Process of Desistance in Adulthood Among Serious
Youthful Offenders, 23 J. ConTEMP. CRIM. JUsT. 18 (2007); Lila Kazemian, Assessing the Impact of
a Recidivist Sentencing Premium on Crime and Recidivism Rates, in PREVIOUS CONVICTIONS AT
SENTENCING: THEORETICAL AND APPLIED PERSPECTIVEs 227 (Julian V. Roberts & Andrew
von Hirsch eds., 2010).

191. This included sexual offenses. HiGH-Risk VIOLENT OFFENDERS, supra note 187, at
31.

192. Id.

193. Id.

194. For a discussion regarding the distinction between special and collective incapacita-

tion, see ZIMRING & HAWKINS, supra note 186, at 60-75.

195.  An exception is the Dutch law discussed below which is aimed at recidivists with ten
prior convictions. See infra Part I11.C.2.

196. See Mirko Bagaric, The Punishment Should Fit the Crime—DNot the Prior Convictions of
the Person that Committed the Crime: An Argument for Less Impact Being Accorded to Previous Convic-
tions in Sentencing, 51 SAN Dieco L. Rev. __ (forthcoming 2014).

197. Id.
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Theoretically, general incapacitation should work because the more
people that are in prison, the less people there will necessarily be available
who could commit crime in the general community. Accordingly, it
should follow that this will reduce the crime rate in absolute terms. How-
ever, it should also reduce crime in a relative sense. This is because people
who commit crime (even those who are non-recidivists) are dispropor-
tionately from one sector of the community: the lower socio-economic
group. Poor people are grossly over-represented in prisons across the
world.??® Thus, imprisoning large numbers of poor people should reduce
crime by reducing not only the number of crime offenses, but also the
number of crimes per non-prison population.

Most of the research into the testing of the general incapacitation
model has been undertaken in the United States, presumably because of
the unprecedented increase in the prison population over the past thirty
years. The weight of evidence supports the view that general incapacita-
tion works. In the United States between 1993 and 2010:

(a) the rate of violent victimization rates decreased by 76%;

(b) the decline in total household property crime victimization
was 64%.199

During this period the imprisonment rate rose from 1.365 million to 2.27
million prisoners.2?? At face value, these figures suggest a causal link be-
tween imprisoning greater numbers of offenders and an effective reduction
in the crime rate.

As noted above, William Spelman has calculated that up to 21 per-
cent of crime reduction is attributable to the increased rate of imprison-
ment.2°! Other studies support the success of incapacitation, but remain
equally unclear about its precise impact. According to literature examined

198. See, e.g., STEVEN Box, RECEssiON, CRIME AND PUNISHMENT 96 (1987) (reviewing
sixteen major studies correlating income inequality and crime); Pat Carlen, Crime, Inequality and
Sentencing, in A READER ON PUNISHMENT 309 (R. A. Duff and David Garland eds., 1994); THE
SENTENCING PrOJECT, REDUCING RACIAL DISPARITY IN THE CRIMINAL JUSTICE SYSTEM: A
MANUAL FOR PRACTITIONERS AND PorLicYMAKERS (2008), available at http://www.sentencing
project.org/doc/publications/rd_reducingracialdisparity.pdf.

199. See JANET L. LAURITSEN & MARIBETH L. REZEY, U.S. DEP’T OF JUSTICE, MEASUR-
ING THE PREVALENCE OF CRIME WITH THE NATIONAL CRIME VICTIMIZATION SURVEY 1
(2013), available at http://www.bjs.gov/content/pub/pdf/mpencvs.pdf.

200. The 1.365 million figure includes inmates in local jails (456,000) and State and Federal
Prisons (909,000). See Tracy L. SNerr, U.S. DEP'T OF JUsTICE, CORRECTIONAL POPULA-
TIONS IN THE UNITED STATES, 1993, at iii (1995), available at http://www.bjs.gov/content/
pub/pdf/cpop93bk.pdf. The 2.27 million figure also includes inmates in local jails (749,000) and
State and Federal Prisons (1,518,000). See LaAUrEN E. Grazg, U.S. DeP’T OF JusTICE, COR-
RECTIONAL POPULATIONS IN THE UNITED STATES, 2010, at 3, 7 (2011), available at http://
www.bjs.gov/content/pub/pdf/cpus10.pdf.

201. See Spelman, supra note 166, at 485; see also William Spelman, The Limited Importance
of Prison Expansion, in THE CRIME DROP IN AMERICA, supra note 166, at 98.
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by Roger Warren, a 10 percent increase in imprisonment rates produces a
2 to 4 percent reduction in the crime rate; however, most of this relates
only to non-violent offenses.??

While general incapacitation seems to have some validity, one con-
stant finding is that it is usually most effective in relation to minor crime,
although some success can also be achieved in relation to more serious
forms of offending.2°* This is because minor oftenders reoffend more fre-
quently than serious offenders.

The effectiveness of general incapacitation for relatively minor of-
fenses is supported by an Australian study published in 2006 by Don
Weatherburn et al., How Much Crime Does Prison Stop? The Incapacitation
Effect of Prison on Burglary.?°* The study measured the impact of imprison-
ment on burglary rates. It concluded:

[A]t least so far as burglary is concerned; prison does seem to
be an eftective crime control tool. Our best estimate of the in-
capacitation eftect of prison on burglary (based on the assump-
tion that burglars commit an average of 38 burglaries per year
when free) is 26 per cent. This estimate does not appear to be
overly sensitive to the value of offending frequency we assume
. . . . These percentage effects might not seem large but, in
absolute terms, an incapacitation effect of 26 percent is
equivalent to preventing over 44,700 burglaries per annum.?°3

However, the report then noted that the cost associated with using
imprisonment as a tool to reduce the burglary rate was too high:

The fact that prison is effective in preventing a large number of
burglaries raises the question of whether increased use of im-
prisonment would be an effective way of further reducing the
burglary rate. Our findings on this issue, like those of incapaci-
tation studies in Britain and the United States (Cohen 1978;
Tarling 1993), are not that encouraging. They suggest that a
doubling of the sentence length for burglary would cost an ad-
ditional $26 million per annum but would only reduce the an-
nual number of burglaries by about eight percentage points. A
doubling of the proportion of convicted burglars would pro-
duce a larger effect (about 12 percentage points) but only if

202. See Warren, supra note 167, at 594.

203. See, e.g., BEN VorLaarDp, TiLBURG Law & Econ. CtR., Preventing Crime Through
Selective Incapacitation (2010); Don Weatherburn, Jiuzhao Hua & Steve Moffatt, How Much Crime
Does Prison Stop? The Incapacitation Effect of Prison on Burglary, N.S.W. CRIME & JusT. BULL. (Jan.
2006), available at http://www Jawlink.nsw.gov.au/lawlink/bocsar/1l_bocsar.nst/vwFiles/cjb93.
pdf/$file/cjb93.pdt.

204. See VOLLAARD, supra note 203, at 1.

205. See Weatherburn, supra note 203, at 6.
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ated.

those who are the subject of our new penal policy offend as
frequently as those who are currently being imprisoned. Given
what we know about the frequency of offending amongst bur-
glars who do not currently receive a prison sentence, this seems

highly unlikely.20¢

387

Similar findings are reported regarding sentence enhancements im-
posed on offenders in the Netherlands.??” A law passed in 2001 required
increased sentence severity for offenders who had ten or more prior con-
victions.??® A key distinction between the enhancements imposed by these
laws and those in some other jurisdictions was that they were relatively
minor—no more than an additional three years’ imprisonment.2’? By
2007, fourteen hundred offenders were sentenced under this regime, most
of whom were non-violent offenders.2' The result was a dramatic drop in
the rate of burglary and car theft in the ten cities in which the law oper-

The report concluded:

We find that in a situation of a relatively low rate of incarcera-
tion, sentence enhancements for a carefully selected group of
prolific offenders can dramatically reduce the crime rate . . . .
Although the group of offenders sentenced under the law ac-
counted for only 5 percent of the prison population six years
after its introduction, the sentencing policy lowered the rate of
burglary and theft from cars by an estimated 40 percent through
the incapacitation eftect alone.

When comparing the cost of enhanced prison sentences with
the social benefits of lower crime rates, we find the benefits of
the policy to exceed the costs. Even for this highly selective
sentencing policy that only affected 1,400 offenders in the pe-
riod 2001-2007, we find evidence for rapidly decreasing returns
to scale. The marginal crime-reducing eftect of incapacitating
another prolific offender declines by more than half from the
lowest to the highest rate of application of the law. The benefit-
cost ratio drops sharply when more offenders are serving time
under the habitual offender law.2!1

206.
207.
208.

See id. at 9.

VOLLAARD, supra note 203.

In absolute terms, the increase was not drastic. The habitual offender law allowed for

sentences of imprisonment of two to three years to be imposed in most cases. See VOLLAARD,
supra note 203, at 33.

209.
210.
211.

Id.
Id. at 7.
Id. at 32-33.
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More wide-ranging data also support the link between prior and fu-
ture offending and the fact that the link is strongest in relation to minor
offending. The most wide-ranging study of the trajectory of offenders in
Australia was undertaken by the Australian Bureau of Statistics and released
in August 2010, in a report entitled, “An Analysis of Repeat Imprison-
ment Trends in Australia.”2'2 The report is based on a fourteen-year longi-
tudinal study for the period July 1, 1994 to June 30, 2007. The study
grouped prisoners into two cohorts. The first consisted of those released
between July 1, 1994 and June 30, 1997 and consisted of 28,584 people.
The second comprised prisoners released between July 1, 2001 and June
30, 2004 and consisted of 26,700 people. The study compared recidivism
rates from both cohorts within three years from release. It also examined
the ten-year re-imprisonment rate for the earlier cohort.?!?

The report noted that the number of prisoners with prior imprison-
ment grew at a rate of 3.2 percent each year,?'* although this rate was not
steady, with the rate ranging from 56 percent to 62 percent.?'> The data
on the portion of released prisoners who return to imprisonment within
the respective three-year periods are even more illuminating. The report
noted that for the 1994 to 1997 cohort, about 20 percent were re-impris-
oned within two years; one-quarter were re-imprisoned within three
years, and 40 percent were imprisoned by the end of the ten-year survey
period.?!® A surprising finding (given that rehabilitative measures had pre-
sumably improved between 2004 and 2007)2'7 was that prisoners released
in the later cohort were more likely to be re-imprisoned than the earlier
cohort over an equivalent three-year follow up period.?'® The re-impris-
onment rate for the latter cohort was 17 percent higher than for the earlier
one, i.e. the rate for 1994 to 1997 was 25.1 percent compared to 29.5
percent for the 2004 to 2007 cohort.?"”

212. JEssicA ZHANG & ANDREW WEBSTER, AUSTL. BUREAU OF STATISTICS, AN ANALY-
sis OF REPEAT IMPRISONMENT TRENDS IN AUSTRALIA USING PRISONER CENSUS DATA FROM
1994 Tto 2007 (2010), available at http://www.ausstats.abs.gov.au/ausstats/subscriber.nst/0/26
D48B9A4BE29D48CA25778C001F67D3/§File/1351055031_aug%202010.pdf.

213. Id.

214. Id. at 2, 12.

215. Id.

216. Id. at 16.

217. For further discussion, see infra Part 1I1.D.

218. ZHANG & WEBSTER, supra note 212, at 25. For a discussion of the implications of this
finding, see infra Part IV.
219. ZHANG & WEBSTER, supra note 212, at 25. More recent data, however, indicates that

the imprisonment rate is, in fact, even higher. A report by the Australian Productivity Commis-
sion showed that 40 percent of prisoners released during the 2010-2011 financial year were
returned to prison within two years. See AUSTL. PropucCTIVITY COMM'N, REPORT ON GOV-
ERNMENT SERVICES 2012, at tbl.C.5 (2012), available at http://www.pc.gov.au/__data/assets/
pdf_file/0018/114912/government-services-2012-volume1.pdf.



SprING 2014]  From Arbitrariness to Coherency in Sentencing 389

Thus most of the prison population examined was made up of peo-
ple who had been in prison before. Moreover, the data showed that pris-
oners with prior imprisonment were twice as likely as first-timers to return
to prison (50 percent compared to 25 percent imprisonment rates, respec-
tively, from ten years after release).?2° When a logistic regression was ap-
plied to this data, it emerged that the odds ratio that a prisoner with a
number of previous prison terms would be imprisoned were 2.9 times that
of a first-time prisoner.??! Thus it does appear that first-time prisoners are
less likely to be re-imprisoned than repeat prisoners.

In terms of re-imprisonment trends by offense type for the 1994 to
1997 release cohort, it was noted that by June 30, 2007, the offenders who
were most commonly re-imprisoned were those sentenced for burglary
(58 percent), theft (53 percent) and robbery (45 percent), while those who
were least re-imprisoned were those convicted of drug oftenses (24 per-
cent) and sexual assault (21 percent).???

The recidivism levels ascertained by this report are high, but in reality
they are considerably higher. The report did not focus on released offend-
ers who committed crimes for which they were not imprisoned. Thus,
there is a clear link between previous offending and an enhanced risk of
future offending. This link justifies extra steps being taken to prevent of-
fenders from committing further offenses. As we have seen, taking large
numbers of people with prior convictions out of the community will re-
duce the crime rate.

Therefore, the complex question is: what response is appropriate and
can be adapted to the above findings? The matter is complicated by the
fact that prior offending is a stronger indicator of future offending in rela-
tion to minor offense than it is for serious oftenses. In relation to relatively
minor offenses, incapacitation works. However, while confining repeat
minor criminals clearly disables them from committing further offenses in
the community for a period of time, it almost certainly does not justify the
unrestrained use of imprisonment to combat non-serious crime.??? These

220. ZHANG & WEBSTER, supra note 212, at 19.

221. Id. at 23.

222. Id. at 30.

223. It is notoriously difficult to undertake an accurate cost-benefit analysis of imprison-

ment given the large number of speculative figures involved. See, e.g., David S. Abrams, The
Imprisoner’s Dilemma: A Cost Benefit Approach to Incarceration, 98 Iowa L. Rev 915, 915-16
(2012). The variables include the efficacy of imprisonment to achieve the goals of general deter-
rence, specific deterrence, and incapacitation. Id. The variables associated with the cost of crime
are even cruder and involve numerous methodologies with no agreed variables. Id. Even Abrams
concedes that “further research will make such cost-benefit calculations even more useful” and
“[m]ore studies that estimate crime costs, elasticity’s, prison costs and other parameters for dif-
ferent regions, age groups, and types of crime are needed.” Id. at 969. Abrams further notes that
“[g]oing forward, the cost-benefit approach should be expanded to other areas of criminal jus-
tice, including policing, alternate sanctions, and prisoner re-entry programs.” Id.; see also Kym
DosseToRr, AUSTL. INST. OF CRIMINOLOGY, COST-BENEFIT ANALYSIS AND ITS APPLICATION
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offenders should be subjected to an incapacitative penalty, but govern-
ments need to develop more intelligent alternatives to imprisonment that
can monitor the activities of recidivist minor offenders at a fraction of the
cost of imprisonment.?>*

Given the limits of predicting serious offending on the basis of prior
convictions, selective incapacitation for serious offenses, on the other
hand, seems to be flawed. However, there is stronger evidence that general
incapacitation does work in relation to such offenses. While most serious
offenders do not reoffend, individuals with previous convictions for serious
offenses commit such crime at a much greater frequency than the rest of
the criminal population. Further, as noted above, oftenders with prior
convictions for serious offenses reoffend more frequently than first-time
offenders.

This leaves policy-makers with a difficult choice. Ultimately, the is-
sue comes down to ascertaining the level and nature of risk and the appro-
priate burden placement—i.e. whether it should fall on the offender or
prospective victims in the general community.

There is a degree of unfairness associated with imprisoning offenders
tor longer than is commensurate with the severity of their instant offense.
However, it would be remiss of legislatures not to take all reasonable steps
to prevent innocent people from being victimized. The fact that potential
victims cannot be identified in advance does not negate the need to put in
place mechanisms to limit serious encroachments on the human rights of
citizens. Thus, the debate about incapacitation as an appropriate sentenc-
ing goal is not about balancing the utilitarian benefit of community safety
against the right to liberty of offenders. It is about weighing competing
rights: the liberty of offenders against the right to sexual and physical in-
tegrity of prospective victims.

In relation to risk allocation decisions, the weight of the burden
should be disproportionately shouldered by the morally and legally culpa-
ble (offenders), as opposed to the innocent potential victims who have not
played any role in creating the dilemma. The rights of the innocent trump
those of the guilty, assuming the rights are of approximately equal
importance.

Thus, the deprivation of liberty occasioned by longer sentences for
recidivists is justified as a means of increasing the protection of the bodily
and sexual integrity of other individuals. However, this does not justify
greatly enhanced penalties. The balance that is appropriate must be pro-
portionate to the objective that is sought and not gratuitously over-reach
in order to satisfy the instinct to punish repeat offenders.

TO CRIME PREVENTION AND CRIMINAL JUSTICE RESEARCH (2012), available at http://www.
aic.gov.au/documents/A/4/F/%7bA4FA76DE-535E-48 C1-9E60-4CF3F878FD8D%7dtbp042.
pdf.

224, For suggestions, see Bagaric & Alexander, Fallacy, supra note 143, at 114.
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There is insufficient empirical data to enable accurate and forensic
choices to be made about how much extra prison time should be imposed
on recidivists. However, at some point there is a diminishing marginal re-
turn in terms of oftenses prevented for each year of prison time. In addi-
tion, in any decision-making calculus, certain consequences (in the form
of additional prison time) need to carry more weight than speculative out-
comes (in the form of whether or not a particular offender would have
actually re-offended). Therefore, the recidivist loading for serious offenses
should be relatively minor, say 20 to 50 percent,??®> and certainly nowhere
near the oppressive levels that are manifest in some sentencing grids and
three-strikes regimes.

It is important to note that the relevance of a prior record dissipates
over time, such that if an offender remains crime-free for approximately
seven years, his or her likelihood of reoffending is approximately the same
as for a person without a criminal history.22¢ Thus, prior convictions
should cease to be taken into account after this period.

D. Rehabilitation

While the goal of incapacitation can justify the infliction of more
severe penalties for some oftenders, should this be offset by the desire to
rehabilitate offenders? The eftectiveness of rehabilitation in lowering the
rate of repeat offending has been the subject of a large number of studies.
Though the evidence is not conclusive, as discussed below, on balance it
seems that specific forms of intervention may be able to reduce recidivism.
Unlike the other key sentencing goals that have been analyzed above, reha-
bilitation (if it is effective) serves normally to decrease rather than increase
penalty severity.

Studies indicating that rehabilitation does not work provide the most
damaging objection to rehabilitation as a suitable goal of sentencing. Fol-
lowing extensive research conducted between 1960 and 1974, Robert
Martinson, in an influential paper, concluded that empirical studies had
not established that any rehabilitative programs had worked in reducing
recidivism.??” The Panel of the National Research Council in the United
States, several years after this work, also noted that there were no signifi-
cant differences between the subsequent recidivism rates of offenders re-

225. As shown by the Dutch previous conviction enhancement law, to be effective, the
premium does not need to be oppressive.

226. See Megan C. Kurlycheck, Robert Brame & Shawn D. Bushway, Scarlet Letters and
Recidivism: Does an Old Criminal Record Predict Future Offending?, 5 CRIMINOLOGY & Pus. PoL’y
483, 490 (2006).

227. Robert M. Martinson, What Works? Questions and Answers about Prison Reform, 35
Pus. InT. 22, 25 (1974).
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gardless of the form of punishment. They concluded, “This suggests that
neither rehabilitative nor criminogenic effects operate very strongly.”228

In recent years, the research has taken on a more optimistic note.
Most Australian jurisdictions have devoted increasing resources to rehabili-
tation over the past decade. The most recent wide-ranging Australian
study regarding the effectiveness of rehabilitation is a report by Karen
Heseltine, Andrew Day, and Rick Sarre for the Australian Institute of
Criminology, published in 2011.22° The report focused on changes and
improvements to prison based correction rehabilitation programs in the
custodial environment since 2004, when the previous report was issued.?3?

The report by Heseltine et al., while unable to evaluate the effective-
ness of rehabilitation programs currently operating in Australian prisons,
summarized recent cross-jurisdictional studies into the effectiveness of cer-
tain rehabilitation programs. It noted that while there were mixed results,
there were some programs that reported positive outcomes.?3!

This was especially the case in relation to sexual offender programs,
where some studies showed that the recidivism rate of offenders complet-
ing the program was about half of that of other oftenders.?32 The results of
programs directed towards violent offenders were less positive, but a wide-
ranging review of studies focusing on United Kingdom programs noted
that reductions in offending for violent offenses by around 7 to 8 percent
had occurred.?33 Overseas studies reported some success with anger man-
agement programs, but an Australian study (of a shorter twenty hour pro-
gram) showed limited positive outcomes related to program completion.?3*
There is no cogent evidence supporting the effectiveness of domestic vio-

228. See DETERRENCE AND INCAPACITATION: ESTIMATING THE EFFECTS OF CRIMINAL
SaNncTIONS ON CRIME RATEs 66 (Alfred Blumstein, Jacqueline Cohen & Daniel Nagin eds.,
1978).

229. KAREN HESELTINE ET AL., AUSTL. INST. OF CRIMINOLOGY, PRISON-BASED COR-
RECTIONAL OFFENDER REHABILITATION PrROGRrRAMS: THE 2009 NATIONAL PICTURE IN AUs-
TRALIA 112 (2011), available at http://www.aic.gov.au/documents/5/6/4/%7b564B2ECA-
4433-4E9B-B4BA-29BD59071E81%7drpp112.pdf.

230. Id. at 2.

231. Id.

232. See LEON BAKKER ET AL., N.Z. DeP’T OF CORRECTIONS, AND THERE WAS
LiguT . . . EVALUATING THE KiA MARAMA TREATMENT PROGRAMME FOR NEW ZEALAND

SEx OFFENDERS AGAINST CHILDREN 2 (2007), available at http://www.corrections.govt.nz/
__data/assets/pdf_file/0004/665635/kiamarama.pdf; R. Karl Hanson et al., First Report of the
Collaborative Outcome Data Project on the Effectiveness of Psychological Treatment for Sex Offenders, 14
SExuAL ABUSE 169 (2002).

233. DArriIck JoLLIFFE & DavID P. FARRINGTON, U.K. MINISTRY OF JUSTICE, A Sys-
TEMATIC REVIEW OF THE NATIONAL AND INTERNATIONAL EVIDENCE ON THE EFFECTIVENESS
OF INTERVENTIONS WITH VIOLENT OFFENDERS, at iii (2007), http://webarchive.nation-
alarchives.gov.uk/20100505212400/http://www justice.gov.uk/publications/docs/review-
evidence-violent.pdf.

234. Karen Heseltine et al., Brief Anger Interventions with Offenders May Be Ineffective: A Rep-
lication and Extension, 48 BEHAV. RES. & THERAPY 246 (2010).
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lence or victim awareness programs.>>> However, drug and alcohol pro-
grams have been shown to be effective at reducing substance abuse and
reoffending.?3¢

This assessment is consistent with the findings of Ojmarrh Mitchell,
David B. Wilson and Doris L. MacKenzie, who undertook a major analy-
sis of studies into the effectiveness of drug treatment programs in prison.3”
The studies they focused on related to drug users and compared reoftend-
ing patterns of offenders who completed a drug rehabilitation program
with those who did not complete a program, or completed only a mini-
mum program between the years 1980 and 2004. They analyzed sixty-six
studies in total. The report concluded, “Overall, this meta-analytic synthe-
sis of evaluations of incarceration based drug treatment programs found
that such programs are modestly effective in reducing recidivism.”?38
Moreover, it noted that programs that dealt with the multiple problems of
drug users (termed therapeutic communities) were the most successful,
whereas there was no evidence to support good outcomes associated with
“boot camp” programs.”’23”

A striking aspect of rehabilitation is how little is known about its
effectiveness, especially in the Australian context where considerable (and
increasing) resources are directed in the hope of rehabilitating oftenders. As
noted above, the weight of empirical data (though it is far from uniform or
consistent) suggests that rehabilitative programs can reduce the likelihood
of recidivism, especially for certain forms of offenses, such as sex-offences.

Moreover, it seems that successful rehabilitation programs can be ad-
ministered within a custodial setting.?*° If this is proven to be correct, it
entails that, paradoxically, the goal of rehabilitation should lose its mitiga-
tory impact, so far as being a basis for not imprisoning offenders or reduc-
ing the length of prison terms is concerned. However, the actual level of
knowledge regarding the impact of rehabilitative programs on recidivism
rates is so small that no policy or legal changes should be made at this point
as far as rehabilitation is concerned.

E.  Owverview

The sentencing system should pursue only those objectives that em-
pirical evidence (and in particular econometric research) shows are attaina-
ble through a system of punishing wrongdoers.

235. HESELTINE ET AL., supra note 229, at 13—14.
236. Id. at 20.

237. See O)MARRH MITCHELL ET AL., THE CAMPBELL COLLABORATION, THE EFFEC-
TIVENESS OF INCARCERATION-BASED DRUG TREATMENT ON CRIMINAL BEHAVIOR (2006),
available at www.campbellcollaboration.org/lib/download/98/.

238. Id. at 17.
239. Id. at 6.

240. See HESELTINE, supra note 229.
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As we have seen, current empirical evidence provides no basis for
confidence that punishment is capable of achieving the goal of specific
deterrence. However, experience shows that absent the threat of punish-
ment for criminal conduct, the social fabric of society would readily dissi-
pate. Crime would escalate and overwhelmingly frustrate the capacity of
people to lead happy and fulfilled lives. Thus, general deterrence works in
the absolute sense—there is a connection between criminal sanctions and
criminal conduct. However, there is insufficient evidence to support a di-
rect correlation between higher penalties and a reduction in the crime rate.
It follows that marginal deterrence (which is the theory that there is a direct
correlation between the severity of the sanction and the prevalence of an
offense) should be disregarded as a sentencing objective—at least, unless
and until, there is proof that it works.

Incapacitation is generally flawed, since we are poor at predicting
which offenders are likely to commit serious offenses in the future. How-
ever, there is a connection between prior offending and the commission of
serious offenses. This justifies a sentencing enhancement being imposed on
serious offenders. The emerging evidence in relation to rehabilitation is
optimistic. While there are no far-reaching rehabilitative techniques which
have proven to be successful at producing positive internal attitudinal
change in all offenders, some techniques seem to work with certain classes
of oftfenders. These programs seem to be eftective even in an imprison-
ment setting. Thus, while sentencing should seek to rehabilitate offenders,
there is no basis for assuming that this should greatly impact the type or
length of sanction.

IV. THE GOLDEN THREAD: PROPORTIONALITY—AND
UNPACKING IT

As noted in Part I, the key aim of both main theories of punishment
is to ensure that the harshness of the penalty matches the severity of the
crime. In this Part, I establish the reason for this proposition. I then pro-
vide meaningful content to the concept of proportionality.

A.  Retributivism and Proportionality

Given the vast array of retributive theories, it is not possible to con-
sider every retributive argument in favor of proportionality. I therefore
only focus on two theories: the one that most expressly encapsulates pro-
portionalism (i.e. lex talionis) and the theory often regarded as the most
influential contemporary retributive theory (i.e. censure).

1. Lex Talionis and proportionality

The retributive account that most clearly endorses the proportional-
ity thesis is the lex talionis or the “eye for an eye, a tooth for a tooth”
approach to punishment. This theory, however, provides little guidance
regarding the proper workings of proportionalism. The lex talionis theory
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has no clear application in relation to most offenses: “what penalty would
you inflict on a rapist, a blackmailer, a forger, a dope peddler, a multiple
murderer, a smuggler, or a toothless fiend who has knocked somebody
else’s teeth out?”24!

It has been suggested that a more plausible interpretation of the lex
talionis theory is that the punishment and the crime should be equal or
equivalent.?*? While this expands its potential scope of application, lex ta-
lionis is normally advanced as a stand-alone theory, devoid of a further
rationale, and hence it is incapable of providing insight regarding the con-
tent of the proportionality limbs. What “equivalent” pain can be inflicted
on an impecunious and homeless burglar?

Nevertheless, as discussed below, the lex falionis theory does provide
some direction regarding the development of proportionalism. In order for
the theory to gain traction and content, it is desirable to commence with
an evaluation of offense severity in relation to offenses where there is an
identifiable victim who sufters tangible harm and then move to other of-
fense categories.

2. Censure and Proportionality

Perhaps the leading retributive theory is that advanced by Andrew
von Hirsch. He contends that the principal justification of punishment is
censure: that is, to convey blame or reprobation to those who have com-
mitted a wrongful act.?*> Von Hirsch believes that censuring holds oftend-
ers responsible and accountable for their actions and that, by giving them
an opportunity to respond to their misdeeds through acknowledging their
wrongdoing in some form, it recognizes their moral agency.?**

For von Hirsch, punishment has a dual objective. The other justifica-
tion is to prevent crime. He believes that human nature is such that the
normative reason for compliance must be complemented with a prudential
one, otherwise “victimising [sic] conduct would become so prevalent as
to make life nasty and brutish.”24> Also “it is the threatened penal depriva-
tion that expresses the censure as well as serving as the prudential disincen-
tive.”24¢ Although he believes that deterrence is not a sufficient reason for
punishment, he claims it is a necessary one: “[I|f punishment has no use-

241. Jonn KreiNniG, PUNISHMENT AND DESeErT 120 (1973).

242. C. L. TeN, CRIME, GUILT AND PUNISHMENT: A PHILOSOPHICAL INTRODUCTION
153 (1987). Ten also discusses other problems with the lex talionis. Id. at 152—56.

243. ANDREW VON HirscH, CENSURE AND SANCTIONS 9-10 (1993).
244. Id.
245. ANDREW VON HirscH, Past or FUTURE CrimEes 48 (1985) [hereinafter voN

HirscH, PasT or FUTURE CRIMES].

246. Andrew von Hirsch, Censure and Proportionality, in A READER ON PUNISHMENT, supra
note 198, at 127.
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fulness in preventing crime, there should . . . not be a criminal sanc-

tion.”?#” Instead there should be other means adopted to express censure.
Andrew von Hirsch believes that the following three steps justify the

proportionality principle within his theory of punishment:

1. The State’s sanctions against proscribed conduct should take
a punitive form; that is, visit deprivations in a manner that
expresses censure or blame.

2. The severity of a sanction expresses the stringency of the
blame.

3. Hence, punitive sanctions should be arrayed according to
the degree of blameworthiness (i.e., seriousness) of the
conduct.?48

However, on closer assessment, the argument is less convincing. As noted
above, von Hirsch’s theory of punishment focuses heavily on the claim
that the aim of punishment is to express censure—that is, to convey con-
demnation or blame directed at a responsible wrong-doer. However, more
tully, for von Hirsch the purpose and function of punishment is two-fold:
“(1) to discourage [criminal] conduct, and (2) to express disapproval of
[criminal] conduct and its perpetrators.”2+°

Given that punishment, according to von Hirsch, has two purposes,
it seems arbitrary to claim that the amount of punishment that is deserved
is determined solely by its censuring goal. This, in turn, potentially under-
mines the credibility of the second premise, since logically both rationales
for punishment must affect the inquiry of how much to punish. This being
the case, it may be necessary to impose sanctions that are significantly more
severe than is required to match the blameworthiness of criminal conduct.

Von Hirsch responds to this criticism by stating that despite his bifur-
cated account of punishment, prevention cannot be invoked in deciding
how much to punish because proportionality would then be under-
mined.?>® Arguably, this response is deficient because proportionality is
not a justification for punishment; rather, it is merely a restraint on it,
derived from the rationale for punishment.

A fuller assessment of the legitimacy of von Hirsch’s general theory
of punishment and justification for proportionalism is beyond the scope of
this paper.?>' What, however, is illuminating is the prominence with

247. VonN HirscH, Past or FUTURE CRIMES, supra note 245, at 53.

248. Id. at 15. The same three premises are advanced by Ashworth and von Hirsch several
decades later in ANDREW VON HIRSCH & ANDREW ASHWORTH, PROPORTIONATE SENTENC-
ING: ExPLORING THE PrINCIPLES 135 (2005) with inconsequential changes to the first premise.

249. Von HirscH, Past or FUTURE CRIMES, supra note 245, at 52 (emphasis added).

250. Id. at 16.

251. See Mirko Bagaric, Injecting Content into the Mirage that is Proportionality in Sentencing,
25 N.Z.U. L. Rev. 411 (2013).
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which he regards the proportionality principle. It is such a foundational
aspect of his theory that it can trump one of its two justificatory pillars—
general deterrence.

More interesting for current purposes is whether the justification that
von Hirsch ofters for his general theory can be used to inform the content
of the proportionality principle. Ultimately, he contends that offense seri-
ousness is gauged by the level of blameworthiness of the conduct.?>2
Blameworthiness is a nebulous concept that has no fixed meaning and one
which is incapable of accurate precision. Accordingly, it cannot shed
meaningful light on offense severity. This is a point that seems to have
been at least tacitly accepted by von Hirsch, for in developing a hierarchy
of offense severity he ultimately relies solely on consequentialist
considerations.

I now discuss whether a utilitarian theory of punishment is capable of
providing firmer guidance regarding the content of the proportionality
limbs.

B. Utilitarianism and Proportionality

Proportionality has traditionally been thought to have no role in a
utilitarian theory of punishment. Rather than focusing on retrospective
considerations to do with the nature of an offense to determine how much
to punish, utilitarians place emphasis on prospective matters, such as the
need for deterrence, rehabilitation, and so on. Given this, criticisms of
utilitarianism have been made to the effect that it justifies substantial pun-
ishment for minor offenses, where this is necessary to reform or deter the
offender.?%3

However, proportionalism and the utilitarian theory of punishment
are not necessarily incompatible. Jeremy Bentham argued in favor of the
proportionality principle on the basis that if crimes are to be committed, it
is preferable that offenders commit less serious rather than more serious
ones.?>* In his view, sanctions should be graduated commensurate with
the seriousness of the offense so that those disposed to crime will opt for
less serious offenses. In the absence of proportionality, potential offenders
would not be deterred from committing serious offenses any more than
minor ones, and hence would just as readily commit them. This argument,
however, has been persuasively criticized by von Hirsch. He points out
that there is no evidence that offenders make comparisons regarding the

252. VonN HirscH, PAasT or FUTURE CRIMES, supra note 245, at 16.

253. See K. G. Armstrong, The Retributivist Hits Back, in THEORIES OF PUNISHMENT
33-34 (S.E. Grupp ed., 1971). Such criticisms, however, are misguided since they over-empha-
size one utilitarian purpose of punishment. Utilitarianism regards punishment as inherently bad,
and thus it is unsupportable where the overall bad consequences outweigh its positive effects. See
BAGARrIc, supra note 21, at 184-85.

254.  JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND LEG-
1sLATION 165 (J. H. Burns & H.L.A. Hart eds., 1970).
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level of punishment for various offenses.?>> Further, as noted above, the
weight of empirical evidence suggests that higher penalties do not result in
less crime.

However, there is yet another basis upon which proportionality may
have a role in utilitarian punishment. Some suggest that disproportionate
sentences risk placing the criminal justice system into disrepute because
such sentences would offend the principle that privileges and hardships
ought to be distributed roughly in accordance with the degree of merit or
blame attributable to each individual.?>¢ Violations of this principle lead to
antipathy towards institutions or practices that condone such outcomes.
Harding and Ireland, for example, believe:

Proportion in punishment is a widely found and deeply-rooted
principle in many penal contexts. It 1s . . . integral to many
conceptions of justice and as such the principle of proportion in
punishment seen generally acts to annul, rather than to exacer-
bate, social dysfunction.?>”

Similarly, others feel that one of the main reasons for the success of the
Finnish criminal justice system?® is the emphasis placed on the principle
of proportionality: “principles of proportionality and perceived procedural
fairness are key factors that influence the willingness of the people to con-
form to the law.”2%9

Empirical studies appear to support this sentiment. After a 1984
study of approximately 1,500 people who lived in Chicago regarding their
contact with legal authorities, scholars noted that normative issues are
closely linked with compliance with the law.2°© People do not merely
obey the law because it is in their self-interest to do so; they also obey the
law because they believe it is proper to do so. The judgment that it is
appropriate to obey the law, not only is affected by the internal content of
the law, but by the attitude of the community towards those who enforce
the law. Thus, the perception of a legitimate police force makes it more
likely that laws will be observed. The concept of tying criminal sanctions
up with the community’s moral disapproval of the act is strongly embodied
in the Scandinavian sentencing system, where it is assumed that:

255. Von HirscH, Past or FUTURE CRIMES, supra note 245, at 32.

256. This is similar to the concept of desert. However, unlike retributivism it is based on
forward-looking considerations.

257. CHRISTOPHER HARDING & RicHARD W. IRELAND, PUNISHMENT: RULE, RHETO-
RIC AND PrAcTICE 205 (1989).

258. Finland has low imprisonment and low crime rates. See Taprio Lappi-SEpPALA, REGU-
LATING THE PRISON POPULATION: EXPERIENCES FROM A LONG-TERM PoLicy IN FINLAND, at
pt. I, para. 1 (1998), available at www.iprt.ie/files/regulating the_ prison_population.doc.

259. Id.
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The disapproval expressed in punishment is assumed to influ-
ence the values and moral views of individuals. As a result of
this process, the norms of criminal law and the values they re-
flect are internalized; people refrain from illegal behaviour, not
because it is followed by unpleasant punishment, but because
the behaviour itself is regarded as morally blameworthy. . . .
The eftective functioning of criminal law is not based on fear,
but on legitimacy and acceptance.?¢!

Accordingly, there is a utilitarian foundation for proportionalism if
the proportionalist ideal is so inherently ingrained in the human psyche
that non-observance of the doctrine will disincline individuals from com-
plying with legal norms.2°2 In light of the above points, there is considera-
ble theoretical merit in this argument. However, there is no empirical
proof of this hypothesis. Anecdotal evidence exists in the fact that the
Scandinavian nations, which ostensibly place most weight on the propor-
tionality principle,©3 also have among the lowest crime rates in the world.
However, it is notoriously difficult to conclusively identify the cause and
effect systems in operation regarding wide-ranging societal practices. The
main reason for this is the number of other variables that contribute to
individual and collective behavior. The reason for the lower crime rate in
Scandinavia could be unrelated to proportionalism and could, for example,
relate to the wide social welfare net in those countries, which reduces the
incidence of poverty, which is known to increase criminal behavior.

Nevertheless, at this point of human learning, enough has been said
to suggest that proportionalism has at least more than a tenable foundation
in the context of a utilitarian theory of punishment. This is important
because, as discussed below, a consequentialist approach to proportional-
ism is the most promising way forward to providing clear and stable criteria
that inform both proportionality limbs.

Thus while proportionalism is on face value an ingrained part of
most retributive theories, such theories provide little guidance regarding
the content of the proportionality limbs. Greater guidance emerges against
a utilitarian backdrop to punishment, although the empirical validity of a
proportionalist principle in this context remains to be proven.?¢*

261. LAppI-SEPPALA, supra note 258, at pt. II, para. 3.

262. There is some scientific support for an intrinsic desire to punish. See Dominique de
Quervain, supra note 26.

263. See Petter Asp, Previous Convictions and Proportionate Punishment Under Swedish Law, in
PrEvious CONVICTIONS AT SENTENCING 207 (Julian V. Roberts & Andrew von Hirsch eds.,
2010); JouN PRATT, CONTRASTS IN PUNISHMENT: AN EXPLANATION OF ANGLOPHONE Ex-
cEss AND NorbpiCc ExcepTiONALISM (2013).

264. Some contend that no theory of punishment justifies proportionalism. See JESPER
RyBERG, THE ETHICS OF PROPORTIONATE PUNISHMENT: A CRITICAL INVESTIGATION, at ch.
2, 6 (2004).
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C.  Unpacking Proportionality

Despite the near universal endorsement of proportionality, there is
no convergence in sentences either within or across jurisdictions—even
those that ostensibly place cardinal emphasis on proportionality in sentenc-
ing determinations.?®> The vagaries are so pronounced that it is verging on
doctrinal and intellectual fiction to suggest that an objective answer can be
given to common sentencing dilemmas, such as how many years of impris-
onment is equivalent to the pain felt by an assault victim, or whether a
burglar should be dealt with by way of imprisonment or fine, or the appro-
priate sanction for a drug trafficker. Certainly, there is no demonstrable
violation of proportionality if a mugger, robber, or drug trafficker is sen-
tenced to either twelve months or twelve years imprisonment.

Some commentators have argued that proportionality is so vague as
to be meaningless, in light of the fact that there is no stable and clear
manner in which the punishment can be matched to the crime.?°® The
more complex inquiry is how legislatures can go about matching the two
limbs of the proportionality principle, but this is a difficult task. How
many years of imprisonment correlate to the pain endured by a rape vic-
tim? As noted by Andrew von Hirsch and Nils Jareborg, in developing
their “living standard approach” to oftense seriousness,?®” “virtually no le-
gal doctrines have been developed on how the gravity of harms can be
compared.”2%8 Jesper Ryberg notes that one of the key and damaging crit-
icisms of proportionality is that it “presupposes something which is not
there, namely, some objective measure of appropriateness between crime
and punishment.”2%® He further notes that to give content to the theory, it
is necessary to rank crimes, rank punishments, and anchor the scales.?”?

Given that there has been no systematic, doctrinally sound approach
to defining the factors that are relevant to proportionality, a logical place to
start in elaborating on the meaning of proportionality is to examine the
manner in which it has been developed by the courts. However, this in-
quiry is of limited utility. The courts have not attempted to comprehen-
sively explain either proportionality limb. In relation to oftense severity,
rather than positively defining the factors that are relevant to offense sever-
ity, the courts have focused on dismissing some considerations that are
irrelevant. Factors such as “good character, . . . repentance, restitution,

265. See also id. at ch. 2.

266.  As noted in Part I supra, the courts have not attempted to exhaustively define the
factors that are relevant to proportionality.

267. Andrew von Hirsch & Nils Jareborg, Gauging Criminal Harm: A Living-Standard Analy-
sis, 11 Oxrorp J. LEGaL Stup. 1 (1991).

268.  Id. at 3.

269. RYBERG, supra note 264, at 184.

270. Id. at 185. Even retributivists have been unable to invoke the proportionality principle
in a manner that provides firm guidance regarding appropriate sentencing ranges. See, e.¢., VON
HirscH & ASHWORTH, supra note 248; von Hirsch & Jareborg, supra note 267.
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possible rehabilitation and intransigence”?”! have been excluded.?”? How-
ever, some factors have been positively identified as relevant to oftense
seriousness. These include: the consequences of the offense, as well as the
level of harm; the victim’s vulnerability and the method of the offense;?73
the offender’s culpability, which turns on such factors as the offender’s
mental state®’* and his or her level of intelligence; the level of sophistica-
tion involved;?”> the protection of society;?’¢ and even the offender’s pre-
vious criminal history.?””

The problem with such a list is that, despite its non-exhaustive char-
acter, it is too particular, and it is no more than a non-exhaustive list of
common aggravating factors. Once considerations such as the method of
the offense and the victim’s vulnerability are included, there appears to be
no logical basis for not including other considerations that are typically
thought to increase the severity of an offense such as breach of trust, the
prevalence of the offense, profits derived from the offense, and an of-
tender’s degree of participation. Such an approach is devoid of an over-
arching justification and is, ultimately, baseless.

Accordingly, in order to inject content into proportionality, it is nec-
essary to revert to a fundamental principle. The key aspect of the principle
is that it has two limbs. The first is the seriousness of the crime and the
second is the harshness of the sanction. Further, the principle has a quanti-
tative component—the two limbs must be matched. In order for the prin-
ciple to be satistied, the seriousness of the crime must be equal to the
harshness of the penalty.

The main difficulty here is that the two currencies are different. The
interests typically violated by criminal offenses are physical integrity and
property rights. At the upper end of criminal sanctions, the currency is
(deprivation of) freedom. The only conceivable way to give content to the
proportionality principle is to ascertain the extent to which oftenders and
victims are set back by various offense and penalty types.?’® However, the
problem is not intractable. It has been suggested that content can be in-

271. Veen v The Queen (No. 2) (1988) 164 CLR 465, 491.
272. See also Hoare v The Queen (1989) 167 CLR 348, 363.

273. This includes matters such as the use of weapons and whether there was a breach of
trust. See Richard G. Fox, The Meaning of Proportionality in Sentencing, 19 MELBOURNE U. L.
REV. 489, 499-500 (1994).

274. For example, whether it was intentional, reckless, or negligent.

275. See Fox, supra note 273, at 498-501; NEw SoutH WAaLEs LAw REForM COMM'N,
SENTENCING, DiscussioN Parer No. 33, 62-64 (1996).

276. Veen v The Queen (No. 2) (1988) 164 CLR 465, 474.

277. R v Mulholland (1991) 1 NTLR 1, 13 (treating prior convictions as part of the objec-
tive circumstances of the offense because they are relevant to the mens rea of the oftender). This
view was debunked in R v McNaughton (2006) 66 NSWLR 566.

278. Mirko Bagaric, Proportionality in Sentencing: Its Justification, Meaning and Role, 12 CUR-
RENT IssUEs IN CriM. JusT. 143 (2000).
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jected into the proportionality principle if both aspects of the equation
focus on the extent to which the interests of victims and oftenders are set
back as a result of the crime and punishment, respectively.

1. First Limb: Evaluating the Seriousness of the Oftense

To this end, a number of studies have measured the impact of certain
crime offense categories on victims. As noted below, the best information
available suggests that, typically, victims of crime suffer considerably and,
in fact, suffer more than is manifest from the obvious and direct effects of
crime. The problem with some studies is that they do not distinguish ade-
quately between different types of crime to determine the relative impact
of criminal offense types. However, the data available suggests that victims
of violent crime and sexual crime have their well-being more significantly
set back than for other types of crime.

Rochelle Hanson, Genelle Sawyer, Angela Begle, and Grace Hubel
reviewed the existing literature regarding the effects of violent and sexual
crimes on key quality of life indices.?’ The crimes examined included
rape, sexual assault, aggravated assault, survivors of homicide (i.e., relatives
of those killed) and intimate partner violence. The key quality of life indi-
cia examined were: role function (i.e., capacity to perform in the roles of
parenting and intimate relationships and to function in the social and occu-
pational domains); reported levels of life satisfaction; and well-being and
social-material conditions (i.e., physical and mental health conditions).
The report demonstrated that many victims suffered considerably across a
range of well-being indicia, well after the physical signs had passed. The
report concluded:

In sum, findings from the well-established literature on general
trauma and the emerging research on crime victimization indi-
cate significant functional impact on the quality of life for vic-
tims. However, more research is necessary to understand the
mechanisms of these relationships and differences among types
of crime victimization, gender, and racial/ethnic groups.?°

Findings showed that victims of violent crime and sexual crime in
particular have:

(1) Difficulty in being involved in intimate relationship and far
higher divorce rates;?!

279.  Rochelle F. Hanson et al., The Impact of Crime Victimization on Quality of Life, 23 J.
TraumaTiC STRESS 189 (2010).

280. Id. at 197.
281. Id. at 191-92.
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(2) Diminished parenting skills (although this finding was not

universal);282

(3) Lower levels of success in the employment setting (espe-
cially in relation to victims who had been abused by their
partners) and much higher levels of unemployment;%3

(4) Considerable impairment and dysfunction in social and lei-
sure activities, with many victims retreating from conven-
tional social supports;?%* and

(5) High levels of direct medical costs associated with violent
crime (over $24,353 for an assault requiring hospitaliza-
tion).28%

A study published in 2006, focusing on victims in the United States,
found both that victims of violent crime were 2.6 times as likely as non-
victims to suffer from depression and 1.8 times as likely to exhibit hostile
behavior five years after the original offense,?3¢ and that for 52 percent of
women who had been seriously sexually assaulted in their lives, their expe-
rience led to either depression or other emotional problems. For one in
twenty women, it led to attempted suicide.?®” And in another study exam-
ining the effects of either violent or property crime on the health of 2,430
respondents,?®® Chester L. Britt noted, “Victims of violent crime reported
lower levels of perceived health and physical well-being, controlling for
measures of injury and for socio-demographic characteristics.”?%” Further,
these findings were not confined to violent crime: victims of property
crime also reported reduced levels of perceived well-being, but it was less
profound than in the case of violent crime.2?°

The ranking of crime is “complicated by the fact that seriousness is
held to be a function of both harm and culpability and, at least according
to some theorists, also of prior criminal record.”?°! There is, however, no
principled reason for infusing either of these considerations into an assess-
ment of offense severity.

282. Id. at 190-91.
283. Id. at 192-93.
284. Id. at 193-94.
285. Id. at 194.

286. MIKE DIXON ET AL., INST. FOR Pus. Poricy REseaArcH, CRIMESHARE: THE UNE-
QuAL ImpAacT OF CRIME 25 (2006).

287. Id. at 17.

288. Chester L. Britt, Health Consequences of Criminal Victimization, 8 INT'L REv. Vic-
TIMOLOGY 63, 63 (2001).

289. Id.

290. Id. at 69-70; see also Adriaan J.M. Denkers & Frans Willem Winkel, Crime Victims’
Well-Being and Fear in a Prospective and Longitudinal Study, 5 INT'L REv. VicTIMOLOGY 141,
155-56 (1998).

291. RYBERG, supra note 264, at 185.
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As we saw earlier, this variable-rich approach to offense severity
which involves importing aggravating and mitigating considerations into
proportionality calculations is consistent with the manner in which courts
have often interpreted that proportionality principle. However, it is flawed.
There are several problems with allowing factors not directly related to the
offense to have a role in evaluating offense seriousness.

First, it is contradictory to claim that the principle of proportionality
means the punishment should be commensurate with the objective serious-
ness of the offense and then allow considerations external to the offense to
have a role in determining how much punishment is appropriate. Once
the inquiry extends to matters not even remotely connected with the
crime, such as the offender’s upbringing or previous convictions, the pa-
rameters of the offense have been clearly exhausted.

Secondly, by importing other considerations (especially aggravating
and mitigating factors) into proportionalism, much of the splendor of the
principle of proportionality is dissipated. The principle then cannot be
claimed as being indicative of anything: to ascertain how much to punish,
the appealing idea of looking only at the objective seriousness of the of-
fense is abandoned and the inquiry must move elsewhere—and, indeed,
everywhere. Giving content to the principle of proportionality would be-
come unworkable—as is currently the case. In each particular sentencing
inquiry the principle would need to be flexible enough to accommodate
not only the objective circumstances of the oftense, but also the mitigating
circumstances. Given the uniqueness of each offender’s personal circum-
stances and the vast number of variables which are supposedly relevant to
such an inquiry and the fact that mitigating factors often pull in a diamet-
rically opposite direction to the objective factors relevant to the offense,
any attempt to provide a workable principle of proportionality must fail.

Some commentators have suggested that culpability in particular is
part of the proportionality thesis.??? The better position, however, is that it
stands outside the doctrine. Culpability is a broad concept and involves
varying degrees of blameworthiness. The broadest demarcation normally
focuses on whether the offense was committed intentionally, recklessly, or,
in some cases, negligently. However, within these categories are numerous
sub-categories. Hence, intentional offenses which are planned are nor-
mally regarded as more blameworthy than those committed on the spur of
the moment. Incorporating this range of considerations into the principle
would considerably negate the capacity for measurability and is not doctri-
nally coherent because it relates to a subjective consideration of the oftend-
ers’ mental state and does not relate to the harm experienced by the
victim. A person who is crippled by a crime sufters no less depending on
whether the act is negligent or intentional.

292. Von Hirsch & Jareborg, supra note 267, at 35; see also Solem v. Helm, 463 U.S. 277,
293 (1983).
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This is not to deny that culpability is relevant to sentencing. It is
relevant to overall offense seriousness but not to the objective seriousness
of the offense. Once the harm stemming from the offense is quantified, a
premium can be added to incorporate different levels of offense blamewor-
thiness. The culpability adjustment should not be too great given that,
from the victim’s perspective, pain is pain, but it is not clear that the moti-
vation behind the act causing the pain changes its intensity or duration.??3
Similar considerations apply regarding the role that aggravating and miti-
gating factors have in the sentencing calculus. There may still be a role for
circumstances, which are not relevant to the objective seriousness of the
offense in the determination of the appropriate penalty. However, the basis
for their relevance must stem from other considerations thought to be inte-
gral to the sentencing calculus,?** such as rehabilitation and community
protection.

The above analysis provides some guidance regarding measuring of-
tense seriousness. Further clarity will emerge if the focus on graduating
offenses commences with offenses that have identifiable victims and, once
a degree of consensus is obtained in that context, assessments should then
be made in relation to offenses that have less identifiable and more remote
forms of harm, such as drug and motor traffic offenses and offenses that
potentially undermine important institutional structures and processes,
such as perjury.??>

2. Second Limb: Evaluating the Hardship of Sanctions

‘While there has been some consideration given to measuring crime
severity, there has been less attention given to the other side of the propor-

293. This is despite the defining role some believe culpability should have in gauging of-
fense seriousness. See, e.g., Andrew Ashworth, Sharpening the Subjective Element in Criminal Liabil-
ity in PHILOSOPHY AND THE CRIMINAL LAw 79 (Robin A. Duff & Nigel E. Simmonds eds.,
1984) (stating that culpability is a paramount sentencing consideration).

294. I have previously argued that one other variable that should be eliminated is prior
criminal history. See Mirko Bagaric, Double Punishment and Punishing Character: The Unfairness of
Prior Convictions, 19 Crim. Just. ETHics 10, 10 (2000).

295. George P. Fletcher notes the lesser evident role of proportionality in relation to such
offenses:

Just punishment requires a sense of proportion, which in turn requires sensitivity
to the injury inflicted. . . . The more the victim sufters, the more pain should be
inflicted on the criminal. In the context of betrayal, the gears of this basic principle
of justice, the lex talionis, fail to engage the problem. The theory of punishment
does not mesh with the crime when there is no tangible harm, no friction against
the physical welfare of the victim.

GEORGE P. FLETCHER, LoYALTY: AN EssAy ON THE MORALITY OF RELATIONSHIPS 43 (Ox-
ford Univ. Press 1993). However, more accurately, it is not that proportionality has no role in
relation to such offenses; rather, in such cases it must focus on generalizing the harm involved in
that fype of behavior and is hence more difficult to apply.
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tionality equation, i.e. measuring punishment severity. Ryberg contends
this 1s due to the underlying belief that the “answer is pretty straightfor-
ward’2°°—with imprisonment being clearly the harshest disposition. As
Ryberg notes, the answer would seem to rest on the “negative impact on
the well-being of the oftender.”2°” Von Hirsch and Ashworth also believe
that it is less complex to rank punishments because the appropriate refer-
ence point seems to be the degree of suffering or inconvenience caused to
the oftender.?9%

The starting point is to evaluate the adverse impact of imprisonment,
given that it is the harshest sanction and the one that probably has the least
amount of diversity in its application—in all societies it minimally involves
physical confinement. It is surprising how little research has been con-
ducted into the extent to which this sanction actually sets back well-being.

The direct adverse impact of prison conditions has been well docu-
mented. And it has been known for several decades that the “pains” of
imprisonment extend far beyond the deprivation of liberty. Other negative
consequences of imprisonment include:

(1) The deprivation of goods and services;>??

(2) The deprivation of heterosexual relationships;3°©
(3) The deprivation of autonomy;3°! and

(4) The deprivation of security.302

What is less well understood is how these deprivations affect the life
trajectories of prisoners. The evidence available indicates that it has a con-
siderable negative impact that transcends the actual term of imprisonment.
Imprisonment seems to have an adverse eftect on well-being measures after
the conclusion of the sentence, even to the point of significantly reducing
life expectancy.

A study that examined the 15.5-year survival rate of 23,510 ex-pris-
oners in the U.S. state of Georgia, found much higher mortality rates for
ex-prisoners than for the rest of the population.??> There were 2,650

296. RYBERG, supra note 264, at 102.
297. RYBERG, supra note 264, at 102-03.

298. See generally voN HIRscH & ASHWORTH, supra note 248, at ch. 9. Von Hirsch and
Ashworth have identified the conceptual challenges of ascertaining an ordinal ranking of severity
that is based on the impact of the crime, while at the same time have identified that scholars are
able to reach a degree of consensus in regarding a punishment’s severity.

299. GRESHAM M. SYKES, THE SOCIETY OF CAPTIVES: A STUDY OF A MAXIMUM SECUR-
ITY PrIson 287 (2007).

300. Id. at 289.
301. Id. at 290.
302. Id. at 292.

303. Anne C. Spaulding et al., Prisoner Survival Inside and Outside of the Institution: Implica-
tions _for Health-Care Planning, 173 Am. J. EpIDEMIOLOGY 479 (2011).
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deaths in total, which was a 43 percent higher mortality rate than normally
expected (799 more ex-prisoners died than expected). The main causes for
the increased mortality rates were: homicide, transportation accidents, ac-
cidental poisoning (which included drug overdoses), and suicide.30*

Many oftenders released from prison continue to have their well-
being set back in more ways than increased mortality rates. A recent New
Zealand study, for example, showed that post-release offenders displayed
vulnerabilities associated with financial matters; drug temptations; deci-
sion-making; and social interactions.3%>

Former prisoners without strong social networks were especially vul-
nerable and often had difficulty meeting their own basic needs, including
experiencing hunger, homelessness, and being unable to access health
care.30¢

This data, although only cursory, suggests that imprisonment is a
more painful disposition than it appears on face value. It is even more
complex to make an assessment of the severity of other sanctions, such as
probation, community work orders, and fines because of their variability.
But at least, in theory, the problem is not insurmountable. The severity of
sanctions would be evaluated by reference to their level of “onerousness.”
Ryberg uses similar terminology in suggesting that the answer would seem
to rest on the “negative impact on the well-being of the offender.”3°7 This
requires the same types of considerations as those involved in the assess-
ment of the other limb of the proportionality thesis.

It has been suggested that one cannot grade the severity of penalties
because painfulness is a subjective concept.>*® A taxi-driver who is de-
prived of his or her driver’s license feels the pain more severely than a
person who works from home. This is no doubt true, but the same applies
regarding the harm caused by criminal offenses. Pickpocketing five dollars

304. Id.

305. MicHAEL RoGurskr & FLEUR CHAUVEL, NEw ZeaLAND NAT'L HEaLTH COMM.,
THE EFFECTS OF IMPRISONMENT ON INMATES’ AND THEIR FAMILIES" HEALTH AND WELLBE-
ING 61 (2009). One limitation of this research is that it had a small sample size of only 63
participants. Id.

306. Id.; see also Robert Weisberg, Reality-Challenged Philosophies of Punishment, 95 MARQ.
L. Rev. 1203, 1208 (2012) (noting that ex-prisoners have a loss of income in the order of 30 to
40 percent); Robert Weisberg & Joan Petersilia, The Dangers of Pyrrhic Victories Against Mass
Incarceration, 139 DAeDALUS 124, 124 (2010).

307. RYBERG, supra note 264, at 102-03.

308. See NIGEL WALKER, WHY PuNisH? 99 (1991). The same observation is made by von
Hirsch & Ashworth, who note that a complicating factor is individuals will suffer differently
from imprisonment, especially when mental harm is also factored into the assessment. Von
Hirsch & Ashworth, supra note 248, at 175; see also RYBERG, supra note 264, at 102—03. How-
ever, this subjective variability is not an insurmountable problem. Law by its nature must regulate
all human conduct and involves making estimates according to the sensibilities and impact on the
typical person, hence, we see that bright lines are drawn around grey areas, such as voting and
driving ages.
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from Bill Gates i1s hardly likely to cause him even the slightest angst,
whereas stealing the last five dollars from a hungry homeless person may
have a devastating effect upon him or her. Despite the enormous differ-
ence in the impact of these oftenses, the law has no difficulty in making
theft an offense and, secondly, it has not refrained from evaluating the
general seriousness of such conduct.3?” This is because in relation to any
branch of law, generalizations must be made about the things that people
value and the typical effect of certain behavior on those interests.>!°

3. Matching the Punishment to the Oftense: Worst Crimes to the
Worst Forms of Punishments

The final problem regarding proportionality is how to match the se-
verity of the punishment with the seriousness of the oftfense. The type and
degree of punishment imposed on offenders should cause them to have
their well-being set back to an amount equal to that which the crime set
back the well-being of the victim. This enables a theoretical matching at
least to be made. However, there is currently insufficient data to allow a
precise ranking.

Nevertheless, some tentative conclusions can be drawn. The above
data indicates that the effects of being either a victim of a serious sexual or
violent crime, or an inmate of a prison may both have been previously
underestimated. These experiences all seem to have profoundly negative
effects on life trajectories that continue well after the immediate event has
ceased. On this crude measure they are matched in terms of the relative
negative impacts, hence, imprisonment is an appropriate disposition for
serious sexual and violent oftenses. Of course, this says nothing about the
length of imprisonment that is appropriate for certain categories of sexual
and violent offenses. Yet, this crude empirically-based technique is prefera-
ble to the randomness that currently exists in relation to offense and sanc-
tion matching.

This approach suggests that, as a general principle, imprisonment
should be reserved for serious and violent oftenders. This would constitute
a profound change to prison demographics and result in a large reduction
in prison numbers.3!!

309. At least in terms of setting maximum, and sometimes fixed, penalties for such
conduct.
310. Another potential problem is whether the incidental effects of punishment, such as

loss of employment and reputation, should be factored into the assessment. See RYBERG, supra
note 264, at 111 (“[We| need to know what should be regarded as punishment, and what should
be considered only the non-punitive side- or after-effects.”). They can be overcome if one
adopts an objectivist approach and takes into account the net punishment. See Mirko Bagaric,
The Disunity of Employment Deprivations and Sentencing, 68 J. Crim. L. 329 (2004).

311. For example, in Australia in 2010, only 50 percent of prisoners were imprisoned for
serious violent offenses (defined as homicide, a sexual oftense, or robbery). GEORGINA FULLER,
AUSTRALIAN INST. OF CRIMINOLOGY, AUSTRALIAN CrIME: FacTs & Figures 2011, at 117,
http://www.aic.gov.au/en/publications/ current%20series/facts/1-20/2011/6_corrections.aspx.
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V. MITIGATING AND AGGRAVATING CONSIDERATIONS

An important step in developing a coherent sentencing model in-
volves addressing the issue of aggravating and mitigating sentencing vari-
ables. As we have seen, in Australia there are several hundred such
considerations. They operate less significantly in the United States but can
nevertheless still impact considerably on the sentence.

There is no clear rationale for most of these considerations. However,
logically, if they are to be retained they must have a demonstrable connec-
tion to the objectives of sentencing. All aggravating and mitigating consid-
erations should be abolished unless a cogent justification is given for them.
That 1s, they must either further a sentencing aim (in which case they
would normally be mitigating) or frustrate a sentencing objective (in
which case they would normally be aggravating).

To justify the retention or development of an aggravating or mitigat-
ing consideration, it is necessary to: (1) state the sentencing aim that is
being invoked; and (2) show how the consideration will assist in promoting
the aim. Thus, for example, remorse should only be a sentencing consider-
ation if it is established the remorseful offenders are less likely to reoftend,
in which case the need for incapacitation is lessened. But, until this type of
connection is empirically validated, remorse should be excluded from the
sentencing calculus.

It could be contended that abolishing sentencing variables could lead
to tougher sentences.>'> Tougher sentencing is not, however, the inevita-
ble by-product of abolishing sentencing variables. This is because, to the
extent that it emerges that certain variables are in fact irrelevant, there is no
reason to think that they will come mostly from the mitigating, as opposed
to the aggravating, side of the calculus. While variables such as remorse
might become redundant, so too might variables such as prior criminal
record which often serve to greatly increase the sentence. It is important to
emphasize that the main aim of presumptive sentences is not to achieve
consistency. This would be a mistake. As has been noted previously: “[I]t
is a major mistake to construct a system of guidelines whose primary struc-
tural objective is to minimize inter-judge sentencing disparity.”3'3

VI. THE FRAMEWORK OF A MODEL SENTENCING SYSTEM

The analysis in this Article makes for a vastly different sentencing
system to that which presently exists in the United States or Australia. The

In the other 16 percent of cases, the most serious offense was a property offense. Id. In the
remaining 34 percent of cases, imprisonment was the result of some other offense type (defined
as either fraud offenses, justice offenses, offenses against government, driving offenses, and drug
offenses). Id.

312. See, e.g., Adelman, supra note 2.

313. Adelman, supra note 2, at 307 (quoting Richard Frase, Panel Remarks: Is Guided Discre-
tion Sufficient? Overview of State Sentencing Guidelines, 44 St. Lours U. L.J. 425, 447 (2000)).
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main reform that should occur in the United States is substantive: there
should be a reduction in the severity of most sanctions. The main reform
that should occur in Australian 1s formal: that is, sentences should be made
more consistent and predictable by increasing the number of presumptive
penalties.

The most profound systematic change that is necessary stems from
the fact that reliance on imprisonment should be significantly diminished
given that “old favorites,” such as specific deterrence, general deterrence,
and incapacitation (apart from cases of prior criminality) can no longer be
invoked to justify incarceration because they do not work and need to be
discarded as sentencing goals. It follows that what we should be doing is
watering down the severity of punishment for many offenses.

The nature and length of sentences needs to be primarily guided by
the principle of proportionality. We should move towards a two-pronged
system of punishment. We should deal more harshly with sex and violent
offenders and show more leniency to other types of offenders, given the
difterential impact of those offenses. This is because the current empirical
data shows that sex and criminal offenses devastate the lives of victims,
while other offenses are normally less damaging. As noted earlier, given
that presently only approximately 50 percent of prisoners are in jail for sex
and violent offenses, this approach would result in a reduction in the
prison rate. At the same time, we should be striving for a lower crime rate.
The key to this is to divert some of the funds saved from prison expendi-
ture to policing, so as to achieve a higher visible police presence.

The goals of less punitive sanctions and less crime may seem overly
ambitious, but it is not unattainable. Any intuitive unease that lowering
imprisonment rates would inevitably lead to increased crime rates is to
some extent allayed by a comparison of sentencing practice in jurisdictions
such as the Scandinavian countries. There, sentencing premiums are not
attached to pursue the aims of incapacitation or deterrence, and the main
determinant in setting criminal sanctions is the principle of
proportionality.34

These systems are founded on a (relatively) forensic approach to sen-
tencing that have many similarities to the model we have proposed. The
Swedish and Finnish criminal justice systems have both managed to
achieve the twin goals of low crime rates and low incarceration levels.>!>

The main rationales underpinning Swedish sentencing law are pro-
portionality and equivalence.?'® The seriousness of an offense (its “penal
value”) is determined by reference to “the harm, offense or risk which the
conduct involved, what the accused realized or should have realized about

314. Lapp1-SEPPALA, supra note 241, at Part II, para.3.
315. See, e.g., PRATT, supra note 263.

316. See, e.g., Asp, supra note 263 (discussing role of prior offending in Swedish law);
PrATT, supra note 263.
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it, and his intentions or motives.”3'7 This penal value is mapped onto a
scale, ranging from a small fine to life imprisonment.

There is a presumption against imprisonment that can be rebutted in
a number of circumstances, one of which is that the offender has previous
convictions, especially if they are recent (within four years); similar to the
current offense (both in terms of offense type and gravity); and there is
more than one previous offense.3'® Thus, prior convictions can influence
the choice of sanction and, further, can also affect the length of a prison
sentence. However, when this does occur, the increase in length is “usually
not excessive.”31?

In relation to the Finnish model, it has been noted that the “ap-
proach is driven by an analysis of what sentencing should aim to achieve,
tied in closely with a cost-benefit analysis of the effectiveness of various
penalties in achieving the aims of general social policy, such as a reduction
in crime through prevention, deterrence, and rehabilitation.” The prison
rate in Finland is about half of that in Australia. Moreover, the crime rate
in Finland is about 35 percent lower than that in Australia.3>¢

It is important to emphasize that the Finnish did not achieve success
in sentencing by accident. Thirty years ago, Finland had a strict criminal
justice regime inherited from neighboring Russia, and one of the highest
rates of imprisonment in Europe. However, academics provoked a funda-
mental rethinking of penal policy, urging that it should reflect the region’s
liberal theories of social organization. The Director of the Finnish Na-
tional Research Institute of Legal Policy, Tapio Lappi-Seppala, stated that
the “Finnish criminal policy is exceptionally expert-oriented.”3?' He went
on to say, “We believe in the moral-creating and value-shaping effect of
punishment instead of punishment as retribution.” Over the past two de-
cades, more than forty thousand Finns have been spared prison, $20 mil-
lion in costs have been saved, and the crime rate has gone down to
relatively low Scandinavian levels. The Finns openly state that “[w]e don’t
believe in an eye for an eye, we are a bit more civilized than that, I
hope.”322

The Scandinavian experience is a victory of principle over expedi-
ence and is a model that should be followed by United States and Austra-
lian law-makers. I do not suggest that transporting the Finnish or Swedish
models to the United States and Australia will necessarily have the same

317. BroT1rsBaLken [BrB] [Criminal Code| 29:1 (Swed.).
318. Asp, supra note 263, at 212—13.
319. Id. at 215.

320. See JOHN PRATT & ANNA ERIKSSON, CONTRASTS IN PUNISHMENT: AN EXPLANA-
TION OF ANGLOPHONE ExcCEss AND NorDIC EXCEPTIONALISM (2012) (providing more recent
data).

321. Warren Hoge, Caught Red Handed? Let It Be in Finland, N. Y. TimEs, Jan. 2, 2003, at
Al, A6.

322. Id.
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outcomes. There are many variables that impact the workings of criminal
justice initiatives, including social, political, and environmental considera-
tions. To this end, it is important to note that Finland and Sweden are
relatively classless cultures with a Scandinavian belief in the benevolence of
the state and a trust in its civic institutions.>?> However, the Finnish and
Swedish experiences do provide a strong foundation for confidence that if
the development of sentencing policy and practice is guided by expert
analysis, it will become a far more sophisticated and workable system.

One controversial aspect of the above proposal is the endorsement of
mandatory minimum penalties. These have been heavily criticized in the
United States. For example, an international comparative report on sen-
tencing by the University of San Francisco Center for Law and Global
Justice states:

Mandatory minimum sentences provide “one size fits all” pun-
ishments that do not permit consideration of the individual cir-
cumstances of the crime, the offender, their past history, or
other considerations traditionally reserved for the legal decision
maker.324

As noted in the report, the American Bar Association has recom-
mended the repeal of mandatory minimum sentences because they do not
allow for sentences to be “both uniform among similarly situated oftenders
and proportional to the crime that is the basis of the conviction.”32>

These criticisms are overstated. The United States’ fixed-penalty sen-
tencing regime does not provide for “one size fits all” given that it is bro-
ken down to offense type and previous history is a major determinant
regarding penalty.

The real problem with the current fixed penalty regime in many cur-
rent United States jurisdictions is the level at which the penalties are set. A
United States Sentencing Commission survey found that 62 percent of
federal judges believed that the penalties were too severe.32¢

If proportionality is used to underpin a fixed penalty regime, this
criticism 1is likely to dissipate. There is no necessary link between fixed
penalties and harsh penalties. For example, several Scandinavian countries
(Denmark and Norway) have mandatory minimum penalties for murder,
but they are no more than six years.3?”

323, See id. at Al.
324. USF REPORT, supra note 5, at 42.

325. Id. at 43; see also, U.S. SENTENCING COMM’N, REPORT TO THE CONGRESS:
MANDATORY MINIMUM PENALTIES IN THE FEDERAL CRIMINAL JUSTICE SysTEM 95 (2011).
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Jupces January 2010 THROUGH MarcH 2010, at tbl.1 (2010), available at www.ussc.gov/
Research/Research_Projects/Surveys/20100608_Judge_Survey.pdf.
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CONCLUSION

Sentencing is the final stage of the criminal justice process, and it has
a profound impact on the integrity and effectiveness of how society deals
with criminals. Currently, the large gulf between knowledge and practice
has led to poor implementation of sentencing procedures. This is because
there is a large gulf between knowledge and practice. Such a chasm
emerged and became entrenched to some extent because the treatment of
criminals does not command extensive or thorough analysis. To the con-
trary, there is an instinct in democracies to simply penalize criminals. Mis-
takes and intellectual sloppiness are thus tolerated in this environment.

Given the crude manner in which sentencing has evolved, there is
room for considerable skepticism that, at least in the foreseeable future,
sentencing will be transformed from a confused and fragmented practice
into something akin to a social institution underpinned by a body of em-
pirical and normative knowledge. In order for such a transformation to
occur, it is imperative to take an overarching approach to sentencing and
not make any assumptions about the validity of existing sentencing policies
and practices.

Lawmakers may ultimately choose to ignore the recommendations
stemming from such an approach. The populist nature of the democracies
in the United States and Australia is a considerable obstacle for principle to
trump unbridled community passion in this area. In order for a new evi-
dence-based sentencing regime to be implemented, it is necessary to con-
vey to politicians the self-defeating nature of current sentencing law and to
develop a coherent and clear framework for sentencing reform. In simple
terms, the framework is:

* Sentences should be adjusted so that the harshness of the
sanction matches the harm caused by the crime;

e Sentencing premiums should not be added to pursue the
aims of incapacitation or deterrence;

e The most severe punishments should be reserved for serious
sexual and violent offenders;

* A recidivist premium of approximately 20 to 50 percent
should be added to serious offenders;

e All sentences should be determined by way of pre-deter-
mined presumptive grids;

e Deviations should only occur from this for demonstrable
reasons.

The best way to reduce crime is to increase the visible police presence.
Some of the taxpayer dollars saved on prisons should be diverted to polic-
ing. This will result in a massive reduction in the expenditure of prisons,
allowing more money to be spent to productive community services, such
as health and education.
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