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TOWARD SUPREMACY OF TREATY-
CONSTITUTION BY JUDICIAL FIAT:
ON THE MARGIN OF THE
COSTA CASE

Eric Stein*

NCREASED interdependence of states in modern times has shaken
the nineteenth century doctrines of extreme dualism and posi-
tivism. These doctrines would build an impenetrable wall between
the international and national legal orders; they would elevate the
state to the position of exclusive actor and deny the individual any
standing in the international legal order; and, in the interpretation
of a rule of law, they would exclude any regard for the political,
economic, and social context in which the rule is applied.

This change is reflected in international law and in its instru-
mentalities, including treaties. The number of treaties has multi-
plied greatly. As the role of government in economic life has broad-
ened, states have tended to include in their treaties clauses designed
to impose obligations upon and grant rights to not only themselves
but also individuals. Again, certain common purposes could not be
achieved without common institutions; thus, states have entered
into multilateral treaties establishing such institutions for consulta-
tion, coordination, and joint action. Many national constitutions
have been modernized to allow delegation or transfer of national
power to new international institutions.® But, as the need for more
integrated action increases, states search for new forms of association
which, although going beyond the traditional organizational pattern,
stop short of the fully integrated system of a federation. The result
is a “chiaroscuro” enveloping the basic legal issues such as the hier-
archy of treaty law and national law.

The European Community? is such a new association—a “per-
son” in international law, distinct from the member states, with a
distinct legal order which, however, interacts directly with the legal
order of the member states. The treaty whereby the Community

* Professor of Law, University of Michigan—Ed.

1. For excerpts from European constitutions and references to literature, see STEIN
& HAyY, CASES AND MATERIALS OF THE LAW AND INSTITUTIONS OF THE ATLANTIC AREA 14-37
(Prelim. ed. 1963). See also Seidl-Hohenveldern, Transformation or Adoption of Interna-
tional Law into Municipal Law, 12 INT'L & Conmp. L.Q. 88 (1963).

2. For an introduction to the Treaty Establishing the European Economic Com-
munity, see 1 AMERICAN ENTERPRISE IN THE EUROPEAN COMMON MARKET: A LEGAL Pro-
FILE 1-99 (Stein & Nicholson ed. 1960).
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was established contains no specific clause decreeing supremacy of
the Community legal order over the legal orders of the member
states; and the judicial power of the Community Court of Justice is
substantially more limited than the power of supreme or constitu-
tional courts in contemporary federations.

As statesmen ponder whether the Community should evolve
into a federation or a “confederation” in the nature of “Europe des
patries” and as scholars dispute whether the Community is an “in-
ternational” or “supranational” organization, national courts and
the Community Court of Justice are faced with an increasing num-
ber of cases that demand immediate and concrete answers to specific
questions involving the relationship between Community law and
national lJaw.® Perhaps the most significant of the recent cases is one
instituted by Flaminio Costa, a litigious Milanese attorney who car-
ried his opposition to nationalization of electric power in Italy to
court and, while thus far unsuccessful in his objective, provided the
impulse for two notable judicial pronouncements: first, a judgment
of the Italian Constitutional Courtt that wrought consternation
among the jurists of the Community in Brussels,® led to a formal
parliamentary inquiry in the European Parliament in Strasbourg,®
and sparked a controversy among scholars in Italy; and second, a
judgment by the Community Court of Justice of constitutional im-
port.”

8. Court of Justice of the European Communities, Affaire 6/64, Costa v. EN.E.L,,
Conclusions de M. I'Avocat général Maurice Lagrange, June 25, 1964, at 5 (adv. mimeo,
French transl).

All translations into English in this article are this author's own, except where
otherwise indicated and except also the translations of the provisions of the
Treaty Establishing the European Economic Community which follow the unofficial
English version published by the Publishing Services of the European Communities
8012/5/X1X/ 1961/5.

4. Corte costituzionale, March 7, 1964, n.14, Giur. ital, 1964, I, 1 at 516-19, 522-39;
and Foro it. 1964, I, at 465-78, with a strongly critical note by Catalano, ibid.; Sentenze
e ordinanze della Corte costituzionale 1964, at 82; also Giust. civ. 1964, III, 100-07
with notes by F.B.; PIorLA-CAseLLl, Verhdltniss des EWG-Vertrages zum nationalen
Recht, AUSSENWIRTSCHAFTSDIENST DES BETRIEBS-BERATERs 219 (1964) (also critical); Mig-
liazza, La nazionalizzazione dell’energia eletirica e il diritto delle Communité Europee,
Foro pad. 1964, 1V, at 18; Foro pad. 1964, IV, at 10. For a comment written from the
viewpoint of German law, see Frowein, Zum Verhdltniss zwischen dem EWG-Recht
und nationalem Recht aus der Sicht des Gerichtshofes der Europiischen Gemein-
schaften, AUSSENWIRTSCHAFTSDIENST DES BETRIEBS-BERATERs 233 (1964).

5. The executive Commission of the Community informed the court of its “strong
apprehension.” Avocat gén. Lagrange, supra note 3, at 12. M. Lagrange himself speaks
of “disastrous consequences.” Id. at 10.

6. Question écrite no. 27, Journal Officiel des Communautés Européennes 2161/64,
Aug. 11, 1964.

7. Affaire 6/64, Costa v. ENN.EL. (Ente nazionale energia elettrica impresa gia
della Edison Volta), July 15, 1964 (adv. mimeo. French transl). For an unofficial English
translation, sce CGH CommoN MArker Rep. Ct. DEC. { 8023 (1964) (with Conclusions
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I. Sicnor CostAa GOEs To COURT

It all started with Mr. Costa’s refusal to pay his electricity bill
in the amount of 1,925 lire (3.08 dollars) to E.N.E.L. the newly
created governmental body that took over the Milan electric power
system from a private concern by virtue of the 1962 nationalization
law and implementing regulations.? In an action brought before the
Justice of the Peace (Giudice Conciliatore) of Milan, Costa, in his
capacity as a consumer of electric power and as a shareholder in the
nationalized concern, claimed that E.N.E.L. was not entitled to col-
lect the bill because the nationalization law was contrary to the
Italian Constitution, enumerating the following provisions: the
constitutional prohibition against parliamentarians voting in pur-
suance of a mandate, the prerequisites for a valid expropriation,
and the “equal protection clause.” In addition, he invoked article
11 of the Constitution, which provides as follows:

“Italy renounces war as an instrument of offense to the lib-
erty of other peoples or as a means of settlement of interna-
tional disputes, and, on conditions of equality with the other
states, agrees to the limitations of her sovereignty necessary to
an organization which will assure peace and justice among na-
tions, and promotes and encourages international organizations
constituted for this purpose.”’1°

It was Costa’s contention that the nationalization law contravened
several specific provisions of the Treaty Establishing the European
Economic Community; that the Community was precisely the type
of international organization contemplated in article 11; that, by
adhering to the Community treaty, Italy had agreed to limit its sov-
ereignty in matters embraced by the treaty; and that, since the na-
tionalization law infringed this limitation, which was sanctioned by
the Constitution, the law was unconstitutional and therefore must
be held invalid.!* On the basis of this argument, Costa demanded
that the Milan court obtain a ruling on the issue of constitutionality
from the Constitutional Court of the Republic, which alone had ju-
risdiction to determine constitutional issues. Moreover, Costa
argued, whether there was a Community treaty violation de-

of Advocate General Maurice Lagrange, of June 25, 1964). For a comment, see Frowein,
supra note 4; Gori, La preminenza del diritio della Communité Europea sul diritto
degli stati membri, Giur. ital, 1964, I, at 1073.

8. Ente nazionale energia elettrica impresa gid della Edison Volta.

9. Law of Dec. 6, 1962, n.1643, Gaz. uff. n.316, Dec. 12, 1962, Leggi e decreti 1962,
n.1643, at 5528, and subsequent decrees of the President of the Republic.

10. Translation in 2 PEASLEE, CONSTITUTIONsS OF NATIONs 275, at 280 (2d ed. 1956).

11. Corte costituzionale, March 7, 1964, n.14, supra note 4.
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pended upon an interpretation of that treaty; and, under article 177
of the same treaty, only the Community Court of Justice may give
an authoritative interpretation of its provisions when such a ques-
tion arises in a proceeding before a national court; in such event, a
national court of last resort is obligated to suspend the proceeding
and refer the question of interpretation of the treaty provisions for
“preliminary decision” to the Community Court.'?

By an order of September 10, 1963, the Justice of the Peace of
Milan obliged Mr. Costa and referred the “preliminary” or “preju-
dicial” question of constitutionality to the Constitutional Court in
Rome.*® Thus, the stage was set for the first judicial decision in the
case.

I1. THE HorpiNG OF THE ITALIAN CONSTITUTIONAL COURT

The Constitutional Court rendered its judgment on March 7,
1964.%¢ It apparently had no difficulty in rejecting the allegations of
unconstitutionality, except that it had to deal with article 11 for the

12. Art. 177 provides in full:

“The Court of Justice shall be competent to make a preliminary decision con-
cerming:

“(a)g the interpretation of this Treaty;

“(b) the validity and interpretation of acts of the institutions of the Com-
munity; and

“(c) the interpretation of the statutes of any bodies set up by an act of the
Council, where such statutes so provide.

“Where any such question is raised before a court or tribunal of one of the
Member States, such court or tribunal may, if it considers that its judgment de-
pends on a preliminary decision on this question, request the Court of Justice
to give a ruling thereon.

“Where any such question is raised in a case pending before a domestic court
or tribunal from whose decisions no appeal lies under municipal law, such court
or tribunal shall refer the matter to the Court of Justice.”

For an analysis of article 177, see BEBR, JupicIAL CONTROL OF THE EUROPEAN CoM-
MUNITIES 179 (1962); Bebr, The Relationship Between Community Law and the Law
of the Member States, in Restrictive Practices, etc., Supp. to the July 1962 INT'L. & Comp.
L.Q. at 1. Also Donner, National Law and the Case Law of the Court of Justice of the
European Communities, 1 CoMMON MARKET L. Rev. 8, 11 (1963); Lagrange, Les actions
en justice dans le régime des Communautés européennes, 10 Soc. Ec. WET. 81, 99 (1962).
13. Giudice conciliatore di Milano, Ordinanza Sept. 10, 1963, Foro it, 1963, I, at
2368. A court is required to transfer the record to the Constitutional Court when two
conditions are present: first, that “upon summary examination, the issues prove not to
be manifestly unfounded; the second that it be in the nature of a ‘prejudicial’ ques-
tion, which in the instant case means that the lawsuit cannot be adjudged without
recourse to the challenged law.” Cassandro, The Constitutional Court of Italy, 8
AMm. J. Comp. L. 1, 6 (1959). There is no appeal to a higher court from a judgment
of an Italian Justice of the Peace. It has been suggested that in order to be able to
decide whether the charge of violation of article 11 (and the Community treaty) was
“manifestly unfounded” the Milan judge was required to interpret the treaty and
therefore should have first requested such interpretation from the Community Court
before he could refer this particular issue to the Constitutional Court. Stendardi,
Discrezionalita ed opportunite del giudice di merito nella remissione di una questione
pregiudiziale alla Corte di giustizia delle Communitd Europee, TemI 1181 (1963).
14. Note 4 supra.
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first time.’® The court interpreted that article as enabling the Italian
Republic, with a view to the purposes specified therein, to ad-
bere to treaties that limit its sovereignty upon approval given in the
form of an ordinary (as distinguished from a constitutional) law.!®
But, the court held that this ordinary law (and thus any treaty provi-
sion that was thereby incorporated into the Italian legal order) may
be modified by any other ordinary law of parliament even though
the adoption of the modifying law would make Italy internationally
liable for treaty violation. “There is no doubt,” the court said, “that
the state must honor its obligations or that the treaty possesses the ef-
fect given to it by the law which approved it. But since the imperium
of laws subsequent in time to that law must be maintained any possi-
ble conflict between the two cannot raise questions of constitution-
ality.”” Because of this conclusion, the court declared it unnecessary to
deal with the “nature” of the Community, or with the allegation that
the nationalization law violated the Community treaty, or with the
suggestion that the Community Court must be asked to interpret the
treaty provisions concerned.*?

In earlier cases the Constitutional Court had similarly refused to
interpret article 10 of the Constitution, which provides that “the
Italian legal order conforms to the generally recognized principles
of international law,” as encompassing treaty law and requiring that
treaty law be given supremacy over subsequent ordinary law.1® Com-

15. Catalano, supra note 4, at 465.

16. The court did not accept the interpretation that article 11 had no normative
content but constituted solely an expression of the direction of foreign policy. For the
opposite view, see BALLADORE PALLIERI, DIRrrTo COSTITUZIONALE 344-45 (1950) and
id. at 409-10 (1963).

17. Giur. ital,, supra note 4, at 538-39. It could perhaps be said that by iraplication
the Court rejected the argument urged upon it by EN.E.L, and the Avvocatura dello
Stato that article 11 applies only to organizations concerned directly with peace and
justice such as the United Nations, which the Constitution makers clearly had in
mind, and found instead that it extended also to bodies such as the Community.
Argument by EN.E.L. and by Avvocatura dello Stato in Giur. ital., supra note 4, at
532-33, The Tribunale di Napoli rejected this argument with respect to the European
Coal and Steel Community Treaty. Sent. April 22, 1964, Foro it. 1964, I, at 1253, 1255,
See also Pretura di Roma, Ordinanza March 11, 1964, Foro it. I, at 866, 868. The
two judgments rejected attacks against the constitutionality of the European Coal
and Steel Community Treaty. The legislative history of the Constitution seems to
indicate that European organizations such as the Community were intended to be
included within art. 11. FALZONE, PALERMO & COSENTINO, LA COSTITUZIONE DELLA RE-
PUBBLICA ITALIANA 43 (1948). The press reports a most recent judgment of the civil
court of Milan also dealing with the European Coal and Steel Community Treaty.
Europe, CECA, No. 3313, item 17748, Oct. 9, 1964.

18, Corte costituzionale, May 18, 1960, n.32, Giur. ital. 1960, I, at 1, 1073; id.,
March 11, 1961, n.l, Giur. ital. 1961, I, at 861. The court’s position is supported
by Pizzorusso in Giur. ital. 1961, I, at 866-69, but the general position is opposed
by Quapri, DIRITTO INTERNAZIONALE PupsLico 47 (1949) and id. at 63 (1960), and
Cansacchi in Giur. ital. 1960, I, at 1075. But see Miele, L’esecuzione nell’ordina-
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ing, as it did, after this interpretation of article 10, the ruling in the
Costa case seems to have closed another avenue that might lead to
recognition in Italian law of the treaty supremacy principle with
respect to any treaty, including the Community treaty.

This ruling of the Constitutional Court might have marked the
end of the story in the Italian legal order. This would have been
the case had the court of Milan obeyed the Constitutional Court and
decided the case accordingly without, in the meantime, submitting
the matter to the Community Court of Justice. Without such a
submission it would have been for the executive Commission of
the Community to consider whether Italy, through the failure
of its courts to abide by article 177, had violated its Commu-
nity treaty obligation and should, therefore, be brought before
the Community Court.’® However, the Commission was spared this
task since, even before the Constitutional Court had spoken, the
same court of Milan in January 1964 issued a further order in which
it noted Costa’s allegation of the violation of the Community treaty,
suspended the proceeding in Milan, and directed transmission of the
record to the Community Court of Justice.?? As a “small claims”
court from which there was no appeal, the Milan court apparently
felt obligated according to article 177 to request also a preliminary
ruling from the Community Court on the treaty issue.

III. THE TreATY-LAW CONFLICT BEFORE THE
CoMMUNITY COURT

A. The Van Gend Gase: A New Concept

The Community Court accepted the reference from Milan de-
spite strenuous opposition to its jurisdiction by the Italian govern-
ment and rendered its judgment on the preliminary question of

mento italiano degli atti internazionali istitutivi della Communitd economica europea
€ Euratom, in 3 RACCOLTA DI ScrITTI IN ONORE b1 A. C. JEMoLO 425, 436 (1963) and
MieLE, LA CoSTITUZIONE ITALIANA E IL DIRITTO INTERNAZIONALE 21 (1951).

19. See arts. 169, 170 of the Community treaty, infra notes 26 & 27. The Avvocatura
dello Stato argued that the Constitutional Court could not “submit the case to an inter-
national court” because the Constitutional Court “cannot be placed within the frame-
work of national judicial organs.” Giur. ital.,, supre note 4, at 533. Catalano seems to
reach the same conclusion, Foro it. 1963, IV, 67. See also 1 ComMmMoN MARKET L. Rev,
818 (1963). On the obligation of other Italian courts to refer questions to the Community
Court, see Catalano, in Foro it. 1964, V, at 22-24,

20. Giudice conciliatore di Milano, Ordinanza Jan. 21, 1964, Foro it. 1964, I,
at 460. In this ordinanza the court also referred to the Constitutional Court the al-
legations that the nationalization law violated still other articles of the Constitution
that were not mentioned in the ordinanza of Sept. 10, 1963, supra note 13.
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treaty interpretation on July 15, 1964.2* This judgment, however,
must be read in conjunction with the opinion of the same court in
an earlier case that dealt with an essentially identical legal issue. In
that case, a Dutch importer of German chemicals sued in a Dutch
court to recover from his government customs duties imposed upon
him under a Dutch law,?? adopted after the Community treaty went
into effect, which he claimed had increased the level of customs du-
ties in contravention of an article in the Community treaty prohib-
iting any increase. The defendant Dutch Government claimed that
this article imposed obligations on member governments only: nei-
ther its text nor the intent of the parties to the treaty permitted an
interpretation to the effect that an individual could acquire from
that article a treaty right that he could press in a national court.?
The Dutch court referred the “preliminary question” of treaty in-
terpretation to the Community Court, which held—disregarding the
views of the Dutch, Belgian, and German governments and of its
own Advocate General, and responding instead to the observations
submitted by the Community Commission—that the treaty article
in question did indeed create an immediate right in any individual
in the Community (such as the Dutch importer) to seek relief in na-
tional courts in case of the violation of the prohibition.?*

The Community Court reasoned that, in order to determine
“whether a provision of an international treaty” did create such a
right, one must consider “its spirit, its structure (économie), and its
wording.” The Community treaty is “more than a treaty imposing
mutual obligations upon the contracting governments only”; the ob-
jective was to create a Common Market directly concerning the peo-
ple who as individuals are directly affected by the working of the
institutions, are called upon to participate as individuals in the
European Parliament and the Economic and Social Committee, and
possess the right in national courts to rely directly upon Community

21. Affaire 6/64, Costa v. ENN.E.L. (Ente nazionale energia elettrica impressa gia
della Edison Volta), July 15, 1964 (adv. mimeo., French transl).

22. The new duties were included in the Tarifbesluit (Tariff Ordinance) of March
1, 1960, which repeated the nomenclature of the protocol of July 25, 1958, concluded
by Belgium, Luxembourg, and The Netherlands and approved by the law of De-
cember 16, 1959. The Community Treaty became effective on Jan, 1, 1958. Recueil,
infra note 24, at 9-10.

23. The article in question (art, 12) provides: “Member States shall refrain from
introducing, as between themselves, any new customs duties on importation or ex-
portation or charges with equivalent effect and from increasing such duties or charges
as they apply in their commercial relations with each other.”

24. Affaire 26762, la société N.V. Algemene Transporten Expeditie Onderneming
van Gend & Loos c. I'administration fiscale néerlandaise, Feb. 5, 1963, II (1) Recueil
de la Jurisprudence de la Cour 1 (1963). For an unofficial English translation, see
CCH ComMoN Marker Rep. Ct. DEC. { 8008 (1968).
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law as interpreted ultimately by the Community Court. The Court
held:

“The Community constitutes a new legal order of international
law for the benefit of which states have restricted their sover-
eign power in specified limited areas and whose subjects are not
only the member states but their nationals as well. Thus Com-
munity law which is independent of the legislation of the mem-
ber states, while imposing obligations upon individuals also
creates rights which become part of their legal patrimony (patri-
moine juridique). Such rights arise not only when they are ex-
plicitly stated in the treaty, but also through obligations which
the treaty imposes in a definite manner not only upon indi-
viduals but also upon member states and Community institu-
tions.”2%

The fact, the Court added, that the member states and the Com-
mission have the authority to institute a proceeding for bringing a
treaty violation before the Community Court under articles 1692
and 170%" does not mean that individuals whose rights were im-
paired by the same violation could not pursue national remedies for
the violation in national courts. Their right to do so is an added
guarantee against treaty violations.

In this broad, novel context the court found that the article in
question, having laid down a clear and unconditional prohibition
against raising tariffs that “by its very nature lends itself perfectly”
to producing a direct effect upon persons without any need for legis-
lation by member states, must be interpreted as “having direct effect
and giving rise to individual rights which the national courts must
vindicate,” regardless of the fact that it designates the states as sub-
jects of the obligation.2®

25. Recueil de la Jurisprudence, supra note 24, at 23.

26. “If the Commission considers that a Member State has failed to fulfill any
of its obligations under this Treaty, it shall give a reasoned opinion on the matter
after requiring such State to submit its comments.

“If such State does not comply with the terms of such opinion within the
period laid down by the Commission, the latter may refer the matter to the
Court of Justice.”

27. “Any Member State which considers that another Member State has failed
to fulfill any of its obligations under this Treaty may refer the matter to the
Court of Justice.

“Before a Member State institutes, against another Member State, proceedings
relating to an alleged infringement of the obligations under this Treaty, it shall
refer the matter to the Commission.

“The Commission shall give a reasoned opinion after the States concerned
have been required to submit their comments in written and oral pleadings.

“If the Commission, within a period of three months after the date of refer-
ence of the matter to it, has not given an opinion, reference to the Court of
Justice shall not thereby be prevented.”

28. Recueil de la Jurisprudence, supra note 24, at 23-25. This case has received

extensive attention in legal periodicals, e.g., Billow, Zur unmittelbaren Wirkung von
Stillhalteverpflichtungen im EWG-Vertrag, AUSSENWIRTSCHAFTSDIENST DES BETRIEBS-
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rule. The application of this rule in France, however, is conditioned
upon reciprocal acceptance of the same rule by other parties to the
treaty. This opens the possibility for French ‘“retaliation” if Italy
follows the rule declared by its Constitutional Court in the Costa
case.®® The Supreme Court of Luxembourg has established firmly
the rule of absolute treaty supremacy by its own jurisprudence.’® As
for Belgium, where the Constitution is silent on this point, the Pro-
cureur Général at the Supreme Court only recently denied that the
rule giving preference to subsequent law over treaty law has been
accepted by the Supreme Court, and instead he foreshadowed an
evolution of the jurisprudence toward treaty supremacy, particularly
as concerns the European integration treaties.’! The trend in the
member states thus appears to be distinctly toward the supremacy of
all treaties—another fact that one would assume would have pro-
vided food for thought for the high Italian court. This brief survey
confirms, however, that the problem as it has arisen in Italy of
assuring supremacy to Community law might also occur in Germany
and possibly in Belgium if the traditional constitutional practice
concerning international treaties is followed in national courts.

VI. THE ABSOLUTE SUPREMACY SOLUTION

It has been argued with considerable persuasiveness that the
Community treaty, as interpreted by the Community Court, calls
for a new doctrinal basis upon which “absolute” supremacy of
Community law over national law, including constitutional law,
must be founded and enforced both in the Community and national
legal orders.

49. Art. 55 of the Constitution of 1958. Could it be argued that, since the Com-
munity treaty is not an ordinary treaty based upon reciprocal obligations but rather
a unique treaty based upon acceptance of common rules, France could not invoke the
reciprocity condition in article 55 of its Constitution? On the treaty-law relation, see
Chevallier, Le droit de la Communauté Européenne et les jurisdictions frangaises, 1962
REv. pu DrorT PusB. ET DE LA SCIENCE PoL. 646; Vignes, L’autorité des traités internatio-
naux en droit interne, ETUDES DE DroIT CONTEMPORAIN, XXIIT TRAVAUX ET RECHERCHES
pE L’INsTituT DE DRroIr CoMmparE DE L’UNIVERSITE DE Pamis 475 (1962). For a recent
case in which Conseil d’Etat found no conflict between the Community treaty and
a Ministerial Decree, see Conseil d’Etat, Assemblée, June 19, 1964, in 1964 Drorr
ApMINISTRATIF 438, with a note by Laubadére.

50, Chambre des Métiers-Pagani v. Ministére Public, Cour sup. de Justice (Cass
Crim.,) July 14, 1954, 16 P.L.J. 150; Pescatore, L'autorité en droit interne des traités
internationaux selon la jurisprudence luxembourgeoise, 18 PASICRISIE LUXEMBOURGEOISE
99 (1962).

51, Hayoit de Termicourt, Le conflit ‘Traité-Loi interne’, 1963 JOURNAL DEs TRIBU-
NAUX 431. Contra, Rigaux, Rapport supra note 28, at 39; Rigaux, Les problémes de la
validité soulevés devant les tribunaux nationaux, par les rapports juridiques existant
entre la constitution de’ Uétat, d’une part, et les traités, etc.,, 1 PROBLEMES CONTEMPO-
rAINS DE Drorr Comparg 181, 209 (Tokyo 1962).
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According to one view,52 the member states, by relinquishing
their sovereign rights in specified areas and transferring them to
the Community, have removed the obstacles (based upon national
sovereignty and reflected in national constitutional practice) that
would normally stand in the way of direct effect of the treaty in
national law, and thus have created an entirely new and different
concept of “immediate applicability.” Upon conclusion of the treaty
providing for such transfer, the sovereign rights that were thereby
transferred to the Community were amalgamated in the hands of a
new legal person, thus bringing about a division of jurisdiction
with respect to subject matter between the Community on one
hand and the member states on the other. While under the Ameri-
can doctrine of “self-executing treaties” a treaty provision becomes
effective in national law “with the assistance of the sovereign,” and
under the transformation doctrine “through the means supplied by
the sovereign,” under this new doctrine embodied in the Commu-
nity treaty the effect upon national law occurs as a result of a breach
or “break-through” (Durchgriff) of sovereignty. Thus, when a state
enacts a law that is contrary to an ordinary treaty, it violates inter-
national law, but the law itself is valid. However, when a member
state enacts a law contrary to a directly applicable Community law
provision, it attempts to act beyond and outside its sovereignty
(not unlike a state seeking to act beyond its territorial sovereignty),
and the law is a nullity. When a national court is called upon to
apply Community law, it is in the same position as a state court in
the United States or a court of a German Land when they are re-
quired to apply federal law. In this system there is clearly no place
for the lex posterior rule. This means that a national court can no
longer apply a national law that conflicts with Community law (as
interpreted by the Community Court) even though the Community
Court did not (and could not) specifically pass upon the validity of
that national law in a proceeding under article 177.53

52. Ophills, supra note 28, at 25-27; Quellen und Aufbau des Europiischen Gemein-
schaftsrechts, 1968 N.J.W. 1697, 1698. See also Ipsen, Europdisches Gemein-
schaftsrecht, 1964 id. at 339, 842, listing Bayer, Glaesner, Kraus, Matthies, Mu
Schnorr, Wohlfart as supporting Ophiils. Similarly Cahier, Le droit interne des
organisations internationales, REv. GEN. pE Drorr INT. Pus. 563, 601-02 (1963). See
generally STENDARDI, RAPPORTI FRA ORDINAMENTI GIurIpict ITALIANO E DELLE CoM-
MUNITA EUROPEE 34 (1958); Ipsen, Rapport du droit des Communautés Europdennes
avec le droit national, LE prOIT ET LES AFFARRES, Doc. LXXXIV, No. 47, Oct. 26, 1964.

53. In a proceeding under articles 169 and 170, the Community Court can declare
such a law contrary to the treaty. Ophiils appears to suggest that in such a proceed-
ing the Community Court can declare the law void with direct effect in national law
(Bericht, supra note 28, at 26-27) while Rigaux holds that a court’s decision in that
proceeding “has no immediate effect in the internal legal order and binds the state
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Another view, purporting to reject the international law concepts
of treaty-national law relationship as well as federal-state analogies,
is based upon the apparently simple proposition that the Community
treaty itself embodies the principle that “Community law supersedes
national law.” This unwritten rule is necessarily implied by the
treaty and by the very nature of the Community because it is func-
tionally indispensable for the very existence of the Community and
for the achievement of the objectives laid down by the member states
in the treaty.5* The need for such a rule springs from the necessity to
ensure uniform effect and application of Community law and thus
to avoid the divergencies and discriminations that might arise from
the differing national constitutional practices described in the pre-
ceding section. The rule is thus derived from the treaty through a
principle of interpretation. It is pointed out that the Community
Court itself resorted to the principle of implied power when it
sought to determine the limits upon the powers of the institutions
of the Community.5® This principle is reflected in a federal context
in United States Iaw,% and it was applied in an international organi-
zation context when the International Court of Justice concluded

only.” Rigaux, Observations, 1963 JourNAL pes TriBuNaux 190, 191. This was also
the position of the Italian Government in the Costa case, as quoted by Advocate
General Lagrange in his Conclusions, supra note 7, at 3-4, Although Rigaux concludes
that a Belgian judge is bound by a decision of the Community Court under article
177 and his judgment disregarding such a decision would be annulled by the Cour de
Cassation, he seems to make this conditional upon “internal constitutional law.”
Id. at 191-92.

Catalano and Monaco appear to agree with Ophiils that transfer of jurisdiction to
the Community brings about, as a corollary, lack of jurisdiction of member states.
Their emphasis is on the difference between the Community and other treaties with
reference to “will formation.” Acts of the institutions of the Community are not
the result of the “fusion” of the will of the states (as are international treaties) but
they express 2 new will of a Community organ. But these two authors, while insisting
that the concept of direct applicability under the Community treaty is different from
that of a “self-executing” treaty, do not deal expressly with the position of a national
judge faced with a conflict between the treaty (or a Community act) and a later
national law. Rapport, supra note 28, at 8-9, passim.

B4, Zweigert, Der Einfluss des Europdischen Gemeinschaftsrechts und die Rechts-
ordnung der Mitgliedstaaten, RABELS ZEITSCHRIFT 1964 (in press). See also Gaudet,
Incidences des Communautés ecuropéennes sur le droit interne des états membres,
ANNALES DE LA FacuLté pE Drorr pE LetGe 5, 21 (1963), who suggests that the “pri-
ority” of the Community law is necessary for the same reasons that require priority
to be given a social group interest over “partial” interest.

55. Zweigert cites as examples Case No, 8/55 in VII Sammlung der Rechtsprechung
des Gerichtshofes 296, 312; Case No. 20/59, id. VI, at 685, 708; and Case No. 25/59,
id. VI, at 747, 181, All pertain to the European Coal and Steel Community Treaty.

6. United States v. Oregon, 366 U.S. 648 (1960); McCulloch v. Maryland, 17 US. (¢
Wheat.) 816, 421 (1819); Dodd, Implied Powers and Implied Limitations in Constitu-
tional Law, 29 YALE L.J. 187 (1919-20).
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that the United Nations possessed certain implied powers not speci-
fied in its Charter.>”

Both views appear to lead to the following conclusion in Italian
and German law: Since the Community treaty, embodying the
supremacy rule, was adhered to by Italy in accordance with article
11 of the Constitution, and by Germany in accordance with article
24 of the Basic Law, and was made part of national law in both
states through an act of parliament, national courts are required to
apply the supremacy rule irrespective of any subsequent national
law. This is a logical result even though the two constitutional
articles are not construed as according constitutional status to the
Community treaty or any other treaty. In fact, under this theory
Community law would have a status superior to that of a constitu-
tional law.

It should be made clear that neither of the two views set forth
here has received specific approval in national courts or general
acceptance in the literature, even though they are supported by
respectable authority. A strong argument can be made, however,
that in the Costa judgment the Community Court in principle em-
braced the new approach and held that the rule prescribing su-
premacy of Community law, although originating in the Community
treaty, binds national courts directly and must be applied by them
regardless of any contrary national constitutional provisions con-
cerning treaty law in general.®® If this view is adopted, the court of
Milan in the Costa case would be free to proceed with an inquiry
into whether the nationalization law was consistent with the Com-
munity treaty as it was interpreted by the Community Court despite

57. Reparation for Injuries Suffered in the Service of the U.N., [1949] 1.C.]J. Rep.
174, 180 (advisory opinion), 43 Am. J. INT’L L. 589, 595 (1949).

58. Frowein, supra note 4, at 236 suggests that this interpretation is one of the
future. See Conclusions of Advocate General Lagrange, supra note 7, at 7-8. The
Advocate General said:

“Without wishing to have recourse to doctrinal concepts, which are far too
controversial, on the nature of the European Communities, or to take sides be-
tween a ‘federal Europe’ and a ‘Europe of fatherlands,’ or between the ‘supra-
national’ and ‘international’ concepts, the judge (this is his function) can only
consider the treaty as it is. The treaty establishing the EEC—this is simply a
statement of fact—like the other two European treaties, creates its own legal
order, separate from the legal order of each of the member states, which, how-
ever, replaces [the latter orders] in part according to exact rules laid down by
the treaty itself, rules that consist in agreed transfers of jurisdiction to common
institutions.” Id. at 5.

The specific argument in Italian law might be that the tule lex posterior
derogat priori contained in art. 15 of the Preliminary Provisions of the Civil Code was
modified by the Law of Oct. 14, 1957, No. 1203, approving the European Economic
Community treaty to the extent a modification was necessary to assure the supremacy
of the treaty and Community regulations over prior and subsequent Italian law.
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the implication in the judgment of the Constitutional Court that
such inquiry was irrelevant. Whether an Italian court would choose
this course is obviously an open question. However, at least one
Italian author has suggested that precisely because of the absolute
supremacy of the Community law, the Constitutional Court did
not have jurisdiction to deal with the issue of an alleged Com-
munity treaty-Italian law conflict and presumably the trial court
would be free to proceed with the necessary inquiry.5

CONCLUSIONS

The judgment in the Costa case may be interpreted as holding
that Community law (that is, the treaty and the regulations) is
superior to national law, including national constitutions, not only
in the Community legal order but also in the national legal orders
and that the supremacy rule is directly and immediately applicable
by national courts, any contrary national provisions regarding
ordinary treaties notwithstanding. If this is the correct interpre-
tation, it is perhaps the first time in history that a court established
by an international treaty has asserted its power to determine, with
effect not only in the “international” (or Community) legal order
but also in national law, the hierarchical value of the very norm to
which it owes its existence. If one accepts the new doctrinal basis sug-
gested above, the Court could be said to have dealt with the Com-
munity treaty as if it were a constitution rather than a treaty and
in effect to have rejected the public international law rationale for
its power. One is reminded of the recent opinion of the Supreme
Court of the United States in the controversial Sabbatino case,
wherein the Court rejected the international law or “comity” ra-
tionale for the “act of state” doctrine and replaced it with a new
rationale drawn from the “constitutional underpinnings” of the
federation.®0

Recognition on the part of the Community Court in the Van
Gend and Costa cases that its power to decree the supremacy of

59, Migliazza, La nazionalizzazione dell’energia elettrica e il diritto delle Com-
munitd Europee, Foro pad. 1964, IV, at 18. The argument appears to be that, because
of the special nature of the Community system, the pattern of adoption of Community
law based upon a treaty falling within the scope of article 11 of the Constitution is
not subject to the rules that govern ordinary treaties. In fact, 2 new, different system
was created which is superior to any prior Italian constitutional law or any prior or
subsequent ordinary law. Because of the supremacy of the Community system over the
Italian legal system, no question of constitutionality can arise for the Constitutional
Court, and the supremacy must be given effect by ordinary and “special” Italian
courts, See also Stendardi, supra note 13, at 1181.

60. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964).
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Community law does not embrace the power specifically to declare
a given national law invalid prevents that court from taking the
step taken by the United States Supreme Court when it asserted
its power to strike down a state law or prior federal law violating a
treaty. In the context of the Community, this gap may not be of
decisive importance if it is realized that the decision of the Com-
munity Court interpreting the relevant Community law as well as
the supremacy'rule itself is binding directly upon the national judge.

As a practical proposition, it will be necessary in any case in
Italy, and possibly also in Germany and Belgium where the principle
of supremacy of treaty law generally (or Community law especially)
over subsequent legislation is not part of established constitutional
practice as yet, to adjust such practice accordingly, either by a de-
cision of a national tribunal or by a legislative or constitutional act.
The competent Italian Court may find it advisable, when the next
opportunity arises, to bring about the necessary adjustment in Italy.

It is unlikely, however, that the supremacy issue will arise very
often in as sharp and inexorable a context as was presented by the
Costa case. In the first place, a national court faced with an alleged
conflict between Community law and subsequent national law
would as a rule be able to go a considerable distance toward re-
moving the conflict by an appropriate construction of the national
law; the court might even view the Community law as lex specialis,
which the national law as lex generalis does not purport to affect.®!
Again, even if the doctrine of absolute supremacy is accepted with-
out qualification, it must be kept in mind that the areas over which
the Community has sole jurisdiction to the exclusion of the national
lawmaker are not many. Even in a field where the Community has
exclusive jurisdiction it might be unwise at this juncture to insist
that every national measure automatically is void for lack of juris-
diction, regardless of its substantive content, even when the compe-
tent Community institution has not acted as yet or where the act of
the institution is not necessarily in conflict with the national mea-
sure. There is hardly room in the Community context for an an-
alogy with the federal pre-emption doctrine as it evolved in the
United States. Moreover, a question may arise, particularly in the
earlier stages of the Community when national policies still differ
widely and common policy is not firmly set, whether each and every
divergence between national and Community law should necessarily
be viewed as constituting a conflict to which the Community su-

61. See Frowein, supra note 4, at 284; Perassi (Crosa ed.), supra note 41, at 242-44,



January 1965] Supremacy of Treaty-Constitution 515

premacy rule must apply, especially when the national law is clearly
in line with an important objective of the Community. If, for
instance, the Community Commission in the exercise of its exclu-
sive power under article 85(3) of the treaty grants an exemption to
a certain cartel and thus declares it legal, may a national authority
nevertheless hold such cartel illegal as contrary to national law?
The national action in question aims at increasing competition,
which is a basic treaty objective; should it be subordinated to an-
other treaty objective, that is, improved rationalization of produc-
tion or distribution through certain types of cartels?®> In areas of
concurrent or national jurisdiction, there will be perhaps room
for the development of a doctrine of “Community fidelity” analo-
gous to the idea of “federal fidelity” evolved by the German Con-
stitutional Court to “sweeten” the relationship between the federa-
tion and the component Linder.®

With respect to Germany particularly, another factor should be
considered. In that country, largely as a result of the post-Weimar
experience, the conviction is strong that the system of checks and
balances of public power in general, and the federal system assuring
a decentralization of public, power in particular, must be preserved
and must not be impaired by the Community. It is generally recog-
nized that a major aspect of the Community scheme is the transfer
of substantial law-making powers previously held by national parlia-
ments to the Community institutions, particularly the Council of
Ministers, which is composed of and dominated by national execu-
tives and is not answerable to any Community organ except, of
course, in a limited way to the Community Court. If the Ministers
are allowed to make law without an effective Community-level par-
liamentary control as is the case today, there may be some merit
in the argument that as an ultimate safeguard national parliaments
must retain the power to compel their courts to enforce national
law even where it conflicts with Community law. The problem is
more general and exceeds the confines of the supremacy issue. As
long as the preponderance of power remains with member states the
present pattern of Community institutions may be considered ade-
quate. But if, as is contemplated, Community law-making should
substantially replace national law-making in the economic field,
this pattern will require adjustment lest the basic concept of

62. Steindorf, Das Wettbewerbsrecht der Europdischen Gemeinschaften und das
nationale Recht, in 1 KARTELLE UND MONOPOLE 1M MODERNEN REcHT 157, 178 (1961).

63. Judgment No. 22, March 26, 1957, (“Reichskonkordat”) 6 ENTSCHEIDUNGEN DES
BUNDESVERFASSUNGSGERICHTS 309 (1957). McWhinney, Federal Constitutional Lew and
the Treaty-Making Power, 35 CAn. B. Rev. 842 (1957).
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democratic government embodied in national constitutions of the
member states be impaired. It has been suggested that despite a
rather widely held feeling of a “crisis of parliamentarism” in Europe
the remedy would be to increase the powers of the European Parlia-
ment, whose functions in the law-making process are in effect
purely advisory under the present treaty.®* Such a step may prove
advisable, if not indispensable, in the long run—even though it is
not politically feasible today—not only to ensure political accept-
ance of Community law as an expression of the expectations of the
people but also to protect the Community against the charge that
it is incompatible with national constitutions. In fact, the German
Federal Constitutional Court currently has before it the question of
compatibility of the Community treaty with the German Basic Law;%®
the Italian courts have thus far rejected the claims of unconstitution-
ality as “manifestly unfounded,”¢® and the issue is not likely to arise
in this context in other member states of the Community since na-
tional courts do not have the authority to review laws and treaties
for constitutionality. But, in most countries of the Community, the
political issue of parliamentary control is likely to prove more im-
portant than the legal issue.

The Community Court must, of course, keep in mind at all times
that it is not a federal court backed up by an integrated federal
power, and it must be aware of the dangers inherent in pressing
“legal integration” too far ahead of integration in the economic and
political fields. There is, however, evidence that the court calculated
the risk correctly when it declared the supremacy rule in the Costa
case and that the ruling will receive the necessary political backing.
When the judgment of the Italian Constitutional Court was drawn
to the attention of the Councils of Ministers by a member of the
European Parliament, the Councils referred the questioner to the
Community Court’s judgment in the Costa case. Although the

64. See, e.g., European Parliament, Working Documents 1963-1964, Report prepared
on behalf of the Political Committee on the powers and competence of the European
Parliament, Rap. Herr Hans Furler, Doc. 31, June 14, 1963, at 70.

65. The Fiscal Court of the Land Rheinland Pfalz was the first court to question
the constitutionality of the Community treaty in Germany. Judgment Nov. 14, 1963,
Case No. RML, III 77/63. The case is now pending before the Federal Constitutional
Court. For a partial text of the lower court holding, see Aussenwirtschaftsdienst des
Betricbs-Beraters 1964, 26, and for comment, see Ophiils, Deutsches Zustimmungsgeselz
zum EWG-Verirag teilweise verfassungswidrig?, in id. at 65. For an opposite view
rejecting the claim of unconstitutionality, see judgment of the Administrative Court
of Frankfurt/Main, of Dec. 17, 1963, Case No. II/1, 636/63, id. 1964, at 60. See CCH
ComMoN MARKET REP. § 9133 (1964). See also Conclusions of the Advocate General,
supre note 7, at 8-10.

66. See note 17 supra for the judgments of the courts of Naples and Rome, The
cases dealt with the European Coal and Steel Community.
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Councils understandably made it clear that they did not wish to take
a position on the legal issues, they nevertheless expressed their aware-
ness of the “political importance of a faithful application of Com-
munity law in the member states for the establishment of the Com-
mon Market and more generally for the realization of the objectives
of the European treaties. Consequently, [the Councils] pursue with
the greatest attention the problems which arise in this respect.”s? It
is difficult to conceive that the “political” branch of the Community
could have gone much farther in expressing its support for the
Community judiciary than it did in this official reply.

In the legal-constitutional sense, the Costa judgment is a mile-
stone. In the social context, a rule has been proclaimed that is de-
signed to strengthen the symbol of the Community and thus to con-
tribute, along with the economic, political, and social factors, toward
the partial transfer of the loyalties of the people to the Com-
munity. Such a change in the fundamental attitudes of individuals

67. Journal Officiel, supra note 6. The question was directed to the Council of
Ministers of the European Economic Community and to the Council of Ministers of the
European Atomic Energy Community. See also statement of Prof. Hallstein, President
of the European Economic Community Commission, European Parliament, Débats
parlementaries, Doc. No. 13A, June 18, 1964, at 535. President Hallstein said:

“I would like to sum up the Commission’s opinion on this point as follows:

“First: the legal acts of the Community organs can be defined, examined as to
their validity and interpreted only in terms of Community law. Assimilating
them to categories of State legal systems involves the danger of misunderstandings
and erroneous conclusions. Thus we are obviously led astray if regulations of the
Community organs are designated as derived rules of law applied by delegation
from the real lawmaker.

“Secondly, the Community’s legal order is, on the other hand, dovetailed into
the law of the Member States in a great variety of ways. Official bodies, administra-
tive authorities and courts in the Member States are increasingly applying rules of
Community law. This interplay of two legal systems is not without precedent.
Federal associations of various types and degrees offer examples of it. Here the
rule that each part can only lay down valid law in the sphere of competence
allotted to it, or which it has retained—a rule which, as we know, also applies to
our Community—avoids constant conflict between different legal systems, If,
however, an overlap of competence should exceptionally exist and there should
be a clash of valid rules apparently requiring equal respect, it necessarily follows
from the character of the merger into a wider order that the law of the superior
association takes precedence—but I repeat, only in its sphere of competence.

“Thirdly, this precedence above all means two things: the rules of Community
law come first irrespective of the level of the two orders at which the conflict occurs,
And further, Community law not only invalidates previous national law but also
debars subsequent national law. Both rules of conflict are part of that solidly en-
trenched body of law applied in comparable cases. Without them to acknowledge
the supremacy of Community law would be no more than a courteous gesture,
l?krrging no obligations. In reality the Member States could do with it what they

ed.

“Fourthly, and in support of the above, a unified solution valid for the whole
Community must be provided for the order of precedence here mentioned. Any
attempt to solve the order of precedence differently to accord with the idiosyn-
crasies of the Member States, their constitution and political structure, runs
counter to the unifying character of European integration, and thus to the
fundamental principles of our Community. The Commission thinks it particularly
important to note this fact.” English translation from 7 Bulletin of the EEC
10-11 (Aug. 1964).
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will be necessary if the Community is to become in reality something
more than an instrumentality of national governments.

In the literature, the problem of Community law supremacy has
evoked significant methodological controversy. The question is, as
demonstrated above, to what extent solutions of Community prob-
lems will be derived from concepts of international law, federal-
state law, or public law generally and, above all, to what extent these
solutions will be hampered by unreasoned dogmatic positivism.

The significance of the legal and political issues discussed in
this article extends beyond the arena of the European Community.
Central American integration, for instance, has now reached a stage
of development—at least on the legal-institutional level—where the
problem of the relationship between Central American integra-
tion law and national law of the member states is coming under
scrutiny. A seminar group assembled by the Inter-American Insti-
tute of International Legal Studies has recommended that this prob-
lem be included in a systematic examination of legal issues posed
by Central American integration. 8

As current intergovernmental institutions prove inadequate to
achieve the common interests of member states on regional or func-
tional levels, the interaction of treaty law with national law will
demand increasing attention.

68. Report of the General Secretariat, Inter-American Institute of International
Legal Studies, Seminar on Legal and Institutional Aspects of Central American
Integration at 8 (Engl. text) (Washington, D.C. 1964). For the texts of the Central
American integration treaties, see INSTRUMENTOS RELATIVOS A LA INTEGRACION Eco-
NOMICA EN AMERICA LATINA, INSTITUTO INTERAMERICANO DE Estuplos JURiDICOS INTER-
NACIONALES (Washington, D.C. 1964).



