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Applying Section 2 of the Voting Rights Act to Single-Member 
Offices 

When Congress amended the Voting Rights Act1 (Act) in 1982, it 
revised section 2,2 the Act's general prohibition against electoral dis
crimination. Impetus for the changes stemmed, in part, from congres
sional discontent with the Supreme Court's decision in City of Mobile 
v. Bolden 3 which required proof of intentional discrimination to estab
lish a violation of section 2.4 The 1982 amendments to section 2 re
jected the Court's intent requirement; Congress provided instead that 
demonstrating the discriminatory results of a political process is suffi
cient to establish a section 2 violation. 5 Yet in reshaping section 2, 

1. 42 U.S.C. § 1973 (1982). For a history of the amending process, see Boyd & Markman, 
The 1982 Amendments to the Voting Rights Act: A Legislative History, 40 WASH. & LEE L. REv. 
1347, 1388-412 (1982). For a civil rights advocate's summary of the§ 2 amending process, see 
Derfner, Vote Dilution and the Voting Rights Act Amendments of 1982, in MINORITY VOTE 
DILU'IlON 151-57 (C. Davidson ed. 1984). But cf. A. 'I'HERNsrROM, WHOSE VOTES CoUNT?: 
AFFIRMATIVE ACTION AND MINORITY VOTING RIGHTS 79-137 (1987). 

2. Pub. L. No. 97-205, 96 Stat. 134 (codified at 42 U.S.C. § 1973(a) (1982)). 42 U.S.C. 
§ 1973 (1982) states: 

(a) No voting qualification or prerequisite to voting or standard, practice, or procedure 
shall be imposed or applied by any State or political subdivision in a manner which results in 
the denial or abridgement of the right of any citizen to vote on account of race or color, or in 
contravention of the guarantees set forth in section 1973b(f)(2) of this title, as provided in 
subsection (b) of this section. 

(b) A violation of subsection (a) of this section is established if, based on the totality of 
circumstances, it is shown that the political processes leading to nomination or election in 
the State or political subdivision are not equally open to participation by members of a class 
of citizens protected by subsection (a) of this section in that its members have less opportu
nity than other members of the electorate to participate in the political process and to elect 
representatives of their choice. The extent to which members of a protected class have been 
elected to office in the State or political subdivision is one circumstance which may be con
sidered: Provided, That nothing in this section establishes a right to have members of a 
protected class elected in numbers equal to their proportion in the population. 

3. 446 U.S. 55 (1980). 

4. The Senate Report discussing the amendments to § 2 states: 
S. 1992 amends Section 2 of the Voting Rights Act of 1965 to prohibit any voting practice or 
procedure that results in discrimination. This amendment is designed to make clear that 
proof of discriminatory intents is not required to establish a violation of Section 2. It 
thereby restores the legal standards, based on the controlling Supreme Court precedents, 
which applied prior to the litigation involved in Mobile v. Bolden. 

s. REP. No. 417, 97th Cong., 2d Sess. 27, reprinted in 1982 U.S. CoDE CoNG. & ADMIN. NEWS 
177, 179 [hereinafter SENATE REPORT]; see also id. at 193. The Supreme Court has acknowl
edged that the Senate Report is an "authoritative source" for interpreting amended section 2. 
Thornburg v. Gingles, 478 U.S. 30, 43 n.7 (1986). 

5. 42 U.S.C. § 1973(a) (1982). "Plaintiffs ••. must show that the challenged system or prac
tice in the context of all the circumstances in the jurisdiction in question, results in minorities 
being denied equal access to the political process." SENATE REPORT, supra note 4, at 205 (em
phasis added). For an extended discussion of the shift from a Bolden standard to a results test, 
see Parker, The ''Results Test" of Section 2 of the Voting Rights Act: Abandoning the Intent 
Standard, 69 VA. L. REv. 715 (1983). Essentially, plaintiffs have a choice between proving dis
criminatory results or intentional discrimination. See, e.g., Dillard v. Baldwin County Bd. of 
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Congress did more than simply revise the standard of proof. Congress 
also added sweeping language to section 2, guaranteeing equal oppor
tunities for minorities6 to participate in the political process (the par
ticipation prong) and to elect candidates of their choice (the election 
prong).7 

Courts generally have taken a moderate approach when interpret
ing amended section 2, expanding its scope in some areas8 and restrict
ing its scope in others.9 The courts have given an especially restrictive 
interpretation to section 2 as it applies to single-member offices. A 
single-member office differs from a multi-member office because 
greater power is concentrated in one individual and no comparable 
office exists in the jurisdiction. Examples of single-member offices in
clude the mayor of a city and the chairperson of a county commission. 
A multi-member office, in contrast, has counterparts with equivalent 
power in the jurisdiction. A city councilperson or a member of a state 
legislature holds a multi-member office. Two courts of appeals and 
one district court have held or suggested that single-member offices are 
exempt from the coverage of the Act. 10 

Exempting single-member offices from challenge, however, may 
impede section 2's goal of ensuring minorities an equal opportunity to 
elect candidates of their choice and to participate in the political pro
cess. Because of their distinct power, single-member offices held by 
officials unsympathetic to minorities have a greater potential than 
other offices to diminish minority influence in the political process. At 
the same time, this distinctive power of single-member offices means 
that if these offices are held by minorities, or at least open to their 
participation, these offices may produce greater opportunities for mi
nority influence than would multi-member offices. Yet, courts may be 

Educ., 686 F. Supp. 1459, 1467-69 (M.D. Ala. 1988), a./fd. sub nom. Dillard v. Chilton City 
Commn., 868 F.2d 1274 (11th Cir. 1989); SENATE REPORT, supra note 4, at 205. 

6. This Note uses the terms blacks, minorities, and minority group interchangeably. Simi
larly, this Note employs the terms whites, majority, and majority group interchangeably. Black 
citizens are a subset of the racial and language minority groups protected by the Voting Rights 
Act. The Act prevents electoral discrimination based on race, color, or membership in a lan
guage minority group. 42 U.S.C. §§ 1973(a) and 1973b{f)(2) {1982). 

7. 42 U.S.C. § 1973b (1982); see supra note 2 for the text of the statute. 
8. Most notably, courts have held that amended § 2 covers elections for state court judges. 

Chisom v. Edwards, 839 F.2d 1056 (5th Cir. 1988), cert. denied sub nom. Roemer v. Chisom, 109 
S. Ct. 390 (1988); Mallory v. Eyrich, 839 F.2d 275 (6th Cir. 1988); Martin v. Mabus, 700 F. 
Supp. 327 (S.D. Miss. 1988). See generally Taylor, Elections far Judges in Tunnoil, Natl. L.J., 
Dec. 18, 1989, at 3, col. 3. 

9. For example, courts have held that a minority group must be able to show it is sufficiently 
large and geographically compact to constitute a majority in a contested district as a prerequisite 
to a vote dilution claim under § 2. This requirement makes it difficult for a minority group 
which is not geographically compact to establish a § 2 violation even though the group has une· 
qual access to the political process. Thornburg v. Gingles, 478 U.S. 30, 50 (1986); McNeil v. 
Springfield Park Dist., 851 F.2d 937, 942, 947 (7th Cir. 1988), cert. denied, 109 S. Ct. 1769 
(1989); Martin v. Allain, 658 F. Supp. 1183, 1203-04 (S.D. Miss. 1987). 

10. See infra notes 42-84 and accompanying text. 
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reluctant to consider section 2 challenges to single-member offices be
cause courts do not understand how the combination of election for 
these offices and the conduct of these officeholders after an election 
can violate the goals of section 2. 

This Note questions whether an exemption for single-member of
fices is justified. Part I provides a brief overview of the Voting Rights 
Act and the types of discrimination in the political process to which it 
applies., Part I then reviews the decisions on single-member offices, 
including the courts' attempts to define single-member offices. This 
Part concludes neither Congress nor the Supreme Court dictates an 
exemption for single member offices. Instead, single-member offices 
should be open to challenge if they hamper the achievement of section 
2's goals. Part II identifies the goals of section 2 by developing a 
number of theories to give meaning to the opportunity to participate 
and elect language of section 2. This Part concludes the goal of sec
tion 2 is to bolster civic inclusion in the political process by eliminat
ing the lingering effects of race discrimination. Part III then tests the 
exemption for single-member offices against the goal of section 2. This 
Note concludes that the exemption actually thwarts section 2's goal 
and, therefore, single-member offices should be open to challenge 
under section 2. Finally, Part IV develops guidelines for applying sec
tion 2 to single-member offices. 

I. AN INTRODUCTION TO THE VOTING RIGHTS ACT AND THE 
DECISIONS REGARDING SINGLE-MEMBER OFFICES 

This Part begins with an overview of the Voting Rights Act, in
cluding the three forms of electoral discrimination frequently chal
lenged under section 2 of the Act. Section I.A argues that the three 
forms of electoral discrimination adequately describe some, but not 
all, violations of section 2 by single-member offices. Section I.B re
views decisions on single-member offices, concentrating on the reason
ing used by courts to exempt these offices from section 2 challenges. 
Section I.C questions the exemption for single-member offices by es
tablishing that neither Congress nor the Court mandated an exemp
tion for these offices. 

A. The Coverage of the Voting Rights Act 

In response to the considerable voting obstacles faced by blacks, 11 

Congress passed the Voting Rights Act of 1965.12 The Act contains 
three key sections aimed at preventing electoral discriminatibn. Sec
tion 2 establishes the basic definition of a violation of the Act. 13 This 

11. For a description of these obstacles, see A. THERNsrROM, supra note 1, at 1-2; see also 
SENATE REPORT, supra note 4, at 182. 

12. 42 u.s.c. § 1973 (1982). 
13. 42 U.S.C. § 1973(a) (1982). See supra note 2 for the text of the statute. 
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section applies nationwide to prohibit electoral discrimination. t4 For 
example, section 2 prohibits election practices that discourage minor
ity citizens from voting or running for office. ts Section 2 also attacks 
election devices, such as at-large elections, that dilute the influence of 
minority voters. t6 Section 4 of the Act suspends the use of "tests or 
devices" designed to prevent minorities from registering and voting in 
jurisdictions specified by a trigger formula.t7 In addition, the Attor
ney General is authorized to send in federal examiners to register vot
ers or monitor the conduct of elections in covered jurisdictions.ts 
Section 5 requires jurisdictions identified by the trigger formula, and 
therefore covered by seetion 4, to precleart9 any changes in voting or 
election laws with federal authorities. 20 

Section 4 epitomizes the Act's initial focus on individuals' access to 
the ballot.21 The original Act, however, also recognized and protected 
group participation in the political process. 22 After the Act passed, 
group participation began to receive attention both from officials in 
jurisdictions covered by section 4 and from Congress. Officials, while 
allowing some individual blacks to register and vote, shifted their at
tention to devices designed to diminish the influence of black voters as 
a group.23 These practices are commonly known as vote dilution.24 

14. SENATE REPORT, supra note 4, at 192 ("Section 2 - the Act's general prohibition 
against voting discrimination -·applies to every state and county."). 

15. See infra notes 34-36 and accompanying text. 
16. See infra section III.B.1. 
17. 42 U.S.C. § 1973b (1982). For example, if in the 1964 presidential elections a jurisdiction 

required a literacy test or similar device and if less than half of its electorate registered or voted, 
then the jurisdiction was covered under § 4. 42 U.S.C. § 1973b(b) (1982). 

18. 42 u.s.c. § 1973d-f (1982). 
19. 42 U.S.C. § 1973c (1982). All covered jurisdictions must submit any "standard, practice 

or procedure with respect to voting" to the Civil Rights Division of the Justice Department for 
advance approval. The Division then has 60 days to determine whether the proposed standard, 
practice, or procedure has a discriminatory purpose or effect. If so, the Division can prevent the 
jurisdiction from implementing the change. 

20. See SENATE REPORT, supra note 4, at 182. For extended discussions of§ 5, see Days & 
Guinier, Enforcement of Section 5 of the Voting Rights Act, in MINORITY VOTE DILUTION, supra 
note 1, at 167; Slawsky, A Local Government's Guide to Section 5 of the Voting Rights Act, 12 
URB. LAW. 700 (1972); MacCoon, The Enforcement of the Preclearance Requirement of Section 
5 of the Voting Rights Act of 1965, 29 CATH. U. L. REv. 107 (1979); Comment, Vote Dilution, 
Discriminatory Results, and Proportional Representation: What is the Appropriate Remedy for a 
Violation of Section 2 of the Voting Rights Act?, 32 UCLA L. REv. 1203, 1209-21. For a discus
sion of the interplay between §§ 2 and 5 of the Act, see McKenzie & Krauss, Section 2 of the 
Voting Rights Act: An Analysis of the 1982 Amendment, 19 HARV. C.R.-C.L. L. REV. 155, 168-
71 (1984); see also Jones, Redistricting and the Voting Rights Act: A Limited but Important 
Impact, 73 NATL. Clvlc REv. 176 (1984). 

21. See generally A. THERNSTROM, supra note 1 (arguing that the Voting Rights Act was 
only concerned with individual access to the ballot). 

22. See Karlan & McCrary, Without Fear and Without Research: Abigail Themstrom on the 
Voting Rights Act (Book Review), 4 J.L. & PoL. 751, 756-57 (1988). 

23. See SENATE REPORT, supra note 4, at 183 ("Following the dramatic rise in registration, a 
broad array of dilution schemes were employed to cancel the impact of the new black vote."). 

24. See, e.g., Allen v. State Bd. of Elections, 398 U.S. 544, 569 (1969) ("The right to vote can 
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Congress reacted by renewing and expanding the coverage of the Act 
in 197025 and 1975.2 6 In this way, Congress concentrated on the qual
ity of a group's enfranchisement, rather than an individual's mere ac
cess to the ballot. 

After the Supreme Court decided City of Mobile v. Bolden 27 in 
1980, many observers argued that the decision thwarted Congress' de
sire to expand minority participation in the political process. 28 In 
Bolden, the Court held that section 2 of the Act required proof of 
intentional discrimination. 29 Congress responded to this decision in 
1982. Along with renewing sections of the Act due to expire,3° Con
gress also amended section 2 to establish that proof of discriminatory 
results is adequate to establish a violation of section 2.31 Congress 
framed section 2's results test in the language of equal opportunity.32 

Thus, section 2 has become the primary vehicle for combating dis
crimination in the political process. 

Typically, plaintiffs challenge three types of electoral discrimina
tion under section 2. 33 The first type, disenfranchisement, prevents or 
discourages citizens from voting. Disenfranchisement may be accom-

be affected by a dilution of voting power as well as by an absolute prohibition on casting a 
ballot."). For more information on vote dilution, see infra notes 37, 102-16 and accompanying 
text. 

25. Congress renewed the Act in 1970 to attack "obstructionist tactics" employed by South
ern jurisdictions to exclude blacks from the political process. See Joint Views of Ten Members of 
the Judiciary Committee Relating to the Extension of the Voting Rights Act of 1965, 91st Cong., 
2d Sess., reprinted in 116 CoNG. REc. 5517, 5520-21, 5529 (Mar. 2, 1970). · 

26. In 1975, congressional hearings demonstrated that covered jurisdictions continued to di
lute the votes of minority groups. Congress renewed the Act to counter these practices. Senate 
Committee on the Judiciary, Report on the Voting Rights Act Extension, S. Rep. No. 295, 94th 
Cong., 1st Sess. 16-17 (1975). In addition, Congress expanded the coverage of the Act to protect 
language minority citizens. See 42 U.S.C. § 1973b(f)(l) (1982) (congressional findings of voting 
discrimination against language minorities). See generally UNITED STATES CoMMISSION ON 
ClvIL RlGHTS, THE VOTING RlGHTS ACT: UNFULFILLED GOALS 76-88 (1981) [hereinafter 
U.S. CoMMISSION]. 

27. 446 U.S. 55 (1980). 

28. See, e.g., Derfuer, Nondiscrimination in Districting, in REPRESENTATION AND REDIS
TRICTING lssUES 65, 65-66 (B. Grofman, A. Lijphart, R. McKay & H. Scarrow eds. 1982) (argu
ing that Bo/den's intent standard made successful § 2 challenges "well-nigh impossible"); Miller 
& Packman, Amended Section 2 of the Voting Rights Act· What Is the Intent of the Results Test?, 
36 EMORY L.J. 1, 9 n.35 (1987) (outlining evidence from Extension of the Voting Rights Act: 
Hearings Before the Subcomm. on Civil and Constitutional Rights of the House Judiciary Comm., 
97 Cong., 1st Sess. (1981)); see also SENATE REPORT, supra note 4, at 203 ("[A]fter Bolden 
litigators virtually stopped filing new vote dilution cases. Moreover, the decision had a direct 
impact on voting dilution cases that were making their way through the federal judicial 
system."). 

29. 446 U.S. at 66-68. 

30. Congress renewed the coverage of the special provisions of the Act, §§ 4, 5, 6, 7, and 8. 
42 u.s.c. § 1973 (1982). 

31. See supra notes 1-5 and accompanying text. 
32. 42 u.s.c. § 1973(b) (1982). 

33. See Davidson, Minority Vote Dilution: An Overview, in MINORITY VOTE DILUTION, 
supra note 1, at 3-5. 
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mayors, demonstrates a diminished level of participation.201 

2. Diminishing an Equal Opportunity To Participate 

Single-member offices, beside creating an inequality in the opportu
nity to elect, can also diminish a minority group's equal opportunity to 
participate in the political process. A court should consider City of 
Carrollton Branch of the NAACP v. Stallings202 and Dillard v. Cren
shaw County203 as two paradigms for determining whether a single
member office unlawfully diminishes the equal opportunity to partici
pate in the political process. The common denominator of these viola
tions is a concentration of power in a single-member office. This 
concentrated power can either directly diminish the opportunity of mi
nority citizens to take part in the political process or indirectly dimin
ish citizens' opportunity by diluting the influence of their elected 
representatives. 204 

In Stallings, a single county commissioner, elected at large, made 
all the government decisions for his county. Because the at-large elec-

201. See, e.g., Focus Magazine, Joint Center for Political Studies, Vol. 16, No. 4, at 2 (Apr. 
1988). "Blacks with political aspirations have begun to saturate the majority-black jurisdictions, 
but they still have a difficult time winning in places where the majority of the electorate is white." 
Id.; Smothers, Why the Higher Rungs of Power Elude Black Politicians, N.Y. Times, Feb. 26, 
1989, § 4 at 4, col. 1; Davidson, Minority Vote Dilution: An Overview, in Minority Vote Dilution, 
supra note 1, at 14 (noting that when a black candidate is elected mayor in Alabama, the town is 
usually small and blacks usually comprise an overwhelming percentage of the population). 

202. 829 F.2d 1547 (11th Cir. 1987), cert denied sub nom. Duncan v. City of Carrollton 
Branch of the NAACP, 485 U.S. 936 (1988). See supra notes 47-52 and accompanying text for a 
discussion of the case. 

203. 831 F.2d 246 (11th Cir. 1987). See supra notes 57-67 and accompanying text for a 
discussion of the case. 

204. This approach might be termed "concentration of power'' analysis. To this section's 
approach, contrast United States v. Marengo County, 643 F. Supp. 232 (S.D. Ala. 1986), affd. 
sub nom. Clark v. Marengo County, 811 F.2d 610 (11th Cir. 1987). This case raises the issue of 
whether courts should question concentration of power. The Marengo County court suggests 
that if the chairpersons were distinct from other members of the entities, then that might be a 
"persuasive justification" for allowing at-large chairpersons. 643 F. Supp. at 235. In contrast, 
this section suggests that if the chairpersons were distinct in the power they exercised, then they 
would be single-member offices and subject to this Note's analysis. Under this Note's approach, 
the chairpersons could violate the Dillard rationale because they would possess the power to 
diminish the influence of black elected officials chosen by district. 

To Marengo County compare United States v. Dallas County Commn., 661 F. Supp. 955 
(S.D. Ala. 1987), also authored by Judge Hand. There the court approved a plan that would 
provide for a revamped county commission consisting of four commissioners chosen by district, 
but would retain the probate judge of the county as the at-large chairperson of the commission. 
661 F. Supp. at 956-57. The government challenged this plan, arguing that it would not com
pletely cure the violation because the probate judge position would be beyond the reach of black 
voters. Yet the government apparently conceded that this single-person office was less subject to 
challenge "because the duties of this single-person office are uniquely executive-judicial." 661 F. 
Supp. at 957. 

Although the court's description of the judge's actual powers as chairperson are sparse, the 
"chair'' presumably exercises greater powers than other members of the commission. Conse
quently, this office would be considered single-member under this Note's analysis and subject to 
challenge. 
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tion for the commissioner in conjunction with racially polarized voting 
diluted black voting strength, blacks could not directly elect a repre
sentative. 205 More importantly, concentrating all the government 
power in one official limited the opportunity of black citizens to par
ticipate in the political process. If the single commissioner did not 
listen to the concerns of black citizens, they had no other outlet to 
participate in their county's political process.206 

Although few governments are organized like the single county 
commission in Stallings, 207 the case still teaches an important lesson. 
A court should be on guard against a situation where power is concen
trated, either by law or by practice, in the hands of a single-member 
officeholder, and this power threatens the opportunity of minority citi
zens to engage in the political process. 

Dillard208 provides the second paradigm for understanding how 
concentrated power in a single-member office can diminish the equal 
opportunity to participate. In Dillard, the court rejected the proposed 
position of county chairperson elected at large because the court 
feared that excessive power would gravitate to the chairperson. 209 In 
turn, this power could be used to diminish the opportunity for black 
elected officials to participate in government.21o 

One can imagine a similar process in which power in a town gravi
tates to the mayor's office. For instance, a mayor may exercise his 
authority with little legislative oversight. When the city council does 
meet, it rubberstamps the mayor's decisions despite objections from 
beleaguered minority representatives on the council. Moreover, the 
mayor and the majority white elected councilmembers exclude minor
ity elected councilmembers from important government decisions.211 
These decisions frequently disadvantage the minority community. For 
instance, their neighborhoods receive less than a proportionate share 
of spending. 212 

205. 829 F.2d at 1551-58. 
206. "The Carroll County Commissioner is the entire governing body for the county." In

cluded among his powers was the ability to "appoint all minor officials of the county, whose 
election or appointment is not otherwise fixed by law." 829 F.2d at 1551 n.7. In addition, be
cause the county commissioner was the sole legislative authority in the county, he could pass 
county ordinances on his own motion. Act of Dec. 13, 1982, No. 485 § 11, 1983 Ga. Laws 4656, 
4660. 

207. Only 24 or so counties out of 159 within the State of Georgia have authorized the single-
commissioner form of government. Brief for Respondents opposing petition for certiorari, at 12. 

208. 831 F.2d 246 (11th Cir. 1987). 
209. 831 F.2d at 252. 
210. 831 F.2d at 253. 
211. See, e.g., Major v. Treen, 574 F. Supp. 325, 334 (E.D. La. 1983) (all black legislators 

excluded from a secret meeting on a redistricting proposal held in the basement of the Senate 
chambers); see also H. BALL, D. KRANE & T. LAUTH, COMPROMISED COMPLIANCE 162 (1982) 
(when the nine-member Richmond, Virginia city council decided to annex areas occupied pri
marily by whites, the three black council members were excluded from the deliberations). 

212. See, e.g., Rodgers v. Lodge, 458 U.S. 613, 626 (1984) (court finds roads were unpaved as 
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Section 2 logically should reach this process known as "legislative 
exclusion. " 2 13 If minority citizens finally gain the equal opportunity 
to elect officials of their choice, this achievement should not be nulli
fied by denying their representatives an equal opportunity to partici
pate in the political process. 

Thus, single-member offices can cause a violation of section 2 that 
is unique to these offices, a violation that produces an inequality in 
both the opportunity to elect and the opportunity to participate in the 
political process. This unique type of violation thwarts section 2's goal 
of increasing civic inclusion in the political process by decreasing the 
effects of discrimination. Therefore, single-member offices should be 
open to challenge under section 2. Part IV develops guidelines for 
remedying violations of section 2 caused by single-member offices. 

IV. REMEDYING SECTION 2 VIOLATIONS CAUSED BY SINGLE
MEMBER OFFICES 

This Part begins by outlining the powers of a federal court to rem
edy violations of section 2. Although the defendant jurisdiction has 
the first opportunity to propose a cure, section IV.A demonstrates that 
the court retains broad remedial powers to ensure that a violation is 
completely cured. Section IV.B develops a two-step approach to rem
edying violations caused by single-member offices. This approach rec
ognizes that violations can be similar to those caused by multi-member 
offices or peculiar to single-member offices. Section IV.C tailors the 
remedies to different levels of government and different types of gov
ernment offices. 

A. General Remedial Powers Under the Act 

Once a violation of section 2 is established, a district court must 
~fford the defendant jurisdiction the first opportunity to develop satis
factory remedies. 214 This principle is constrained, however, by the 
Senate Report's admonition that a court addressing a section 2 viola
tion "should exercise its traditional equitable powers to fashion the 
relief so that it completely remedies the prior dilution of minority vot
ing strength and fully provides equal opportunity for minority citizens 
to participate and to elect candidates of their choice."215 The Supreme 

soon as they reached the black community); Hawkins v. Town of Shaw, 437 F.2d 1286 (5th Cir. 
1971), affd. on rehg., 461F.2d1171 (5th Cir. 1972) (disparity in city services provided to blacks 
violates the fourteenth amendment). 

213. See Karlan, supra note 118, at 237-39. 
214. See, e.g., Upham v. Seamon, 456 U.S. 37, 41-43 (1982) (per curiam); McDaniel v. 

Sanchez, 452 U.S. 130, 138-39 (1981); Wise v. Lipscomb, 437 U.S. 535, 539-40 (1978); Reynolds 
v. Sims, 377 U.S. 533, 586 (1964); Seastrunk v. Burns, 772 F.2d 143, 151 (5th Cir. 1985); Ortiz, 
Federalism, Reapportionment, and Incumbency: Leading the Legislature to Police Itself, 4 J.L. & 
POL. 653 (1988). , . 

215. SENATE REPORT, supra note 4, at 208. 
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Court has noted that a district court has broad remedial powers when 
curing discrimination: 

A district court has "not merely the power but the duty to render a 
decree which will so far as possible eliminate the discriminatory effects of 
the past as well as bar like discrimination in the future." Once a right 
and a violation have been shown, the scope of a district court's equitable 
powers to remedy past wrongs is broad, for breadth and flexibility are 
inherent in equitable remedies.216 

Thus, a court faced with a violation must ensure that any proposed 
remedy completely cures a violation.217 

B. A Two-Step Approach to Remedying Violations of the Act 
Caused by Single-Member Offices 

"The basic principle of equity that the remedy fashioned must be 
commensurate with the right that has been violated" establishes the 
guideline for curing a section 2 violation.218 To fulfill this require
ment, one must recall how single-member offices violate section 2. A 
single-member office can violate the Act in two different ways. One 
type of violation, such as a discriminatory slating process or a majority 
vote runoff primary, is not peculiar to the nature of a single-member 
office.219 In Stallings and Dillard, by contrast, at-large elections com
bined with concentrated power to cause a section 2 violation unique to 
single-member offices. Because single-member offices can violate the 
Act in two different ways, a variety of remedies are necessary. 

A court should take a two-step approach to curing violations of 
section 2 caused by single-member offices. First, a court should con
sider remedies that enhance political participation without requiring a 
restructuring of government. These remedies would be implemented 
with traditional equitable devices such as injunctions and declaratory 
judgments. For example, a court might cure a discriminatory slating 
process for a single-member office by enjoining the process and order
ing slating open to all interested parties. 220 Remedies under the first 
step would be particularly appropriate to cure misconduct by a single
member officeholder that is an isolated violation rather than part of a 

216. United States v. Paradise, 480 U.S. 149, 183-84 (1987) (citations omitted) (quoting Lou
isiana v. United States, 380 U.S. 145, 154 (1965); Swann v. Charlotte-Mecklenburg Bd. of Educ., 
402 U.S. 1; 15 (1971)); see also Missouri v. Jenkins, 110 S. Ct. 1651 (1990) (embracing broad 
remedial powers for federal courts to cure constitutional violations involving discrimination, in
cluding the power to order a school board to raise taxes to fund a desegregation plan). 

217. See SENATE REPORT, supra note 4, at 208. A court "cannot authorize [a refuedy] that 
will not with certitude completely remedy the Section 2 violation." Dillard v. Crenshaw County, 
831 F.2d 246, 252 (11th Cir. 1987). 

218. SENATE REPORT, supra note 4, at 208. 
219. See supra notes 38 and 168-72 and accompanying text for a discussion of these devices. 
220. See, e.g., Terry v. Adams, 345 U.S. 461, 470 (1953) (affirming the district court's grant 

of a declaratory judgment against discriminatory election practices and remanding for further 
consideration of remedies). 
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pattern of violations by the officeholder. If a mayor, for instance, re
fused to distribute election materials to minority candidates, a court 
could enjoin the practice and order the mayor to distribute the materi
als to any interested candidates. 221 

A second step would be necessary when the violation was peculiar 
to the powers of a single-member office and part of a pattern of viola
tions that could not appropriately be cured by simply enjoining a prac
tice. This remedy is a restructuring of the role of a single-member 
office in a government. Restructuring entails a parceling out of polit
ical power to diminish the concentration of power in the single-mem
ber office. For example, a single-member commission might be 
expanded to a multi-member commission as in Stallings. 222 In the al
ternative, the court might order that the chair position of a commis
sion be rotated among the commissioners, rather than be held by one 
individual as in Dillard. 223 Or a court might parcel out the power of a 
mayor's office by creating an additional office to share power, such as a 
vice-mayor, filled by councilmembers on a rotating basis.224 Once this 
remedial approach to single-member offices is established, one must 
determine which single-member posts in a state are open to challenge. 

C. Determining Which Single-Member Offices Are 
Open to Challenge 

The "share of" approach holds that any office that qualifies as sin
gle-member is exempt from challenge.225 The Dillard court, with its 
emphasis on function, adopted a narrower definition of single-member 
offices than the "share of" approach. The Dillard court considers 
only nonlegislative functionaries to be single-member offices. 226 De
spite the Dillard court's narrower approach to defining single-member 
offices, both it and the "share of" approach presume that some single
member offices are exempt from challenge. 

This Note, in contrast, presumes that all single-member offices in a 

221. See, e.g., Dillard v. Town of North Johns, 717 F. Supp. 1471 (M.D. Ala. 1989) (The 
mayor intentionally discriminated against black candidates by withholding candidacy require
ment information from them. The proper remedy was to enjoin the town to certify blacks as duly 
elected members of town co1;1ncil.). 

222. City of Carrollton Branch of the NAACP v. Stallings, 829 F.2d 1547, 1563 (11th Cir. 
1987), cert denied sub nom. Duncan v. City of Carrollton Branch of the NAACP, 485 U.S. 936 
(1988); see also McNeil v. City of Springfield, 658 F. Supp. 1015 (C.D. III. 1987) (doubling size of 
city council), appeal dismissed, 818 F.2d 565 (7th Cir. 1987). 

223. Dillard v. Crenshaw County, 831 F.2d 246, 253 (11th Cir. 1987); see also Warren v. 
-'city of Tampa, 693 F. Supp. 1051, 1054, 1059 (M.D. Fla. 1988), affd., 893 F.2d 347 (11th Cir. 
1989) (city agrees to allow any councilperson, not just those elected at-large, to serve as chairman 
and chairman pro-tem of the city council). 

224. See Buchanan v. City of Jackson, 683 F. Supp. 1545 (W.D. Tenn. 1988). 
225. See supra note 77 and accompanying text. 
226. Examples include tax collectors, sheriffs, and probate judges. 831 F.2d at 251. 
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state or political subdivision are open to challenge because these offices 
can thwart the goals of section 2. The Dillard court noted: 

Once a post is opened to the electorate, and if it is shown that the context 
of that election creates a discriminatory but corrigible election practice, 
it must be open in a way that allows racial groups to participate 
equally.221 

If a plaintiff challenges a particular single-member office, the plaintiff 
must, of course, show how it violates the Act. If the plaintiff meets 
this burden, the defendant cannot escape the challenge simply by 
claiming an exemption as· a single-member office. Instead, the defen
dant must rebut the charged violation of the Act. This Note recog
nizes, however, that different levels of government and different types 
of offices will vary in their susceptibility to successful challenge. Con
sequently, this section examines how the remedial approach applies to 
different levels of government and types of offices. 

1. State Offices 

Congress designed section 2 to cover situations "where racial poli
tics do dominate the political process."228 While single-member offices 
elected statewide, like a governor, certainly have the potential to en
gage in a pattern of abuse peculiar to the power of these offices, dis
criminatory actions by these officers are more likely to be isolated 
events. This may be explained by the decline in the negative effects of 
racial politics for statewide offices. 229 The recent election of Douglas 
Wilder as governor of Virginia suggests that race may be playing less 
of a role in statewide elections.230 In addition, evidence suggests that 
many Southern senators are becoming responsive to their black con-

227. 831 F.2d at 251. 
228. SENATE REPORT, supra note 4, at 211. 
229. The negative effects of racial politics may be declining on the state level for two reasons. 

For one, progressive governors are attacking discrimination to enhance the image of their states 
and the productivity of their citizens. See Winbush, Mississippi ~ises Again, TIME, Nov. 16, 
1987, at 32 (noting the election of young progressive governors in both Louisiana and Missis
sippi: Governor Mabus leads "an awakening movement to free Mississippi from its long-stand
ing image of lethargy and backwardness"); Smothes, 3 Southern States Seek Progress Together. 
N.Y. Times, May 14, 1988, at AS, col. 1 (governors of Arkansas, Louisiana, and Mississippi 
meet to coordinate efforts to improve conditions in one of nation's poorest areas); Civil Rights 
Caravan to Mark Deaths, N.Y. Times, Mar. 8, 1989, at A18, col. 4 (Governor Mabus states: 
"Today, once more, the officials of Mississippi are standing in the schoolhouse door, but this time 
we are standing in that door to open it wider and to make sure that everybody gets in •••• "). 
Second, as minority groups begin to participate fully in the political systems, candidates realize 
they must court these potential voters. See, e.g., Barone, Civil Rights: An American Revolution, 
Wash. Post, Nov. 9, 1987, at Al7, col. 1 (Mississippi has "just conducted a governor's race in 
which evidence of racism seems to have been entirely absent and in which every serious candi
date has been striving to win blacks' vote."). 

230. Oreskes, First Black Governor If Recount Upholds Vote, N.Y. Times, Nov. 8, 1989, at 
Al, col. 1 (noting the success of Douglas Wilder). But cf. Oreskes, Joy of Democrats Diluted in 
Virginia, N.Y. Times, Nov. 9, 1989, at Al, col. 2 (noting that Wilder received a lesser percentage 
of votes.than other successful candidates on his ticket, and concluding that racial considerations 
explain the difference). 
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stituents. For example, concern for their black constituencies moti
vated Southern Democratic senators to vote against the nomination of 
Robert Bork.231 Anecdotal evidence similarly suggests that respon
siveness by state officials to black voters is improving.232 Yet, single
member state officeholders may still engage in electoral discrimina
tion. For example, in Major v. Treen, 233 the governor of Louisiana, in 
concert with the state legislature, devised a racial gerrymander of the 
state's congressional districts.234 

Under this Note's approach to remedies, restructuring of the state 
single-member office in Major would not be the appropriate remedy. 
In fact, restructuring would probably rarely be appropriate at the state 
level when section 2 violations are singular events, rather than part of 
a pattern. In Major, other remedies were available to cure the electo
ral discrimination. For instance, the Justice Department could have 
denied preclearance under section 5.235 And the court remedied the 
section 2 violation through declaratory judgment and injunction.236 

2. Offices in Political Subdivisions 

In contrast, if "racial politics do dominate the electoral process," 
the domination tends to occur more often at the city and county level 
than at the state.237 In addition, a district court is probably better 

231. Bork received the vote of only one of the 17 Democratic senators from the states of the 
old Confederacy. See Senate's Roll-Cal/ on the Bork Vote, N.Y. Times, Oct. 24, 1987, at 10, col. 
3; see also Dowd, Winning One from the Gipper, FORTUNE, Nov. 9, 1987, at 125 (coalition of 
black, environmental, feminist, and labor groups key in Senate rejection of Bork nomination); 
Garment, The War Against Robert Bork, COMMENTARY, Jan. 1988, at 17 (arguing that Southern 
senators caved in to pressure from black interest groups). 

232. See, e.g., Whitfield v. Democratic Party, 686 F. Supp. 1365, 1380 (E.D. Ark. 1988), 
ajfd., 902 F.2d 15 (8th Cir. 1990) (finding that Southern gubernatorial candidates have become 
more responsive to the interests of black voters); UPI, June 14, 1989 (available on Nexis, 
keyword Deathrow) (Governor Mabus, "at the urging of a powerful black leader, [] has agreed 
to conduct a clemency hearing for two-time convicted killer Leo Edwards."). 

233. 574 F. Supp. 325 (E.D. La. 1983). 
234. 574 F. Supp. at 333-37. For example, the governor threatened to veto a reapportion

ment plan (the Nunez Plan) that would facilitate the election of a black congressman. "Louisi
ana's chief executive has considerable power and influence, both dejure and de facto. Testimony 
reflects that the Louisiana Legislature has never overridden a gubernatorial veto. A sufficient 
number of legislators changed their position in response to the threatened veto to assure the 
demise of the Nunez Plan." 574 F. Supp. at 333. 

235. 42 U.S.C. § 1973c (1982). The Justice Department precleared the plan sponsored by 
Governor Treen. For a criticism of the preclearance, see Guinier, supra note 124, at 408-11. 

236. 574 F. Supp. at 355-56. 
237. For example, a Westlaw search of 42 U.S.C. § 1973 cases decided in 1989-1990 revealed 

twice as many challenges to county or city practices than to state practices. One explanation for 
this is simply mathematical. A state contains numerous counties and political subdivisions, each 
with their own political processes. A state government, however, has a limited number of state
wide political processes and a limited number of statewide offices. Thus, plaintiffs have greater 
opportunities to challenge practices by cities or counties than by states. 

Another explanation for the greater number of challenges to the political processes of cities 
and counties may be that pockets of racial politics persist in political subdivisions but do not taint 
an entire state. Possibly, Congress had this in mind when it focused on "some communities in 



2242 Michigan Law Review [Vol. 88:2199 

equipped to apply an " 'intensely local' " and functional appraisal to a 
city or county's political processes than to a state govemment's.238 

For these reasons, courts should be more receptive of challenges to 
city or county single-member offices than to state single-member posts. 
Consequently, the Note focuses greater attention on the city or county 
level of government than it did on state government. 

a. Legislative and legislative-executive offices. Consider single
member offices in a legislative or legislative-executive body, such as a 
city council president or a chairperson of a county commission. Some 
violations caused by the selection methods for these offices or by the 
conduct of these officeholders could be cured with injunctions chang
ing the method of selection or preventing particular conduct.239 But 
when at-large selection for these offices combines with the use of con
centrated power by single-member officeholders and diminishes the in
fluence of racial minorities, an injunction alone will not cure the 
violation. A court cannot simply order a change from at-large to dis
trict elections for single-member posts because the offices being elected 
cannot be chosen directly by. districts. 240 Instead of a change in elec
tion method, the court should change the distribution of powers of the 
single-member office. For example, a court could order the chairper
son position on a county commission rotated among the commission 
members chosen by districts.241 In this way, the position is held by 
members elected by district, and all districts are represented. 

Similarly, a court should not simply enjoin these single-member 
offices from using their concentrated power to lessen minority influ
ence, because this would require a constant monitoring of a local gov
ernment. Instead, a court should deconcentrate the chairperson's 
power by rotating it among the commission members.242 In this way, 

our Nation where racial politics do dominate the electoral process." SE.NATE REPORT, supra 
note 4, at 211. 

238. Thornburg v. Gingles, 478 U.S. 30, 79 (1986) (quoting Rogers v. Lodge, 458 U.S. 613, 
622 (1982)). The Court in Gingles also recognized that it must apply "a 'functional' view of 
political process mandated by § 2." 478 U.S. at 48 n.15. 

239. See supra notes 220-21 and accompanying text. 

240. When at-large elections produce a violation of § 2, the typical remedy is to switch to 
election by districts. See supra note 190. This remedy is not possible, however, when only one 
office is to be elected. Consider the election of a chairperson of a county commission in a county 
divided into five election districts. One district of the five cannot be chosen to elect the chairper
son because that would exclude the other four districts from any participation in the selection 
process. The county as a whole could be considered one district, but that would be an at-large 
election, a result to be avoided. 

241. See, e.g., Dillard v. Crenshaw County, 649 F. Supp. 289, 298 (M.D. Ala. 1986), ajfd. in 
part and remanded in part, 831 F.2d 246, 253 (11th Cir. 1987), reinstated on remand, 619 F. 
Supp. 1546, 1547 (M.D. Ala. 1988); Warren v. City of Tampa, 693 F. Supp. 1051, 1054 (M.D. 
Fla. 1988), affd., 893 F.2d 347 (11th Cir. 1989) (city agrees to allow any council person, not just 
those elected at large, to serve as chairman and chairman pro-tern of the city council). 

242. See supra note 241. 
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the minority group can begin to protect itself in the political process 
without further supervision by a court. 

b. Executive offices. If a plaintiff establishes that an executive sin
gle-member office, such as a mayor, violates section 2, the cure may 
require a greater restructuring of government than the remedy for a 
chairperson. Isolated incidents of executive single-member offices vio
lating the Act may be cured by the court with a traditional equitable 
remedy such as an injunction targeted at a specific incident. 243 When 
violations by an executive single-member office establish a pattern of 
consistent activity designed to diminish minority participation in the 
political process, a court might take one of two approaches to 
restructuring. 244 

One approach would be to diminish the power of the executive's 
office by parceling out power to another office. For example, a vice
mayor's office might be created with some of the mayor's former 
power shifted to that office. This office might be filled by council 
members on a rotating basis. 245 A second approach would be to 
change a mayor-council form of government to a city commission with 
a rotating chairperson or a hired executive.246 

243. See, e.g., Dillard v. Town of North Johns, 717 F. Supp. 1471 (M.D. Ala. 1989) (The 
mayor intentionally discriminated against black candidates by withholding candidacy require
ment information from them. The proper remedy was to enjoin the town to certify blacks as duly 
elected members of town council.); Buskey v. Oliver, 565 F. Supp. 1473 (M.D. Ala. 1983) (The 
court granted declaratory and injunctive relief against the city's reapportionment plan drawn by 
the mayor to disadvantage his opponent. The plan resulted in a dilution of minority voting.). 

244. Election at large, combined with the use of concentrated power over time by an execu
tive single-member office, produces a unique pattern of violations. This combination also pro
duces violations unique to legislative and legislative-executive single-member offices. Under this 
Note's approach, single-member offices, depending on branch of government, require different 
levels of proof of concentrated power necessary to establish a § 2 violation. Legislative and legis
lative-executive posts require a minimal showing on concentrated power. For example, a county 
chairperson elected at-large from a county with polarized voting, the presence of a number of the 
Senate factors, and a showing of concentrated power with the potential to diminish minority 
influence could violate § 2. Plaintiffs would not have to show that the concentrated power was 
actually used to diminish minority influence. In contrast, plaintiffs challenging an executive sin
gle-member post would be required to show actual use of power by the officeholder to diminish 
minority influence. 

The difference in the required proof of concentrated pawer stems from the differences in the 
remedies available to replace at-large elections for these offices. At-large elections for legislative 
and legislative executive-offices could be modified in ways that interfere minimally with the struc
tures of local governments. For instance, election at-large can be changed to the equivalent of 
election by district. See supra note 241 and accompanying text. In contrast, at-large election for 
executive single-member posts cannot be simply switched to district elections because the only 
possible district is the entire jurisdiction, the same as for at-large elections. Instead, to remedy a 
violation, power from the single-member post must be parceled out to other offices or the local 
government restructured. See infra notes 245-46 and accompanying text. Because these reme
dies intrude more into the structure of local government than do remedies for legislative single
member posts, the threshold showing on concentrated power is higher for executive single-mem
ber offices. 

245. See, e.g., Buchanan v. City of Jackson, 683 F. Supp. 1545 (W.D. Tenn. 1988) (plan for 
restructuring the city government included the office of vice-mayor to be held by council mem
bers and rotated among them). 

246. For the benefits produced by having a commission with a rotating chairperson or some 
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A critic might claim either of these two approaches clash with the 
need for a single executive, accountable citywide, with the interests of 
the entire city at heart. 247 This objection, however, ignores the polit
ical realities of racial discrimination and racially polarized voting. 248 

Precisely because these ills exist, a white executive is often not ac
countable to the entire city, nor does he have the interests of the entire 
town at heart; rather, he often protects only the interests of the major
ity voters. 

Restructuring or parceling out power will actually increase city
wide accountability by giving power to executives who represent ma
jority and minority interests. A critic might counter that this will 
become a spoils system, with the majority executive favoring his con
stituents during his term and the minority executive favoring his con
stituency during his term. More likely, a checking system will result 
where neither executive is willing to favor his own constituents unduly 
because he knows that the other executive can undo some favors and 
reward his own constituents.249 Even if a spoils system developed, mi
nority voters would at least begin to share in the spoils they have been 
denied. 

A critic might also argue that these approaches recognize race to 
the detriment of a colorblind society.250 The Senate Report, however, 
rejected this argument.251 Courts and commentators, drawing on this 
congressional intent, have also rejected arguments against the race 
consciousness of remedies.252 To achieve equal opportunities to elect 

other apportionment of power, see Karlan, supra note 118, at 241 n.276. For the benefits pro
duced by a hired executive, see Dillard v. Crenshaw County, 831 F.2d 246, 251 n.12 (11th Cir. 
1987) (hired executive subject to greater control by the commission). 

247. See, e.g., United States v. Marengo County Commn., 643 F. Supp. 232, 234-35 (S.D. 
Ala. 1986), ajfd. sub nom Clark v. Marengo County, 811 F.2d 610 (11th Cir. 1987) (The county 
argued that it needed to retain an at-large chairperson for the County Commission and Board of 
Education because the chairperson must be able to represent the interests of the entire county.). 

248. See, e.g., Westwego Citizens for Better Govt. v. City of Westwego, 872 F.2d 1201 (5th 
Cir. 1989) (rejecting the cost or administrative upheaval caused by restructuring as factors to 
consider in determining whether § 2 has been violated). 

249. See Karlan, supra note 118, at 241 n.276 for an example of how this checking function 
would work. 

250. See, e.g., Marengo County Commn., 643 F. Supp. at 232-33 (district judge expressing his 
concern that the remedy mandated by the Appeals Court hampers achievement of a colorblind 
society). 

251. See SENATE REPORT, supra note 4, at 208-11. 
252. Gingles v. Edmisten, 590 F. Supp. 345 (E.D.N.C. 1984) noted: 

Congress necessarily took into account and rejected as unfounded, or assumed as out
weighed, several risks to fundamental political values that opponents of the amendments 
urged in committee deliberations and floor debate. Among these were the risk that the 
judicial remedy might actually be at odds with the judgment of significant elements in the 
racial minority; the risk that creating "safe" black-majority single member districts would 
perpetuate racial ghettos and racial polarization in voting behavior; the risk that reliance 
upon the judicial remedy would supplant the normal, more healthy processes of acquiring 
political power by registration, voting and coalition building; and thefundamental risk that 
the recognition of "group voting rights" and the imposing of affirmative obligations upon gov-
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and to participate in the political process, race must be taken into 
account. 

Finally, a critic may argue that spreading power or restructuring 
implicates section 2's proviso against proportional representation be
cause these remedies provide a minority group with a proportional 
share of a single-member office.253 Certainly, section 2 denies any 
"right to have members of a protected class elected in numbers equal 
to their proportion in the population."254 Thus, a lack of proportional 
representation does not trigger a section 2 violation. 255 A minority 
group does, however, have the right to an equal opportunity to partici
pate in the political process and to elect candidates of its choice.256 

When this right is violated, nothing in section 2 prohibits a court from 
employing proportional representation as a remedy.257 

emment to secure those rights by race-conscious electoral mechanisms was alien to the Ameri
can political tradition. 

Gingles, 590 F. Supp. at 356-57 (footnotes omitted) (emphasis added). 
See Blacksher, Drawing Single Member Districts to Comply with the Voting Rights Act 

Amendments of 1982, 17 URB. LAW. 347 (1985). "Now Congress has squarely rejected the argu
ment that a race-conscious Voting Rights Act would be bad public policy. The results of 
amended section 2 of the Act extends the consideration of race beyond mere avoidance of retro
gression [(a § 5 requirement)] to full consideration of a plan's racial fairness." Id. at 352. 

253. 42 U.S.C. § 1973(b) (1982); see, e.g., Brief for Petitioners, supra note 43, at 21. 
254. 42 U.S.C. § 1973(b) (1982). Similarly, the Court has held that minority groups have no 

constitutional right to proportional representation. See City of Mobile v. Bolden, 446 U.S. 55, 
78-79 (1980) (plurality opinion of Stewart, J.); Bolden, 446 U.S. at 86 (Stevens, J., concurring); 
Chapman v. Meier, 420 U.S. I, 17 (1975); White v. Regester, 412 U.S. 755, 765-66 (1973); Whit
comb v. Chavis, 403 U.S. 124, 149 (1971); see also Blacksher & Menefee, From Reynolds v. Sims 
to City of Mobile v. Bolden: Have the White Suburbs Commandeered the Fifteenth Amendment?, 
34 HAsTINGS L.J. 1, 51 n.320 (1982) (tracing and questioning the Court's resistance to a right of 
proportional representation). 

255. An inequality in the number of candidates elected by a minority group may, however, 
provide some evidence of vote dilution. See supra note 100 (factor 7); see also Thornburg v. 
Gingles, 478 U.S. 30; 74-75 (1986). While the election of a few minority officials does not bar a 
vote dilution claim, Gingles, 478 U.S. at 75, courts have held that persistent proportional repre
sentation would preclude a finding of vote dilution. Gingles, 478 U.S. at 77. 

Even persistent proportional representation should not preclude a minority group from argu
ing that its elected representatives received an unequal opportunity to participate in the political 
process. Suppose that a minority group comprising 20 percent of a city consistently elected one 
offive city council members, but this representative was excluded from key deliberations between 
the mayor and the other council members. In that case, the minority group should be able to 
challenge the actions of the mayor and council because their actions deny the minority group's 
representatives an equal opportunity to participate in the political process. 

256. 42 U.S.C. § 1973(b) (1982); see also Butts v. City of New York, 779 F.2d 141, 148 (2d 
Cir. 1985), cert. denied, 478 U.S. 1021 (1986) ("Although the Act makes clear that a class has no 
right to elect its members by numerical proportion, the class does have a right to an opportunity, 
equal to that of other classes to obtain such representation.") (emphasis omitted). 

257. Senators East and Helms, during the debates on amending§ 2, proposed amendments 
to prevent federal courts from employing proportional representation as a remedy. Senator East 
proposed an amendment explicitly proscribing proportional representation as a remedy. 128 
CoNG. REc. 14137 (June 17, 1982). The Senate rejected the East amendment. Id. at 14140. 
Senator Helms then proposed an amendment specifically allowing courts to employ proportional 
representation. Id. Senator Helms voted against his amendment, explaining that by voting 
against the amendment Congress would prevent courts from using proportional representation. 
Id. at 14141-42. The Senate defeated the Helm's amendment, not because the Senate rejected 
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c. Nonlegislative functionaries. Objections to applying the Act to 
single-member offices are less likely to be raised in cases that require 
less restructuring of local government. For example, challenges to sin
gle-member offices falling under the nonlegislative functionary head
ing would be less likely than executive offices to require restructuring 
as a remedy. According to the Dillard court, examples of nonlegisla
tive functionaries include tax collectors, sheriffs, and probate 
judges.2ss Nonlegislative functionaries would most likely violate the 
Act in ways not peculiar to single-member offices. For instance, a tax 
collector might be chosen by a slating process that diminishes minor
ity influence in the process. Nonlegislative functionaries have few op
portunities to diminish influence in ways unique to single-member 
offices. Consider an elected sheriff who makes a number of decisions 
that harm minority interests. The sheriff hires all white deputies, and 
he places fewer police patrols in black neighborhoods while enforcing 
the law more vigorously against accused black criminals. 

However, the sheriff would presumably be subject to the control of 
the executive and legislative branches of his county govemment.259 
This would enable minority officials and voters to influence the sheriff 
in ways other than direct election. And, while the sheriff's acts are 
discriminatory, the Voting Rights Act does not apply because the con
duct does not interfere with opportunities to participate in the political 
process. Therefore, the appropriate remedies for the sheriff's conduct 
would be found in statutes like section 1983260 and Title VII of the 
Civil Rights Act261 rather than in the Voting, Rights Act. In general, 
restructuring will not be an appropriate remedy for nonlegislative 
functionaries because they rarely exercise power in ways peculiar to 
single-member offices. 

The office of probate judge may, however, challenge that guideline. 

proportional representation, but because the amendment was irrelevant since the Bill was not 
intended to interfere with the equitable remedies employed by federal courts. Id. at 14141 (state· 
ment of Sen. Edward Kennedy). For further discussion of the congressional activity on the issue 
of proportional representation, see Boyd & Markman, supra note 1, at 1392-404, 1418-19; How· 
ard & Howard, supra note 117, at 1624-26; McKenzie & Krauss, supra note 20, at 166-67; see 
also Additional Remarks of Senator Hatch, SENATE REPORT, supra note 4, at 270 ("The 'com· 
promise' provision also purports to establish an explicit prohibition upon subsection (a) giving 
rise to any right to proportional representation. This is not quite the case. Most pointedly, 
perhaps, there is nothing in the provision that addresses the issue of proportional representation 
as a remedy."). 

258. Dillard v. Crenshaw County, 831 F.2d 246, 251 (11th Cir. 1987). 

259. See, e.g., In Re Application of Burlington County Bd. of Chosen Freeholders, 188 N.J. 
Super. 343, 457 A.2d 495, ajfd., 190 N.J. Super. 256, 463 A.2d 351 (1983) (per curiam), cert. 
granted. 94 N.J. 587, 468 A.2d 225 (1983), ajfd., 99 N.J. 90, 491 A.2d 631 (1985) (per curiam) 
(the legislature controls the duties of the sheriff and the activities of his office); Brownstown 
Township v. County of Wayne, 68 Mich. App. 244, 242 N.W.2d 538 (1976) (the legislature may 
vary the duties of a sheriff's office). 

260. 42 u.s.c. § 1983 (1982). 

261. 42 u.s.c. § 2000e (1982). 
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Probate judges often serve dual functions, wearing the hats of both 
judge and chairperson of a county commission. 262 When a probate 
judge acts as a chairperson, he may diminish influence in ways pecu
liar to single-member offices.263 In that case, a court should consider 
removing the probate judge from the county commission or retaining 
the judge as a member of the commission but order the chairposition 
rotated. But suppose a probate judge is serving only as a judge and she 
is the sole probate judge in a jurisdiction. Could this judge, as a single
member office, be open to challenge?264 Judgeships, like other elected 
positions, are open to challenge under section 2.265 Thus, if the juris
diction chose the single judge with a discriminatory election method 
or by a process that otherwise diminished participation in the political 
process, a court could cure the violation with an injunction targeted at 
the specific practice. 

Rarely, however, would a judge diminish influence in a way pecu
liar to single-member offices. Yet, a single judge might be challenged 
under the Stallings rationale. Suppose a single judge made all the judi
cial decisions for a large county, like the 495 square-mile county in 
Stallings, while other counties of comparable size and caseloads had 
three or more judges assigned. A plaintiff might challenge this judicial 
assignment, arguing that the policy behind the assignment was tenu
ous and possibly evidence of intentional discrimination.266 If a plain
tiff satisfied the other prerequisites for a challenge, the appropriate 
remedy might be adding judges to the county and electing them by 
district. 

CONCLUSION 

Single-member offices can impede the goals of section 2 both in 

262. See, e.g., United States v. Dallas County Commn., 661 F. Supp. 955, 951 (S.D. Ala. 
1987) (noting that 33 of 67 counties in Alabama have probate judges who also chair the county 
commission). 

263. See supra notes 65-68 and accompanying text for a discussion of Dillard chairperson. 
264. The court in Southern Christian Leadership Conf. v. Siegelman, 714 F. Supp. 511, 519-

20 & n.25 (M.D. Ala. 1989), draws on the plaintiff's failure to challenge districts and circuits 
with only one judge as a recognition that these offices are single-member and not open to 
challenge. 

265. See Mallory v. Eyrich, 839 F.2d 275 (6th Cir. 1988); Chisom v. Edwards, 839 F.2d 1056 
(5th Cir.), cert. denied sub nom. Roemer v. Chisom, 109 S. Ct. 390 (1988); Martin v. Mabus, 700 
F. Supp. 327 (S.D. Miss. 1988). 

266. The Senate Report recognizes a tenuous policy as evidence indicating an unequal oppor
tunity to elect a candidate of the minority group's choice and to participate in the political pro
cess. See SENATE REPORT, supra note 4, at 207. The Report notes that "[i]f the procedure 
markedly departs from past practices or from practices elsewhere in the jurisdiction, that bears 
on the fairness of its impact." Id. at n.117. In City of Carrollton Branch of NAACP v. Stallings, 
829 F.2d 1547, 1551-52 (11th Cir. 1987), cert denied sub nom. Duncan v. City of Carrollton 
Branch of the NAACP, 485 U.S. 936 (1988), the court found that the legislature switched from a 
five-member commission to a single-member commission for Carroll County to discriminate in
tentionally against black citizens by preventing them from electing a commissioner. 
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ways similar to multi-member offices and in ways unique to single
member offices. Therefore, single-member posts should be subject to 
challenge under section 2, rather than immune from challenge as sug
gested by some courts. 

A traditional understanding of electoral discrimination - with its 
focus on disenfranchisement, candidate diminution, and vote dilution 
- explains how a single-member office can violate section 2 in ways 
similar to a multi-member office. This traditional understanding also 
teaches that these violations by single-member offices should be cured 
with remedies similar to those used for violations by multi-member 
offices. 

This traditional understanding of electoral discrimination, how
ever, fails to identify how single-member offices can violate the Act in 
unique ways. At-large elections for single-member offices can place 
these offices beyond reach of minority voters. The power concentrated 
in single-member offices can diminish the opportunity of minority citi
zens and their elected officials to participate in the political process. 
Thus, these characteristics of single-member posts combine to create 
an inequality in both the opportunity to elect and the opportunity to 
participate. To remedy these unique violations, courts should consider 
restructuring single-member offices to decrease their concentrated 
power. 

Minority citizens have increased their participation in the political 
process, but obstacles to full participation remain. Subjecting single
member offices to challenge breaks down a remaining barrier to full 
participation in the political process. 

- Edward J. Sebold 


