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1. The Early, Middle, and Modern Period Views

Lest too much is made of the recent endorsement of aesthetics,
however, we should examine how the courts arrived at their present
position. Commentary*¢ has distinguished three stages in the evolu-
tion of aesthetic jurisprudence, termed here the early, middle, and
modern period views. The early period view was hostile to the claim
that government’s police power encompassed aesthetic initiatives.4”
In part, this hostility reflected opposition to public measures restrict-
ing private property rights.4® These courts’ opinions also intimated a
concern that, to use the syntax of current first amendment doctrine,
the state should not impede the interests in expression and self-ful-
fillment associated with aesthetic activity.#® But their most serious
objection was that aesthetic preferences are too subjective and arbi-
trary to constitute a proper object of public ordering. Observing that
“[clertain legislatures might consider that it was more important to
cultivate a taste for jazz than for Beethoven, for posters than for

the Future, 36 Law & CoNTEMP. PROB. 311, 312 (1971), (quoting address by Robert Stipe,
1971 Conference on Preservation Law, Washington, D.C. (May 1, 1971))).

46. Among the more frequently cited law review contributions on law and aesthetics are
Anderson, Architectural Controls, 12 SYRACUSE L. Rev. 26 (1960); Dukeminier, Zoning for
Aesthetic Objectives: A Reappraisal, 20 LaAw & CONTEMP. PROB. 218 (1955); Michelman, 7o-
ward a Practical Standard for Aesthetic Regulation, 15 PRAC. Law. 36 (1969); Williams, Subjec-
tivity, Expression and Privacy: Problems of Aesthetic Regulation, 62 MiNN. L. Rev. 1 (1977);
Comment, Zoning, Aesthetics and the First Amendment, 64 CoLUuM. L. REv. 81 (1964); Note,
Beyond the Eye of the Beholder: Aesthetics and Objectivity, T1 MicH. L. Rev. 1438 (1973);
Note, Aesthetic Nuisance: An Emerging Cause of Action, 45 N.Y.U. L. Rev. 1075 (1970); Com-
ment, Architectural Controls: Aesthetic Regulation of the Urban Environment, 6 URB. LaW. 622
(1974). The most exhaustive and thoughtful treatment of the topic in treatise form is 1 N.
WILLIAMS, supra note 39, § 11.01-21 (1974 & Supp. 1980); 3 N. WILLIAMS, supra note 39,
§ 71.01-.14 (1974 & Supp. 1981); /id at § 71A.01-.11.

47. Representative early period cases are collected in 1 N. WiLLIAMS, supra note 39, at
§ 11.04-.06.

48. The observation cited in City of Passaic v. Paterson Bill Posting, Advertising & Sign
Painting Co., 72 N.J.L. 285, 287, 62 A. 267, 268 (1905) is representative:

No case has been cited . . . which holds that a man may be deprived of his property
because his tastes are not those of his neighbors. Aesthetic considerations are a matter of
luxury and indulgence rather than of necessity, and it is necessity alone which justifies the
exercise of the police power to take private property without compensation.

49. In Curran Bill Posting & Distrib. Co. v. City of Denver, 47 Colo. 221, 227, 107 P. 261,
264 (1910), both concerns were implicated in the following comment:

The cut of the dress, the color of the garment worn, the style of the hat, the architec-
ture of the building or its color, may be distasteful to the refined senses of some, yet
government can neither control nor regulate in such affairs. The doctrines of the com-
mune invest such authority in the state, but ours is a constitutional government based
upon the individuality and intelligence of the citizen, and does not seek, nor has it the
power, to control him, except in those matters where the rights of others are injuriously
affected or imperiled.

Similar concerns have been expressed in dissents to more recent opinions as well. See
People v. Stover, 12 N.Y.2d 462, 472073, 191 N.E.2d 272, 278, 240 N.Y.S.2d 734, 742, appeal
dismissed, 315 U.S. 42 (1963); ¢/ Reid v. Architectural Bd. of Review, 119 Ohio App. 67, 76,
192 N.E.2d 74, 81 (1963).
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Rembrandt, and for limericks than for Keats,” a representative opin-
ion concluded that “[t]he world would be at continual seesaw if aes-
thetic considerations were permitted to govern the use of the police
power.”>0

The middle and modern period courts have been less hostile to
public intervention, although for different reasons. The former side-
stepped their predecessors’ principal objection by upholding particu-
lar measures, not because they served aesthetic ends per se but
because they also advanced such traditional police power goals as
the preservation of property values.>! But the asserted linkages be-
tween aesthetics and these goals were often dubious, if not trans-
parently fictional.52 By contrast, the modern period courts purport
to break with the early and middle periods by proclaiming that gov-
ernment may indeed regulate “solely” for aesthetic ends.>?

50. City of Youngstown v. Kahn Bros. Bldg. Co., 112 Ohio St. 654, 661-62, 148 N.E. 842,
844 (1925).
51. Representative cases are collected in 1 N. WiLL1AMS, supra note 39, at §§ 11.07-.09.

52. Perhaps the favorite target of the commentators’ ire on this ground is St. Louis Gun-
ning Advertising Co. v. City of St. Louis, 235 Mo. 99, 137 S.W. 929 (1911), appeal dismissed,
231 U.S. 761 (1913), which sustained a billboard ban on the grounds, /nfer alia, that billboards
were
constant menaces to the public safety and welfare of the city; they endanger the public
health, promote immorality, constitute hiding places and retreats for criminals and all
classes of miscreants . . . . [T]he evidence shows. . . that the ground in the rear thereof
is being constantly used as privies and dumping grounds for all kinds of waste and delete-
rious matters, and . . . behind these obstructions the lowest form of prostitution and other
acts of immorality are frequently carried on, almost under the public gaze . . . .

235 Mo. at 145, 137 S.W. at 942.

53. See, e.g., Metromedia, Inc. v. City of San Diego, 26 Cal. 3d 848, 610 P.2d 407, 164 Cal,
Rptr. 510, revd, on other grounds, 101 S. Ct. 2882 (1981); State v. Diamond Motors, Inc., 50
Hawaii 33, 429 P.2d 825 (1967); John Donnelly & Sons, Inc. v. Outdoor Advertising Bd., 369
Mass. 206, 339 N.E.2d 709 (1975); Cromwell v. Ferrier, 19 N.Y.2d 263, 255 N.E.2d 749, 279
N.Y.S.2d 22 (1967); People v. Stover, 12 N.Y.2d 462, 191 N.E.2d 272, 240 N.Y.S.2d 734, agpeal
dismissed, 375 U.S. 42 (1963). The status of the modern period view in the 50 states is sur-
veyed in 1 N. WILLIAMS, supra note 39, at § 11.10-21.

The status of aesthetic values has proven as controversial under the National Environmen-
tal Policy Act of 1969, 42 U.S.C. § 4321 (1976 & Supp. 1V 1980) (NEPA), in cases arising since
its enactment as it has been under zoning for most of this century. Although the principal
positions expressed in these cases do not fully correspond to the early, middle, and modern
views expressed in the text, instructive comparisons can be noted. The NEPA cases can be
interpreted as endorsing one of three positions — the “hard look,” the “semi-soft look,” and
the “soft look” — concerning the manner in which a court should review the obligation of
federal agencies to consider aesthetic values both in making the threshold determination
whether to file an environmental impact statement and, should the decision be affirmative, in
preparing that statement. The “hard look” view requires that the agency thoroughly consider
aesthetic values at both stages because Congress has explicitly mandated that it do so in
§ 4331(b)(2) of the NEPA, which includes among its purposes the assurance of “healthful,
productive, and aesthetically and culturally pleasing surroundings.” The agency’s failure to do
so entitles aggrieved parties to a mandatory injunction requiring that the agency rectify its
omission. See Ely v. Velde, 451 F.2d 1130, 1134 (4th Cir. 1971) (proposed coastruction of a
prison in the Virginia Historic Green Springs area; “other environmental . . . factors” than
those directly related to health and safety are “the very ones accented in . . . NEPA”); ¢f.
Scenic Hudson Preservation Conf. v. FPC, 354 F.2d 608, 624 (2d Cir. 1965) (proposed con-
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Two points stand out in this picture. First, the judges of all three
periods have assumed that visual beauty is the primary or exclusive
referent of the term “aesthetics.”>* To be sure, comments comport-
ing with stability interest reasoning appear from time to time.55
Nonetheless, the conclusion overwhelmingly asserted and lauded in
commentary> is that “aesthetics” and “visual beauty” are essentially

struction of a storage pump plant on Storm King Mountain; Federal Power Commission must
consider as a “basic concern the preservation of natural beauty and of historic national
shrines” under § 10 of the Federal Power Act). The “semi-soft look™ position also acknowl-
edges Congress’s concern for aesthetic values, but reasons that the impossibility of quantifying
them frees the agency of supporting its assessment of them with the type of objective evidence
that would be possible in measuring a project’s health or safety impacts. See City of New
Haven v. Chandler, 446 F. Supp. 925, 930 (D. Conn. 1978) (proposed construction of three
transmission towers over New Haven Bay; “elusive character of aesthetics does not mean that
such concerns are less weighty,” but does indicate that the agency’s “finding as to the role of
aesthetics need not be supported by statistical evidence”). The “soft look™ view is best exem-
plified by Hanly v. Mitchell, 460 F.2d 640 (2d Cir.), cert. denied, 409 U.S. 990 (1972), and
Hanly v. Kleindienst, 471 F.2d 823 (2d Cir. 1972), cert. denied, 412 U.S. 908 (1973) (proposed
construction of a detention facility in a mixed commercial-residential high density urban dis-
trict). In these opinions, the Second Circuit appears to distinguish four types of project im-
pacts: first, those relating directly to health and safety; second, those relating to the “quality of
life”; third, those relating to psychological and sociological effects; and fourth, by implication,
those relating to visual beauty. It ruled in both Hanly opinions that the agency must consider
the first two types of impacts in making its threshold decision whether to file an impact state-
ment. Despite the apparently broad scope of the phrase “quality of life,” however, it indicated
in the second Hanly decision that the second category of impacts does not include psychologi-
cal and sociological effects such as those that might, for example, cause residents of a neigh-
borhood to object to the construction of a detention facility in their midst. See 471 F.2d at 833.
In the court’s terms, “it is doubtful whether psychological or sociological effects upon neigh-
bors constitute the type of factors that may be considered in making [a] determination [to
prepare an environmental impact statement] since they do not lend themselves to measure-
ment.” 471 F.2d at 833. That aesthetic values are indeed low on the NEPA totem pole for
“soft look” courts is confirmed in City of Columbia v. Solomon, 13 Envir. Rep. Cas. 1301
(D.S.C. 1979) (proposed construction of a parking garage blocking vistas to historic district),
which stated that “aesthetic considerations alone may [not] be used as a basis for requiring an
[environmental impact statement].” 13 Envir. Rep. Cas. at 1307. See Maryland-National
Capitol Park & Planning Commn. v. United States Postal Serv., 487 F.2d 1029, 1038-39 (D.C.
Cir. 1973) (proposed construction of postal facility in suburban Maryland; aesthetic impacts do
not justify the same hard look by reviewing courts as “more significant environmental effects
relating to both health and injury to natural resources™).

54. See, e.g., Maryland-National Capitol Park & Planning Commn. v. United States Postal
Serv., 487 F.2d 1029, 1038-39 (D.C. Cir. 1973); City of Columbia v. Solomon, 13 Envir. Rep.
Cas. 1301, 1307-08 (D.S.C. 1979); Mayor of Baltimore v. Mano Swartz, Inc. 268 Md. 79, 91,
299 A.2d 828, 835 (1973); City of Youngstown v. Kaha Bros. Bldg. Co., 112 Ohio St. 654, 661~
62, 148 N.E. 842, 844 (1925). Representative of this view is the statement that “[bleauty may
not be queen but she is not an outcast beyond the pale of protection or respect.” Perlmutter v.
Greene, 259 N.Y. 327, 332, 182 N.E. 5, 6 (1932).

55. See cases cited in note 119 infra.

56. See authorities cited in note 46 supra.

Representative of the approach adopted in commentary is Norman Williams’s analysis.
Having earlier posited that “matters which are essentially aesthetic . . . [are those] which are
perceived by the sense of sight,” 1 N. WiLLIAMS, supra note 39, at § 11.01 (emphasis added),
Williams defines the central legal problem posed by aesthetic regulation as follows:

When an attempt is made to apply legal sanctions in connection with aesthetics, one sim-
ple but very important problem arises: sow fo define what s altractive and what is ugly.
The problem of how fo define good taste, long debated among philosophers, has a special
significance in a legal context; for when legal sanctions are involved, it is essential to
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synonymous in American aesthetic jurisprudence. Accordingly, the
modern period courts’ “solely for aesthetics” dicta may be read as
expressing the rationale for aesthetic regulation.

Second, the visual beauty interest is only an assumption. Inexpli-
cably, the courts have refrained from washing it in cynical acid. The
assumption and its premises, however, no longer command the as-
sent of the extralegal disciplines from which they derive.>” The vis-
ual beauty interest can be taken seriously as a predicate for aesthetic
regulation only if visual beauty itself can be rendered by intelligible
standards. That task leads inevitably to confusion. The early and
middle period courts comprehended this problem, and, however
flawed in other respects, their opinions reflect principled responses to
it. The courts of both periods withheld their endorsement of aesthet-
ics by reasoning that the pursuit of visual beauty alone falls outside
of the police power’s ambit. For those who question the visual
beauty rationale but believe that courts should uphold soundly for-
mulated and implemented aesthetic measures, the flaw in both sets
of opinions is obvious: They fail to attempt any reformulation of the
visual beauty assumption to take account of the social values that
aesthetic measures can advance. In a sense, the middle period courts
moved in this direction when they searched for purposes other than
the pursuit of visual beauty to sustain aesthetic measures. But they
were sidetracked by their attempts to assimilate aesthetics to tradi-
tional police power ends. Had they recognized that aesthetics is
neither derivative of the latter nor exhausted by visual beauty con-
cerns, aesthetic jurisprudence might have been spared many of its
present infirmities.

In contrast to their predecessors, the modern period courts have
posited that aesthetics and visual beauty are interchangeable. If aes-
thetics connotes visual beauty alone, the modern view becomes
mired in the standards morass that caused the courts of the earlier
periods to reject aesthetics as a proper governmental concern. Why
the modern period courts should have opted for this view, if indeed
they have, is unclear. Their opinions offer little to refute their prede-
cessors’ objection that visual beauty is hopelessly subjective and ar-

define rather precisely what is permitted and what is not. Because of the obvious diffi-
culty of drawing the line in such cases, the courts have long been reluctant to recognize
the aesthetic factor as an appropriate basis for land use controls.

1d. at § 11.02 (emphasis added).

In contrast to this position, Professor Rose advances a position similar in vital respects to
that offered here in her argument that the “chief function of [historic] preservation is to
strengthen local community ties and community organization,” Rose, supra note 11, at 479, or,
as she alternatively states that function, “community building.” /2,

57. See text at notes 128-79 infra.
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bitrary. Perhaps the modern judges, like the commentators, simply
grew impatient with the fanciful linkages that middle period courts
had posited between aesthetic and police power pursuits. Perhaps
the answer is to be found in recent history. Since the modern period
commenced roughly at the same time as the shift in national atti-
tudes favoring aesthetic values, modern judges may have been
caught up in the spirit of the times.

It is also conceivable, however, that modern period judges did
not intend to link aesthetics exclusively with visual beauty, but inad-
vertently became prisoners of language that failed to express a more
discerning position: namely, that aesthetics connotes the pursuit of
cultural stability, in which visual form plays a significant but not
dispositive role. Concededly, their “solely for aesthetics” phraseol-
ogy affords, at most, ambivalent support for this hypothesis. But I
find the cultural stability hypothesis both defensible as a description
of the direction in which contemporary aesthetic jurisprudence is
moving, and more attractive — if still problematic — as a prescrip-
tion for what that direction ought to be. The hypothesis is consistent
with the decisions and, from time to time, the explicit reasoning of
the more thoughtful of the modern period opinions. Under it, the
modern view can be interpreted as carrying forward the fumbled
middle period insight that because aesthetics and visual beauty may
not be interchangeable concepts, the search for standards need no
longer be identified with the futile quest for a definition of “beauty.”
In addition, it establishes a framework for constructing a rationale
for aesthetic jurisprudence that comports more faithfully with such
nonaesthetic legal values as those set forth in the first and fourteenth
amendments.

2. Aesthetic Policy and Nonaesthetic Constitutional Values

But I am getting ahead of my argument. For the moment, let it
be conceded that the modern period courts accept the visual beauty
rationale. If so, a cogent justification for aesthetic regulation must
begin by specifying the harm that warrants state intervention to pre-
vent “ugly” development or to promote “beautiful” development.
On that specification hinges aesthetic regulation’s defense against the
objection that it violates these constitutional values.

The vagueness-due process challenge is rebutted only if the stan-
dards incorporated in the aesthetic initiative meet a threshold of in-
telligibility so that the regulated class can understand its
requirements, the implementing agency can administer it purpos-
ively and impartially, and the courts can review it and related ad-
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ministrative actions.® Draftsmen of such initiatives cannot meet
that threshold absent a reasonably precise sense of both the social
interest that they intend to safeguard and the harm that threatens the
interest. The freedom of expression challenge is overcome only by a
showing that the initiative is “narrowly drawn and . . . further[s] a
sufficiently substantial governmental interest.”*® It is not enough
that the proscribed development is “offensive,” Ze., ugly, in the eyes
of some members of the community. A state ban on expression
solely on the basis of its offensiveness is censorship pure and sim-
ple.®® Rather, the guid pro quo for aesthetically based infringements
on expression is the state’s obligation to demonstrate a plausible
nexus between offensiveness and a threat to some independent “suf-
ficiently substantial governmental interest.”s! The further limitation
that the measure be “narrowly drawn” reinforces the need for ade-
quate standards compelled by the vagueness-due process charge.5?
The substantive due processs® challenge essentially reduces to the

58. For thoughtful judicial assessments of these problems and their source in inadequate
standards, see, e.g., The Historic Green Springs, Inc. v. Bergland, 497 F. Supp. 839 (E.D. Va.
1980) (discussed in note 303 /zf7a); City of West Palm Beach v. State ex re/. Duffey, 158 Fla.
863, 30 So. 2d 491 (1947); Morristown Road Assocs. v. Borough of Bernardsville, 163 N.J.
Super. 58, 394 A.2d 157 (1978), Hankins v. Borough of Rockleigh, 55 N.J. Super. 132, 150 A.2d
63 (1959).

59. Schad v. Borough of Mount Ephraim, 101 S. Ct. 2176, 2182-83 (1981).

60. See, e.g., Schad v. Borough of Mount Ephraim, 101 S. Ct. 2176 (1981); Erznoznik v,
City of Jacksonville, 422 U.S. 205 (1975); Cohen v. California, 403 U.S. 15 (1971), See gener-
ally L. TRIBE, AMERICAN CONSTITUTIONAL Law §§ 12-2 to -10 (1978); Ely, Flag Desecration:
A Case Study in the Roles of Categorization and Balancing in First Amendment Analysis, 88
Harv. L. Rev. 1482 (1975). For treatment of this issue as it bears specifically on architectural
expression, see Kolis, Architectural Expression: Police Power and the First Amendment, 16
Urs. L. ANN. 273 (1979); Williams, supra note 46; Note, Architecture, Aesthetic Zoning, and the
First Amendment, 28 STAN. L. Rev. 179 (1975).

61. See Schad v. Borough of Mount Ephraim, 101 S. Ct. 2176 (1981).

62. When transposed to the first amendment context, the vagueness objection may reap-
pear under the same name, see, e.g., Smith v. Goguen, 415 U.S. 566, 572-73 (1974); L. TRIBE,
supra note 60, §§ 10-8 to -11; or is intimately linked to prior restraint, see, e.g., Southwestern
Promotions, Ltd. v. Conrad, 420 U.S. 546, 552-53 (1975); Saia v. New York, 334 U.S. 558, 559-
60 (1948); L. TRIBE, supra note 60, at §§ 12-31 to -33; or overbreadth doctrines, see, eg.,
Broadrick v. Oklahoma, 413 U.S. 601, 606-07"(1972); Stromberg v. California, 238 U.S. 359,
369 (1931); L. TRIBE, supra note 60, at §§ 12-24, 12-28, 12-35; or to the requirement that the
challenged measure be narrowly drawn to avoid over- and underinclusiveness, see, e.¢., Schad
v. Borough of Mount Ephraim, 101 8. Ct. 2176, 2186 (1981); Erznoznik v. City of Jacfsonville,
422 U.S. 205, 214-15 (1975); L. TRIBE, supra note 60, §§ 12-24 to -26.

63. Other objections to which aesthetic measures may be vulnerable in particular instances
include, but are not limited to, the claims that they deny equal protection to excluded classes of
persons, see cases cited in note 28 supra; they are uncompensated “takings,” see Penn Cent.
Transp. Co. v. New York City, 438 U.S. 104 (1978); they, or actions taken under them, are uitra
vires the power of the enacting agency, see Gumley v. Board of Selectmen, 371 Mass. 718, 358
N.E.2d 1011 (1977); or they deny procedural due process rights aside from vagueness, see Jis re
Equitable Funding Corp., N.Y. L.J., Feb. 8, 1978, at 10, col. 2 (Sup. Ct.). For a thoughtful
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proposition that government may proscribe only development that
“harms” neighboring property owners or the community as a
whole.54 Traditionally recognized harms include depreciation of
property values and threats to community health and safety. The
visual beauty rationale encounters serious, if not insuperable, obsta-
cles in satisfying the first two tests, and may fail the third as well
because the social interest that it guards and the harms it purportedly
prevents are intolerably imprecise.5®

3. Dilemmas of Current Legal-Aesthetic Theory

The rationale’s imprecision leads to a variety of theoretical im-
passes as well. It does not specify, for example, the relationship be-
tween aesthetic regulation and other forms of land use and
environmental regulation. Should aesthetic regulation be split off

treatment of many of these issues as they are posed by recent developments in the historic
preservation field, see Rose, supra note 11.

My views on the “taking issue,” as it bears on historic and environmental preservation, are
detailed in Costonis, 7%e Disparity Issue: A Context for the Grand Central Terminal Decision,
91 HArv. L. REv. 402 (1977), and Costonis, “Fair” Compensation and the Accommodation
Power: Antidotes for the Taking Impasse in Land Use Controversies, 75 CoLuM. L. Rev. 1021
(1975). Broadly speaking, they are more demanding of government than those of commenta-
tors who favor extensive public intervention in these spheres, see, eg., F. BosseLMaN, D.
CALLIES & J. BANTA, THE TAKING IssuE (1973); D. MANDELKER, ENVIRONMENT AND EQ-
urry (1981), but less so than those who do not, see, eg, B. SIEGAN, LAND Use WiTHOUT
ZoNING (1972); Dunham, Property, City Planning, and Liberty, in Law AND LAND 28 (C. Harr
ed. 1964). My position that government be required to compensate landowners in a greater
number of instances than urged by the first group of commentators results from differences in
our respective assessments of the legal, political, and equity factors outlined in my earlier
articles. This Article’s portrayal of the problems attending the definition of aesthetic standards
and of the grave abuses to which those problems have given rise comports with the position
advanced in those articles by stressing the supporting role that the fifth amendment can play in
disciplining indiscriminate aesthetic policymaking. Unlike Justice Brennan, I do not agree
that

quite simply, there is no basis whatsoever for a conclusion that courts will have any

greater difficulty identifying arbitrary or discriminatory action in the context of landmark

regulation than in the context of classic zoning or indeed in any other context.
Penn. Cent. Transp. Co. v. City of New York, 438 U.S. 104, 133 (1978) (footnote omitted).
Both the analytical difficulties attending aesthetics standards setting, see Part V (A) infra, and
the judiciary’s flawed record to date in policing inadequate standards, see Parts II (A), II
(©(1) & V (A)(2) infra, argue to the contrary. Moreover, such post-Penn Central preservation
initiatives as New York City’s designation of its Upper East Side as a historic district, see notes
25 & 33 supra and notes 296 infra, warn that the distortions besetting the nation’s “aesthetic
regulation system,” see Part II (A) infra, will intensify if the discipline afforded by the fifth
amendment was jettisoned in accordance with the prescriptions of such commentators as Bos-
selman and Mandelker.

64. The “harm™ or, as economists put it, “externalities” rationale was employed by the
Supreme Court to uphold zoning against a facial constitutional attack on substantive due pro-
cess grounds in Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926), and has consist-
ently been invoked by state courts ever since. See, e.g., Home Builders League v. Township of
Berlin, 81 N.J. 127, 405 A.2d 381 (1979); Udell v. Haas, 21 N.Y.2d 463, 235 N.E.2d 897 (1968).
On the role of the externalities rationale for land use regulation throughout this century, see
generally R. NELSON, supra note 22.

65. See text at notes 115 & 196-216 infra.
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from the latter as an ephemeral venture mesmerized by its quest for
visual beauty? Or, as suggested earlier, is it not, like them, a weapon
unsheathed by contending interest groups to secure control over the
use and allocation of environmental resources? If it is, in which re-
spects, if any, can it be differentiated from them?

A jurisprudence founded upon the concept of beauty, moreover,
will be as radically nominalistic as it is inelegant if, as John Dewey
correctly counseled, the concept only reifies individual responses to
an object’s visual form.5¢ What can be anticipated of that jurispru-
dence is a mishmash of opinions dealing with billboards, clotheslines
in front yards, junkyards, landmarks, historic districts, adult thea-
ters, urban design relationships, and natural area preserves. Rela-
tionships among these categories will remain unspecified, as will
linkages between aesthetic initiatives, on the one side, and, on the
other, constitutional values and land use and environmental regula-
tion generally.

In addition to its patent imprecision, the visual beauty rationale
can be faulted for borrowing from the concert hall or museum as-
sumptions that have little or no place in the courtroom or legislative
chamber. One example is the assumption that the judgments re-
quired to establish, administer, or review aesthetic programs turn on
distinctions comparable in kind and refinement to those made by
concertmasters or art critics. Another is the conversion of the prem-
ise that beauty can be made to answer to abstract canons of aesthetic
formalism into the conceit that legal institutions can use these ca-
nons to create a visually beautiful environment.5? Not only are such
assumptions descriptively inaccurate, but they intensify aesthetic
regulation’s legal vulnerability.s8

The visual beauty rationale’s most regrettable legacy, however, is
that it has diverted attention from aesthetic regulation’s root con-

66. See text at note 3 supra.

Tllustrative is Justice White’s preface to his discussion of the aesthetics-first amendment
issue in Metromedia: “We deal here with the Jaw of billboards.” Metromedia, Inc. v. City of
San Diego, 101 S. Ct. 2882 (1981) (emphasis added).

67. The influence of this reasoning is patent in the guiding premise set forth in PLANNING
AND COMMUNITY APPEARANCE, REPORT OF THE JOINT COMMITTEE ON DESIGN CONTROL OF
THE NEW YORK CHAPTER AIA AND THE NEW YORK REGIONAL CHAPTER AIP (H. Fagin & R,
Weinberg eds. 1958). “The central theme of our philosophy then,” states the Joint Committee,
“is the positive creation of urban beauty, not the mere conservation of past achievements of
nature and man, nor just the prevention in present building activities of additional ugliness
and disorder.” /4. at 11. For the view that aesthetics law and the public ordering system
should be employed not only to preserve the aesthetic character of the nation’s regions, but to
specify “a character to be created,” see K. LYNCH, MANAGING THE SENSE OF A REGION 48
(1976).

68. See Part 11l (C) infra.
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flicts. The debate over visual beauty is in truth a surrogate for the
debate over environmental change itself, or, to be more specific, the
question whether that change is culturally disintegrative or culturally
vitalizing.5® At stake are whether change should be permitted, what
form it should take, what its pace should be, who should be benefit-
ted and who injured by it, and what role public administration can
play as a vehicle for managing change. These questions are crucial
because change, as we experience it in the built and natural environ-
ments, is strikingly visible and often profoundly destabilizing. To
view the debate as a clash among the design set is to trivialize it and
thereby miss its point altogether. False, ultimately unanswerable
questions are tiresomely batted back and forth while fundamental,
perplexing problems go unexamined. Ignored as well are the con-
flict’s consequences for the integrity of the law’s decisional processes
and for the quality and social consequences of the nation’s aesthetic
policies.

II. A FRAMEWORK FOR THE LAW-AESTHETICS DEBATE

How should the debate be framed? A century of fruitless ex-
change counsels against an abstract inquiry into the “nature of
beauty.” The approach adopted in this Article instead defines the
debate’s framework in terms both of the larger system from which
aesthetic policy emerges and of the format displayed by aesthetic
disputes generally. The subsection below outlines the elements of
that system, identifies the conditions that its sound functioning as-
sumes, and indicates the respects in which the current system fails to
measure up to these conditions. The next subsection employs the
Rice Mansion dispute as a point of departure in portraying the ele-
ments of the prototypical format. It then sets forth the lead descrip-
tive questions underlying the law-aesthetics debate, and
preliminarily sketches the responses to them advanced by visual
beauty and cultural stability-identity reasoning. Part III details the
content and conceptual and constitutional defects of the visual
beauty rationale. The content of the stability hypothesis is addressed
in Part IV, and its legal adequacy is the topic of Part V.

A. The Aesthetic Regulation “System™

Broédly considered, aesthetic policy emerges from a complex set
of transactions between American society and its legal institutions.
What may loosely be termed the aesthetic regulation “system” fea-

69. See text at notes 223-31 infra.
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tures a number of participants on both sides. The societal actors di-
vide principally into constituencies that oppose and constituencies
that favor modifying existing environmental features or settings (ex-
isting resource). No-change constituencies include neighborhood or-
ganizations that oppose various kinds of development in their
neighborhoods, historic preservationists who seek to block the altera-
tion or demolition of landmarks or structures within historic dis-
tricts, and environmentalists who contest development in wilderness,
coastal, and other natural areas. The environmental features or set-
tings that serve as existing resources and the groups that may qualify
as no-change constituencies are open-ended, as the recent prolifera-
tion of aesthetic regulation addressed to novel types of resources and
supported by novel interest groups attests.

Change constituencies favor new entrants that alter or replace the
existing resources. These constituencies include the new entrant’s
sponsor, which may be a private developer or a public agency. La-
bor unions and suppliers of capital, building materials, and other
real estate services or products are often prominent change agents as
well. Also featured may be the new entrant’s potential beneficiaries
— prospective occupants of a housing development, customers of
utility companies that wish to construct or enlarge facilities in natu-
ral areas, or students of universities that plan to expand into a sur-
rounding neighborhood.

New entrants, like existing features, cannot be delimited in ad-
vance. A random sampling of the former includes billboards,”° rag-
strewn clotheslines,”! trailers,”? junkyards,’> high-rise buildings,”
pump storage plants,’> transmission towers,’® prisons,”” recreational
facilities,”® and boathouses.” They may be fought because they are
proposed as replacements for their correlative existing resource;
more frequently, however, the coexistence of the two is in issue. Re-
placement is illustrated by the demolition of a landmark to make

70. See Metromedia, Inc. v. City of San Diego, 101 S. Ct. 2882 (1981).

71. See People v. Stover, 12 N.Y.2d 462, 191 N.E.2d 272, 240 N.Y.S.2d 734, appeal dis-
missed, 375 U.S. 42 (1963).

72. See City of Euclid v. Fitzthum, 48 Ohio App. 2d 297, 357 N.E.2d 402 (1976).
73. See Oregon City v. Hartke, 240 Or. 35, 400 P.2d 255 (1965).

74. See Polygon Corp. v. City of Seattle, 90 Wash. 2d 59, 578 P.2d 1309 (1978).
75. See Scenic Hudson Preservation Conf. v. FPC, 453 F.2d 463 (2d Cir. 1971).
76. See City of New Haven v. Chandler, 446 F. Supp. 925 (D. Conn. 1978).

71. See Ely v. Velde, 451 F.2d 1130 (4th Cir. 1971).

78. See Sierra Club v. Morton, 405 U.S. 727 (1972).

79. See McCormick v. Lawrence, 83 Misc. 2d 64, 372 N.Y.S.2d 156 (1975).
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way for a modern office building; coexistence, by the erection of bill-
boards along a scenic highway.

Other societal actors who influence the formation of aesthetic
policy include “taste-makers” and design professionals. The most
prominent of the former are architecture and urban design critics
who enjoy a strong media following. Design professionals — archi-
tects, urban designers, and the like — may function in two roles: as
actual designers of new entrants or existing resources (when the lat-
ter are components of the built environment), and as propagandists
for particular schools or traditions of aesthetic formalism (in which
case they may double as taste-makers).

The principal legal actors in the system are legislatures, adminis-
trative agencies, and the courts. As the conduit through which the
exchange between legal institutions and the larger society com-
mences, legislators perch uneasily on a tightrope, one end of which
leads to the larger society, the other, to administrators and the courts.
They are the system’s cardinal policy-makers because legislation is
the major vehicle through which aesthetic policy is formally ex-
pressed in the American governmental system. But unlike the
signorie, popes, and kings of an earlier day, legislators neither con-
ceive that policy autonomously nor legitimate it by their endorse-
ment alone. Instead, they must respond to concerns originating from
either end of the tightrope. On the one side, societal preferences af-
ford both the raw material for aesthetic policy and the ultimate basis
for its legitimacy,®® providing, of course, that the policy is consistent
with constitutional requirements. This does not mean that legisla-
tors, by themselves or in conjunction with the professional staffs of
administrative agencies, do not or ought not to initiate or design aes-
thetic measures. These functions are as inevitable as they are com-
monplace in all fields of lawmaking. Aesthetic policy is often too
complex to be handled by New England town meeting procedures,
and a popular consensus on defensible aesthetic values may fail to
emerge absent legislative leadership. What differentiates that leader-

80. For judicial recognition of the indispensable role that patterned community prefer-
ences play as the legitimizing basis of all aesthetic regulation, see, e.g., John Donnelly & Sons,
Inc. v. Outdoor Advertising Bd., 369 Mass. 206, 224-25, 339 N.E.2d 709, 720-21 (1975); Gen-
eral Outdoor Advertising Co. v. Department of Pub. Works, 289 Mass. 149, 172-73, 193 N.E.
799, 810 (1935); Westfield Motor Sales Co. v. Westfield, 129 N.J. Super. 528, 544, 324 A.2d
113, 122 (1974); Oregon City v. Hartke, 24 Or. 35, 49-50, 400 P.2d 255, 263 (1965). Additional
confirmation of essentially the same point is found in the many cases that stress the centrality
to valid aesthetic regulation of community consensus as reified in the person of “average visual
sensibilities,” see People v. Stover, 12 N.Y.2d 462, 468, 191 N.E.2d 272, 276, 240 N.Y.S.2d 734,
739, appeal dismissed, 315 U.S. 42 (1963), or as reflected in “concepts of congruity held so
widely that they are inseparable from the enjoyment and hence the value of property,” see
United Advertising Corp. v. Borough of Metuchen, 42 N.J. 1, 5, 198 A.2d 447, 449 (1964).
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ship from despotic rule is the capacity of citizens or groups who disa-
gree to voice their dissatisfaction during the policy-making process
and, if need be, in the courts or at the polls as well.

Administrative agencies, prevailing legal folklore suggests, im-
plement legislatively declared aesthetic policy. Their purported sub-
ordination to the legislative will is secured chiefly by legislative
standards that delineate the values incorporated in that policy. In
addition, the more significant decisions of administrative agencies,
their budgets, and, at the executive level at least, the appointment of
their personnel, are typically subject to legislative ratification. These
channeling devices will be effective, of course, only to the extent that
legislatures employ them discerningly.

Unlike legislators and administrators, the courts play no direct
role in the formulation of particular aesthetic measures. A distinc-
tion can thus be drawn between legislatively declared law and court-
applied law. Legislative law is affirmative, derivative, and aestheti-
cally oriented: affirmative because it defines positive measures au-
thorizing various forms of public intervention; derivative because its
values are extralegal, Ze. societal, in origin; and aesthetically ori-
ented because these values, by definition, are aesthetic in content.
By contrast, the law used by the courts in reviewing aesthetic regula-
tion is negative, autonomous, and constitutionally oriented: negative
because court-applied law is interposed to constrain legislative pol-
icy-making; autonomous because it is rooted in constitutional values
rather than in transitory community preferences; and, therefore, con-
stitutionally oriented because its decisional principles trace to the
federal and state constitutions.

The courts’ exclusion from direct participation in formulating
aesthetic measures, however, does not deprive them of an influential
role in the aesthetic regulation system. The two senses of aesthetics
“law” are related, often shading into one another at their edges and
beyond. Thoughtful legislators, for example, are reluctant to initiate
or endorse community demands for measures that clash with court-
applied law, and frequently invoke the latter when refusing to do
so.8! In this sense, aesthetic jurisprudence circumscribes legislatures’
aesthetic policies. Similarly, judges do not invariably ignore the
public policy dimensions of the measures that they police. While
federal judges do not frequently invalidate measures on substantive

81. New York City authorities, for example, rejected the appeals of religious and other
groups that adult theaters and bookstores be zoned out of all of the city’s boroughs but Man-
hattan on the basis that this course would run afoul of first amendment strictures. See Marcus,
Zoning Obscenity: Or, the Moral Politics of Porn, 27 BuFraLo L. Rev. 1, 17-18 (1977).
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due process grounds,32 they often read constitutional provisions to
suit their policy preferences.?3

If the aesthetic regulation system is to function tolerably well, its
legal participants must exercise a discipline appropriate to their re-
spective roles in that system. Not all demands for regulation merit
legal endorsement. Some demands may be flatly objectionable as a
matter of policy®4 or of court-applied law;> if provisionally meritori-
ous, they may be presented in a form that precludes intelligent policy
analysis or implementation without unfortunate side effects.3¢

Accordingly, legislators should spurn demands of the first type
and thoroughly rework those of the second to avoid either under-
mining the fairness or rationality of the resulting policies or over-
whelming administrators and the courts. Administrators should
provide legislators with background information to facilitate the as-
sessment of regulatory proposals. They should, moreover, flesh out
standards often necessarily left somewhat open-ended by legislators,
and justify agency actions with cogent findings to demonstrate their
compatibility with these standards. While courts should defer to leg-
islative determinations of the legitimacy of particular aesthetic val-
ues, they should safeguard the integrity of the aesthetic policy-
making process itself and of important nonaesthetic values by using
court-applied law to check the abuse of either.

82. For the status of the substantive due process doctrine in federal constitutional law, see
J. Nowak, R. RoTUNDA & N. YOUNG, HANDBOOK ON CONSTITUTIONAL LAw 385-450 (1978);
Komesar, /n Searck of a General Approach to Legal Analysis: A Comparative Institutional Alter-
native, 79 MicH. L. Rev. 1350 (1981).

83. A recent illustration is Justice Brennan’s concurring opinion in Metromedia, Inc. v.
City of San Diego, 101 S. Ct. 2882 (1981), where the Court invalidated a billboard ban. Al-
though he acknowledged that “[o]f course, it is not for a court to impose its own notion of
beauty on San Diego,” his commitment to first amendment values induced him to evaluate
San Diego’s overall planning beautification efforts, and to disapprove the ban in part because
“San Diego has failed to demonstrate a comprehensive coordinated effort in its commercial
and industrial areas to address other obvious contributors to an unattractive environment.”
101 S. Ct. at 2904 (Brennan, J., concurring in judgment). His aggressive scrutiny of the sub-
stance of San Diego’s planning determinations in Mesromedia contrasts quite sharply with his
evident deference to those of New York City in Penn Central, which centered on a taking
rather than on a freedom of expression issue. See Penn Cent. Transp. Co. v. New York City,
438 U.S. 104 (1978).

84. Included in this group might be the prescription that “America’s great historic skylines
should be declared national monuments to be carefully preserved, thoughtfully changed and
improved, if necessary, but not expanded,” W. VON ECKARDT, BACK TO THE DRAWING
BoARrD 85 (1978), or the suggestion of the French writer Albert Guerard that “the entire city of
Paris be listed as a monument.” N. EVENSON, PaRIS: A CENTURY OF CHANGE 1878-1978, at
311 (1979).

85. Illustrative is the proposal for excluding “adult uses” from New York City’s outer bor-
oughs. See note 81 supra.

86. Community group efforts, see text at notes 22-25 supra, to employ historic preservation
measures as generic growth control tools are illustrative.
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The breakdowns in the aesthetic regulation system recorded ear-
lier are attributable to the failure of the system’s legal actors to at-
tend to these imperatives. Legislatures often neglect to think
through the implications of indiscriminate approval or standardless
formulation of particular aesthetic measures.8’” That administrators
have been unable to implement them or that courts have been un-
able to judicially review them is no less surprising, therefore, than
that private groups have too often succeeded in diverting them to
goals quite contrary to their ostensible purposes.

Legislative irresponsibility has confronted the courts with a terri-
ble dilemma. Should they rigorously review aesthetic measures and
risk aborting potentially meritorious social goals? Or should they
instead effectively abdicate their oversight responsibilities and risk
compromising the integrity of the aesthetic policy-making process
and the primacy of nonaesthetic, constitutional values? Understand-
ably perhaps, the courts have opted for the latter course. In doing
so, however, they have inflicted deep structural damage on the sys-
tem by failing to furnish a much needed discipline over legislative
and administrative processes and over society’s expectations con-
cerning the proper bounds of aesthetic policy.

Instead of operating with all three of its legal cylinders firing in
balanced sequence, therefore, the system’s motor has often limped
along on only one — its administrators. Little wonder that the sys-
tem endorses bogus historic district or landmark designations, per-
mits incentive zoning debacles, or acquiesces in the transfer of its
public powers to private groups.

B. A Format for Aesthetic Controversies
1. ZIsaac L. Rice Mansion Dispute

“[Plerhaps the most agonizing landmark fight in Manhattan in
some years,”®8 opined the New York Times over the designation of
the Isaac L. Rice Mansion as a city landmark.

The Mansion, an eclectic blend of Beaux Arts and Neo-Georgian
styles designed by the carriage trade architects Herts and Tallant,
was built in 1901 for Isaac L. Rice, a railroad and electric car mag-
nate. Originally surrounded by the mansions of other fin de siécle
plutocrats, it alone survives, its neighbors replaced with fifteen-story

87. See text at notes 8-28 supra for examples of legislative initiatives that have backfired in
part or in whole due to the reasons identified in the text.

88. Goldberger, Rice Mansion Dispute Has Many Sides, N.Y. Times, June 26, 1980, at B2,
col. 2.



