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NOTES

On the Threshold of Wainwright v. Sykes: Federal Habeas
Court Scrutiny of State Procedural Rules and Rulings

Every state prisoner who petitions for federal habeas corpus relief!
is entitled to an independent determination by the federal courts of the
merits of his federal claim.2 When, however, the petitioner during his
state trial failed to abide by a state procedural rule for preserving er-
ror,? he may well find that he cannot raise his claim before a habeas
court. In Wainwright v. Sykes,* the United States Supreme Court
barred habeas corpus review of a claim on which the petitioner “de-
faulted”s in state court. Default on a state procedural rule was treated
as an adequate and independent state ground for the state court deci-
sion, precluding review by the federal court of the federal claim.
Under the rule announced in Sykes, habeas review is available only if

1. Federal habeas corpus relief for state prisoners is codified at 28 U.S.C. § 2254 (1982). The

statute provides, in relevant part, as follows:
(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain
an application for a writ of habeas corpus in behalf of a person in custody pursuant to the
judgment of a State court only on the ground that he is in custody in violation of the Consti-
tution or laws or treaties of the United States.
(b) An application for a writ of habeas corpus in behalf of a person in custody pursuant to
the judgment of a State court shall not be granted unless it appears that the applicant has
exhausted the remedies available in the courts of the State, or that there either is an absence
of available State corrective process or the existence of circumstances rendering such process
ineffective to protect the rights of the prisoner.
Other subsections of the statute define the term ‘“‘exhaustion” of state remedies, 28 U.S.C.
§ 2254(c) (1982), specify when the habeas court must presume that factual findings by the state
courts are correct, 28 U.S.C. § 2254(d) (1982), and provide for the production and admission of a
record of the state proceedings in the habeas court, 28 U.S.C. § 2254(¢), (f) (1982).

2. Wainwright v. Sykes, 433 U.S. 72, 87 (1977). This statement holds true even when the
state courts that entered and affirmed the petitioner’s conviction have heard the identical claim
on the merits. See Brown v. Allen, 344 U.S. 443, 459 (1953); 344 U.S. at 499-500 (Frankfurter,
J., separate opinion). The power of habeas courts to review state court holdings on the merits of
federal questions is one of the few certainties in the changeable law surrounding the writ. On the
mercurial nature of habeas corpus law, see Wainwright v. Sykes, 433 U.S. at 81 (noting the
“Court’s historic willingness to overturn or modify its earlier views of the scope of the writ”);
Wright, Habeas Corpus: Its History and Its Future (Book Review), 81 MicH. L. REv. 802, §10
(1983) (“[T]he single most striking fact about habeas corpus over the years has been its ability to
change.”).

3. Such rules commonly require that the appellant bring his claim to the attention of the trial
court, as by a timely motion or objection. See, e.g., CoLo. R. CRiM. P. 33, 51; ConNN. R. Sup.
CT. 3063; ILL. SUP. CT. R. [ILL. REV. STAT. ch. 110A (1983)] 451(c). This Note does not
distinguish between judicially and statutorily created state procedural rules. Nor have the courts
distinguished the two. See, e.g., Runnels v. Hess, 653 F.2d 1359, 1363 n.4 (10th Cir. 1981).

4. 433 U.S. 72 (1977).

5. A “defaulted” claim is one which was not properly raised and preserved according to state
procedural laws or rules. This Note employs the terms “defaulted” or “forfeited” rather than the
term “waived.” See note 30 infra.
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the petitioner can show both “cause” for failing to comply with the
state procedural rule and “prejudice” resulting from the inability to
raise the claim.6

In requiring a federal habeas court to determine whether it is faced
with an adequate state procedural ground for decision that properly
bars habeas review, Sykes, in effect, requires federal habeas courts to
distinguish between state court decisions based on procedure and
those based on the merits. If the source of the state court’s affirmance
of the petitioner’s conviction is procedural, the Sykes test applies and
review will be barred absent the requisite showing of cause and preju-
dice. If, on the other hand, the state court affirms on the merits of the
constitutional claim (whether or not the petitioner in fact committed
any procedural default),” independent review by the habeas court is
appropriate.

Subsequent practice has shown the Sykes cause-and-prejudice stan-
dard, from the point of view of the petitioner, to be very difficult to
satisfy.8 In most cases, the same procedural default that barred direct
review of a defendant’s claim in state court will also bar federal collat-
eral review. Because of this strict application and the broad scope® of

6. 433 U.S. at 87. The Sykes Court expressly declined to explain how the cause-and-preju-
dice test would operate. 433 U.S. at 87.

7. When a state court has chosen to overlook a procedural default and has made a decision
on the merits, all courts are agreed that there is “no warrant . . . for guarding state procedural
rules more vigorously than the State itself does,” and that the federal court may also examine the
case on its merits. Phillips v. Smith, 552 F. Supp. 653, 655 (S.D.N.Y. 1982) (citation omitted),
affd., 717 F.2d 44 (2d Cir. 1983), cert. denied, 104 S. Ct. 1287 (1984). See also Engle v. Isaac,
456 U.S. 107, 135 n.44 (no federal review in such cases unless state court exercises its right to
waive state procedural rule); Sykes, 433 U.S. at 87 (“[W]e deal only with contentions of federal
law which were not resolved on the merits in the state proceeding due to respondent’s failure to
raise them there . . . .”) (emphasis added); Lockett v. Arn, 728 F.2d 266, 270 (6th Cir. 1984);
Washington v. Harris, 650 F.2d 447, 451-52 (2d Cir. 1981), cert. denied, 455 U.S. 951 (1982);
Hockenbury v. Sowders, 620 F.2d 111, 115 (6th Cir. 1980), cert. denied, 450 U.S. 933 (1981).

8. In Engle v. Isaac, 456 U.S. 107, 130 (1982), for example, the Court held that “the futility
of presenting an objection to the state courts cannot alone constitute cause” for failing to object
to a jury instruction. This was so even though the Ohio jury instruction on burdens of proof had
stood substantially unchanged and unchallenged for over a century before it was struck down
(after petitioner’s trial) by the Ohio Supreme Court. 456 U.S. at 110-11. This holding prompted
Justice Brennan to remark that “on the Court’s present view it will prove easier for a camel to go
through the eye of a needle than for a state prisoner to show ‘cause.’ ” 456 U.S. at 144 (Brennan,
J., dissenting). See also Wright, supra note 2, at 809 (meanings which have been given to the
terms “cause” and “prejudice” are “not comforting to prisoners.”).

More recently, however, Justice Brennan (writing for a 5-4 majority of the Court) did manage
to lead his “camel” through the needle’s eye. In Reed v. Ross, 104 S. Ct. 2901 (1984), the Court
found “cause” for petitioner’s failure to raise his Mullaney claim (see Mullaney v. Wilbur, 421
U.S. 684 (1975)) at his trial in 1969. The Court held that “where a constitutional claim is so
novel that its legal basis is not reasonably available to counsel, a defendant has cause for his
failure to raise the claim in accordance with applicable state procedures.” 104 S. Ct. at 2912,
Engle, in which the Court reached the opposite conclusion with respect to the failure to raise a
Mullaney claim in 1975, was distinguished on the ground that by that time the Court had de-
cided In re Winship, 397 U.S. 358 (1970), that had been interpreted by “numerous courts” to
require the prosecution to bear the burden of disproving certain affirmative defenses. 104 S. Ct.
at 2912.

9. Attempts by petitioners to limit the scope of the Sykes test have for the most part proved
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the Sykes test, petitioners often seek to avoid application of the test
entirely. When the reason for the state court’s holding is even slightly
ambiguous, a petitioner may attempt to circumvent the cause-and-
prejudice test by claiming that the decision rested on the merits of the
claim, and not on the procedural default. He may also claim that the
state court’s ruling, although resting on a procedural default, is none-
theless not “adequate” to bar federal review.

Broadly speaking, the subject of the present Note is neither the
scope of “cause” nor the meaning of “prejudice.” Rather, this Note
examines specific problems which stand on the threshold of Wain-
wright v. Sykes. Resolution of these problems is necessary to deter-

unsuccessful. For example, the Court in Engle v. Isaac, 456 U.S. 107, 129 (1982), rejected peti-
tioners’ contention that the Sykes test should be limited to claims in which the constitutional
error does not affect the “truthfinding function” of trial courts. The factual context in which
Sykes itself arose was a failure to object to the admission of a confession where the defendant
allegedly had not understood his Miranda warning. The Sykes test has been applied, however, in
cases presenting a broad range of procedural defaults. Defauits held to fall within the rule have
included failures to make timely objections to the composition of a grand jury, Francis v. Hen-
derson, 425 U.S. 536 (1976); see also note 23 infra (possible limitations of Francis), to the compo-
sition of a petit jury, Haggard v. Alabama, 550 F.2d 1019 (5th Cir. 1977), to the admission of
illegally obtained evidence, United States ex rel Maxey v. Morris, 591 F.2d 386, 391 (7th Cir.),
cert. denied, 442 U.S. 912 (1979); Johnson v. Meacham, 570 F.2d 918 (10th Cir. 1978); Gates v.
Henderson, 568 F.2d 830, 840 (2d Cir. 1977) (Oakes, J., concurring), cert. denied, 434 U.S. 1038
(1978), or the testimony of an unconfronted witness, Zeigler v. Callahan, 659 F.2d 254, 271 (1st
Cir. 1981), to the introduction of prior uncounselled convictions, Jiminez v. Estelle, 557 F.2d 506
(5th Cir. 1977), to the use of hearsay testimony, Fowler v. Parratt, 682 F.2d 746, 751 (8th Cir.
1982), to a prosecutor’s comment on the defendant’s failure to testify, Runnels v. Hess, 653 F.2d
1359 (10th Cir. 1981); Satterfield v. Zahradnick, 572 F.2d 443, 446 (4th Cir. 1978), or on the
defendant’s post-arrest silence, Hockenbury v. Sowders, 620 F.2d 111 (6th Cir. 1980), cert. de-
nied, 461 U.S. 910 (1983); Lewis v. Cardwell, 609 F.2d 926 (9th Cir. 1979), to jury instructions,
Engle v. Isaac, 456 U.S. 107 (1982); Gray v. Lucas, 677 F.2d 1086, 1109 (5th Cir. 1982); Dietz v.
Solem, 640 F.2d 126 (8th Cir. 1981), failure to move for a continuance in the event of a2 missing
witness that the defendant claimed was deliberately concealed by the government, Ramirez v.
Estelle, 678 F.2d 604 (5th Cir. 1982), failure to comply with state offer of proof rules, United
States ex rel. Veal v. DeRobertis, 693 F.2d 642 (7th Cir. 1982), and failure to raise an issue in a
state post-conviction proceeding, United States ex rel. Caruso v. Zelinsky, 689 F.2d 435 (3d Cir.
1982); Matias v. Oshiro, 683 F.2d 318 (9th Cir. 1982).

While some courts have been cautious in discerning the possible boundaries of the Sykes test,
others have been more precipitous. Compare United States ex rel. Caruso v. Zelinsky, 689 F.2d
at 441-42 (Sykes test held to apply only after comparing the procedural default at issue with that
presented in Sykes), with United States ex rel, Veal v. DeRobertis, 693 F.2d at 650 (“Any proce-
dural default is covered by the ‘cause and prejudice’ standard . . . .”’) (emphasis added). See
also Engle v. Isaac, 456 U.S. at 129 (“While the nature of a constitutional claim may affect the
calculation of cause and actual prejudice, it does not alter the need to make that threshold show-
ing.”).

The standard which reigned before Sykes was much more permissive than the cause-and-
prejudice test. It allowed the habeas court to hear the claim unless the procedural default re-
sulted from a deliberate bypass of state procedures. See notes 18-21 infra and accompanying
text. This deliberate-bypass standard may still apply to decisions of the sort entrusted to the
defendant himself, such as how to plead, whether to forgo the assistance of counsel or to waive a
jury, and whether to take an appeal. See Wainwright v. Sykes, 433 U.S. at 91-94 (Burger, C.J.,
concurring); Frazier v. Czarnetsky, 439 F. Supp. 735, 737- 38 n.4 (§.D.N.Y. 1977); Goodman &
Sallett, Wainwright v. Sykes: The Lower Federal Courts Respond, 30 HASTINGS L.J. 1683, 1689-
90 (1979); Hill, The Forfeiture of Constitutional Rights in Criminal Cases, 78 CoLUM. L. REv.
1050, 1067 (1978).
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mine whether a state ruling is based upon an adequate state procedural
ground, requiring application of the cause-and-prejudice test before
habeas review will be permitted. Part I analyzes the rationale for the
rule of Wainwright v. Sykes as well as its historical underpinnings.
Part II examines the treatment of state court decisions that are based
both on a defaulted claim and, in the alternative, on the merits of that
claim. This Part concludes that decisions containing such alternative
holdings should be governed by Sykes, because the concerns implicit in
the Sykes standard apply with equal force when state courts have ad-
dressed the merits of a claim as well as procedural issues. Part III
examines the proper treatment of state court decisions that affirm a
petitioner’s conviction without opinion. This Note argues for a pre-
sumption in favor of habeas review in such “silent affirmance” cases.
Part IV explores the standard by which to determine if a given state
ruling, even when unambiguously procedural, constitutes a state
ground for decision that is “adequate” to preclude habeas review.
This Part concludes that a state procedural ruling is adequate to bar
habeas review if the forfeiture called for is reasonably calculated to
promote a legitimate interest of the state.

I. UNDERPINNINGS OF THE CAUSE-AND-PREJUDICE TEST

The statutory form of the writ of habeas corpus for state prisoners
affords relief from “custody in violation of the Constitution or laws or
treaties of the United States.”® Courts today use habeas corpus ex-
pansively as a means of independent review of decisions based on fed-
eral constitutional law.!! In its present expansive form, the proper
scope of federal habeas corpus relief has become “[t]he most contro-
versial and friction-producing issue in the relation between the federal

10. 28 U.S.C. § 2254(a) (1982). More broadly, habeas corpus in the United States today is
said to “provide a prompt and efficacious remedy for whatever society deems to be intolerable
restraints” upon liberty. Fay v. Noia, 372 U.S. 391, 401-02 (1963).

11. Although historical views of the writ differ, compare Fay v. Noia, 372 U.S. 391, 399-427
(1963) (vindication of due process historically the role of habeas corpus), with Fay, 372 U.S. at
449-63 (Harlan, J., dissenting) (scope of habeas corpus very limited throughout most of its his-
tory), it seems clear that habeas corpus did not always serve its present expansive function as an
independent review of errors of federal constitutional law. At one time, federal collateral review
was restricted to the narrow question of whether the sentencing tribunal had jurisdiction of the
case. See, eg., Ex parte Harding, 120 U.S. 782, 783-84 (1887); Ex parte Wilson, 114 U.S. 417,
420-21 (1885). That, at least, is the question courts purported to be addressing. The meaning of
the term “jurisdiction” in this context may have been rather strained. See Fay, 372 U.S. at 450-
51 (Harlan, J., dissenting).

The Court in recent years appears to have abandoned the historical approach to resolving
habeas corpus issues which it employed in Fay. This is probably for the best, since few of the
historical issues surrounding the writ have been resolved. Moreover, as Professor Charles Allan
Wright observed, “[w]hat happened when the Normans conquered England, though very inter-
esting in its own right, does not seem to be of much help in achieving” consensus on the proper
function of the writ in a federal system in the late twentieth century. Wright, supra note 2, at
810. For a recent comprehensive study of the historical development of habeas corpus, see W,
DUKER, A CONSTITUTIONAL HiSTORY OF HABEAS CORPUS (1980).
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courts and the states.”!? This controversy has been reflected in shift-
ing alignments and in particularly acrimonious divisions within the
Supreme Court over the last three decades.!?

In Brown v. Allen,14 the Supreme Court definitively expanded the
scope of habeas corpus to include reconsideration of ordinary constitu-
tional error. The habeas petitioner in Brown alleged discrimination in
the selection of grand jurors and the unconstitutional admission of cer-
tain evidence. Although the state appellate courts had heard these
same claims, and although the petitioner did not claim that the appel-
late process had been inadequate to determine the issues, the Court
held that the petitioner was entitled to have them redetermined by
writ of habeas corpus.!>

But in the companion case of Daniels v. Allen,'¢ the Court limited
the effect of its decision in Brown by denying collateral review of a
procedurally defaulted claim. The appeal in Daniels was dismissed be-
cause the petitioner, purely from inadvertence, filed his appeal in state
court one day late. The Court held that this default barred habeas
review, stating that a contrary holding would allow habeas corpus to
be used “in lieu of an appeal,” and “would subvert the entire system of
state criminal justice.”1?

Ten years later, in 1963, the Court reversed itself. In Fay v. Noia'®
the Court allowed federal habeas review despite the petitioner’s state
procedural default, holding that the habeas court had discretion to

12. Wright, supra note 2, at 802 (quoting 17 C. WRIGHT, A. MILLER, & E. COOPER, FED-
ERAL PRACTICE AND PROCEDURE § 4261, at 588 (1978)). As long as the writ was confined to
claims by state prisoners that the state court was without jurisdiction of the case, there was little
occasion for conflict between legitimate state interests in the integrity of their procedures and
substantive federal constitutional law. Presumably, when the state court was without jurisdiction,
it could claim no legitimate interest in compliance with its procedures by the petitioner. See Fay
v. Noia, 372 U.S. 391, 454 (1963) (Harlan, J., dissenting).

13. See, e.g., the unusually acerbic see-saw exchanges between Justices O’Connor (writing for
the Court) and Brennan (dissenting) in Engle v. Isaac, 456 U.S. 107, 123-24 n.25, 137, 144, 148
(1982); see also Wainwright v. Sykes, 433 U.S. 72, 78 (1977) (noting the “sharp division” in the
Court over the years on habeas issues).

14. 344 U.S. 443 (1953).

15. 344 U.S. at 459. The Court declared that these prior state determinations of federal
issues could be reconsidered subject to “the weight that federal practice gives to the conclusion of
a court of last resort of another jurisdiction on federal constitutional issues.” 344 U.S. at 458.
See also Brown, 344 U.S. at 499-500 (Frankfurter, J., separate opinion) (such reconsideration is
authorized by the clear meaning of the federal law).

16. 344 U.S. 443 (1953).

17. 344 U.S. at 484-85. Although the rather harsh application of the procedural bar in Dan-
iels suggested an absolute rule that claims defaulted in state court would be foreclosed on habeas
review, the Daniels Court did observe that “some interference or incapacity” might excuse non-
compliance with a state procedural rule. 344 U.S. at 487. The Court also noted that the North
Carolina procedural rule at issue did not, of itself, violate the Constitution, 344 U.S. at 486,
thereby suggesting that particular state rules or rulings might be held unconstitutional and there-
fore inadequate to bar habeas review.

18. 372 U.S. 391 (1963).
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cedural ruling advanced would prima facie have been “adequate” to
bar further review. :

It remains unclear, however, how the federal habeas court is to
determine adequacy. The few courts and commentators who have
confronted the issue, both on direct and on habeas review, suggest sev-
eral approaches. One method formerly used by some federal courts to
determine adequacy applied federal plain error doctrine!©? for the ben-
efit of state prisoners.!®* Another approach that found favor for a
time was a de novo application of state standards.!°5 This approach
viewed the adequacy inquiry as a form of original application of state
standards of discretion.'%¢ Both of these methods have since been re-

168, 172 (Sth Cir. 1977) (Tjoflat, J., dissenting); Goodman & Sallett, supra note 9, at 1690. But
see Y. Kamisar, W. LAFAVE & J. ISRAEL, MODERN CRIMINAL PROCEDURE 1614 (5th ed.
1980); Hill, supra note 9, at 1059-88 (treating adequacy under the general rubric of “cause”).
“Cause” and “adequacy” are indeed separate concepts. The adequate state ground doctrine has
its origins in the Supreme Court’s appellate jurisdiction, both civil and criminal, see note 52
supra, where it has long existed completely apart from the collateral review concept now known
as “cause.” The idea of “cause” derives from FED. R. CRiM. P. 12, which requires certain claims
to be raised before trial absent “cause shown.” See note 23 supra. In the rule 12 context,
“cause” has meant, in accord with common usage, some form of excuse for noncompliance with
the rule. See, e.g., United States v. Grandmont, 680 F.2d 867 (Ist Cir. 1982) (claim that govern-
ment failed to furnish trial counsel with copy of affidavit upon which allegedly unlawful search
was based). In other words, cause exists under rule 12 under those exceptional circumstances in
which a court refuses to penalize a criminal defendant for the ignorance or inadvertence of his
attorney. See United States v. Hall, 565 F.2d 917, 920 (5th Cir. 1978); Buono v. United States,
126 F. Supp. 644, 645 (S.D.N.Y. 1954). Cause under Sykes, therefore, typically involves an
assertion that trial counsel lacked knowledge or notice of the grounds for objection. See, e.g.,
Engle v. Isaac, 456 U.S. 107, 130 (1982) (claim that trial counsel could not have known that jury
instructions were defective); Graham v. Mabry, 645 F.2d 603, 607 (8th Cir. 1981) (if counsel had
been unaware of defendant’s previous connection with juror, cause might have been shown); see
also Tyler v. Phelps, 643 F.2d 1095, 1101 (5th Cir. 1981) (in absence of explanation from trial
counsel for failure to make objection, cause under Sykes will not be found), cerz. denied, 456 U.S.
935 (1982). It is difficuit to fathom, then, how an “adequacy” claim, ie., a claim that a state
forfeiture rule unduly burdens federal rights, can be deemed “cause” for failing to comply with
the rule.

103. Every federal court considering the claims of a federal prisoner has discretion to notice
“[p]lain errors or defects affecting substantial rights . . . although they were not brought to the
attention of the court.” FED. R. CRIM. P. 52(b).

104. The result of such an approach would be to allow habeas review of claims which,
although forfeited under state standards of discretion, would constitute plain error under the
federal formulation of that exception. Justice White first suggested applying the federal standard
in his concurrence in Wainwright v. Sykes, 433 U.S. 72, 99 (1977). For applications of federal
plain error doctrine on habeas review, see, e.g., Cook v. Bordenkircher, 602 F.2d 117, 119 (6th
Cir.), cert. denied, 444 U.S. 936 (1979); Berrier v. Egeler, 583 F.2d 515, 522 (6th Cir.), cert.
denied, 439 U.S. 955 (1978); United States ex rel. Floyd v. Wardens, Pontiac & Joliet Correc-
tional Centers, 480 F. Supp. 232, 235 (N.D. 1ll. 1979). But see Hockenbury v. Sowders, 620 F.2d
111, 114 (6th Cir. 1980) (denying that Sixth Circuit had ever allowed habeas review based solely
upon an independent federal analysis of plain error), cert. denied, 450 U.S. 933 (1981).

105. See, e.g., Brewer v. Overberg, 624 F.2d 51, 53 (6th Cir. 1980), cert. denied, 449 U.S.
1085 (1981); Krzeminski v. Perini, 614 F.2d 121, 123 n.2 (6th Cir.), cert. denied, 449 U.S. 866
(1980); Cook v. Bordenkircher, 602 F.2d 117, 119 (6th Cir.), cert. denied, 444 U.S. 936 (1979);
Berrier v. Egeler, 583 F.2d 515, 522 (6th Cir.), cert. denied, 439 U.S. 955 (1978).

106. State formulations of plain error doctrine are often narrower than that embodied in the
federal rule. See, e.g., State v. Morrill, 127 Vt. 506, 511, 253 A.2d 142, 145 (1969) (reviewing
court has discretion to excuse a default only in “one of those rare and extraordinary cases where
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jected by the Court!%? on the ground that the states are entitled to
apply and interpret their own plain error rules.108

The remaining approaches to determining the adequacy of state
procedural rulings draw, quite plausibly, on adequacy doctrine as it
has developed in the context of direct review. The adequate state
ground doctrine has its very origins in problems of direct review,10?
and courts and commentators historically have drawn analogies be-
tween the treatment of defaulted claims in the habeas and direct re-
view settings.!1® Such analogies are particularly apposite at the
present time because Sypkes restricted habeas review of defaulted
claims, at least in part, precisely in order to parallel the treatment of
such claims on direct review.11! Most significantly, the Sykes Court

a glaring error occurred during the trial and was so grave and serious that it strikes at the very
heart of the respondent’s constitutional rights™).

107. The Court, with Justice White in the majority, recently dismissed the federal plain error
approach as flatly inconsistent with Sykes. In the Court’s view, the appropriate context for fed-
eral plain error inquiry is on direct review of federal convictions by federal courts. See Engle v.
Isaac, 456 U.S. 107, 134 (1982). The Sykes test was itself established because review of state
convictions “entail[s] greater finality problems and special comity concerns” which are not pres-
ent on direct review of federal convictions. 456 U.S. at 134. The burden of justifying habeas
review is, therefore, greater than that required to show plain error under the federal standard.
456 U.S. at 134-35. Tt consists of demonstrating cause and prejudice.

The Court also rejected the de novo application by federal courts of state standards of discre-
tion, remarking that “we should not rely upon a state plain error rule when the State has refused
to apply that rule to the very sort of claim at issue.” 456 U.S. at 135 n.44. Accord McKinney v.
Estelle, 657 F.2d 740 (5th Cir. 1981), cert. denied, 456 U.S. 937 (1982); Guichard v. Smith, 517
F. Supp. 942 (ED.N.Y.), affd., 681 F.2d 801 (2d Cir. 1981); Young v. Sams, 510 F. Supp. 141
(E.D.N.C)), dismissed, 679 F.2d 892 (4th Cir. 1981); Serrano v. Duckworth, 525 F. Supp. 9
(N.D. Ind. 1979).

108. Engle v. Isaac, 456 U.S. 107, 135 n.44 (1982).
109. See note 52 supra.

110. In 1959, Professor Henry Hart suggested that state grounds adequate to prevent the
Supreme Court from hearing a claim on direct review ought also to bar the claim on habeas
review. Hart, Foreword: The Time Chart of the Justices, 73 HARvV. L. REv, 84, 118-19 (1959).
Four years later, the Fay Court rejected that suggestion, holding instead that the adequate state
ground doctrine was applicable only on direct review. See note 53 supra and accompanying text.
Not long after Fay was decided, Professor (now Dean) Sandalow observed that an anomaly had
arisen in the availability of federal review of defaulted claims. Even when a given procedural
ruling was adequate to bar review by the Supreme Court in its appellate capacity, review could be
had collaterally in any of the dozens of federal district courts. Sandalow, supra note 52, at 230-
31. This led Sandalow to read Henry v. Mississippi, 379 U.S. 443 (1965), see text at notes 132-36
infra, as establishing parity between forfeiture standards at some “intermediate position” be-
tween the permissive approach of Fay v. Noia and what he viewed as the unnecessarily strict
approach embodied in traditional adequate state ground doctrine. See Sandalow, supra note 52,
at 235-38. For the suggestion that standards of direct and collateral review should be the same
because review by federal habeas courts today serves as a de facto substitute for direct review by
an overburdened Supreme Court, see Michael, supra note 21, at 264 n.233, 269.

111. Professor Hill, supra note 9, makes this observation most trenchantly. He begins with
the example of a defaulted claim by a federal prisoner. It is clear, in Hill's view, that because
Congress intended the prisoner’s default to be fatal (absent cause shown) on direct review, as
provided in FED. R. CRIM. P. 12(b)(2), it could not have intended the rule to be circumvented by
reviving the claim on collateral review. See id. at 1060. The Court said as much in Davis v.
United States, 411 U.S. 233, 242 (1973). Because no orderly set of rules, state or federal, can
exist without a system of sanctions, Hill, supra note 9, at 1074, and because there is nothing to
suggest that 28 U.S.C. § 2254 (1982), quoted at note 1 supra, contemplates differentjal treatment



April 19851 Note — Procedural Bars to Habeas Corpus Review 1419

has in effect directed habeas courts to determine adequacy by inquiring
whether the state ground for decision would have been upheld on di-
rect review.112

The most radical approach to the adequacy inquiry would hold
that when the state court has discretion to excuse a default but does
not exercise that discretion, the state court ruling that the claim is
barred cannot constitute an adequate state ground to preclude habeas
review.!13 When a state court decides not to exercise its discretion to
excuse a default, the proposition begins, it makes an implicit decision
on the relative substantiality of the claim. Had the claim been consid-
ered substantial enough to rise to the level of “plain error,” however
the state defines that term, the state court would have exercised its
discretion to hear the claim under the state’s plain error exception.!'4
Because this assessment of the substantiality of the claim is an implicit
holding on the merits,'!5 the argument continues, it is proper to treat

for state prisoners and federal prisoners, see Hill, supra note 9, at 1051, 1065, defaults should not
be forgiven in the collateral proceeding in the face of a federal or state procedural rule that seeks
to render the default fatal for all purposes. Jd. at 1065; see also Francis v. Henderson, 425 U.S.
536, 541-42 (1976) (comity requires federal habeas courts not to differentiate between federal and
state criminal convictions). Because Sykes was designed to avoid this “flow-through” between
direct and collateral review in this way, analysis of the adequacy problem can proceed on the
basis not only of analogy, but of actual parity between the two review settings.

112, See Wainwright v. Sykes, 433 U.S. 72, 87 (1977); note 55 supra. It is rather curious that
under Sykes, federal district courts are directed to conduct an inquiry that had been the exclusive
province of the Supreme Court. However, the Court’s decision to defend the result in Sykes by
viewing the procedural default problem on habeas review as at least analogous to the adequate
state ground doctrine on direct review made this circumstance inevitable.

113. See Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 233-34 (1969) (direct review);
Henry v. Mississippi, 379 U.S. 443, 455-57 (1965) (Black, J., dissenting) (direct review); Tweety
v. Mitchell, 682 F.2d 461, 466 (4th Cir. 1982) (Murnaghan, J., dissenting) (habeas), cert. denied,
460 U.S. 1013 (1983); Quigg v. Crist, 616 F.2d 1107, 1111 n.4 (9th Cir.) (habeas), cert. denied,
449 U.S. 922 (1980); Miller v. North Carolina, 583 F.2d 701, 705-06 (4th Cir. 1978) (habeas).

114. A “plain error exception” is a broad grant of discretionary power to a reviewing court
to notice errors appearing on the record which were not raised at trial. While the formulation of
the exception varies among jurisdictions, see notes 103 & 106 supra, its application always in-
volves an assessment of the substantiality of the claim. See the plain error exceptions listed at
note 77 supra (discretion to notice errors which are “basic,” “fundamental,” or “affect substan-
tial rights”).

115. State court determinations that a claim constitutes harmless error have always been
considered holdings on the merits. FED. R. CRiM. P. 52(a) defines “harmless error” as the
obverse of plain error — that is, as an error or defect which does not affect substantial rights. Cf
note 103 supra (“plain error” defined). Because habeas courts commonly review harmless error
determinations as holdings on the merits, see, e.g., Edwards v. Jones, 720 F.2d 751, 757 (2d Cir.
1983) (Newman, J., concurring), cert. denied, 105 S. Ct. 178 (1984); Thompson v. Estelle, 642
F.2d 996 (5th Cir. Unit A 1981); Lussier v. Gunter, 552 F.2d 385, 388 (Ist Cir.) (“[Tlhe [state
court] decided the substance of [the petitioner’s] constitutional claim. It characterized the [al-
leged error] as ‘not so prejudicial as to justify reversal.’ »), cert. denied, 434 U.S. 854 (1977), they
ought also to review the plain error determinations implicit in state procedural default rulings.
Federal review of state harmless error determinations reflects the intuition that what may appear
insubstantial to a state court may be considered substantial by a federal court. Cf Kotteakos v.
United States, 328 U.S. 750, 761 (1946) (appellate review of harmless error determinations neces-
sary because the error may indeed be serious). The same intuition can be said to apply to implicit
plain error judgments. Bur see note 124 infra.
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it as such. Holdings on the merits of a claim are independently re-
viewable by the habeas court, whether or not a default has in fact been
committed.!16 Habeas review, therefore, is in order. It may be urged
further that the very existence of discretionary power to forgive the
default suggests that no vital interest is at stake. “If some deviations
from regular procedure can be tolerated, a few more can hardly be
seriously disruptive.”117

Appealing as the simplicity and symmetry of this sweeping excep-
tion to the Sykes test may be, it surely could not have been contem-
plated by the Sykes Court.!18 Such an “exception” would swallow the
Sykes test entirely, since most, if not all, state procedural rules contain
some provision for discretionary forgiveness of defaults.!'® Under
such an approach, nothing that a state court could do would insure the
enforcement of a procedural rule on collateral review. Every decision
seeking to enforce a procedural rule where discretion was theoretically
permissible would be subject to unbridled habeas review.

The reasoning behind this approach, moreover, is not very con-
vincing. The mere existence of discretion to excuse technical defaults
in compliance with state procedural law does not indicate that no vital
state interest is at stake. The habeas court must examine state proce-
dural law to determine whether there has been a default; it should not
matter, for purposes of determining the adequacy of a ruling to bar
habeas review, whether that law comes from the legislature or through
the discretion of state courts. Discretion, when it consists of “rea-
soned elaboration” according to known principles, “is nothing more
than the judicial formulation of law.”120 That state courts participate
in the delineation of their own powers by the primary means available
to them, namely discretion, cannot gainsay the fact that the lines thus
drawn constitute the procedural law of the state. Even under the per-
missive Fay standard, state procedural law could not simply be
ignored.12!

116. See note 7 supra and accompanying text.
117. Sandalow, supra note 52, at 225.

118. Cf Brown v. Reid, 493 F. Supp. 101, 103 (S.D.N.Y. 1980) (mere fact that state appel-
late courts may exercise discretion to excuse default does not make Sykes inapplicable). The
Court might have applied, but implicitly rejected, this approach in Engle v. Isaac, 456 U.S. 107,
125 n.27 (1982).

119. See Hockenbury v. Sowders, 620 F.2d 111, 114 (6th Cir. 1980), cert. denied, 450 U.S.
933 (1981); Hill, supra note 9, at 1086.

120. Sandalow, supra note 52, at 226. Sandalow distinguishes this sort of exercise of discre-
tion from ““a power of continuing discretion,” which connotes “ad hocness.” Id. (citing H. HART
& A. SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN THE MAKING AND APPLICATION OF
Law 161, 168-79 (tent. ed. 1958)). This Note has argued previously that the discretion repre-
sented by state plain error exceptions manifests “reasoned elaboration” according to established
patterns and principles. See note 77 supra.

121. Under Fay, state forfeiture rules were enforced only when the petitioner had deliber-
ately bypassed state procedures for raising his claim. See notes 18-21 supra and accompanying
text.
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Moreover, all that has “implicitly”” been determined by a state
court that declines to hear a claim is that the facts of the claim do not
warrant forgiveness under the applicable sfate standard, however that
standard happens to be formulated.'?? Thus, the fact that a claim is
held not to rise to the level of a state law standard of discretion is
simply irrelevant to whether such a ruling is adequate under a federal
standard.'?® Finally, a state court’s refusal to hear a claim does not
mean that it necessarily assessed the substantiality of the claim and
found it wanting. A state court, under its plain error exception, may
hear claims which constitute plain error. It is not required to do so.!24

Courts may also determine adequacy by reviewing a particular de-
nial of a federal claim for consistency with prior state denials. Incon-
sistency with other decisions may indicate discriminatory application
of a state procedural rule. No one disputes that if a state court were to
make a ruling which actually discriminated against the assertion of
federal claims, that ruling would be inadequate to bar those claims.12>
But the habeas court must surely go beyond inquiring whether the
state court actually acted with discriminatory intent. Proof that a
state court acted with “bad” intent is both difficult to come by!26 and
unseemly to search for and proclaim.!?” The adequacy inquiry may,

122, See notes 106 & 114 supra (formulations of discretionary power to excuse defaults vary
among jurisdictions).
123. See Hill, supra note 9, at 1086 n.191.

124. The seductive argument that a plain error ruling, like a harmless error ruling, is an
implicit holding on the merits, see note 115 supra, is also of questionable validity. There are
distinctions between plain and harmless error. When a court decides that a claim does not con-
stitute plain error, it generally poses itself a hypothetical question: if the allegations contained in
the petition were true, would plain error exist under the applicable state standard? If not, the
reviewing court will not assert jurisdiction. On the other hand, a court will more often assert
jurisdiction and conclude that a claim does in fact have merit before it proceeds to find that the
error is harmless. Only in the latter case has the state court asserted jurisdiction, considered the
claim on its merits, found it to contain merit, and denied relief. Only in the latter case, therefore,
is an independent federal determination on the merits clearly in order. See notes 2 & 7 supra and
accompanying text. Moreover, despite its formal definition, see note 115 supra, harmless error
involves a pragmatic inquiry as to whether the determination of guilt by the trier of fact would
have resulted differently had the error not occurred. One would not expect the method of con-
ducting this practical weighing of the effect of error upon the trier of fact to vary among jurisdic-
tions. How the state weighs an error’s likely effect on the outcome of a trial would thus seem a
more reliable and relevant indicator of the importance accorded the right than its correspon-
dence to variable state standards of plain error.

125. See notes 93-94 supra and accompanying text; Williams v. Georgia, 349 U.S. 375, 383
(1955); Fox River Paper Co. v. Railroad Commn., 274 U.S. 651, 657 (1927); Sandalow, supra
note 52, at 196. Indeed, one strongly suspects that in those cases which suggested an “auto-
matic” finding of inadequacy where discretion existed under state law, see note 113 supra and
accompanying text, the Court in fact believed that the state ground in a civil rights case had been
administered discriminatorily. In Sullivan v. Little Hunting Park, Inc., 396 U.S. 229 (1969), for
example, the Virginia state courts had precluded the petitioner’s claims that the respondent’s
lease provision was racially discriminatory and constituted a violation of 42 U.S.C. § 1982
(1982).

126. See Hill, supra note 9, at 1085; Sandalow, supra note 52, at 219-20. Moreover, the state
court may undervalue a federal claim inadvertently. See note 99 supra.

127. See generally Hill, supra note 9, at 1084 n.182 (*[W]hat has characterized Supreme
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therefore, proceed on the basis of indicia of discriminatory application,
particularly whether the nonfederal ground put forth by the state
courts is inconsistent with earlier state court decisions.!28

Reviewing a state ruling for consistency and correctness under
state law might appear to be the proper approach for determining the
adequacy of a state procedural ruling. The habeas court would act “as
if it were the highest court of the state, considering the issue of state
law,”129 and strike down as a bar to habeas review only those rulings
which were clearly erroneous under state law. However, neither state
court review nor federal court review after the fashion of a state court
will substitute for federal review of what remains a federal question.
The very existence of the power to review state judgments illustrates
that the highest state court’s views will not always be motivated by the
same considerations as those of the federal court.!3° More signifi-
cantly, consistency with past decisions says little about a ruling’s ade-
quacy. State procedural rulings may consistently have been
“inadequate” to bar federal review. Further, “[a] federal right may be
avoided by state grounds that lack a foundation in the record as well
as by those that depart from earlier law.”13! Thus, the federal stan-
dard of review of the adequacy of state procedural rulings must scruti-
nize the state ruling more thoroughly than an inquiry that merely
examines the consistency of that ruling with past state precedent.

The most appropriate standard for determining adequacy requires
a demonstration that the forfeiture called for is reasonably calculated
to promote a legitimate interest of the state. The adequate state
ground case of Henry v. Mississippi 132 provides important guidance for
the content of this more thoroughgoing standard for determining ade-
quacy. In Henry, the defendant failed to object upon the introduction
into evidence of the fruits of an allegedly unlawful search. Instead,
defendant’s counsel included the objection in a motion for directed
verdict at the close of the state’s case. The state supreme court held

Court practice from the start, so far as concerns examination of the state ground for adequacy, is
that inquiry into the motivation of the state court is rigorously avoided . . . .”).

128. See, eg, Barr v. City of Columbia, 378 U.S. 146, 149 (1964); Wright v. Georgia, 373
U.S. 284, 291 (1963); Staub v. City of Baxley, 355 U.S. 313, 320 (1958); Fox River Paper Co. v.
Railroad Commn., 274 U.S. 651, 656 (1927).

129. Hill, supra note 9, at 1083 (emphasis in original) (describing pre-1965 adequacy doctrine
in the Supreme Court); see also Note, The Untenable Nonfederal Ground in the Supreme Court,
74 Harv. L. REv. 1375, 1393 (1961) (federalism concerns exist whenever the Supreme Court
reviews state court decisions).

130. Professor Sandalow expressed this thought best when he observed that “[t]he Court’s
power to declare the state ground inadequate exploits the institutional differences between it and
the state courts to assure that in the accommodation of state and federal interests appropriate
recognition will be given to the latter.” Sandalow, supra note 52, at 218.

131. Sandalow, supra note 52, at 227. See also Ward v. Board of County Commirs., 253 U.S.
17, 22-23 (1920) (Supreme Court review not precluded if the nonfederal grounds for the decision
are without fair and substantial support).

132. 379 U.S. 443 (1965).
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the claim barred on procedural grounds. On direct review, in dicta,!33
the Supreme Court suggested that “a litigant’s procedural defaults in
state proceedings do not prevent vindication of his federal rights un-
less the State’s insistence on compliance with its procedural rule serves
a legitimate state interest.”!3* The Court went on to suggest that the
delay in presenting the objection until the close of the prosecution’s
case did not frustrate the state’s legitimate “interest in avoiding delay
and waste of time,”!35 presumably because the trial judge was still af-
forded ample opportunity to consider the alleged error. If this were
so, the Court observed, and if upholding the forfeiture “would serve
no substantial state interest,” then the procedural ruling could not be
treated as adequate to bar the assertion of “important” federal
rights,136

Although the continued vitality of Henry v. Mississippi has been
questioned by commentators of late,137 the dicta for which it has be-

133. The Court remanded the case for a hearing as to whether the defendant had knowingly
waived his right to raise his claim in a timely manner. This result clearly echoes with the Fay
deliberate-bypass standard for habeas review, see text at notes 18-21 supra, and its application
here on direct review renders the actual disposition of this case something of an historical
curiosity.

134. 379 U.S. at 447.

135. 379 U.S. at 448-49.

136. 379 U.S. at 448-49.

137. See, e.g., Goodman & Sallett, supra note 9, at 1692 n.40; Hill, supra note 9, at 1051
(“Henry is . . . dead, or nearly so.” (footnote omitted)); P. BATOR, P. MiSHKIN, D. SHAPIRO &
H. WECHSLER, HART & WECHSLER’S THE FEDERAL COURTS AND THE FEDERAL SYSTEM 558-
62 (2d ed. 1973). One suspects that these misgivings arise partly from the intuition, born of
experience, that an opinion authored two years after Fay v. Noia by Justice Brennan (who also
wrote for the Court in Fay) cannot long remain viable under the Burger Court. More substan-
tially, these commentators, notably Hill, view the dicta in Henry as an aberration, unsupported
by precedent prior to Henry and not followed subsequently as authority. See Hill, supra note 9,
at 1052, 1083-84.

While the Henry dicta probably went beyond mere synthesis of prior decisions, but see Re-
cent Developments, Federal Jurisdiction: Adequate State Grounds and Supreme Court Review, 65
CoLum. L. Rev. 710, 713 (1965) (Henry is “‘a fair synthesis of prior decisions” (footnote omit-
ted)), it did have significant antecedents. Under the “inconsistency” approach to adequacy the
Court held “inadequate” those state grounds that departed from prior state precedent. See note
128 supra and accompanying text. This approach reflected something more than a concern with
mere notice to defense counsel of state procedures. There was also the belief that a state rule that
is not consistently followed and is without adequate precedent likely does not serve a legitimate
state purpose. See Barr v. City of Columbia, 378 U.S. 146, 149 (1964) (“We have often pointed
out that state procedural requirements which are not strictly or regularly followed cannot de-
prive us of the right to review.”). This is so for two reasons. First, in order for many procedural
rules to serve any purpose at all, they must be known to the litigants whose behavior the state
seeks to modify. Second, if a state has consistently tolerated certain behavior in the past, one is
skeptical that some legitimate state interest has simply “sprung up” in the interim. The “incon-
sistency” approach, then, seeks to reveal more than mere evidence that the state court may be
discriminating against federal claims. These cases also manifest the Court’s disapproval of the
arbitrariness and purposelessness of the “exaltation of form™ to bar the assertion of federal
claims. See Staub v. City of Baxley, 355 U.S. 313, 320 (1958). Professor Hill asserts that, prior to
Henry:

a forfeiture for breach of state procedure was sustained by the Supreme Court on direct
review, however technical and even burdensome the procedure might be, as long as a com-
petent lawyer could have coped with it, and as long as the state court’s disposition of the
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come best known have recently been reaffirmed by the Supreme
Court.13® And while the proposed application of the Henry dicta to
the facts of that case may rightfully be criticized,!3? the essence of the
Henry approach is thoroughly consistent with the treatment of other
claimed deprivations of fundamental rights.140

The adequacy inquiry should thus be viewed as an inquiry into the
constitutionality of a claimed deprivation of fundamental federal
rights by state action. Sykes held that a state procedural ruling may
constitute an adequate and independent state ground upon which a
state court may rest its decision.!#! Thus, the procedural ruling poten-

procedural point . . . was fairly predictable in light of the pertinent statutes, rules, and
precedents . . . .

Hill, supra note 9, at 1051. This assertion cannot explain the result in Shuttlesworth v. City of
Birmingham, 376 U.S. 339 (1964) (per curiam). The petitioner had been convicted of interfering
with a police officer who was taking some “freedom riders” into “protective custody.” See Shut-
tlesworth v. City of Birmingham, 42 Ala. App. 1, 149 So. 2d 921 (Ct. App.), cert. stricken, 274
Ala. 613, 149 So. 2d 923 (1962), revd. per curiam, 376 U.S. 339 (1964). His petition for review to
the Alabama Supreme Court was stricken because it was not filed on “transcript paper,” as was
required by court rule. 149 So. 2d at 923. It can be inferred that the Supreme Court, in its per
curiam reversal of the Alabama Court of Appeals, decided that the transcript paper ruling was
inadequate to bar review of the petitioner’s claim. The Court reversed despite the fact that the
Alabama ruling requiring transcript paper was supported by ample state precedent, even in cases
arising under much less politically charged circumstances. See, e.g., Cranmore v, State, 129 So.
2d 688 (Ala. 1961) (affirming burglary conviction); Ex parte Davis, 269 Ala. 58, 110 So. 2d 306
(1959) (affirming denial of rehearing of application for suspended sentence); McDonald v.
Amason, 267 Ala. 654, 104 So. 2d 719 (1958) (action for personal injury to automobile guest).

One can only conclude from this result that the Court decided, in a manner later suggested by
the Henry dicta, that the state interest in having court papers be of the same size and thickness
for filing purposes could not outweigh the defendant’s right to assert his federal claim. The state
ground, therefore, was inadequate to bar review. While Professor Hill is correct in saying that
adequate notice of state rules for its own sake, and apart from any consideration of burdensome-
ness, was at times a concern, see, e.g., Wright v. Georgia, 373 U.S. 284, 291 (1963), this concern
about notice in particular cases underlies, not the adequacy inquiry, but the separate inquiry now
known as “cause.” See note 102 supra.

138. In James v. Kentucky, 104 S. Ct. 1830 (1984), the Court on direct review held a proce-
dural default ruling by the Kentucky Supreme Court inadequate to bar review on the merits.
The state court had ruled that the trial judge was relieved of his obligation (when properly re-
quested by counsel) to instruct the jury not to draw adverse inferences from the defendant’s
failure to testify, see Carter v. Kentucky, 450 U.S. 288 (1981), because of the petitioner’s proce-
dural default: he had requested only an “admonition,” not an “instruction,” to this effect. The
Court held that the distinction drawn by the state court between instructions and admonitions
could not prevent review on the merits for two reasons: first, such a distinction had not consist-
ently been drawn under prior state precedent; and second, citing Henry, because “[t]o insist on a
particular label” for defense counsel’s action “would further no perceivable state interest.”” 104
S. Ct. at 1835.

139. The strident tone of the opinion is particularly troublesome when one considers that the
state rule belabored in Henry was more permissive than the corresponding federal rule. Hill,
supra note 9, at 1052 n.13. In applying the Henry test, a habeas court should refrain from exer-
cising a degree of scrutiny which would allow lesser scope for the operation of state rules than for
federal rules. To intrude upon the effective functioning of state rules would undermine the pri-
mary rationale for the Sykes test. See notes 30-32 & 110 supra and accompanying text. The
Henry Court did observe, however, that it did not contemplate “a plethora of attacks” on reason-
able state procedural rules. 379 U.S. at 448 n.3.

140. See notes 145-49 infra and accompanying text.
141. See note 91 supra and accompanying text.
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tially stands alone to justify the state’s custody of the petitioner, even
where his substantive claim if heard would mandate his release.142 Be-
cause the writ of habeas corpus for state prisoners affords relief from
“custody in violation of the Constitution,”!4? a state forfeiture ruling
that is inadequate to bar review of a federal claim and yet that pur-
ports to justify custody of the petitioner is, in essense, a forfeiture in
violation of the Constitution.!44

The Supreme Court today tests the constitutionality of governmen-
tal actions which limit the exercise of “fundamental” constitutional
rights by applying stricter forms of review, or heightened “scrutiny”
under the due process clause.!4> The Court has also implicitly recog-
nized that the right to fairness in criminal proceedings is one such
fundamental right.146 The scrutiny represented by the Henry formula-
tion,!47 which would at a minimum require that state forfeitures be
justified by a legitimate state interest, can therefore be viewed as thor-
oughly consistent with traditional assessments of the constitutionality
of state action when that action deprives individuals of federal
rights.148 The vindication of the right to fairness in criminal proceed-
ings by means of habeas corpus actions is of * ‘fundamental impor-
tance . . . in our constitutional scheme’ because [habeas petitions]

142. See text accompanying notes 58-59 supra.

143, 28 US.C. § 2254(a) (1982); see Darden v. Wainwright, 699 F.2d 1031, 1036 (11th Cir.
1983), vacated, 715 F.2d 502 (11th Cir.), vacated, 105 S. Ct. 1158 (1985).

144. “What is due from the federal courts . . . is a fresh look at the degree to which forfeit-
ures are sustainable under the Constitution.” Hill, supra note 9, at 1059.

145. J. NowAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL LAW 457 (2d ed. 1983).

146. See Mayer v. City of Chicago, 404 U.S. 189, 195-96 (1971); J. Nowak, R. ROTUNDA &
J. YOUNG, supra note 145, at 460.

147. The Henry formulation of the adequacy inquiry clearly contemplates heightened consti-
tutional scrutiny of state procedural rulings. It is unclear, however, and beyond the scope of this
Note to determine, what level of scrutiny is intended or may be appropriate. At one point in the
Henry opinion, it is suggested that a “legitimate” state interest is all that is required to justify a
deprivation of “important” federal rights. 379 U.S. at 448. In another place, the necessity of a
“substantial” state interest is mentioned. 379 U.S. at 449. The wide array of rights that can
conceivably be raised on habeas review vary in their importance, as does the substantiality of the
state’s interest in upholding a broad range of forfeitures. The state’s interest in avoiding burden-
some reprosecution may be greater in the context of guilty pleas, for example, than in the case of
a retrial, because in the former case the state may not have marshalled evidence against a defend-
ant soon after the offense was committed. By the time the plea is withdrawn and the case re-
manded, it may be too late for the state to rebuild its case. See Westen, supra note 30, at 1247-49.
This suggests that the appropriate level of scrutiny may vary depending upon the combination of
right and forfeiture presented by a particular habeas claim.

148. Professor Hill observes that Henry would force federal courts to undertake the task of
imagining “hypothetical rules that would serve the interests of the state at least as well, or ‘sub-
stantially’ so.” Hill, supra note 9, at 1052. Hill fails to explain how the *“task” set by Henry is
any more burdensome than that undertaken by federal courts faced with other allegedly uncon-
stitutional deprivations of federal rights. Cf. Trimble v. Gordon, 430 U.S. 762 (1977) (striking
down classification based on illegitimacy in intestate succession statute as not substantially re-
lated to permissible state interests).
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directly protect our most valued rights.”'#® Thus, treating alleged
deprivations of those rights by applying stricter forms of review is as
appropriate on habeas review as it is in other contexts.

It is too soon, in sum, to sound the death knell for Henry v. Missis-
sippi. Discerning whether a state procedural ruling constitutes an ade-
quate state ground for decision has today become an important issue
that determines the applicability of the Sykes test, and the wisdom of
the Henry formulation for determining the adequacy of state grounds
to bar habeas review has now become apparent to a significant number
of federal courts.!5® The revitalization of Henry is a natural result of

149. Bounds v. Smith, 430 U.S. 817, 827 (1977) (quoting Johnson v. Avery, 393 U.S. 483,
485 (1969)).

150. The petitioner in Gulliver v. Dalsheim, 574 F. Supp. 111 (S.D.N.Y. 1983), revd., 739
F.2d 104 (2d Cir. 1984), for example, made the mistake of titling his motion to reargue in state
court a “petition for habeas corpus.” The state court then affirmed his conviction without opin-
ion. District Judge Knapp held that even if the affirmance without opinion indicated that the
state court declared petitioner’s error a procedural default, which Judge Knapp doubted, such a
default ruling would be inadequate to bar federal habeas review. He observed:
[IInapplicable to the case at bar is the “legitimate state interest” found by Sykes and its
progeny in various state procedural rules. . . . There is no comparable state interest in the
insistence that a paper, making cognizable claims and filed with the correct court, bear one
particular set of words at its head.

574 F. Supp. at 114.
In Spencer v. Zant, 715 F.2d 1562 (11th Cir. 1983), the petitioner while in state court had
tried to challenge the minority composition of his petit jury. He raised the challenge during voir
dire of that jury, but the state courts held that the challenge was not timely made under a state
procedural rule requiring challenges to be made before the jury is “‘put upon” the defendant. 715
F.2d at 1568. Petitioner’s application for habeas corpus was denied by the district court, but the
Eleventh Circuit reversed, holding that Georgia’s application of its procedural rule was inade-
quate to preclude review. The court noted that the procedural ruling was not well supported by
prior state precedent, see notes 128-29 supra and accompanying text, but went on to say that even
if it were, “Georgia’s policy interests in enforcing its default rule in this case seem weak at best,”
because the trial court had been given “more than ample opportunity to correct the array with-
out wasting judicial resources.” 715 F.2d at 1573 & n.11 (citing Henry v. Mississippi).
In a thoughtful dissent in St. John v. Estelle, 563 F.2d 168 (5th Cir. 1977) (en banc), cert.
denied, 436 U.S. 914 (1978), Judge Tjoflat, with whom Judges Goldberg and Godbold joined,
asserted that Sykes:
[does] not stand for the proposition that the failure to comply with a state’s contemporane-
ous objection rule necessarily bars full habeas review of the petitioner’s constitutional claim.
Rather, it is the extent to which the state’s rule is grounded on legitimate state interests and
operates in a manner consistent with a defendant’s right to a fair trial that determines
whether a federal habeas court need defer to it.

563 F.2d at 172.

Dissenting in Runnel v. Hess, 653 F.2d 1359, 1366 (10th Cir. 1981), Judge Logan cited
Henry for the proposition that the state procedural rule there involved was not adequate to bar
habeas review because its enforcement would fail, under the circumstances, to promote a legiti-
mate state interest. Since the prosecuting attorney’s remarks that formed the basis of the federal
claim were “irremediably prejudicial,” the state’s interest in correcting errors at the trial level
was inapplicable. See also Miller v. North Carolina, 583 F.2d 701, 705-06 (4th Cir. 1978) (differ-
ing with the state’s application of its own procedural rule when objection to an irremediably
prejudicial closing statement appeared to serve no legitimate state purpose). Judge Murnaghan
made a similar point in Cole v. Stevenson, 620 F.2d 1055, 1069-70 (4th Cir.), cert. denied, 449
U.S. 1004 (1980) Murnaghan, J., dissenting), when he observed that “[t]he purposes of the rule
favoring deference to a state procedural requirement [were] entirely absent” where the defend-
ant’s claim was one of “general constitutional law, applicable in every case.” In that situation,
the state’s interest in encouraging factual exploration at the trial was said to be attenuated, and
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the establishment of the Sykes test, since both cases are informed by a
common understanding. Sykes seeks to uphold state procedural rules
for the many interests that those rules serve in their own right; where
those interests are not remotely being served, Henry would mandate,
and Sykes would permit, federal review.

This partnership between Sykes and Henry can only be maintained,
however, if the Henry approach outlined above is applied with re-
straint, so as not to undermine a state procedural rule where, in fact,
some rule is needed. Rules by their very nature are only imperfectly
tailored to individual cases, and Henry should not be employed as an
intrusive, post hoc veto over state rules whose routine functioning will
not allow them to apply with equal force to all petitioners. But if the
very concept of “forfeiture” can rightly be viewed as “a theoretical
model for weighing the defendant’s interest in asserting defenses
against the state’s interest in foreclosing them,”!5! it would seem the
height of good sense and fairness to require, as would Henry, that
something be shown to weigh on the side of the state.

that interest was therefore inadequate to justify a forfeiture. Cf Breest v. Perrin, 655 F.2d 1 (Ist
Cir.) (holding that state procedural rule served a legitimate state interest, and therefore was
adequate to preclude review under Sykes), cert. denied, 454 U.S. 1059 (1981); Cheek v. Bates, 615
F.2d 559, 563 (1st Cir.) (observing, before applying Sykes test, that state procedural rule was
reasonably well-tailored to state’s substantial interest in truth-seeking function of the trial), cert.
denied, 446 U.S. 944 (1980); O’Berry v. Wainwright, 546 F.2d 1204, 1217 (5th Cir.) (applying
Henry formulation to default of fourth amendment claim before applying the Stone v. Powell
“full and fair consideration” test), cert. denied, 433 U.S. 911 (1977); Holmes v. Israel, 453 F.
Supp. 864, 867 (E.D. Wis. 1978) (questioning whether Sykes should apply where state’s policy to
prevent “sandbagging” by defense counsel was substantially vindicated by counsel’s motion for
mistrial), affd., 618 F.2d 111 (7th Cir. 1980).

151. Westen, supra note 30, at 1260.



