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surable interpretive arguments that need to be accommodated,125 
then it becomes clear that the process narrative has much to offer. 
Arguments from process do not alone account for the development 
of the relationship between the Constitution and criminal law, but 
there can be no doubt that they have been highly influential. 

What follows is by no means a definitive exposition, but merely 
a tentative sketch of the salient constitutional features that appear 
integral to any fully developed process rendition and that seem 
most important for those engaged in the practice of constitutional 
interpretation. 

A. Legislative Primacy 

We begin with the central and dominant theme of the process 
account: legislative primacy over criminal law choices. The point is 
so familiar that it is tempting simply to move on to other matters. 
Succumbing to the temptation, however, runs the risk that the fa
miliar will turn into the banal. The notion of legislative primacy as 
developed in the cases in question is anything but banal. It reflects 
deeper understandings that should not be taken for granted. 

1. Criminal Law as Process 

The definitive modem articulation of legislative primacy over 
criminal law is found in an opinion handed down at the height of 
the Warren Court's liberal reign and authored by a Justice who will 
never be accused of kowtowing to the majority will. Thurgood 
Marshall wrote in Powell v. Texas: 

We cannot cast aside the centuries-long evolution of the collection 
of interlocking and overlapping concepts which the common law has 
utilized to assess the moral accountability of an individual for his anti
social deeds. The doctrines of actus reus, mens rea, insanity, mistake, 
justification, and duress have historically provided the tools for a con
stantly shifting adjustment of the tension between the evolving aims 
of the criminal law and changing religious, moral, philosophical, and 
medical views of the nature of man. This process of-adjustment has 
always been thought to be the province of the States.126 

125. Professor Fallon's depiction of the practice is as good as it gets. See Richard H. 
Fallon, Jr., A Constructivist Coherence Theory of Constitutional Interpretation, 100 HARv. L. 
REV. 1189, 1231-37 (1987). 

126. 392 U.S. 514, 535-36 (1968) (plurality opinion) (footnote omitted). Numerous ex
pressions to similar effect may be found in the Court's decisions. See, e.g., Harmelin v. Michi
gan, 501 U.S. 957, 996-1001 (1991} (Kennedy, J., concurring in part and concurring in the 
judgment); Payne v. Tennessee, 501 U.S. 808, 824-25 (1991}; McOeskey v. Zant, 499 U.S. 467, 
491 (1991); Martin v. Ohio, 480 U.S. 228, 232 (1987}; McMillan v. Pennsylvania, 477 U.S. 79, 
85 (1986); Rummel v. Estelle, 445 U.S. 263, 275-76 (1980). 
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Consider Marshall's words carefully, and it becomes clear that this 
is no rote invocation of judicial restraint, but rather the summoning 
of a vision of criminal law in America the significance of which 
would be hard to overemphasize. The criminal law that Marshall 
describes is not a static manifestation of moral theory or philoso
phy. The doctrines that we associate with criminal law, as much as 
they help to outline a casebook, do not even define criminal law; 
rather, they are merely its "tools." For constitutional purposes, 
Marshall tells us, criminal law must be understood as something so
ciety does. It is a "process of adjustment" in which society con
fronts the "tension" between the "evolving aims" it wishes to 
pursue with the criminal sanction and "changing . . .  views" about 
the human existence, and the accommodations it reaches are "con
stantly shifting." 

Characterizing criminal law as a process, rather than as some 
substantive corpus juris, bears significant implications for an analy
sis of the Constitution's relationship with criminal law. The most 
important implication, however, is the most obvious one: as con
ceived by Justice Marshall, criminal law collapses virtually by defi
nition into politics, for it is through politics and the processes of 
representative democracy that society expresses its developing 
norms and negotiates the accommodation of new imperatives 
within existing moral and philosophical commitments. If criminal 
law truly is and shall remain a community practice, and a flexible 
and dynamic one at that, then the competent forum for that prac
tice must be the legislature, not a constitutional court whose judg
ments are manifestly less representative, ostensibly final and 
authoritative, and, thus, difficult to undo.127 

2. Federalism 

Justice Marshall felt no need to invoke precedent to support his 
conception of the criminal law as a process rather than a substance, 
though a cite to Dotterweich would have sufficed.128 Marshall did, 

127. See, e.g., United States v. Bass, 404 U.S. 336, 348 {1971} ("[B)ecause of the serious
ness of criminal penalties, and because criminal punishment usually represents the moral 
condemnation of the co=unity, legislatures and not courts should define criminal activ· 
ity."); Powel� 392 U.S. at 547-48 {Black, J., concurring). The role of the courts in statutory 
interpretation and co=on law development is a different matter. Their effective perform· 
ance of those nonconstitutional functions is, as Hart correctly stressed, critical to the rea· 
soned elaboration of criminal law. See Hart, supra note 1, at 435. 

128. In his concurring opinion in Powell, Justice Hugo Black did cite Dotterweich, and for 
roughly the same point that Marshall was making: 

I feel there is much to be said for avoiding the use of criminal sanctions in many such 
situations [where a person is not morally blameworthy] . • . .  But the question here is 
one of constitutional law. The legislatures have always been allowed wide freedom to 
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however, turn to "essential considerations of federalism"129 to for
tify his claim. 

Marshall summoned two basic points from the lore of American 
federalism. The first was the indisputable fact that criminal law 
choices traditionally have "always been thought to be the province 
of the States."130 The second and equally indisputable proposition 
was that the possibility of differing choices from state to state has 
been regarded as not only tolerable but positively advantageous. 
Justice Brandeis's famous metaphor was not mentioned by name,131 
but his image of states as laboratories was pl�y in Marshall's 
mind when he noted that federalism enables "fruitful experimenta
tion" and "productive dialogue" in matters criminal, virtues that "a 
constitutional rule would reduce, if not eliminate."132 

As Marshall recognized, these two propositions of federalism 
militate against a constitutional judicial role in the realm of substan
tive criminal law. But the significance of federalism to Marshall's 
argument runs even deeper. Brandeis's vision of federalism and 
Marshall's vision of criminal law as a process are mutually reinforc
ing, each validating the other's constitutional appeal. On the one 
hand, a constitution with a federalism tradition that welcomes di
versity in criminal law choices is naturally amenable to a conceptu
alization of criminal law in the substantively agnostic terms of 
process and community practice. On the other hand, a constitution 
that recognizes criminal law as a complex process of constant read
justment would be wise to seize the advantages of federalism and 
leave criminal law choices to the states. As Hugo Black stressed in 
a concurring opinion in Powell, joined by the Court's then-resident 
proponent of federalism, John Marshall Harlan, criminal law is 

determine the extent to which moral culpability should be a prerequisite to conviction of 
a crime. E.g., United States v. Dotterweich, 320 U.S. 277 (1943). The criminal law is a 
social tool that is employed in seeking a wide variety of goals . . . .  

392 U.S. at 544-45 (Black, J., concurring). 

129. 392 U.S. at 535 (plurality opinion). 

130. 392 U.S. at 536 (plurality opinion). 

131. Brandeis wrote: 
To stay experimentation in things social and economic is a grave responsibility. Denial 
of the right to experiment may be fraught with serious consequences to the Nation. It is 
one of the happy incidents of the federal system that a single courageous State may, if its 
citizens choose, serve as a laboratory; and try novel social and economic experiments 
without risk to the rest of the country. This Court has the power to prevent an experi
ment. We may strike down the statute which embodies it on the ground that, in our 
opinion, the measure is arbitrary, capricious or unreasonable . . . .  But in the exercise of 
this high power, we must be ever on our guard, lest we erect our prejudices into legal 
principles. If we would guide by the light of reason, we must let our minds be bold. 

New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting) (footnote 
omitted). 

132. Powel� 392 U.S. at 536-37 (plurality opinion). 
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most responsive to the people who require its protection and who 
must live under its force when it is fashioned and maintained at the 
state level.133 The benefit, moreover, redounds not only to the lo
cals but to the nation as a whole. Federalism invites a decentralized 
disposition of issues that, if addressed at a national level, would 
spark peculiar divisiveness because of their myriad local implica
tions.134 Moreover, as Brandeis observed when he extolled the 
blessings of state experimentation, "one of the happy incidents of 
the federal system" is that it ensures that the ill-advised experi
ments we inevitably make will be confined to the particular labora
tory "without risk to the rest of the country."135 

3. Imperfection 

The concept of legislative primacy spread deeper roots in the 
years after Powell, particularly in the wake of In re Winship, 136 
which held that due process "protects the accused against convic
tion except upon proof beyond a reasonable doubt of every fact 
necessary to constitute the crime with which he is charged. "137 

The Court's affirmation in Winship of the constitutional stature 
of the reasonable doubt standard, followed by similar overtones in 
Mullaney v. Wilbur, 138 opened new possibilities for constitutional 
limitations on the legislative definition of criminal law that com
mentators and litigants have been happy to explore.139 Over the 

133. See 392 U.S. at 547 {Black, J., concurring) ("It is always time to say that this Nation 
is too large, too complex and composed of too great a diversity of peoples for any one of us 
to have the wisdom to establish the rules by which local Americans must govern their local 
affairs."). 

134. Throughout our country's growth, Justice Black observed, "the Nation [has] 
remembered that it could be more tranquil and orderly if it functioned on the principle that 
the local communities should control their own peculiarly local affairs under their own local 
rules." Powell, 392 U.S. at 547. It is our "ancient faith based on the premise that experience 
in making local laws by local people themselves is by far the safest guide for a nation like 
ours to follow." 392 U.S. at 548. 

135. See Liebmann, 285 U.S. at 311. The Justices seemed mindful of this fact in Powell. 
Both Justice Marshall and Justice Black made note of the District of Columbia Court of 
Appeals's controversial experiments with the insanity defense during the 1950s and 1960s. 
See Powell, 392 U.S. at 536-37 {plurality opinion); 392 U.S. at 546 {Black, J., concurring). 

136. 397 U.S. 358 (1970). 
137. 397 U.S. at 364. 
138. 421 U.S. 684 (1975). As noted earlier, Mullaney held out promise that the reason

able doubt rule might significantly limit legislative freedom to treat certain factors deemed 
relevant to crime and punishment as matters of affirmative defense. For a discussion of 
Mullaney and its subsequent limitation in Patterson v. New York, 432 U.S. 197 {1977), see 
Allen, Limits of Legitimate Intervention, supra note 115; Allen, Restoration of Wmship, supra 
note 115. 

139. See, e.g., cases cited infra notes 140-48; Allen, Limits of Legitimate Intervention, 
supra note 115; Allen, Restoration o/Wmship, supra note 115; Ronald J. Allen, Structuring 
Jury Decisionmaking in Criminal Cases: A Unified Constitutional Approach to Evidentiary 
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years, the law has settled to the point that the basic constitutional 
rules can be stated succinctly. First, whether a particular factor 
should be relevant to the imposition of the criminal sanction is for 
the legislature to decide.140 Second, the legislature also is free to 
choose the legal form in which to cast a factor it has desired to 
make relevant to the imposition of the criminal sanction. The legis
lature can designate the factor an "element" of the criminal offense, 
or the basis of an affirmative defense,141 or a criterion for consider
ation at sentencing.142 Third, if the legislature decides to treat the 
factor as an "element," then the Constitution requires that the pros
ecution bear the burden of proving the existence of the element 
beyond a reasonable doubt.143 Corollary rules require that legal 
presumptions cannot be employed in a way that effectively lessens 
that burden in application.144 Fourth, if the legislature decides to 
treat the factor as an affirmative defense or sentencing considera
tion, the Constitution's reasonable doubt rule is not in effect.145 
The legislature is free to assign the burden of persuasion to either 
party,146 and may choose the degree of the burden.147 Frfth, the 
legislative freedom of choice referred to in the first, second, and 
fourth rules, while broad, is not entirely unfettered by the Constitu
tion. Free-standing provisions such as the First Amendment and 
the Eighth Amendment must be observed, and the interests they 
encompass may impose substantive limitations on the criminal sanc
tion in particular circumstances.148 Insofar as the Due Process 
Clauses are concerned, however, they afford precious little material 

Devices, 94 HAR.v. L. REv. 321 (1980); Dripps, supra note 8; Jeffries & Stephan, supra note 
114; Sundby, supra note 8; Tushnet, supra note 114. 

140. See, e.g., Montana v. Egelhoff, 116 S. Ct. 2013 (1996); Patterson, 432 U.S. 197. 

141. See, e.g., Martin v. Ohio, 480 U.S. 228 (1987); Patterson, 432 U.S. 197. 

142. See, e.g., McMillan v. Pennsylvania, 477 U.S. 79 (1986). 

143. See, e.g., Patterson, 432 U.S. 197; Mullaney, 421 U.S. 684. 

144. See, e.g., Francis v. Franklin, 471 U.S. 307 (1985); Sandstrom v. Montana, 442 U.S. 
510 (1979); Ulster County Court v. Allen, 442 U.S. 140 (1979). See generally Allen, supra 
note 139, at 348-66 (discussing presumptions). 

145. See, e.g., Martin, 480 U.S. 228; Patterson, 432 U.S. 197. 

146. See, e.g., Martin, 480 U.S. 228 (involving a burden of persuasion on the defense); 
Patterson, 432 U.S. 197 (same); see also Hankerson v. North Carolina, 432 U.S. 233 (1977) 
(involving a burden on the prosecution). 

147. See, e.g., McMillan, 411 U.S. 79; Leland v. Oregon, 343 U.S. 790 (1952). But see 
Specht v. Patterson, 386 U.S. 605 (1967) (holding that the rudiments of due process that 
attach to criminal prosecution must be followed where the factor to be litigated may trigger 
an entirely different sentencing regime). 

148. See, e.g., Robinson v. California, 370 U.S. 660 (1962) (holding that the Eighth 
Amendment forbids criminalization of a mere status of drug addiction); Smith v. California, 
361 U.S. 147 (1959) (requiring mens rea as an element to safeguard Frrst Amendment 
interests). 
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for judges to assert in contravention of legislative judgments. The 
choices that face legislatures call for subtle balancing. As Justice 
White put it in the pivotal decision of Patterson v. New York, 
"[t]raditionally, due process has required that only the most basic 
procedural safeguards be observed; more subtle balancing of soci
ety's interests against those of the accused have been left to the 
legislative branch."149 

We soon will return to the Court's culminating impressions of 
the Due Process Clauses.150 But first, it is instructive to explore the 
subtler ways in which legislative primacy became entrenched in the 
burden-of-proof cases, setting the stage for the Court's later impres
sions of due process. The rules that emerged to solve Winship ques
tions certainly are laden with judicial deference to legislative 
judgment, but it is the vision of criminal law underlying those rules 
that I wish to emphasize. Consistent with Justice Marshall's de
scription in Powell, the Court continued to view criminal law as a 
"process of adjustment." But whereas Powell might appear to have 
kept its distance from that process and to have appraised it only in 
general terms, the burden-of-proof cases forced the Court closer to 
the gritty reality of what that process of adjustment actually entails. 
In Patterson, the Court came face to face with the imperfection of 
criminal law, and it accepted what it saw without so much as a 
blink. 

Patterson arose out of the New York legislature's decision to 
reformulate the heat-of-passion doctrine that traditionally has dif
ferentiated murder from manslaughter, extending it to a wider 
range of cases in which a defendant has acted "under the influence 
of extreme emotional disturbance."151 The legislature also chose, 
however, to designate the "emotional disturbance" factor as an af
firmative defense to the crime of murder, thereby assigning to de
fendants the burden of establishing the factor by a preponderance 
of the evidence.152 What New York's lawmakers did, of course, was 
to respond to a fact of institutional life. The doctrinal tools of crim
inal law cannot flawlessly operationalize the more abstract values 

149. Patterson, 432 U.S. at 210. 
150. See infra notes 173-201 and accompanying text. 
151. See Patterson, 432 U.S. at 198. 
152. See Patterson, 432 U.S. at 199-200. In adopting the "emotional disturbance" formu

lation, New York drew directly from the American Law lnstitute's treatment of manslaughter 
in the Model Penal Code. See MODEL PENAL ConE § 210.3(b) (1980). In shifting the burden 
to the defendant, however, New York departed from the Model Penal Code's position that 
the prosecution should bear the burden to prove the absence of emotional disturbance be
yond a reasonable doubt when the issue is raised by the evidence. See MonEL PENAL Cons 

§ 1.12 (1985). 
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that guide them, but rather will err toward overinclusiveness, un
derinclusiveness, or both. The New York legislators evidently ap
preciated this, and they also understood that an integral part of the 
"process of adjustment" that makes criminal law what it is involves 
assigning the risk of error in an imperfect system. That task is per
formed, consciously or unconsciously, whenever the doctrinal rules 
of decision are formulated.153 By manipulating the burden of 
proof, New York merely chose a more visible and less equivocal 
means of accomplishing the task. In allocating the burden of per
suasion to defendants rather than the prosecution, New York 
sought to minimize the risk of erroneous acquittals of murder. The 
price was a greater risk of erroneous convictions of murder. 

Justice White, writing for the Court, upheld the power of a legis
lature to make such choices in an opinion that is a thematic reprise 
of Frankfurter's opinion in Dotterweich. Like Frankfurter before 
him, White saw a criminal law that is a far cry from the comfortable, 
morally precise system that Henry Hart mythicized. White recog
nized that criminal law is a conscious exercise in imperfection that 
is rife with potential hardships. As the rules are framed, choices are 
made that consign to certain defendants the risk of morally unjusti
fied or excessive sanctions, and those choices may be made for insti
tutional or administrative reasons just as readily as for moral 
ones.154 Like Frankfurter, White was not the least bit fazed by an 
imperfect criminal law, but accepted it as such and informed .the 
Court's constitutional understanding accordingly. As Frankfurter 
concluded in 1943, hardships were the unexceptional and unsenti
mentalized results of a social process of "[b ]alancing relative hard
ships,"155 and so they remained for White in 1977.156 

When this gloss of imperfection is added to the Court's constitu
tional understanding of criminal law as a process of adjustment,157 a 
substantive constitutional criminal law theory in the fashion of 

153. See supra notes 41-50 and accompanying text. 
154. See Patterson, 432 U.S. at 209 ("To recognize at all a mitigating circumstance does 

not require the State to prove its nonexistence in each case in which the fact is put in issue, if 
in its judgment this would be too cumbersome, too expensive, and too inaccurate."). 

155. United States v. Dotterweich, 320 U.S. 277, 285 (1943). 
156. See Patterson, 432 U.S. at 210. For Justice White, this was nothing new. In his first 

Term on the Court, he filed a dissent in Robinson v. California, 370 U.S. 660, 686 (1962) 
(White, J., dissenting}, that showed considerable appreciation for the wide range of factors -
there, venue considerations - that might explain a legislature's decision to frame its criminal 
law in morally imprecise terms. See also United States v. Romano, 382 U.S. 136 (1965). 

157. Although in Patterson Justice White did not cite Justice Marshall's opinion in Powel� 
he cited other authorities to similar effect, including Speiser v. Randall, 357 U.S. 513, 523 
(1958); Irvine v. California, 347 U.S. 128, 134 (1954); Leland v. Oregon, 343 U.S. 790, 798 
(1952); Snyder v. Massachusetts, 291 U.S. 97, 105 (1934}. See Patterson, 432 U.S. at 201-02. 
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Henry Hart becomes all the more difficult to maintain. Indeed, 
Justice White devoted the rest of his opinion in Patterson to demon
strating why this is so. 

4. Rebuffing the Generalization of Principles 

A successful theory of substantive constitutional criminal law, 
we saw earlier, depends upon the ability to identify some principle 
that can generate doctrine. Henry Hart's principle of individual 
moral blameworthiness offers a fine example. Not just any cre
atively articulated principle will do, however. To be vital in this 
connection, the principle requires a secure footing in some milieu 
that our practice of constitutional law recognizes as a legitimate 
source of content, such as text, history and tradition, or precedent. 
The principle need not locate itself firmly in every milieu, but it is 
highly preferable, if not essential, that the principle not be roundly 
refuted by any one of them.1 58 That is why Hart set about charac
terizing criminal law's history and tradition in such a way that it 
would sustain the principle he purported to extract from it.1 59 It is 
why Hart massaged the Constitution's text to render it suggestive 
of, or at least not inhospitable toward, the principle he espoused.160 

It is also why Hart blistered Supreme Court precedent that could 
not be reconciled with his principle.161 

The art of generalization becomes exceedingly difficult to prac
tice in Patterson's constitutional world - which, I think it is safe to 
say, was precisely the intention of the decision. Criminal law as 
described in Patterson's rugged and unholy terms is a social process 
of adjustment, constantly shifting, founded on perpetual tension be
tween multiple and ever-evolving incommensurables, unpretentious 
about the efficacy of its rules of law, and candid and coldly calculat
ing about their overinclusiveness and underinclusiveness. The re
sult is a constitutional milieu of history and tradition that will be 
stubborn to admit many enduring fundamental continuities of its 
own, or to make room for any that the generalizer might derive 
elsewhere. The entrenched legislative primacy that Patterson yields 
is not wholly immune from the generalizer's efforts to discern fun-

158. See generally Fallon, supra note 125, at 1240-48 (discussing the need for various 
forms of constitutional argument from text, historical intent, precedent, theory, and values to 
reach "coherence"). 

159. See supra section I.B.1. 

160. See supra section I.B.2. 

161. See supra section I.B.3. 
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damental principles in the patterns and practices that time helps 
reveal, but it is consciously resistant to them. 

Consider Justice White's treatment of the argument that New 
York's burden-shift in Patterson offended the principle underlying 
the reasonable doubt rule - in Justice Harlan's words, the "funda
mental value determination of our society that it is far worse to 
convict an innocent man than to let a guilty man go free."162 In the 
hands of an artful generalizer, that friendly aphorism can go far to 
impugn the various criminal law choices that assign risks of moral 
error to defendants. Henry Hart, you may remember, tossed it into 
his case against strict liability,163 and the dissenters in Patterson put 
it to similar use in attacking the burden-of-proof assignment.164 
White made short work of it. The aphorism could not be taken 
seriously as a principle from which judges could generate constitu
tional doctrine, White concluded, because the imperfect criminal 
law has not taken the aphorism all that seriously itself. "While it is 
clear that our society has willingly chosen to bear a substantial bur
den in order to protect the innocent, it is equally clear that the risk 
it must bear is not without limits; and Mr. Justice Harlan's aphorism 
provides little guidance for determining what those limits are."165 

Criminal law, it seems, must be forgiven its slogans. 
If a proposition so central to criminal law's public legitimation 

strategy can be constitutionally disarmed that easily, one can imag
ine the fate of less ingrained principles. Justice White's opinion in 
Patterson offers two representative examples. The first example in
volved an effort to constitutionally ensconce a principle by deriving 
it from fresh precedent. Petitioner and dissenters alike argued that 
Mullaney v. Wilbur,166 decided just two years earlier, should be read 
to stand for the principle that 

the State may not permit the blameworthiness of an act or the sever
ity of punishment authorized for its commission to depend on the 
presence or absence of an identified fact without assuming the burden 
of proving the presence or absence of that fact, as the case may be, 
beyond a reasonable doubt.167 

Th.is was not a strained reading. Justice White conceded that 
Mullaney contained language supportive of this view. But he de
cided that the proposed principle would impose a limitation on leg-

162. In re Wmship, 397 U.S. 358, 372 (1970) (Harlan, J., concurring). 
163. See supra note 40 and accompanying text 
164. See Patterson v. New York, 432 U.S. 197, 223-24 (1977) (Powell, J., dissenting). 
165. 432 U.S. at 208. 
166. 421 U.S. 684 (1975). 
167. Patterson, 432 U.S. at 214. 


