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ELIMINATING THE LABYRINTH: A PROPOSAL
TO SIMPLIFY FEDERAL MORTGAGE LENDING
DISCRIMINATION LAWS

Stephen M. Dane*

Home ownership always has been considered a part of the
American dream. It is deemed so important to our nation's
health and welfare that for over sixty years it has been the
cornerstone of the federal government's national housing
policy.1 Indeed, our charter of government puts the right to
hold and to enjoy property on the same plane as that of life

* The author is a partner in the law firm of Cooper, Straub, Walinski & Cramer

in Toledo, Ohio. Mr. Dane has litigated numerous mortgage lending discrimination
cases, twice has testified before Congress on mortgage lending discrimination issues,
and is the author of numerous articles in the field. The author is grateful to Joelle C.
Khouzam and Lloyd Grant, who provided research assistance for the final version of
this Article.

1. Prompted by the economic upheavals of the Great Depression, the federal
government intervened in the real estate and financial industries on a massive scale
by establishing programs designed to promote and maintain home ownership. In
1932, Congress established the Reconstruction Finance Corporation and the Federal
Home Loan Bank System to stabilize financial institutions and to strengthen the
national credit supply system. Act of Jan. 22, 1932, ch. 8, 47 Stat. 5 (repealed 1966);
Federal Home Loan Bank Act, 47 Stat. 725 (1932) (codified as amended at 12 U.S.C.
§§ 1421-1449 (1988)). The Home Owners' Loan Act of 1933 created the Homeowners
Loan Corporation to provide emergency relief to homeowners by refinancing or
buying defaulted mortgages. Act of June 13, 1933, ch. 64, 48 Stat. 128 (1934)
(codified as amended at 12 U.S.C. §§ 1461-1470 (1988)). The National Housing Act
of 1934 led to the creation of the Federal Savings & Loan Insurance Corporation
(FSLIC) and the Federal Deposit Insurance Corporation (FDIC). National Housing
Act, ch. 847, 48 Stat. 1246 (1934) (codified as amended at 12 U.S.C. § 1701-50jj
(1988)). These institutions were designed to insure the deposits in savings and loans
and state chartered commercial banks in order to encourage depositors to trust the
integrity of financial institutions. Id. The National Housing Act also created the
Federal Housing Administration (FHA), which initiated or promoted additional home
ownership incentives, including mortgage insurance and the long-term, self-
amortizing mortgage. Id.

The federal government increased its activities promoting home ownership in the
post-World War II era, when demand for family dwellings increased. Government
incentives, implemented by the Servicemen's Readjustment Act of 1944, included the
elimination of a downpayment requirement for eligible veterans and mortgage
guarantees. Ch. 268, 58 Stat. 284, 292 (1944) (codified as amended at 38 U.S.C.
§ 1801 (1988)). The Housing Act of 1949 provided housing-related insurance and
promoted the construction of rental housing. Ch. 338, 63 Stat. 413 (codified as
amended at 42 U.S.C. §§ 1441-1469 and scattered sections of 42 and 12 U.S.C.). Its
stated goal was to provide "a decent home and a suitable living environment for every
American family." Id.
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and liberty.
2

Throughout most of our history, however, home ownership
has been an elusive dream for minorities. The elimination of
slavery in 1865 did little to merge African-Americans into the
mainstream of the nation's economic life, and for more than a
century racial segregation laws, exclusionary zoning
ordinances, racially restrictive covenants, and absolute
refusals to deal kept the minority American's dream of home
ownership from becoming a reality.3

One of the obstacles that minorities historically encountered
in the effort to own a home was discrimination in home
financing. The history of discrimination in mortgage lending
has been well documented. After the depression when the
federal government became active in the residential mortgage
market, it embraced and nationalized racially discriminatory
home mortgage underwriting criteria. In the 1960s and 1970s,
discrimination in the financing of housing was finally identified
as a problem and received attention from the executive branch,4

The Housing and Urban Development Act of 1968 was intended to create 26 million
new housing starts over the following ten years. Pub. L. No. 90-448, 82 Stat. 476
(codified as amended at 12 U.S.C. §§ 1701-50 (1988)). It attempted to reach this goal
by encouraging home ownership for low- and moderate-income families through special
mortgage insurance and interest rate subsidies. During the late 1960s and early 1970s,
Congress passed a number of laws geared specifically to protect home purchasers.
Among these were the Truth in Lending Act, Pub. L. No. 90-321, tit. I, 82 Stat. 146
(1968) (codified as amended at 15 U.S.C. §§ 1601-1613 (1988)), the Fair Credit
Reporting Act, Pub. L. No. 91-508, tit. VI, 84 Stat. 1114, 1127 (1970) (codified as
amended at 15 U.S.C. §§ 1681-1681t (1988)), and the Real Estate Settlement Procedures
Act of 1974, Pub. L. No. 93-533, 88 Stat. 1724 (codified as amended at 12 U.S.C.
§§ 2601-2617 (1988))). The Emergency Home Financing Act of 1970 was designed to
provide secondary market support for conventional mortgages. Pub. L. No. 91-351, 84
Stat. 450 (codified as amended in scattered titles and sections of U.S.C.). Other laws,
such as the Fair Housing Act (Civil Rights Act of 1968, Pub. L. No. 90-284, tit. VIII, 82
Stat. 81 (codified as amended at 42 U.S.C. §§ 3601-3619 (1988))) and the Equal Credit
Opportunity Act, as Pub. L. No. 93-495, tit. V, 88 Stat. 1500, 1521 (1974) (codified as
amended at 15 U.S.C. §§ 1691-1691f (1988)), although they had broader purposes,
contain provisions prohibiting discrimination in mortgage transactions. See generally
MARSHALL W. DENNIS, RESIDENTIAL MORTGAGE LENDING 11-19 (1985).

2. U.S. CONST. amend. V; U.S. CONST. amend. XIV, § 1; see Frank I. Michelman,
Property as a Constitutional Right, 38 WASH. & LEE L. REV. 1097, 1098-99 (1981).

3. For discussions of the history of racial discrimination and segregation in hous-
ing, see JAMES A. KUSHNER, FAIR HOUSING § 5.01 (1983); ROBERT G. SCHWEMM,
HOUSING DISCRIMINATION §§ 2.2-2.8 (1990); Karl Taeuber, The Contemporary Context
of Housing Discrimination, 6 YALE L. & POLY REV. 339 (1988).

4. See, e.g., Exec. Order No. 12,259, 3 C.F.R. 307 (1981) (ordering all programs
and activities of executive agencies relating to housing and urban development to be
administered affirmatively to further fair housing); Exec. Order No. 11,063, 3 C.F.R.
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Congress,5 the courts,6 and regulatory agencies.7 This federal
action was intended to eliminate racial and other barriers to
home financing and to ensure that minorities and other
historically excluded groups received equal access to mortgage
credit. Enforcement and oversight authority was granted to
many federal agencies as well as to private citizens.8

One would expect that with the many laws prohibiting
discrimination in housing finance and the nation's historical
commitment to home ownership, minority communities today
would enjoy the same access to mortgage credit as does the

652 (1959-1963), reprinted as amended in 42 U.S.C. § 1982 (1988) (directing all
executive branch agencies and departments to take action to prevent discrimination
based on race, color, creed, or national origin in the sale, lease, or rental of property
and in lending practices).

5. See, e.g., Home Mortgage Disclosure Act of 1975, 12 U.S.C. §§ 2801-2810(1988)
(enabling citizens and public officials to determine whether depositary institutions
are serving the housing needs of communities and neighborhoods, and discouraging
unsound lending practices); Community Reinvestment Act of 1977, 12 U.S.C.
§§ 2901-2905 (1988) (requiring regulated financial institutions to meet the deposit
and credit needs of the local communities in which they are chartered); Equal Credit
Opportunity Act of 1974, 15 U.S.C. § 1691 (1988) (forbidding creditors from dis-
criminating against applicants for credit on the basis of race, color, religion, national
origin, sex, marital status, or age); Fair Housing Act, 42 U.S.C. §§ 3601-3631 (1988)
(making it unlawful for renters or sellers of dwellings to discriminate against applicants
on the basis of race, color, religion, sex, familial status, handicap, or national origin).

6. See, e.g., Clark v. Universal Builders, Inc., 501 F.2d 324 (7th Cir.) (finding
allegations of discrimination sufficient to state a claim), cert. denied, 419 U.S. 1070
(1974); Love v. De Carlo Homes, Inc., 482 F.2d 613 (5th Cir.) (addressing a class action
suit filed by home purchasers against a residential developer and bank alleging racial
discrimination), cert. denied, 414 U.S. 1115 (1973); Harper v. Union Say. Ass'n, 429
F. Supp. 1254 (N.D. Ohio 1977) (reviewing a mortgage foreclosure for evidence of racial
discrimination); Harrison v. Otto G. Heinzeroth Mortgage Co., 414 F. Supp. 66 (N.D.
Ohio 1976) (holding that the refusal to grant a mortgage to white borrowers who were
purchasing in a predominantly black neighborhood violated the Fair Housing Act);
Laufman Co. v. Oakley Bldg. & Loan, 408 F. Supp. 489 (S.D. Ohio 1976) (finding that
redlining violated the Civil Rights Acts of 1964 and 1968); Lindsey v. Modern Am.
Mortgage Corp., 383 F. Supp. 293 (N.D. Tex. 1974) (finding that allegations of mortgage
lending discrimination stated a claim under the Fair Housing Act).

7. Despite the enactment of fair lending laws and Congress's clear expression
of federal policy that discriminatory lending practices should be eliminated, the federal
regulatory agencies authorized to enforce fair lending laws did little or nothing
throughout most of the 1970s to implement this national priority. The Senate Banking
Committee in 1977 harshly criticized the financial supervisory agencies for not promul-
gating antiredlining regulations. S. REP. No. 175, 95th Cong., 1st Sess. 33 (1977).
Only after being sued by a coalition of civil rights groups did the Comptroller of the
Currency, the Federal Reserve Board, the FDIC, and the Federal Home Loan Bank
Board promulgate regulations to enforce and monitor compliance with those laws.
For a listing of these regulations, see id. at 33; see also infra Part II.C. The Department
of Housing and Urban Development (HUD) did not implement regulations relating
to fair lending until after the Fair Housing Amendments Act of 1988 was passed.

8. See discussion infra Part II.



530 University of Michigan Journal of Law Reform [VOL. 26:3

white community. Yet mortgage lending studies indicate
otherwise. Almost all modern studies of lending patterns show
a lack of conventional lending in inner-city minority neighbor-
hoods, particularly in racially changing areas.9 These recent
access-to-credit studies conclude that race still plays the most
significant role in determining who receives conventional
mortgage financing. Even the federal government has
observed continuing noncompliance with the nation's equal
credit laws.'0 Congress continues to study the problem,
conducting regular hearings11 and occasionally tinkering with

9. See the numerous studies cited in Stephen M. Dane, Federal Enforcement of
the Fair Lending, Equal Credit Opportunity, and Community Reinvestment Laws:
1989-90, in CITIZENS' COMM'N ON CIVIL RIGHTS, LOST OPPORTUNITIES: THE CIVIL

RIGHTS RECORD OF THE BUSH ADMINISTRATION MID-TERM 119, 120 n.3 (1991) [herein-
after Dane, Federal Enforcement: 1989-1990], and in Stephen M. Dane, Federal
Enforcement of the Fair Lending, Equal Credit Opportunity, and Community
Reinvestment Laws in the 1980s, in REPORT OF THE CITIZENS' COMM'N ON CIVIL RIGHTS,

ONE NATION, INDIVISIBLE: THE CIVIL RIGHTS CHALLENGE FOR THE 1990s 250 (1989)

[hereinafter Dane, Federal Enforcement: 1980s]; see also ASS'N OF COMMUNITY ORGS.
FOR REFORM, TAKE THE MONEY AND RUN: THE SIPHONING OF DEPOSITS FROM MINORITY

NEIGHBORHOODS IN 14 CITIES (1992); LAS VEGAS ALLIANCE FOR FAIR BANKING, CASHING

OUT: A REPORT ON HOME MORTGAGE LENDING TO MINORITIES AND LOW- AND

MODERATE-INCOME NEIGHBORHOODS IN LAS VEGAS (1992) (presenting a study of all

major lending institutions in Las Vegas and concluding that home mortgage loan
applications from minorities consistently were denied more often than those of whites
of similar income); WESTERN CTR. ON LAW AND POVERTY, TAKING IT TO THE BANK:

POVERTY, RACE AND CREDIT IN Los ANGELES (1991) (finding de facto racially disparate

lending throughout the city of Los Angeles by residential lenders); William Peterman
& Qi Sanshi, Lending Discrimination in Metropolitan Chicago: Continuing Connection
Between Race, Racial Change and Mortgage Credit, in A REPORT FROM THE CHICAGO

AREA FAIR HOUSING ALLIANCE, CREDIT BY COLOR: MORTGAGE MARKET DISCRIMINATION
IN CHICAGOLAND (1991); Mary McGarity, Early HMDA Results Show Little Change,
REAL EST. FIN. TODAY, Sept. 28, 1992, at 1.

10. See the government reports and studies cited in Dane, Federal Enforcement:
1989-1990, supra note 9, at 120 n.3; Dane, Federal Enforcement: 1980s, supra note
9, at 251. In October 1991, the Federal Reserve Board released a study of 1990 Home
Mortgage Disclosure Act (HMDA) data showing large racial disparities in loan approval
and rejection rates for both conventional and government-backed loans. Glenn B.
Canner et al., Home Mortgage Disclosure Act: Expanded Data on Residential Lending,
77 FED. RESERVE BULL. 859 (1991). A follow-up study conducted using 1991 HMDA
data showed the same results. Glenn B. Canner & Dolores S. Smith, Expanded HMDA
Data on Residential Lending: One Year Later, 78 FED. RESERVE BULL. 801 (1992); see
also ALICIA H. MUNNELL ET AL., MORTGAGE LENDING IN BOSTON: INTERPRETING HMDA

DATA (Federal Reserve Bank ofBoston Working Paper No. 92-7, October 1992) (finding

that even after controlling for economic and property factors such as credit history
and income ratios, there were statistically significant differences in treatment based
on race in the metropolitan Boston area).

11. -See, e.g., Current Status of the Community Reinvestment Act: Hearings Before
the Subcomm. on Housing and Urban Affairs of the Senate Comm. on Banking, Housing,
and Urban Affairs, 102d Cong., 2d Sess. (1992); Home Mortgage Disclosure Act: Joint
Hearings of the Subcomm. on Consumer Affairs and Coinage and the Subcomm. on
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existing legislation. 2 Federal law enforcers recently have
begun announcing new initiatives, the efficacy of which remains
to be seen. 13

Housing and Community Development of the House Comm. on Banking, Finance, and
Urban Affairs, 102d Cong., 2d Sess. (1992); Secondary Mortgage Markets and Redlining:
Hearings Before the Subcomm. on Consumer and Regulatory Affairs of the Senate Comm.
on Banking, Housing, and Urban Affairs, 102d Cong., 1st Sess. (1991); Mortgage
Discrimination: Hearings Before the Subcomm. on Consumer and Regulatory Affairs
of the Senate Comm. on Banking, Housing, and Urban Affairs, 101st Cong., 2d Sess.
(1990); Field Hearings Before the Subcomm. on General Oversight and Investigations
of the House Comm. on Banking, Finance, and Urban Affairs, 101st Cong., 1st Sess.
(1989); Discrimination in Home Mortgage Lending: Hearings Before the Subcomm.
on Consumer and Regulatory Affairs of the Senate Comm. on Banking, Housing, and
Urban Affairs, 101st Cong., 1st Sess. (1989); Government Check Cashing, "Lifeline"
Checking, and the Community Reinvestment Act: Hearings Before the Subcomm. on
Consumer and Regulatory Affairs of the Senate Comm. on Banking, Housing, and Urban
Affairs, 101st Cong., lst Sess. (1989); Community Reinvestment Act: Hearings Before
the Senate Comm. on Banking, Housing,. and Urban Affairs, 100th Cong., 2d Sess.
(1988).

12. When the Fair Housing Amendments Act of 1988 was passed, the financing
discrimination section of the Fair Housing Act was rewritten completely. Pub. L. No.
100-43, § 805, 102 Stat. 1619, 1622 (codified as amended at 42 U.S.C. § 3605 (1988)).
As part of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989
(FIRREA), Pub. L. No. 101-73, 103 Stat. 183 (codified as amended at scattered U.S.C.
sections), Congress amended the HMDA and the Community Reinvestment Act which
are discussed infra Parts II.B.3 and II.B.4, respectively. In 1991, Congress again
amended the HMDA and also amended the Equal Credit Opportunity Act (ECOA).
Federal Deposit Insurance Corporation Improvement Act of 1991, Pub. L. No. 102-242,
§§ 223, 224, 105 Stat. 2236, 2306 (codified as amended at scattered sections of 5, 12
§ 15 U.S.C.).

13. See Gary L. Betow, Equal Credit Opportunity Developments, 45 Bus. LAW.
1821, 1826 (1990); John Culhane, Jr., The Eye of the Beholder: Developments Under
the Equal Credit Opportunity Act and Regulation B, 46 Bus. LAW. 1069, 1071 (1991);
Dane, Federal Enforcement: 1989-90, supra note 9, at 120-23; Steven J. Eisen & Keith
C. Dennen, The Community Reinvestment Act: The Regulators Give It a New Emphasis,
107 BANKING L.J. 334, 337-41 (1990); Craig Ulrich, Home Mortgage Disclosure Act
Developments, 46 Bus. LAW. 1077, 1078-82 (1991); Craig Ulrich, Fair Lending Law
Developments, 45 Bus. LAW. 1807, 1815 (1990); Nancy R. Wilsker, The Community
Reinvestment Act of 1977. The Saga Continues..., 46 Bus. LAW. 1083, 1084 (1991).

More recently, the Office of the Comptroller of the Currency announced to House
subcommittees on May 14, 1992, that it would begin to use HMDA data to target
specific banks for mortgage lending reviews. HUD to Fund $1 Million Lending Testing
Program, 8 Fair Housing-Fair Lending Rep. (P-H) No. 1, at 1.2 (July 1, 1992). HUD
announced on May 18, 1992 that it had committed $1 million to a new lending testing
program. Id. The Consumer Advisory Council of the Federal Reserve Board adopted
a resolution on June 11, 1992 condemning the "explicit and admitted policies of dis-
crimination in appraisal and the application of underwriting criteria." Fed Panel Urges
Action on Mortgage-lending Disparities, 8 Fair Housing-Fair Lending Rep. (P-H) No.
2, at I 2.16 (Aug. 1, 1992). The Federal Reserve Board on August 4, 1992 announced
that it intended to modify regulations promulgated under the HMDA to expand the
number of institutions that must report mortgage lending data. Fed Proposes
Amendment to Regulation C., 8 Fair Housing-Fair Lending Rep. (P-H) No. 3, at 3.13
(Sept. 1, 1992).



University of Michigan Journal of Law Reform [VOL. 26:3

The lack of federal enforcement efforts in the area of mortgage
lending discrimination which contrasts with its rigorous efforts
in the sales and rental area, and may be one reason that race
remains a significant determinant in residential financing
decisions. 4 Another reason may be that the mortgage lending
underwriting and approval process remains a mystery to most
laypersons and even to fair-housing advocates, thus making
discriminatory lending decisions more difficult to identify and
to prove than other discriminatory housing practices.

The object of this Article is to demonstrate that the statutory
and regulatory framework established by the federal gov-
ernment in its efforts to fight mortgage-lending discrimination
is an extremely complicated labyrinth of dead ends, false
passages, and elusive goals. Instead of addressing the
mortgage-lending discrimination problem directly and com-
prehensively, Congress has taken a piecemeal and incomplete
approach that generally has failed to bring the mortgage-lending
industry into equal access compliance.' 5

After pointing out the problems and deficiencies in the current
statutory and regulatory scheme, this Article suggests a bold,
comprehensive solution to the problem that, if implemented
effectively, should ensure that conventional mortgage markets
serve the minority community equally as well as the white
community.

14. See HOUSING SUBCOMM. OF THE SENATE COMM. ON BANKING, HOUSING, AND

URBAN AFFAIRS, REPORT ON THE STATUS OF THE COMMUNITY REINVESTMENT ACT 3,
5 (1992) [hereinafter COMMUNITY REINVESTMENT ACT REPORT]; CITIZENS' COMM'N ON

CIVIL RIGHTS, A DECENT HOME: A REPORT ON THE CONTINUING FAILURE OF THE

FEDERAL GOVERNMENT TO PROVIDE EQUAL HOUSING OPPORTUNITY 72-78 (1983); U.S.
COMM'N ON CIVIL RIGHTS, THE FEDERAL FAIR HOUSING ENFORCEMENT EFFORT 76-77

(1979); WASHINGTON COUNCIL OF LAWYERS, REAGAN CIVIL RIGHTS: THE FIRST TWENTY

MONTHS 17-23 (1982); Calvin Bradford, Never Call Retreat: The Fight Against Lending
Discrimination, in A REPORT FROM THE CHICAGO AREA FAIR HOUSING ALLIANCE, CREDIT

BY COLOR: MORTGAGE DISCRIMINATION IN CHICAGOLAND 5, 12-16 (1991); Dane, Federal
Enforcement: 1989-90, supra note 9, at 120-23; Dane, Federal Enforcement: 1980s,
supra note 9, at 258-62; Anne M. Regan, Note, The Community Reinvestment Act
Regulations: Another Attempt to ControlRedlining, 28 CATH. U. L. REV. 635, 636-37,
647-51, 661 (1979).

15. See Dane, Federal Enforcement: 1980s, supra note 9, at 248, 252-55, 263
(arguing that the statutory framework relating to lending discrimination is confusing,
complicated, and ineffective); Regan, supra note 14, at 651, 656-61 (arguing that the
legislative scheme established by Congress has not provided a satisfactory solution
to the redlining problem); Michael B. Tolcott, Note, Legislating Against Mortgage
Redlining: The Need for a Firmer Commitment, 12 RUTGERS L.J. 151, 180 (1980)
(arguing that federal legislation has not yet addressed the problem of redlining).

532
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include race, sex, length of employment, credit ratings, income-
to-debt ratios, and perhaps other important underwriting
factors. Assuming that the confidentiality of specific, mortgage-
loan applicants can be protected, the comparison of this data
will permit researchers and other sophisticated observers to
identify lenders who are treating similarly situated applicants
differently based upon protected characteristics or geographic
location.161

Some of the regulations promulgated by the federal financial
regulatory agencies require lenders to adopt and publish a CRA
statement containing certain information relevant to the
lenders' efforts to meet the credit needs of low- and moderate-
income communities. 162  Generally, these CRA statements
include a listing of the types of credit products made available
by the lender and a description of what efforts the lender is
making to meet the credit needs of the community.

The preparation and issuance of such CRA statements, or a
more detailed variant of them, should be a part of the compre-
hensive legislative package, rather than a regulatory require-
ment subject to revision or rescission by a regulatory agency.
The CRA statement should require more detail than current
regulations. It should include such information as the locations
of the lender's branch offices, or mortgage origination offices,
employment statistics broken down by protected categories, the
marketing and advertising efforts made by the lender to solicit
loans from minorities and minority neighborhoods, and other
information that would be of assistance to fair-housing
advocates, the public, and federal regulators in investigating
of the lender's overall performance with minority applicants and
applications from minority neighborhoods. 163

D. Enforcement

When Congress has passed a comprehensive statute to address
a particular discrimination problem, it historically has placed

161. One commentator has suggested that lenders should be required on request
"to justify a particular mortgage loan denial vis-A-vis loans granted by the [lender]
in nearby communities." Regan, supra note 14, at 651, 658.

162. See supra note 121.
163. See, e.g., Tolcott, supra note 15, at 157-58 & n.38 (suggesting the mandatory

disclosure of deposit-source data by location).
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enforcement authority within a single federal agency, sometimes
a newly created one. For example, the Equal Employment
Opportunity Commission is responsible for enforcing most of
the nation's laws prohibiting employment discrimination. 164

The Department of Justice has been granted authority to
challenge discriminatory educational systems.'65 In the Fair
Housing Act, Congress gave comprehensive enforcement powers
to HUD.' 66

Tackling the problem of residential-mortgage-lending discrimi-
nation requires such a high degree of experience, knowledge,
and sophistication that it is sensible to have only one federal
agency responsible for enforcing the law in this area. This will
ensure consistency in the development of substantive regula-
tions, investigatory procedures, enforcement mechanisms, and
penalties. It will be more efficient and cost-effective to channel
training and administrative costs to one agency, rather than
splitting those costs among two or more agencies. 6

That different types of financial institutions historically have
been regulated separately is not an argument against single
agency enforcement. Lenders have been regulated separately
because they historically have served different functions.'68

Deregulation has blurred these separate functions in recent
years. In any event, there is no significant difference between
lenders with respect to equal lending responsibilities. Such
responsibilities should be the same for all lenders. If the Equal

164. These laws include Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e
(1988) (prohibiting employment discrimination based on race, sex, religion, or national
origin), the Age Discrimination in Employment Act, 29 U.S.C. § 921 (1988) (prohibiting
employment discrimination based on age), the Equal Pay Act, 29 U.S.C. § 2000d (1988)
(prohibiting wage discrimination based on sex), and the Americans with Disabilities
Act of 1990, 42 U.S.C. § 12,101 (prohibiting discrimination against persons with
physical or mental disabilities). Congress has charged the Department of Justice with
exclusive authority for enforcement of the Immigration Reform and Control Act, 8
U.S.C. § 1324b (1988), which prohibits many forms of employment discrimination on
the basis of citizenship status.

165. Civil Rights Act of 1964, 42 U.S.C. §§ 2000c-6, 2000h-2 (1988). The Office of
Civil Rights of the Department of Education has assumed some of the enforcement
responsibility in this area by virtue of Title VI of the Civil Rights Act.

166. 42 U.S.C. § 3610 (1988).
167. The current structure of the banking regulatory system may be one of the

reasons why mortgage lending discrimination remains a problem. See Tolcott, supra
note 15, at 178-79. For decades, commentators have lamented the complexity and
lack of logic of the federal regulatory system, "unquestionably the most confusing aspect
of our banking structure." Howard H. Hackley, Our Baffling Banking System, 52 VA.
L. REV. 565, 592 (1966).

168. See generally DENNIS, supra note 1, at 3-19; Hackley, supra note 167, at
569-80, 592-96.

564
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Employment Opportunity Commission can enforce the country's
equal employment laws across industry lines, then a single
federal agency should be able to enforce a comprehensive equal-
lending law. In this particular area, there is no rationale for
multiple federal enforcement. 6 9

The more difficult question concerns which regulatory agency
should assume such responsibility. The agency must have both
a sophisticated knowledge of the financial industry and experi-
ence in, and a commitment to, the protection of civil rights. The
federal financial regulatory agencies have the former
qualification, but lack the latter. HUD arguably has the latter,
but does not enjoy the former. A third possibility is the
establishment of a separate agency. Perhaps the most logical
solution would be to place enforcement authority within the
jurisdiction of HUD, but to ensure that a separate Office of
Mortgage Lending Discrimination is established and staffed
with both experienced civil rights investigators and former
financial institution regulators. Because the proposed legisla-
tion's primary focus is the protection of civil rights, it makes
sense to choose an agency that has civil rights experience to
shoulder the regulatory responsibility. Moreover, the federal
financial regulatory agencies have other primary
responsibilities, such as insuring the safety and soundness of
the financial institutions that they regulate. Further, those
agencies have not been noted for their vigorous enforcement
of the civil rights laws, despite their legal obligation to do so.'70

To the extent that conflict may arise between the safety and
soundness of an institution and its obligations under the nondis-
crimination legislation, the conflict should be resolved through
consultation between two separate federal agencies rather than
internally within a single agency. The establishment of a new,
separate agency whose sole responsibility would be the
enforcement of this act seems unnecessary and inefficient. Not
only would the creation of a new agency involve an expensive,
logistical burden, it also might lose the institutional expertise
in either civil rights or financial matters that HUD and the
federal supervisory agencies currently possess.

Another question raised by the proposed act concerns the
types of enforcement mechanisms to be used. Financial

169. Cf. Hackley, supra note 167, at 827-30 (proposing the consolidation of all
federal banking regulatory authority into a single agency).

170. See supra note 118.
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institutions in violation of the HMDA, the CRA, their
implementing regulations, or Executive Orders 11,063 and
12,259 are subject to nonadjudicatory sanctions by the enforcing
agency. 171 Lenders charged with violating the ECOA, the Civil
Rights Acts of 1866 and 1870, and perhaps Title VI can be sued
in federal court by private citizens. 72 Lenders who allegedly
have violated the financing provisions of the Fair Housing Act
can be prosecuted by HUD in adjudicative administrative
proceedingss, or can be sued by the Department of Justice or
private citizens in federal court. 173

Adopting the optional adjudicatory system established by the
Fair Housing Act, with some modifications, will be the most
effective means of enforcement. Although it may be too early
to determine whether HUD's relatively new administrative
enforcement authority will be implemented effectively, 174 it
certainly has more promise than the supervisory hand-slapping
that has characterized the federal financial agencies' enforce-
ment efforts to date.7 5 There are many advantages to using
specialized administrative adjudication over other methods of
enforcement,7 6 and whether administrative or judicial it should
be retained as a part of the enforcement scheme. Remedies
available to the government should include cease and desist
orders, fines and sanctions, affirmative injunctive relief, and
monetary damages for those adversely affected by
discriminatory lending behavior.

An absolutely critical component of the enforcement scheme
must be the retention of a private right of action.17  With
respect to challenges to allegedly discriminatory treatment, the
Fair Housing Act's broad standing provisions allowing any

171. See supra note 68.
172. See supra notes 96, 127, 135.
173. See discussion supra note 62-68 and accompanying text.
174. See discussion supra Part II.B.1.
175. See sources cited supra note 118.
176. See Harold H. Bruff, Specialized Courts in Administrative Law, 43 ADMIN.

L. REV. 329, 330-31 (1991) (stating advantages which include reduced caseloads in
federal courts, specializedjudges who become experts in the field, increased efficiency,
and the promotion of a uniform national approach).

177. Although it has been suggested that the primary burden of combating a public
issue as significant and complex as mortgage-lending discrimination should be placed
on the federal government, see Barbara A. Kleinman & Katherine S. Berger, Note,
The Home Mortgage Disclosure Act of 1975: Will It Protect Urban Consumers from
Redlining?, 12 NEw ENG. L. REv. 957, 984-86 (1977), the government's poor track
record in this area suggests that a strong private right of action should be retained.
See supra notes 61, 68, 71.
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person "aggrieved" by such a decision to sue in federal court
should remain intact. This will ensure that not only residential-
mortgage-loan applicants, but also sellers of property, realtors,
and neighborhood residents who may be affected adversely by
discriminatory lending behavior can challenge a particular
mortgage loan decision.

Moreover, the legislation's advertising and marketing, data
collection and recordkeeping, and community reinvestment
provisions should be enforced by community interest groups,
fair-housing advocates, and the public generally. As discussed
above, these provisions are just as critical to the effective
elimination of discriminatory lending behavior as the
nondiscrimination prohibitions themselves.'78 Conceptually, the
marketing and data reporting requirements are obligations that
the lender owes to the public, and therefore members of the
public should have a right of action to enforce those provisions.

Short shrift can be made of the argument that allowing
community and fair-housing activists to sue lenders whenever
they are dissatisfied with the lender's behavior will lead to a
costly and burdensome litigation explosion. First, as a matter
of principle, the nation should not compromise the enforcement
of its civil rights laws simply because it may be costly to do so.
Further, discriminatory behavior, particularly lending
discrimination, exacts social costs that are just as great, if not
greater, than those incurred through increased litigation.'79

Second, the "litigation explosion" argument has been advanced
before, most notably by employers when Congress provided a
direct private right of action to employees who had been
discriminated against. Those fears proved to be either
unfounded or exaggerated, 180 and no one is now seriously propos-
ing the elimination of those employment discrimination laws.' 8

178. See supra text accompanying notes 110-111 and note 120.
179. See H. R. REP. No. 561, 94th Cong., 1st Sess. 11-15, 1975 U.S.C.C.A.N. 2303,

2312-16 (finding that disinvestment leads to neighborhood decline); S. REP. No. 94-187,
94th Cong., 1st Sess. 2-12 (1975) (same); cf. EEOC v. Wyoming, 460 U.S. 226, 231-32
& n.3 (1983) (discussing the social costs of age discrimination in employment); Rose
v. Mitchell, 443 U.S. 545, 555-56 (1979) (holding that discrimination in the selection
of grand jury members harms society as a whole).

180. See Marc Galanter, The Day After the Litigation Explosion, 46 MD. L. REV.
3 (1986).

181. But see RICHARD EPSTEIN, FORBIDDEN GROUNDS: THE CASE AGAINST
EMPLOYMENT DISCRIMINATION LAWS (1992) (proposing the repeal of antidiscrimination
laws).
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Third, there is little potential danger of a litigation explosion
because such litigation is too costly and complicated for private
citizens to initiate on their own. Community groups and fair-
housing advocates typically are too few in number or too short
on funds to be able to litigate a large number of these cases.

Fourth, even if there is a substantial increase in private
litigation seeking to compel lenders to comply with the require-
ments of the act, lenders still are protected from abusive
litigation proceedings by various federal statutes and litigation
rules. 1 2 If the cases brought by activists are successful, it
means only that the lenders are not complying with the dictates
of the law.

Finally, providing a private right of action to enforce the
marketing, recordkeeping, and community reinvestment
provisions of the act is merely a substitute for the dedication
of resources to the same end by the federal agency in charge
of enforcing the act. There is little in this proposal that is
different or significantly more onerous than the law currently
requires. This litigation explosion argument can therefore be
seen as the embodiment of a hidden fear that the public will
be better enforcers of the law than the federal regulators. Such
a consequence, however, argues in favor of a private right of
action, because the overall societal benefits should exceed the
overall societal costs.

E. Regulations

A broader, more comprehensive, unified statute addressing
mortgage-lending discrimination necessarily will require the
implementation of new regulations. Fortunately, much of the
necessary groundwork already has been completed and many
regulations that currently exist, albeit in scattered places, can
be consolidated into one comprehensive act.183 Some additional
regulations will be necessary to flesh out any areas currently
not covered. The benefits to be achieved by such consolidation
are the same as those for which the act itself would be
passed-to simplify and amalgamate the procedural and

182. See FED. R. CIV. P. 11, 16(f), 37 (imposing penalties on attorneys and parties
engaging in abusive practices). The judicial systems of many states have similar
provisions.

183. See regulations discussed supra Part I.C.

568
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substantive regulations relating to mortgage-lending
discrimination and equal access to credit.1 8 4

CONCLUSION

It is possible, though difficult and time consuming, to map
out a path through the labyrinth that Congress has constructed
over the years to eliminate discriminatory lending behavior.
A better approach is to completely overhaul the current,
haphazardly constructed system. Most of the basic groundwork
already has been laid. All that is necessary is an appropriate
dismantling of the current system to the extent that it relates
to residential-mortgage-lending discrimination and a reconstruc-
tion of what currently exists, with some additions, into a
comprehensive act.

Neither Congress nor the executive branch should be reluctant
to pursue such a course, especially when it involves the
fundamental national policies of civil rights and home owner-
ship. The executive and legislative branches arguably have
managed to solve the crisis in the thrift industry with a major
overhaul of the statutory and regulatory system governing its
behavior. Fair-housing advocates and the nation at large should
demand no less regarding the problem of discrimination in
housing finance.

184. A more comprehensive discussion of how current regulations can be improved
and what new regulations are needed is beyond the scope of this Article.
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APPENDIX

SUiwARY OF FEDERAL REGULATIONS RELATING To DISCRImINATION IN THE
FINANCING OF HOUSING

Federal Comptroller of the Currency Federal Reserve Board
Agency

Regulations 12 C.F.R. Part 25: 12 C.F.R. Part 27: 12 C.F.RI Part 12 C.F.R. Part
Community Rein- Fair Housing 202: Equal Credit 203: Home Mort-
vestment Home Loan Data Opportunity (Reg- gage Disclosure

System ulation B)

Institutions National Banks National Banks Creditors Depository Insti-
Regulated tutions

Statutory CRA ECOA, FHA, ECOA HMDA
Authority FDIA

Purpose To Encourage Not Stated Administrative To Provide Public
National Banks to Enforcement of with Loan Data to
Help Meet the ECOA Determine
Credit Needs of Whether Deposi-
Their Local Coin- tary Institutions
munities, Includ- are Serving the
ing Low- and Communities in
Moderate-Income Which They Are
Neighborhoods Located § 203.1
§ 25.2

General -CRA Statement -Monthly Applica- -Prohibits Dis- -Institutions Must
Requirements § 25.4 tion Activity crimination on Complile Data on

-Public Comment § 27.3 "Prohibited Basis" Home Purchase
Files § 25.5 -Individual Appli- § 202.4 and Home
-How Comptroller cation Data § 27.3 -Prohibits Improvement
Assesses Perform- -Inquiry/Applica- Prescreening Loans They
ance § 25.7 tion Log § 27.4 § 202.5 Originated or

-Notification of Purchased, by
Adverse Action Census Tracts
Required Within § 203.4
30 Days of Appli- -Data Must be
cation § 202.9 Made Available to

Public by March
31 of Following
Year, and Must be
Available for 5
Years § 203.5

Documents/ -CRA Statement See General Applications and See General
Information § 25.4 Requirements Adverse Action Requirements
Required to -Public Comment Above Notices § 202.12 Above
be Maintained Files § 25.5

-Public Notice
§ 25.6

Miscellaneous -Adopts "Effects Also Enforced by
Tests" § 202.6 Comptroller,
-"Creditor" FDIC, FSLIC,
Includes Assign- FHLBB, National
ees and Transfer- Credit Union
ees § 202.2(1) Administration
-"Prohibited § 203.6
Basis," Includes
Race, Etc. of Per-
sons with Whom
Applicant Deals
§ 202.2(7)
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SUMMARY OF FEDERAL REGULATIONS RELATING To DISCRIMINATION IN THE
FINANCING OF HOUSING

Federal Office of Thrift Supervision
Agency

Regulations 12 C.F.R. Part 12 C.F.R. Part 12 C.F.R. 12 C.F.R. Part 12 C.F.R.
528: Nondis- 529: Nondis- § 571.24: 545: Opera- Part 563e:
crimination crimination in Statements tions Community
Requirements Federally of Policy Reinvest-

Assisted Pro- ment
grams

Institutions Savings Recipients of Savings Savings Insured
Regulated Associations Federal Finan- Associations Associations Institutions

cial Assistance
Statutory FHA, ECOA, Title VI FHLB Act HOLA CRA, NHA
Authority CRA
Purpose Not Stated To Enforce Not Stated Not Stated To encour-

Title VI to the age Insured
End that No Institutions
Person Shall, to Help
on Grounds of Meet the
Race, Color or Credit
National Ori- Needs of
gin, be Their Local
Excluded from Communi-
Participation in ties Includ-
Any Program ing Low-
or Activity and Moder-
Receiving Fed- ate-Income
eral Financial Neighbor-
Assistance hoods

§ 563e.2
General -Prohibits Dis- Prohibits Dis- Supplements Many; Gener- -CRA State-
Requirements crimination in crimination in Nondiscrimi- ally Describes ment

Lending and Programs nation Pro- What Savings § 563e.4
Other Services Receiving Fed- visions of 12 Associations -Public
§ 528.2 eral Financial C.F.R. Parts Can and Can- Comment
-Prohibits Rei- Assistance 528 and 529 not Do Files
ance on Dis- § 529.4 § 563e.5
criminatory -How OTS
Appraisals Assesses
§ 528.2a Performance
-Prohibits § 563e.7
Prescreening
§ 528.3
-Prohibits Dis-
crimination in
Employment
§ 528.7

Documents/ -Application Compliance None -General -CRA State-
Information Data Submis- Reports § 529.6 Accounting ment
Requ d to sion § 528.6 Records § 563e.4
be Maintained -Loan Applica- § 545.113 -Public

tion Registers -Monthly Comment
§ 528.6 Reports and Files

Statements of § 563e.5
Condition -Public
§ 545.114 Notice

§ 563.6
Miscellaneous Expressly Pro- -Investigation -Adopts -Explains

hibits Redlin- Procedure "Effects" Requirements
ing § 528.2 § 529.7 Test for Real Estate

-Administrative -Expressly and Home
Hearings Pro- Prohibits Loans, Includ-
cedure §529.9 Redlining ing Appraisals,

Loan-to-Value
Ratios, Term,
Interest
§ 545.32
§ 545.33
-Certain Dis-
closures
Required to
Loan Appli-
cants § 545.33
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SUMMARY OF FEDERAL REGULATIONS RELATING To DISCRIMINATION IN THE
FINANCING OF HOUSING

Federal Federal Deposit Small Business National Credit
Agency Insurance Corporation Administration Union Adminis-

tration

Regulations 12 C.F.R. Part 12 C.F.R. Part 13 C.F.R. Part 12 C.F.R.
338: Fair Housing 345: Community. 113: Nondiscrimi- § 701.31: Nondis-

Reinvestment nation in Finan- crimination
cial Assistance Requirements
Programs of SBA

Institutions Insured, Nonmember State Banks Recipients of Fed- Federal Credit
Regulated eral Financial Unions

Assistance

Statutory FDIA, FHA, CRA Title VI, ECOA ECOA, FHA
Authority ECOA

Purpose Not Stated To Encourage To Enforce Non- Not Stated
State, Nonmem- discrimination
ber Banks to Help Statutes
Meet the Credit
Needs of Their
Local Communi-
ties Including
Low- and Moder-
ate-Income Neigh-
borhoods § 345.2

General -Applications Data -CRA Statement Prohibits Discrim- -Prohibits Dis-
Requirements § 338.4 § 345.4 ination with crimination in

-Application Log -Public Comment Regard to Goods, Lending, incl.
§ 338.4 Files § 345.5 Services, or Reliance on Dis-

-FDIC Assesses Accommodations criminatory
Performance Offered or Pro- Appraisals
§ 345.7 vided by the -Prohibits Dis-

Aided Business or crimination in
Enterprise, Advertising, incl.
Including the "Indirect" Dis-
Granting of Credit crimination

Documents/ See General -CRA Statement -Compliance Appraisals
Information Requirements § 345.4 Reports § 113.5
Required to Above -Public Comment -Some Information
be Maintained Files § 345.5 Available to the

-Public Notice Public § 113.5
§ 345.6

Miscellaneous Investigation Pro- -Expressly Prohib-
cedure § 113.6 its "Rediining"

-Adopts "Effects'
Test
-Expanded Discus-
sion of What
Locational Factors
are Appropriate

Abbreviations:
ECOA - Equal Credit Opportunity Act, 15 U.S.C. § 1691
CRA - Community Reinvestment Act, 12 U.S.C. § 2901
FHA - Fair Housing Act, 42 U.S.C. 3601
FDIA - Federal Deposit Insurance Act, 12 U.S.C. § 1811
HMDA - Home Mortgage Disclosure Act - 12 U.S.C. § 2801
Title VI - Title VI of Civil Rights Act of 1964, 42 U.S.C. § 200d
FHLB ACT - Federal Home Loan Bank Act, 12 U.S.C. § 1421
HOLA - Home Owners Loan Act, 12 U.S.C. § 1461
NHA - National Housing Act, 12 U.S.C. § 1701
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