
University of Michigan Journal of Law Reform University of Michigan Journal of Law Reform 

Volume 42

2009 

Public Use, Public Choice, and the Urban Growth Machine: Public Use, Public Choice, and the Urban Growth Machine: 

Competing Political Economies of Takings Law Competing Political Economies of Takings Law 

Daniel A. Lyons 
Munger, Tolles & Olson, LLP 

Follow this and additional works at: https://repository.law.umich.edu/mjlr 

 Part of the Property Law and Real Estate Commons, State and Local Government Law Commons, and 

the Supreme Court of the United States Commons 

Recommended Citation Recommended Citation 
Daniel A. Lyons, Public Use, Public Choice, and the Urban Growth Machine: Competing Political 
Economies of Takings Law, 42 U. MICH. J. L. REFORM 265 (2009). 
Available at: https://repository.law.umich.edu/mjlr/vol42/iss2/2 

 
This Article is brought to you for free and open access by the University of Michigan Journal of Law Reform at 
University of Michigan Law School Scholarship Repository. It has been accepted for inclusion in University of 
Michigan Journal of Law Reform by an authorized editor of University of Michigan Law School Scholarship 
Repository. For more information, please contact mlaw.repository@umich.edu. 









Public Use, Public Choice

land will naturally flow to the user who values it most and can ex-
tract the most value from the parcel.

The public choice theorist's critique of eminent domain, there-
fore, is that it allows parcels to change owners without this market
check to assure the transaction is efficient. Provided markets are
functioning normally, the use of eminent domain to transfer a
parcel from A to B creates a deadweight loss to society by shifting
a parcel to a less efficient use. The fact that the owner prefers to
retain ownership rather than sell the parcel on the open market
implies that the owner derives greater utility from ownership and
use than competing potential owners would. This premium, the
amount by which the current owner values the parcel greater
than other potential buyers, is known as the consumer surplus.
Eminent domain sacrifices that consumer surplus in the name of
political expediency. This reallocation of property to an owner
who values the property less than the previous owner produces a
deadweight loss to society in the form of lost consumer surplus, as
the parcel is put to a less efficient use.77 In the process, resources
are spent on promoting or opposing rent-seeking legislation, re-
sources that could otherwise be diverted toward productive
ventures.8

With this normative baseline thus exposed, one recognizes two
primary limitations upon the public choice model when applied
to eminent domain law. First and foremost, public choice theory
struggles to oppose takings conducted against the backdrop of a
"market failure." But just what constitutes a market failure is not
certain among public choice theorists. There seems to be clear
consensus that government action is permissible to procure "pub-
lic goods" such as roads whose non-excludability and limited
profit potential creates a substantial risk of underproduction if
left to market forces alone.7 9 But it is unclear whether, for example,
holdouts, nuisances, and other market failures are strong enough
to override the normative baseline in favor of market forces and
justify government intervention (including, where necessary, tak-
ings).8° In other words, the range of categories condemned as

77. Cf Tullock, supra note 53, at 43-51.
78. See id.
79. See, e.g., William M. Landes & Richard A. Posner, An Economic Analysis of Copyright,

18J. LEGAL STUD. 325, 325-33 (1989).
80. Kochan, for example, admits that with regard to holdouts and similar market fail-

tires, "[s]ome exercises of the condemnation power, for example, may in fact be in the best
interest of overall utility in society even when they transfer property to pri%ate entities."
Kochan, supra note 34, at 87. Similarly, Daniel Kelly admits that the curing of nuisances
through blight condemnations "is unlikely to cause socially undesirable transactions." Daniel B.
Kelly, The "Public Use" Requirement in Eminent Domain Law: A Rationale Based on Secret Purchases
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inefficient "rent-seeking" under public choice theory varies de-
pending upon the range of circumstances in which one is willing
to recognize market failures and the need for intervention.

Second, public choice focuses primarily upon the current
owner's use of the parcel, without considering other potential
stakeholders victimized by a taking. If the owner is not also a resi-
dent, the model fails to account for the utility the separate tenant
also derives from the parcel: while the tenant's rent reflects much
of the utility the tenant derives from the parcel, the tenant also
likely has some retained consumer surplus in the parcel's
pre-condemnation use.8' Public choice also does not give much
consideration to the utility that nonresidents derive from the par-
cel's pre-condemnation use. If the tenant is the local grocer, for
example, neighborhood customers would also derive utility from
the parcel's current use. These non-owner stakeholders receive
little, if any, 'just compensation" for their lost consumer surplus
and therefore are not "bought off' under the "concentrated
benefits, dispersed costs" story spun above8 2 They may still lack
the political advantages of local developers, but the disincentives
to organize may not be as significant as interest group theory
makes them seem.

Despite these drawbacks, however, the public choice model
provides a useful lens through which to examine the merits of
particular categories of condemnation actions. The rent-seeking
story is strongest when one can identify an actor that clearly bene-
fits from a taking and therefore has an incentive to lobby for it,
and when the government fails to put forth a plausible theory of
market failure to justify the invocation of the political process to
transfer title. In these instances, the use of eminent domain to
supplant a functioning market raises significant concerns about

and Private Influence, 92 CORNELL L. REV. 1, 57 (2006). Kelly recommends the use of secret
agents to purchase parcels on behalf of the developer as a solution to the holdout problem.
See id. at 5-7, 18-24. While the secret agent solution works in some instances, this proposal
suffers structural problems that preclude its adoption to many putative condemnations.
Specifically, it may prove difficult to keep the identity of the actual buyer and its future in-
tentions a secret, particularly if the developer is a high-profile entity. Moreover, the time lag
necessary to negotiate individual transactions (staggered so as not to arouse suspicion) may
prove prohibitive as well.

81. Admittedly, some states provide for tenants to share in certain condemnation
awards. For example, in California commercial tenants may receive compensation if their
leases have "bonus value," meaning that they guarantee the tenant a fixed rent below fair
market value. See, e.g., City of S. San Francisco v. Mayer, 79 Cal. Rptr. 2d 704, 706 & n.1 (Ct.
App. 1998). Residential tenants rarely have bonus value because they are typically in month-
to-month leases, although municipal codes may provide for some quantum of tenant reloca-
tion expenses upon condemnation. See, e.g., LA, CAL., MUN. CODE § 151.09(G) (2005).

82. See supra text accompanying notes 64-67.
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the propriety of the action and the assumption that the transac-
tion in fact enhances social utility or otherwise fulfills a public
use.

III. THE SWORD OF DAMOCLES: EMINENT DOMAIN

AND THE URBAN GROWTH MACHINE

Cities . . . do not compete to please people; they compete to please
capital-and the two activities are fundamentally different.83

A. The Urban Growth Machine

John Logan and Harvey Molotch's 1987 work Urban Fortunes of-
fers a different perspective on local government. It describes local
politics not as shaped by a competition among various interest
groups for influence, but instead as dominated by the "Growth
Machine," a powerful network of local elites dedicated to eco-
nomic development. 4 The Growth Machine coalition, which
includes a broad array of city elites ranging from local landowners
and capitalists to labor leaders, newspaper editors, utilities, univer-
sities, museums, and politicians, work to build community support
behind controversial development measures and stifle opposition
from affected residents.

8
5

The Growth Machine thesis rose in opposition to two prominent
public choice-influenced theories of local government. In A Pure
Theory of Local Expenditures, Charles Tiebout envisions towns com-
peting against one another in a market for taxpaying residents.8 6

Each town offers a bundle of goods and services packaged to at-
tract a certain type of resident, and residents in turn choose the
bundle that most fits their preferences." Under Tiebout's model,
local government makes policy choices by adapting to the migra-
tion of residents away from towns with suboptimal bundles of
goods and toward those with more attractive offerings.8

83. See LOGAN & MOLOTCH, supra note 11, at 42.
84. Id. at 17-49. Urban Fortunes stems from an earlier Molotch article that outlined the

book's central thesis. See Harvey L. Molotch, The City as a Growth Machine: Toward a Political
Economy of Place, 82 AM.J. Soc. 309 (1976).

85. LOGAN & MOLOTCH, supra note 11, at 62-85.
86. Charles M. Tiebout, A Pure Theory of Local Expenditures, 64J. POL. ECON. 416, 417-

18 (1956).
87. Id.
88. Id.
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Paul Peterson's City Limits builds on Tiebout's competition
model but suggests that Tiebout misidentified the audience to
which local government plays. Peterson recognizes that in reality,
residents are much less mobile than Tiebout assumes. Further-
more, he concedes that a city's fiscal revenue is tied in large part to
land use, either directly through property taxes or indirectly
through income or labor taxes derived from firms engaged in pro-
ductive land use.S9 For these reasons, Peterson explains, local
politicians play to industry, not residents: "cities constantly seek to
upgrade their economic standing" by increasing their "attractive-
ness as a locale for economic activity. ' An advantageous economic
position gives a city a competitive edge over competing locales, be-
cause the city becomes a net exporter of goods and an importer of
labor and capital, tools that allow the local economy to flourish.9'

From this economic analysis, Peterson concludes that "it is only
a modest oversimplification to equate the interests of cities with
the interests of their export industries. Whatever helps them pros-
per redounds to the benefit of the community as a whole-perhaps
four and five times over."9 Local politicians naturally gravitate to-
ward the interests of local businessmen and entrepreneurs,
encouraging policies that make the city more attractive for growth
and investment-and because the benefits of growth trickle down
through the local economy, most city residents benefit from and
support these goals.93

Logan and Molotch agree that growth is the all-consuming goal
of local government, but they question the source of this trend and
criticize sharply Peterson's unbounded optimism in its effect. 94 The
Growth Machine is rooted in what the authors describe as a natural
tension between exchange value, the value derived by exchanging a
parcel on the open market, and use value, the value derived from
the use of the parcel. Economic development is thought to in-

89. Tiebout seemed to dance around the growth thesis. Although his essay focused on
a city reaching optimum size, he admits that "[t]he case of the city that is too large and tries
to get rid of residents is more difficult to imagine" and that "[n]o alderman in his right
political mind would ever admit that the city is too big." Id. at 420.

90. PAUL E. PETERSON, CITY LIMITS 22 (1981).
91. Id. at 22-23. Peterson's claim is reflected in the quotation often attributed to CEO

Charles Wilson, that "what's good for GM is good for America." For background on Mr.
Wilson's quotation, see Elizabeth T Lear, National Interests, Foreign Injuries, and Federal Forum
Non Conveniens, 41 U.C. DAVIS L. REv. 559, 601 n.191 (2007).

92. Id. at 23. Peterson distinguishes a city's export industry from goods and services
produced for merely local consumption. These, he says, do not have the same multiplier
effect: "Residents, in effect, are simply taking in one another's laundry. Unless productivity
increases, there is no capacity for expansion." Id.

93. See id.
94. LOGAN & MOLOTCH, supra note 11, at 33-34.
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crease the exchange values of land, by dedicating land to a more
intensive use. As a result, the Growth Machine, whose proponents
benefit from rising exchange values, pursues government policies
that will attract capital to the city, intensify land uses, and increase
exchange values.95 But rising exchange values often hurt existing
residents, whose use values are upset by increasing rents and high
turnover in land use.96 To prevent these residents from derailing its
development goals, the Growth Machine erects barriers to opposi-
tion: "When residents' claims on behalf of use values threaten to
undermine growth, government can turn back the challenge,
either by invoking police power or by distracting dissidents with
payoffs.

97

Logan and Molotch derive the distinction between use and
exchange values from Karl Marx's formulation, but the authors
consciously develop a theory that differs in key ways from a neo-
Marxist framework. They explain that "the roll out toward capital-
ist accumulation" that characterizes typical Marxism "seemed
brittle in its determinism" and left little room for "human agency
and the kinds of empirical variations that people produce as they
strive to make their lives and fortunes out of place."9' As a result,
the authors declined to shoehorn their sociology of place into a
Marxist paradigm of capitalist oppression of the proletariat. Rather
than highlight capitalists in general, the Growth Machine model
focuses on the actions of a distinct group of "place entrepreneurs"
and their allies who gain by intensifying land uses. And rather than
pity the working class, the model focuses on the effects of growth
upon "those who, of whatever class, ha[ve] land-related purposes
of their own"-including existing capitalists within a community
whose investments are uprooted by the desire to intensify land

99
use.

At first glance, one might understand Logan and Molotch as in-
voking little more than a different shade of public choice theory.
Their objection might be repackaged in public choice terms, to
describe the Growth Machine as a special interest group that pur-
sues rent-seeking legislation aimed at economic development

95. Id. at 32-34.
96. See id. at 34.
97. Id. at 35.
98. Id. at viii.
99. Id. The model's focus on the interests of specific interest-aligned groups of actors,

rather than "capitalists" and "workers" generally, helps it avoid some of the flaws that plague
Marxist analysis. For example, Logan and Molotch recognize that pro-growth policies may
benefit some capitalists but hurt others-for example, those who derive value from current
use or those in other communities who would have benefitted from additional investment
but for the local Growth Machine's intervention.
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through the political process rather than the market. Existing resi-
dents lack the political resources to combat the Growth Machine,
leading to inefficient transfers that serve the selfish desires of
growth proponents but are a net negative to the city as a whole.

But as one unpacks the Growth Machine hypothesis, it becomes
clear that Logan and Molotch are asserting a very different argu-
ment. As noted above, the power of public choice theory to
condemn rent-seeking lies in its faith in the market to distribute
goods efficiently within society. Logan and Molotch forcefully re-
ject this normative baseline, at least as applied to land. "Places
have a certain preciousness for their users that is not part of the
conventional concept of a commodity."'0 Place is indispensable: all
human activity must happen somewhere, meaning that a consumer
cannot substitute another product for it. One can, at most, settle
for less place or a less desirable place. 10 Furthermore, "[p]lace is
... not a discreet element, like a toy or even food"; the use of a
particular place creates and sustains access to other use values,
such as access to friends, family, and work.02 These use values are
unique to the user and are not readily transferable, meaning they
are not perfectly captured in a parcel's exchange value.

The bifurcation of exchange and use value is crucial to the
Growth Machine hypothesis. Although significant value is attached
to a parcel's use, the land market responds only to exchange val-
ues. This distinction is the reason conventional economists often
conclude that "the urban land market is a curious one. 1 3 Land is a
fixed commodity, with no room for entrepreneurs to make more
product.0 4 As a result, price, or exchange value, is not always de-
termined by a "balance between supply and demand .... [but
instead] by competitive bidding on a fixed resource by investors
who assume that the future price will be greater than the present
one." 5 "This is the essence of speculation," in which investment
levels are often set based upon expectations of how others will re-
act in the future rather than an evaluation of a parcel's current use
value.

0 6

In this critique of the land market, one begins to realize that
Logan and Molotch are also employing a very different conception
of "use value" than public choice theorists. For Tullock and other

100. Id. at 17 (emphasis omitted).
101. Seeid. at 18.

102. Id.

103. Id. at 23 (quoting DAVID E. DOWALL, THE SUBURBAN SQUEEZE 111 (1984)).
104. Id. at 23.
105. Id. at 26.
106. Id. at 26-27.

[VOL. 42:2
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public choice theorists, a parcel's use value is best understood as
the utility the current owner derives from his ownership and use of
the land. The Growth Machine model contemplates a use value
that is at once broader and narrower than this model. Logan and
Molotch find use values not necessarily in a parcel's owner, but in
its occupant-which may or may not be the same-and others who
derive utility from the parcel's current use. °7 The tenant's use value
turns on idiosyncratic locational benefits such as proximity to
friends, work, and school. In this sense, an individual parcel's use
value is inextricably linked to the continuity of its surrounding
neighborhood: location "establishes a special collective interest
among individuals" that gives residents a common stake in the
area's future and creates a use value within a neighborhood that is
greater than the sum of that neighborhood's parts.0 8

And while Logan and Molotch contemplate a variety of different
use values that stem from different users and uses of land, they
quickly focus upon one use value in particular as worthy of greater
protection: the residential use value.'09 Commercial interests derive
their own use values from land, but several reasons suggest that
they are less attached to place. Their primary interest is in the prof-
itability of operations; the strength of a capitalist's tie to a certain
place depends largely on how well that particular plot of land
serves the profitability goal. When conditions change, capital is
generally more mobile than residents and can exit the community
more easily."0 Moreover, the use value that commercial interests
derive is less fragile than those of residents: factories find it easier
than residents to adapt to changes such as noise, odor, or ethnic
succession."' Overall, the absence of personal attachment to place
allows entrepreneurs to react to locational changes more quickly
and more completely than residential users." 2 "The most vulner-
able participants in place markets are those with the fewest
alternatives."'13

As a result, one may view the Growth Machine critique as a
condemnation of the public choice-influenced competition that
Peterson lauded. Growth is more than a goal of some discreet

107. Indeed, the landlord, whose only use value is the rent he can extract from the ten-
ant, is the quintessential "place entrepreneur" whose support is crucial to the perpetuation
of the Growth Machine. See id. at 30-31.

108. Id. at 19.
109. See id. at 20, 22-23.
110. Id. at 22.
111. Id.
112. Id. at 22-23.
113. Id. at 23.
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special interest; it is a sociological phenomenon that unites the
most powerful stakeholders in a city who would otherwise be sepa-
rated by great gulfs on other policy issues. '1 4 "Although they may
differ on which particular strategy will best succeed, elites use their
growth consensus to eliminate any alternative vision of the purpose
of local government or the meaning of community."' 5

But local growth does not make jobs, Logan and Molotch argue;
rather, it merely redistributes them from one city to another.1 6 As a
result, the competition between cities that Peterson lauds, the "bat-
tle of the growth machines,""' 7 more closely approximates a race to
the bottom in which residential use values are sacrificed in a bid-
ding war for development projects. Residents can be priced out of
the neighborhoods in which they have invested their lives, or see
those neighborhoods razed for more intensive uses.' 8 Small busi-
nessmen can be bankrupted by more sophisticated competition." 9

And when the market changes, companies can simply move to the
next town, shifting the costs of growth to those immobile residents
who have already sacrificed so much in use value to meet the needs
of the city's Growth Machine.'

20

The ill effects of the Growth Machine reach beyond those whose
use values are actually disrupted. The existence of a pro-growth
agenda also takes a psychological toll on those whose use values are
perpetually threatened with disruption. Logan and Molotch con-
cede that growth can enhance use values, such as when a new
employer brings lucrative jobs closer to the neighborhood or when
a new supermarket allows residents access to goods at a lower
cost.12' But even when growth is good, "residents ordinarily have
little control over such changes and this contributes to the general

114. Id. at 32 ("[V]irtually all place entrepreneurs and their growth machine associates,

regardless of geographical or social location, easily agree on the issue of growth itself."); see

also id. at 50-51.

115. Id. at 51.

116. Id. at 89.
117. Id. at 35.

118. See id. at 17-23.

119. Seeid. at23.

120. Id.; cf Local 1330, United Steel Workers v. U.S. Steel Corp., 631 F.2d 1264, 1280-

82 (6th Cir. 1980) (declining to create a community property right to prevent defendant
from closing a steel mill that employed much of the community and declining to force the
company to rehabilitate those unemployed by the closing).

121. LOGAN & MOLOTCH, supra note 11, at 111 ("Sometimes, of course, these changes
can represent a use value gain .... "); id. at 85 ("The costs and benefits of growth depend on
local circumstance.").
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anxiety resulting from the fact that [the Growth Machine] may well
serve to undermine neighborhood."

22

B. Support for Protection of Use Values

Although Logan and Molotch derive their exchange/use value
dichotomy from Marx, the idea that property should be valued
by its use also displays shades of the Lockean theory of property. As
discussed earlier,124 under a Lockean theory of property it is labor
upon a parcel that creates a natural property right in the laborer.2

5

If one correlates "labor" with "use," then Locke lends moral force
to the defender of use values: by using a parcel, Locke explains,
one makes the land nothing less than an extension of self. 2 6 The
correlation between Lockean "labor" and Marxian "use" becomes
stronger when one considers Locke's sufficiency proviso. For
Locke, the natural right to property attaches only as long as the
user leaves "enough, and as good" property in the common for
others, so that one's use of a particular parcel does not deprive
others of the ability to do the same. In other words, a parcel's use
value is defined by and inextricably intertwined with the effect of
that use upon the use values of others in the community.2 7 And
while use creates a natural right, Locke finds that exchange is
merely a social construct the reduction of labor to a medium of ex-
change is no more than a condition of entrance to society, as a way
to defeat the prohibition on owning more than one can consume
without spoilage.2"

One also sees shades of the importance of use value in certain
Supreme Court opinions discussing property as a personal right.

122. Id. at 111. Moreover, even when the Growth Machine brings development that im-
proves the city as a whole, it visits costs upon those residents whose use values were disrupted
and does not guarantee that those affected residents benefit in the community's gain. For
example, a low-income resident whose housing unit is demolished for a new factory may be
forced to leave the city to find a new home and would not be able to partake in the eco-
nomic prosperity the factory promises.

123. See, e.g., id. at 1 & n.1 ("We derive the distinction between use and exchange values
from Marx's original formulation ....").

124. See supra text accompanying notes 94-95.
125. LOCKE, supra note 13, at 19.
126. Id. at 25.
127. Id. at 21.
128. Id. at 29-30. One should not overstate the parallels between Locke and Marx.

Nonetheless, the labor theory of value provides a property right as a reward for intensifying
land use, making a parcel productive, a goal that can be understood as aligning with the
interests of a Growth Machine. Id. at 21-23. Moreover, Locke asserts that "the increase of
lands, and the right employing of them, is the great art of government," implying a positive role
for government in intensifying land use. Id. at 26 (emphasis added).
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Logan and Molotch for the most part dismiss American constitu-
tional law as a framework for capitalist expansion: Urban Fortunes
specifically criticizes the Takings Clause because the just compensa-
tion requirement sustains the "commodity status of land.12 9

Similarly, substantive due process generally protects property only
insofar as it guarantees a "reasonable return on investment.', 30 But
despite this critique, the Court has at times hinted at the impor-
tance of property rights as a way to safeguard use values, and of the
need to preserve a sphere of autonomy for the way residents use
land. In Lynch v. Household Finance Corp.,'" Justice Stewart wrote
that:

[T]he dichotomy between personal liberties and property
rights is a false one. Property does not have rights. People
have rights. The right to enjoy property without unlawful dep-
rivation, no less than the right to speak or the right to travel,
is in truth, a "personal" right .... In fact, a fundamental in-
terdependence exists between the personal right to liberty
and the personal right in property. Neither could have mean-
ing without the other. That rights in property are basic civil
rights has long been recognized.1 3 2

In Department of Agriculture v. Moreno,13 the Court hinted at a
right to choose with whom one could live, by condemning a Food
Stamp Act limitation that denied benefits to households of "non-
related" individuals and was "specifically aimed at the 'hippies' and
'hippie communes.' "'14 This liberty interest was made more explicit
in Moore v. City of East Cleveland,i3 1 which invalidated a housing or-
dinance limiting occupancy of a dwelling unit to nuclear families.136

Each of these cases suggests a constitutionally-protected value
not just in the possession and exchange of land, but in its use, par-
ticularly in residential uses that Logan and Molotch struggle to

129. LOGAN & MOLOTCH, supra note 11, at 27.
130. Id.; see also Penn Cent. Transp. Co. v. New York, 438 U.S. 104, 121 (1976)

("Whether or not there was a denial of substantive due process turned on whether the re-
strictions deprived Penn Central of a 'reasonable return' on the [operation] of the
Terminal.").

131. 405 U.S. 538 (1972).
132. Id. at 552.
133. 413 U.S. 528 (1973).
134. Id. at 537.
135. 431 U.S. 494 (1977).
136. Id. at 496. IndeedJustice Stevens' concurrence in the judgment tied this liberty in-

terest directly back to the Takings Clause: "East Cleveland's unprecedented ordinance
constitutes a taking of property without due process and without just compensation." Id. at
521 (Stevens,J., concurring in thejudgment).

[VOL. 42:2
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protect. Margaret Radin argues that Moore demonstrates an inextri-
cable link between property and personhood:1 3 7 "to achieve proper
self-development-to be a person-an individual needs some con-
trol over resources in the external environment., 138 Radin writes
that certain spaces like the home are reflections of and integral to
one's personhood; as a result, these areas should receive greater
protection from city zoning and eminent domain powers, to create
a zone of self-expression through the use of property to shape
one's daily life. 9

C. The Growth Machine and Eminent Domain

To the extent that Urban Fortunes criticizes the government's role
in the Growth Machine, it focuses its attention upon the way gov-
ernment shapes the public agenda to address issues important to
maintaining an investment-friendly culture (such as controlling
crime and advertising the city abroad), programs that co-opt or
pacify growth opponents, and zoning as a way to attract invest-
ment.140 Logan and Molotch do not discuss eminent domain in any
significant detail, but their concern with defending residential use
values from the Growth Machine provides substantial insight into
modern takings law.

Although it is an imperfect tool, the exclusive right to alienation
is an important stick in the bundle of individual property rights
because of its ability to defend at least some use values enveloped
within a parcel. When a proposed development threatens to dis-
rupt a neighborhood's use values, affected landowners can simply
refuse to sell their parcels and preserve their neighborhood from
greater intensification at the hands of the Growth Machine. This
solution is imperfect because, as noted above, use values are in part
collective and are therefore susceptible to a collective action prob-
lem: if a significant minority of landowners within the
neighborhood agrees to sell, they can significantly diminish the
community use value in the remaining parcels. But both formal
and informal methods exist to alleviate this problem: formally,
neighborhood landowners can agree to covenants binding their

137. Margaret Jane Radin, Property and Personhood, 34 STAN. L. REV. 957, 1012 n.199
(1982).

138. Id. at 957 (emphasis omitted).
139. Id. at 1005-06 & n.172.
140. See LOGAN & MOLOTCH, supra note 11, at 27.
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individual properties in a way that protects existing uses. 41 Infor-
mally, the social networks fostered within a neighborhood can
prove strong enough to deter (or in extreme cases punish) defec-
tion. One of the foundational assumptions of Urban Fortunes is the
idea that "people tend, in their market behavior as everywhere
else, toward coalition and organization.' 42 The stronger the use
values prevalent in a neighborhood, the stronger will be these in-
formal organizations that defend those use values through
individual refusals and collective pressure not to sell out.

A broad public use rule undermines the protections afforded by
the exclusive right to alienation. The expansion of "public use" to
encompass economic development gives the local government a
right to alienate any parcel in the city to serve its ends. As a result,
the Takings Clause empowers a city Growth Machine to place the
entire municipality or any part of it at the disposal of those who
would intensify land uses.' 3 As the "battle of the Growth Machines"
intensifies and developers pit cities against one another, local gov-
ernment faces ever greater pressure to dangle more parcels out as
investment bait.144 And naturally, the parcels that successfully lure
investment are often those that are most attractive, meaning sig-
nificant use values are destroyed by the taking.

Thus, although Logan and Molotch dedicate substantial space to
criticizing municipal zoning power, one could argue that the con-
demnation power is more dangerous to residential use values.
Zoning is a large, clumsy weapon: it can dictate a change in the
desired use of large swaths of parcels such as neighborhoods, but
there exists a time lag between zoning and eventual development
to match a town plan, while the zoning itself could be subject to
grandfathered prior uses that frustrate the Growth Machine's over-

'45all purpose. By comparison, condemnation is a much more
surgical instrument, allowing the government to carve out with la-

141. A prominent but notorious example of this method of preserving use values was
the use of racially-restrictive covenants to preserve the ethnic homogeneity of many early
twentieth-century neighborhoods. Although judicial enforcement of these covenants was
held to be unconstitutional in Shelley v. Kraemer, 334 U.S. 1, 20 (1948), their development
provides both a legal model of how use values may be preserved and practical evidence that
such an approach is feasible.

142. LOGAN & MOLOTCH, supra note 11, at 9.

143. Cf id. at 17-23.
144. See id. at 35.
145. Cf Town of Belleville v. Parrillo's, Inc., 416 A.2d 388, 393 (N.J. 1980) (recognizing

the right of a restaurant to operate in a residential zone because of its status as a prior non-
conforming use, but abrogating that right when the restaurant attempted to change its
character to a discotheque).
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ser-like precision the most valuable parts of a neighborhood to of-
fer as bait.

And although the law recognizes only an injury to the victimized
landowner (and in some cases the tenant), the taking of a particu-
lar parcel can have a ripple effect on use values throughout the
community. When the local grocery store is condemned, residents
lose a convenient-or even essential-local source of the staples of
everyday life. When that grocer is replaced with a factory that
pours smoke into the air and emits loud noises at odd hours, the
residents bear the cost of "progress" while local place entrepre-
neurs reap the benefits of additional tax revenue and exchange
value increases across the city.

Nor should one overlook the larger psychological costs that such
a rule creates. As noted above, Logan and Molotch cite with dis-
dain the insecurity that residents suffer from the knowledge that
no matter how comfortable they are in their daily rounds, their use
values can be disrupted at any time by the Growth Machine's
scheming. 46 Urban Fortunes notes that renters suffer the most from
this phenomenon because they lack any control over whether the
parcel from which they derive use today will be available for the
same use tomorrow. A broad public use policy expands this cate-
gory of helpless tenants to include homeowners as well as renters.
For all residential users, the shadow of a taking hangs like the
Sword of Damocles over their daily lives, creating a greater sense of
insecurity than even Logan and Molotch recognized in their origi-
nal critique.

147

D. Limitations of the Growth Machine Model

Like public choice theory, the Growth Machine model is a pow-
erful tool to describe the mechanics of the legislative process. But
like the public choice model, it has limitations when deployed as a
normative device. Specifically, the somewhat artificial divorce of

146. See supra text accompanying notes 121-122.
147. One takings victim expressed this point rather cogently in an interview with the

newsmagazine 60 Minutes. Jim Saleet and his wife had owned their Lakewood, Ohio home
for 38 years when the city attempted to condemn their property to convey it to a condomin-
ium developer. Said Saleet, "I thought I bought this place. But I guess Ijust leased it, until
the city wants it." Eminent Domain: Being Abused? (CBS television broadcast Sept. 26, 2003),
available at http://i -www.cbsnews.com/stories/2003/09/26/60minutes/main575343.shtml. It
is, of course, important not to overstate the magnitude of this psychological effect: although
any property user is potentially subject to ouster by eminent domain at all times, few are
aware of the possibility until they are personally threatened with a taking-a phenomenon
that Mr. Saleet's testimony demonstrates.

WINTER 2009]



University of Michigan Journal of Law Reform[

exchange and use values and the romanticization of residential use
values lead to criticism of many socially efficient transfers of prop-
erty and can ignore the problems that some residential uses may
cause.

While the Growth Machine thesis recognizes that place is indis-
pensable and all human activity must happen somewhere, it
seemingly does not offer a device by which one may determine
which activities should happen in which places. More specifically, by
disaggregating a parcel's use and exchange values, Logan and
Molotch downplay the interaction between the two values in the
creation of a good's price. This decision is conscious: in the
Growth Machine view, place entrepreneurs seek to manipulate
price by holding land for the purpose of increasing exchange val-
ues, rather than because they extract any underlying use value
from the parcel.

148

One cannot doubt that speculators exist, particularly in the land
market. But as Frederich Hayek noted long ago, prices also serve as
a conduit by which widely dispersed information about the value of
a commodity may be communicated. 149 In other words, price is the
exchange value for which the owner is willing to sacrifice his use
value in the commodity and also the exchange value that a poten-
tial buyer is willing to pay to acquire a use value in the commodity.
In this way, price signals the relative importance of different poten-
tial buyers' use values, and facilitates the transfer of goods to its
most valued (and therefore presumably its most socially beneficial)
use.'50 Indeed, Logan and Molotch recognize that many such trans-
fers are socially beneficial and enhance use values of neighboring
parcels." Yet they eschew this mechanism for sorting among com-
peting uses for scarce land, without offering another model to
determine which takings, if any, are socially beneficial.

Relatedly, the theory's romanticization of the residential use
value fails to account for the negative externalities of some residen-
tial uses. While Logan and Molotch recognize that the relationship
between interlocking parcels can enhance use values, they pay little
attention to the fact that this relationship can also subtract from
use values. The "taverns" and "bookie joints" in poor neighbor-
hoods may enhance residential use values just as the analogous
restaurants do in more affluent neighborhoods by providing de-

148. See LOGAN & MOLOTCH, supra note 11, at 32-34.

149. See Friedrich A. Hayek, The Use of Knowledge in Society, 35 Am. ECON. REv. 519, 526
(1945).

150. See id.
151. See LOGAN & MOLOTCH, supra note 11, at 111; supra text accompanying note 117.
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manded services to local residents.1 5 2 But to the extent that they
also spawn criminal activity, their existence may reduce the value a
nearby resident derives from use of his parcel. By failing to account
for these nuisances and other negative externalities, the Growth
Machine theory again offers an imperfect measurement of the
normative value of a particular taking.

Therefore, like public choice theory, the Growth Machine hy-
pothesis is a strong descriptive model but has some drawbacks as a
comprehensive normative theory. But despite this flaw, it too
proves a useful lens through which to examine particular exercises
of the condemnation power. When deployed in this capacity, the
Growth Machine model highlights two particular points that are
often overlooked in the eminent domain debate. First, every effort
to improve a community by intensifying land use has victims. Even
where the goal is urban renewal-ostensibly to improve the quality
of life for the city's poor generally-the particular residents who
currently live in the condemned tract suffer tremendous life dis-
ruptions that typically are not compensated by current
condemnation jurisprudence. Second, communities are greater
than the sums of their parts. A city's social value depends in part
upon the lattice of interlocking use values between parcels, and
this common value rarely enters the calculus of individual devel-
opment decisions despite the ripple effect that such a decision can
have upon the community as a whole.

IV. DEFINING THE PROBLEM: THREE CASE STUDIES

Both public choice theory and the Growth Machine hypothesis
express concern with the broad power conveyed to local govern-
ment by the current takings doctrine. But their differing
approaches, one marked by strong faith in markets and the other
by protectionist concerns for residents, lead to nuanced differ-
ences when each is applied to the facts of a particular case. This
section applies these theoretical approaches to three (in)famous
modern takings cases, Berman v. Parker, Hawaii Housing Authority v.
Midkiff and Poletown Neighborhood Council v. Detroit, to sort out the
doctrinal distinctions between them and assess the usefulness of
each as a theoretical lens.

152. Id. at 113.
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A. Blight Elimination and Slum Clearance: Berman v. Parker

As discussed briefly above, Berman involved a public use chal-
lenge to the District of Columbia Redevelopment Act of 1945.1 3

Section 2 of the Act declared Congress's finding that:

[O]wing to technological and sociological changes, obsolete
lay-out, and other factors, conditions existing in the District of
Columbia with respect to substandard housing and blighted
areas, including the use of buildings in alleys as dwellings for
human habitation, are injurious to the public health, safety,
morals, and welfare, and it is hereby declared to be the policy
of the United States to protect and promote the welfare of the
inhabitants of the seat of the Government by eliminating all
such injurious conditions by employing all means necessary
and appropriate for the purpose.154

Furthermore, Congress declared that "these ends cannot be at-
tained 'by the ordinary operations of private enterprise alone
without public participation' "; curing the blight required "com-
prehensive and coordinated planning of the whole of the territory
of the District of Columbia and its environs."15 5

To solve this problem, the Act authorized the National Capital
Planning Commission to develop a land use plan for the district
and to use the condemnation power to engage in targeted rede-
velopment of specific areas.'56 In accordance with that plan, the
Commission carved out a particularly blighted area of southwest
Washington for condemnation, a largely residential area in which
64.3 percent of the dwellings were "beyond repair" and an addi-
tional 18.4 percent required "major repairs" to be inhabitable.'57

Under authority of the Act, the Commission initiated condemna-
tion proceedings within this area.

The Commission's action was challenged by the owner of a de-
partment store within the area to be condemned.' 58 The plaintiff
seemed to concede the validity of a taking for the purpose of slum
clearance, and challenged only the extension of the commission's

153. Berman v. Parker, 348 U.S. 26, 28 (1954); see also D.C. CODE §§ 5-701 to -709
(1951).

154. Bernan, 348 U.S. at 28 (quoting D.C. CODE § 5-701).
155. Id. at 29 (quoting D.C. CODE § 5-701).
156. See id. at 29-30.
157. Id. at 30.
158. Id. at31.
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power to include his store, which was not a "slum." 59 In a unani-
mous opinion, the Supreme Court refused to engage in such hair-
splitting, adopting instead a rule granting substantial deference to
the legislature's determination of a "public use" and holding that
"[t] he role of the judiciary in determining whether that power is
being exercised for a public purpose is an extremely narrow
one." 16° Because regulation of public safety fell within the tradi-
tional police power of the states, the legislature had enunciated a
sufficient public purpose so as to satisfy the Fifth Amendment's
public use requirement.

16

1. The Public Choice View

For purposes of this Article, the doctrinally interesting portion
of Berman is not the plaintiffs claim of excess condemnation, but
whether eminent domain should be used for purposes of slum
clearance and blight elimination. As noted above, the strength of
public choice theory's normative claims as applied to eminent do-
main turn upon one's view of the strength of markets. 62 One could
argue that this problem is better entrusted to the market than gov-
ernment on one of two theories. First, one might assume that with
sufficient time the market will devise a solution to the blight prob-
lem, and preemptive government action retards the process.
Second, one might assume that slum housing is in fact the most
efficient use for the area proposed for condemnation: the poor
must live somewhere, and human ecology has forced them from
more valuable parcels elsewhere to the southwestern quadrant of
our nation's capital. 63 But both of these arguments are speculative
and somewhat circular, in that they cite the result of market trans-
actions as evidence of the infallibility of those transactions, without
explaining why the market's result is superior to the planning
commission's alternative vision.

More likely, public choice theory would have difficulty con-
demning slum clearance as inefficient rent-seeking because of the
strong case that such action is necessary to correct a market failure.

159. Id. ("To take for the purpose of ridding the area of slums is one thing; it is quite
another, the argument goes, to take a man's property merely to develop a better balanced,
more attractive community.").

160. Id. at 32.
161. Id. at 32-33.
162. See supra text accompanying notes 72-74.
163. See LOGAN & MOLOTCH, supra note 11, at 4-8 (summarizing the tenets of the hu-

man ecology school).
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