University of Michigan Journal of Law Reform

Volume 44

2011

Sticky Metaphors and the Persistence of the Traditional Voluntary
Manslaughter Doctrine

Elise J. Percy
Indiana University

Joseph L. Hoffman
Indiana University Maurer School of Law

Steven J. Sherman
Indiana University

Follow this and additional works at: https://repository.law.umich.edu/mijlr

0 Part of the Criminal Law Commons, and the Law and Psychology Commons

Recommended Citation

Elise J. Percy, Joseph L. Hoffman & Steven J. Sherman, Sticky Metaphors and the Persistence of the
Traditional Voluntary Manslaughter Doctrine, 44 U. MicH. J. L. REFORM 383 (2011).

Available at: https://repository.law.umich.edu/mijlr/vol44/iss2/4

https://doi.org/10.36646/mijlr.44.2.sticky

This Article is brought to you for free and open access by the University of Michigan Journal of Law Reform at
University of Michigan Law School Scholarship Repository. It has been accepted for inclusion in University of
Michigan Journal of Law Reform by an authorized editor of University of Michigan Law School Scholarship
Repository. For more information, please contact mlaw.repository@umich.edu.


https://repository.law.umich.edu/mjlr
https://repository.law.umich.edu/mjlr/vol44
https://repository.law.umich.edu/mjlr/vol44/iss2
https://repository.law.umich.edu/mjlr?utm_source=repository.law.umich.edu%2Fmjlr%2Fvol44%2Fiss2%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/912?utm_source=repository.law.umich.edu%2Fmjlr%2Fvol44%2Fiss2%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/870?utm_source=repository.law.umich.edu%2Fmjlr%2Fvol44%2Fiss2%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://repository.law.umich.edu/mjlr/vol44/iss2/4?utm_source=repository.law.umich.edu%2Fmjlr%2Fvol44%2Fiss2%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://doi.org/10.36646/mjlr.44.2.sticky
mailto:mlaw.repository@umich.edu

“STICKY METAPHORS” AND THE PERSISTENCE OF THE
TRADITIONAL VOLUNTARY MANSLAUGHTER DOCTRINE

Elise J. Percy*
Joseph L. Hoffmann**
Steven J. Sherman***

“[A]s a result of discovering the world through language,
for a long time I took language for the world.”

—Jean-Paul Sartre (1964)’

INTRODUCTION

This Article begins with a curious puzzle: Why has the traditional
voluntary manslaughter doctrine in criminal law—the so-called
“heat of passion” defense to a charge of murder—proven so resis-
tant to change, even in the face of more than a half-century of
seemingly compelling empirical and normative arguments in favor
of doctrinal reform? What could possibly account for the tradi-
tional doctrine’s surprising resilience?

In this Article, we propose a solution to this puzzle. The Article
introduces a new conceptual theory about metaphor—the “sticky
metaphor” theory—that highlights an important aspect of meta-
phorical language and metaphorical thought that has been almost
completely overlooked in the existing literature of law, psychology,
and linguistics.” We believe the “sticky metaphor” theory may turn

* Departmental Graduate Fellow, Indiana University Department of Psychological

and Brain Sciences.
** Harry Pratter Professor of Law, Indiana University Maurer School of Law.

***  Professor of Psychology, Indiana University.

1. Robert B. Zajonc, Attitudinal Effects of Mere Exposure, 9 J. PERSONALITY & Soc. Psy-
cHOL. 1, 3 (1968) (quoting JeAN-PAUL SARTRE, WORDs 182 (1964)).
2. We do not claim that the “sticky metaphor” theory is the sole solution to the puzzle

described in the text, nor do we contend that it completely explains the resilience of the
traditional voluntary manslaughter doctrine. Surely there are other reasons as well, includ-
ing the law’s general resistance to change, see infra text accompanying note 68, and
normative arguments against expanding any defense to the crime of homicide, especially a
defense as problematic as the “heat of passion” defense, see infra text accompanying notes
41-51. Rather, we would describe the “sticky metaphor” theory as a kind of inertial force
that previously has not been, but must be, taken into account by anyone seeking to reform
the traditional voluntary manslaughter doctrine.

The closest analogue to our concept of the “sticky metaphor” appears in the work of
Zoltin Kovecses, a Professor of Linguistics in the Department of American Studies at E6tvos
Lorand University in Budapest, Hungary. Professor Kévecses has recently written about the
related concept of the “embodiment” of anger. We discuss Kdvecses at greater length in Part
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out to be highly significant to both the voluntary manslaughter
doctrine in particular and the law in general.

& %k kK

Law is “a profession of words.” Lawyers use language to define,
to explain, to bind and limit, to justify, and—perhaps most
centrally—to persuade. This is why it has been said that “[1]aw’s
foundations are rooted in rhetoric.”

One of the most powerful tools of persuasive language, or rheto-
ric, is the metaphor. Metaphorical structures such as the “wall of
separation” between church and state, the “marketplace of ideas™
in free speech cases, and the “fruit of the poisonous tree” doctrine
in criminal procedure law shape not only the way that lawyers and
judges talk and write about the law, but also the way they think
about the underlying legal concepts.

The potential influence of language on the development of the
law makes it a powerful force that can be marshaled to serve the
law’s normative ends. But the power of language can also cause
unintended consequences and effects. A powerful metaphor, for
example, can lead to inferences and conclusions that would not be
reached by the bounded and structured logic of standard legal
analysis. “It is altogether likely that metaphoric ‘reasoning’ cuts
across, indeed rolls right over, the subtleties of ratio decidendi.”
Metaphor, with its inherent indirection, may be unusually prone to

11, infra. See also Zoltin Kovecses, Metaphor and Emotion, in THE CAMBRIDGE HANDBOOK OF
MEeTAPHOR AND THOUGHT 380, 392 (Raymond W. Gibbs ed., 2008).

3. Davib MELLINKOFF, THE LANGUAGE OF THE LAaw, atvi (1963).

4. Delia B. Conti, Narrative Theory and the Law: A Rhetorician’s Invitation to the Legal
Academy, 39 Duq. L. REv. 457, 457 (2001).

5. This metaphor apparently originated with colonial leader Roger Williams in the
17th century. See Roger Williams, Mr. Cotton’s Letter Lately Printed, Examined and Answered,
quoted in PERRY MILLER, ROGER WILLIAMS: His CONTRIBUTION TO THE AMERICAN TRADI-
TioN 98 (1953) (“[Wlhen they have opened a gap in the hedge or wall of separation
between the garden of the church and the wilderness of the world, God hath ever broke
down the wall itself, removed the candlestick, and made His garden a wilderness . . .."); see
also Thomas Ross, Metaphor and Paradox, 23 Ga. L. Rev. 1053, 1064 (1989).

6. This metaphor originated in Abrams v. United States, 250 U.S. 616, 630 (1919)
(Holmes, J., dissenting) (*{T]he ultimate good desired is better reached by free trade in
ideas—that the best test of truth is the power of the thought to get itself accepted in the
competition of the market . .. ."). See Steven L. Winter, Fast Food and False Friends in the Shop-
ping Mall of Ideas, 64 U. CoLo. L. Rev. 965, 971-72 (1993).

7. This metaphor originated in Nardone v. United States, 308 U.S. 338, 341 (1939)
(*[T)he trial judge must give opportunity, however closely confined, to the accused to prove
that a substantial portion of the case against him was a fruit of the poisonous tree.”). See
WAavYNE R. LAFAVE, JEROLD H. ISRAEL & NANcY J. KING, CRIMINAL PROCEDURE 509 (4th ed.
2003); Ross, supra note 5, at 1054-55.

8. Arthur Allen Leff, Law and, 87 YALE L J. 989, 1007 n.45 (1978).
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producing such unanticipated results. “In extreme circumstances,
a good metaphor may be so compelling that it altogether subverts
its referent’s original meaning.” Legal commentators have long
cautioned against this “dark side” of metaphor. Lord Mansfield
famously opined that “nothing in law is so apt to mislead as a met-
aphor.”" And Justice Cardozo wrote, “Metaphors in law are to be
narrowly watched, for starting as devices to liberate thought, they
end often by enslaving it.”"

Nevertheless, for good or for ill, metaphor is essential to human
discourse in general,12 and thus to legal discourse in particular. As
one author aptly (and metaphorically) put it: “Legal discourse is
pregnant with metaphor.”” As such, metaphor has become the sub-
ject of considerable and well-deserved scholarly attention,
particularly in recent years. Scholars with backgrounds in cognitive
science, rhetoric, and philosophy have broadened our awareness of
the wide variety of types of legal metaphors and their important
role in influencing thought." Others have focused on the strate-
gic use of metaphors in litigation and other contexts where legal
issues are debated or decided.” Most agree that metaphors must

9. Bernard J. Hibbits, Making Sense of Metaphors: Visuality, Aurality, and the Reconfigura-
tion of American Legal Discourse, 16 CARDOZO L. Rev. 229, 234 (1994).

10.  Knox v. Gye, (1872) 5 LRE. & I. App. 656 (H.L.) 676 (Eng.) (quoting Lord
Mansfield).

11.  Berkeyv. Third Ave. Ry., 155 N.E. 58, 61 (N.Y. 1926).

12.  See Mark L. Johnson, Mind, Metaphor, Law, 58 MERCER L. REVv. 845 (2007). See gen-
erally GEORGE LAKOFF & Mark TURNER, MORE THAN CooL Reason: A FieLp GUIDE TO
PoeTIC METAPHOR, at xi (1989) (“Far from being merely a matter of words, metaphor is a
matter of thought—all kinds of thought: thought about emotion, about society, about hu-
man character, about language, and about the nature of life and death. It is indispensable
not only to our imagination but also to our reason.”); GEORGE LAKOFF & MARK JOHNSON,
PHILOSOPHY IN THE FLEsH: THE EMBODIED MIND AND ITs CHALLENGE TO WESTERN
TaouGHT (1999); GEORGE LAKOFF, WOMEN, FIRE, AND DANGEROUS THINGS: WHAT CATE-
GORIES REVEAL ABOUT THE MIND (1987); David E. Leary, Psyche’s Muse: The Role of Metaphor
in the History of Psychology, in METAPHORS IN THE HisToRY oF PsycHoLoGy 1 (David E. Leary
ed., 1990).

18.  Adam Arms, Note, Metaphor, Women and Law, 10 HasTINGS WOMEN’s L J. 257, 257
(1999).

14. See, e.g., STEVEN L. WINTER, A CLEARING IN THE FOREST: Law, LIFE, AND MIND
(2001); Johnson, supra note 12; Ross, supra note 5; Elizabeth G. Thornburg, Just Say “No
Fishing™ The Lure of Metaphor, 40 U. MicH. ].L. REForM 1 (2006); Steven L. Winter, Re
Embodying Law, 58 MERCER L. Rev. 869 (2007); Steven L. Winter, Transcendental Nonsense,
Metaphoric Reasoning, and the Cognitive Stakes for Law, 137 U. Pa. L. Rev. 1105 (1989).

15. See, e.g., MICHAEL R. SMITH, ADVANCED LEGAL WRITING: THEORIES AND STRATE-
GIES IN PERSUASIVE WRITING (2002); Linda L. Berger, Of Metaphor, Metonymy, and Corporate
Money: Rhetorical Choices in Supreme Court Decisions on Campaign Finance Regulation, 58 MERCER
L. Rev. 949 (2007); Linda L. Berger, What is the Sound of the Corporation Speaking? How the
Cognitive Theory of Metaphor Can Help Lawyers Shape the Law, 2 ]. Ass’N LEGAL WRITING Dr-
RECTORS 169 (2004); Michael R. Smith, Levels of Metaphor in Persuasive Legal Writing, 58
MEeRcEeRr L. REv. 919 (2007).
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be chosen wisely and carefully, and that substituting a different
metaphorical structure can often serve as an effective method to
shift the terms of a particular legal debate."

Not all metaphors, however, are created equal. Some metaphors
are not so easily modified or manipulated to serve rhetorical pur-
poses. Within the broad universe of metaphors, some seem more
natural than others—almost as if they are not being “chosen” at all.
For example, when we get angry, we “see red,” our “blood boils,”
and we “explode.” Such metaphors are deeply embedded in our
thinking about anger. They pop into our heads almost spontane-
ously.” These are the kinds of metaphors we will call “sticky.”

What makes such a metaphor “sticky”? We believe that the met-
aphorical structure of anger—together with the lay theory, or “folk

16. E.g, Elizabeth G. Thornburg, Metaphors Matter: How I'mages of Battle, Sports, and Sex
Shape the Adversary System, 10 Wis. WoMEN’s L.J. 225, 226 (1995); ¢f. Michael Goldberg,
Against Acting ‘Humanely’, 58 MERCER L. Rev. 899, 904-05, 918 (2007).

{B]oth prosecutors and death-penalty defense attorneys . .. view the call to act ‘hu-
manely’ not in the context of some storied account of ‘humanity at its best’ acting
‘humanely’ as it puts someone to death, but exclusively within the narrow framework
of an argument opposing capital punishment altogether. Within that limited frame of ref-
erence, the call to act ‘humanely’ becomes nothing more than a rhetorical
throwaway.

But, for prosecution and defense alike, their rather constricted view of the issue, no
matter how shared, may well restrict them from seeing the possibility of other argu-
ments arising from other contexts—arguments that, both pro and con, may prove
ultimately more persuasive. Prosecutors as well as defense lawyers need to see that
their context, like any human context, is not universal. . . .

[Llively rhetoric that animates truly spirited arguing can do more than simply strip
away any cover talk meant to deceive others about what, in truth, we or they might
desire or do. More potently, it can force our opponents and ourselves to discover oth-
er possibilities to which we may have both been blinded by sharing the same myopic
context, a context that might give way to new, more panoramic ones as novel stories
are conceived and fresh metaphors devised.

Id.

17.  We speak of spontaneity here, rather than pure automaticity, in order to leave
open the question of the precise degree to which the employment of such metaphors occurs
outside of control or awareness. Various psychological events have been shown to occur
without intention, while still ultimately entering into consciousness and even being subject
to some deliberate control. See Frederica R. Conrey, Jeffrey W. Sherman, Bertram Gawron-
ski, Kurt Hugenberg & Carla J. Groom, Separating Multiple Processes in Implicit Social Cognition:
The Quad Model of Implicit Task Performance, 89 ]J. PERSONALITY & Soc. PsycHoL. 469, 470
(2005); SoYon Rim, James S. Uleman & Yaacov Trope, Spontaneous Trait Inference and Con-
strual Level Theory: Psychological Distance Inmcreases Nonconscious Trait Thinking, 45 J.
EXPERIMENTAL SoC. PsycHoL. 1088, 1089 (2009); Jeffrey W. Sherman, On Building a Better
Process Model: It's Not Only How Many, but Which Ones and by Which Means?, 17 PsycHoL. IN-
QuIRY 173, 179 (2006).
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psychology,” of the emotion of anger that derives from it "—are
both based on our normal human physiological experience of an-
ger. This physiological experience includes a faster heartbeat, an
increase in blood pressure, and a flushing of the skin of the face
(i.e., one’s face turns red).” These are the same physiological re-
sponses that normally occur when one gets hot. In a physiological
sense, we experience anger and heat in the same way. When we
think and talk about anger, therefore, we naturally tend to use the
metaphorical structure of heat and the buildup of pressure in a
closed container,” a metaphorical structure that also includes exci-
tation, the color red, and the potential for a violent explosion.
Metaphors for anger like “hot-blooded,” “his rage boiled over,” and
“I’'m going to explode!” seem natural to us, given the human phys-
iology of anger.

We could perhaps choose different metaphors to describe anger,
but in light of our physiological experience of anger, it would not
make sense (or at least not nearly as much sense) for us to describe
anger as “wet,” “heavy,” or “lavender.” Even more obviously, as a
general rule we do not describe anger in terms of the opposite of
heat, which would be cold. We say, “John burned with anger.” We
might even say—by way of juxtaposition—"John was furious, but he
remained cool.” What we do not say is that “John was icy cold with
anger.” The human physiology of anger constrains our choice of
metaphors.”

18.  See infra Figure 1, depicting our schematic model of how metaphor develops and
then shapes lay theory, or the “folk psychology,” of emotion and its effects. Throughout this
Article, we will use the terms “lay theory” and “folk psychology” interchangeably.

19.  See Peter D. Drummond & Saw Han Quah, The Effect of Expressing Anger on Cardio-
vascular Reactivity and Facial Blood Flow in Chinese and Caucasians, 38 PSYCHOPHYSIOLOGY 190,
195 (2001); Paul Ekman, Robert W. Levenson & Wallace V. Friesen, Autonomic Nervous System
Activity Distinguishes Among Emotions, 221 SciEncE 1208, 1210 (1983); Raymond W. Novaco,
Anger, in ENCYCLOPEDIA OF PsycHoLOGY (2000).

20.  See LAKOFF & JOHNSON, supra note 12; LAKOFF, supra note 12.

21.  Notice that, in this particular metaphorical expression (and ones like it), the anger
itself is not really “cool.” Rather, the person is “cool,” despite the presence of something
“hot” that “burns” inside them (i.e., their anger). The contrast is the key to understanding
the metaphor.

Even a common expression like “cold rage” is actually an exercise in juxtaposition—what
we really mean to say is that the person has somehow managed to remain “cold,” despite
their highly aroused emotional state. The anger itself, however, cannot actually be “cold.”
One might think about “cold rage” in terms of nuclear fuel rods being used to generate
electrical power—there’s still a very “hot” nuclear reaction going on somewhere deep inside
those fuel rods, even though we have somehow managed to figure out how to keep the rods,
as well as the vessel that contains them, relatively “cool.”

22.  As we explain infra Part IL.C, we do not contend that sticky metaphors are com-
pletely constrained or eliminate all freedom of metaphorical choice. Rather, our claim is
that, on a continuum, sticky metaphors are much more constrained than the typical meta-
phor.
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phants, and mice are judged with respect to other mice. A very
small elephant is much bigger than a very large mouse.

The same is true for judgments of men and women. A “tall”
woman may be the same height or even shorter than a “short”
man. With respect to aggression, because women are (accurately)
expected to be less aggressive than men, a woman who is violent,
or who kills when provoked, will likely be judged as more violent
and more evil than a man who commits exactly the same acts. If
homicidal women are indeed judged especially harshly due to the
“shifting standards” problem, then the voluntary manslaughter
doctrine will likely do them no good, and they will not benefit
from its partial mitigation of crime and punishment. The voluntary
manslaughter doctrine, like the law in general, is grounded in the
male experience, and both the lay theory and the dominant meta-
phorical structure of the emotions to which the doctrine typically
applies ensure that it will continue to be so applied.

III. APPLICATION OF THE “STICKY METAPHOR” THEORY
TO THE EMOTION OF FEAR

What about voluntary manslaughter cases that involve strong
emotions other than anger? Here we shall give primary considera-
tion to killings that are provoked by strong fear. Just as we analyzed
anger from the point of view of our conceptual theory and sche-
matic model, we will now analyze the emotion of fear in the same
manner. This analysis will reveal that fear is very similar to anger in
terms of the applicability of our model, that is, in the development
of its embodied metaphors and in the influence of those meta-
phors and the resulting lay theories upon legal doctrine. However,
the sticky metaphors generally used to describe fear and the lay
theory of fear derived from those metaphors turn out to be very
different from those that developed for anger. These differences
have important consequences for the law.

A. Stage One and Stage Two: The Physiological Experience of Fear and
Iits Similarity to the Physiological Experience of Cold

Returning to our model, we must first identify the normal physi-
ological characteristics of fear in response to a fear-provoking
event or series of events, and then identify an analogous setting or
context in which the same or similar physiological responses typi-
cally would occur. In the same way that the physiological
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experience of anger bears a close similarity to experiencing heat,
so the physiology of fear bears some outward similarity to the ex-
perience of feeling cold: including a decrease in skin temperature,
shaking or trembling, a loss of blood from the face producing pale
skin, and goosebumps.'

In general, fear can be described as neurologically, cognitively,
and behaviorally more complex than anger. While anger may be
somewhat complex in terms of its origination because—despite the
limits on the traditional voluntary manslaughter doctrine—it can
arise quickly in response to a single provoking event, slowly as a
result of brooding, or cumulatively in response to repeated provo-
cations, it is relatively simple in terms of its behavioral
consequences: anger usually leads to aggressive, attack behavior.
Fear, on the other hand, is relatively complex in several different
ways.

First, neurologically speaking, the brain regions involved in fear
and the behaviors that follow depend upon the level of threat and
especially upon the psychological distance from the threat. “Small-
er defensive distances map to more caudal, subcortical, neural
structures while larger ones map to more rostral, cortical, neural
structures.”'” In addition, fear is associated with different thought
patterns than those associated with anger."” Whereas anger is char-
acterized by a pattern of appraisal that involves a sense of certainty,
optimistic risk assessment, a sense of control, a feeling of power,
and superficial and quick processing of information, fear, by con-
trast, is associated with uncertainty, pessimistic risk assessment, a
feeling of powerlessness, and an overall sense of lack of control.”
One who is very afraid often feels powerless and unable to deal

144. Valentina Apresjan, Emotion Metaphors and Cross-Linguistic Conceptualization of Emo-
tions, 612 CUADERNOS DE FiLoLOGiA INGLEsA 179, 181 (1997) (Spain) (“Indeed, fear is
linguistically conceptualized as cold because the feeling ‘fear’ and the sensation ‘cold’ share
the same physiological manifestations . ..."); Ekman, Levenson & Friesen, supra note 19, at
1209.

145. Neil McNaughton & Philip J. Corr, A Two-Dimensional Neuropsychology of Defense:
Fear/Anxiety and Defensive Distance, 28 NEUROSCIENCE & B1oBEHAVIORAL REvs. 285, 286
(2004). McNaughton and Corr also make the related point that “fear” and “anxiety,” al-
though similar, trigger different areas of the brain and lead to different behaviors: fear leads
to the standard fight/flight/freezing response, whereas anxiety inhibits a number of behav-
ioral responses in a manner that enables the anxious person to approach the source of
danger. Id.

146. Lerner & Tiedens, supra note 89, at 117, 121-22.

147. M. at 147, 154.
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with the threat. Both anger and fear, however, similarly undermine
rational decision-making.'*

Just as anger is associated with certain behavioral tendencies, so
too is fear. Unlike the case of anger, which is characterized by the
single behavioral tendency to attack, however, the normal physio-
logical responses to fear historically have been found to prepare
the body for at least three distinct possible behaviors: flee, fight, or
freeze." In this sense, the action tendencies that are produced by
intense fear are more complex, and more difficult to predict, than
those that result from intense anger.

Cesario’s recent work has painted an even more complex pic-
ture of fear’s behavioral outcomes, in which there are actually five
distinct possible behavioral responses to fear: (1) flee, (2) freeze,
(3) hide, (4) attack, and (5) assess risk."” The particular response
will depend on the nature of the threat and other features of the
overall situation, such as the size of the threat, ease of escape, am-
biguity of the threat, physical distance from the threat, and having
a suitable place to hide. These responses to fear are prepro-
grammed," automatic,'” and evolutionarily determined."

Although we would agree with Cesario that there is a strong au-
tomatic and evolutionary component to typical fear responses, it is
also true that there are numerous gender-based, social, and cul-
tural components implicated by the responses to fear.” Thus, in
addition to hard-wired components, there are also crucial learned
aspects to fear behaviors.

B. Stage Three: Sticky Metaphors for Fear

Consider the language of fear, focusing on the dominant terms
used to describe it. The words and expressions that we use for fear
are markedly different from those that we use for anger. Whereas
anger is hot, fear is cold. Many of our metaphorical expressions for

148.  See generally Terry A. Maroney, Emotional Competence, “Rational Understanding,” and
the Criminal Defendant 40-41 (Univ. S. Cal. Legal Stud. Working Paper Series, Paper No. 7,
2006).

149. See JEFFREY ALAN GRAY, THE PSYCHOLOGY OF FEAR AND STRESS 26, 192 (1971).

150. Joseph Cesario et al., The Ecology of Automaticity: How Situational Contingencies Shape
Action Semantics and Social Behavior, 21 PsycHoL. Sci. 1311, 1312 (2010).

151. Id at 1311,

152. D. Caroline Blanchard et al., Human Defensive Behaviors to Threat Scenarios Show Par-
allels to Fear- and Anxiety-Related Defense Patterns of Non-Human Mammals, 25 NEUROSCIENCE &
BioBEHAVIORAL REvs. 761, 761 (2001).

153. Id.

154.  See id. at 766, 769 (discussing gender, social, and cultural components involved in
responses to fear).




420 University of Michigan Journal of Law Reform [VoL. 44:2

fear employ this notion of low environmental temperature: “he was
frozen with fear”; “I felt an icy chill run down my spine.” Despite the
fact that the ambient temperature in a fearful situation might be
perfectly comfortable, or even warm, the experience of terror can
indeed create the distinct sense of coldness. As with anger, these
metaphorical concepts develop based on similar outward character-
istics—normal physiological responses to terror-provoking situations
often resemble physiological responses to a cold environment, such
as low skin temperature, pale skin, and shaking.” As a result, the
language of cold becomes both a conceptual and a linguistic device
to think and talk about such emotional experiences: “when he saw
the man, he froze.” This “freezing” clearly implies the idea of passiv-
ity and motionlessness, almost like that of a dead body: “he was
petrified”; “she turned pale with fear”; “a blood-curdling fear”; “he
was scared to death”; “white as a ghost.”

These metaphors, grounded as they are in embodied experi-
ence, represent another group of sticky metaphors. As a result,
these metaphors, like those for anger, are often taken quite liter-
ally. Because our metaphors for cold derive from physiological
experiences which are relatively narrow in scope, the metaphors
themselves are similarly constrained.

Although the more complex nature of the emotion of fear sug-
gests the possibility of alternative metaphorical structures for fear,
the “fear = freezing cold” metaphor dominates. We believe that this
metaphor is the one that often constrains the law with regard to
how we treat intentional killings committed under the influence of
the emotion of fear. In a sense, this process bears a striking similar-
ity to our description of anger in that, as with anger, a sticky
metaphor develops due to the similarity between an emotional ex-
perience and the experience of a particular environmental
temperature. However, the particular sticky metaphors commonly
used to describe fear suggest a full range of characteristics virtually
the opposite of those that are implied by the dominant metaphors
for anger. While anger metaphors might describe an explosion of
heat from an external provoking source, fear is linked with an in-
ward tendency toward a barely-quivering stillness. Such sticky
metaphors are constrained and are inextricably linked to the emo-
tions they illustrate. For example, it is difficult, if not impossible, to
employ a “freezing” conceptualization for violent anger in re-
sponse to provocation, or a “boiling over” conceptualization for
violence resulting from fear.

155. Apresjan, supra note 144, at 181; Ekman, Levenson & Friesen, supra note 19, at
1209.
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C. Stage Four: The Development of a Lay Theory About Fear

The fourth step in our model is to integrate the sticky metaphor
for fear into lay theories about fear. The relevant metaphors for
anger lead people to expect an attack, a boiling over, an explosion.
Not so for fear. The dominant freezing metaphors for fear predict
the very opposite response: passivity and stillness. This leads to the
development of a lay theory of fear in which we expect that indi-
viduals under conditions of terror will tend to freeze rather than to
fight or to kill. For this reason, unlike anger, fear does not link so
easily to a lay expectation of homicidal violence.

Unlike the cuckolded husband, bursting with the heat of his
rage, the battered wife generally acts out of intense fear when she
takes a life. And as a result of the different means of conceptualiz-
ing these emotions, the battered wife does not have the advantage
of a lay theory for her emotions that (1) implies external causality
of actions and (2) depicts a situation in which violent and forceful
reaction is an understandable and predictable response. As a re-
sult, cultural responses to such a situation will ultimately be very
different. Consider, for example, “She was scared of him” versus
“He scared her,” or “All that fear led her to coldly plot his murder”
versus “All that fear just caused her to explode.”

There is a related and important distinction between “hot” and
“cold” behavior. “Hot behavior” (associated primarily with anger)
appears not to be goal directed, whereas “cold behavior” (associ-
ated primarily with fear) does appear goal directed. Moreover, hot,
impassioned behavior tends to be associated with a lack of free will
and deliberation. To kill in cold blood is incompatible with mitiga-
tion for killing,156 and fear is cold. Given the aggressive nature of
the emotion of anger, angry killings often occur with great speed,
i.e., not much time may elapse between the origination of the an-
ger and the killing. With fear (e.g., a battered wife), on the other
hand, the fearful individual often lives with the fear-generating sit-
uation for a long time and may try out many possible solutions."’
The ultimate killing therefore often appears to be an act of free
will and thoughtful behavior.” In fact, the metaphors employed

156.  See DRESSLER, supra note 75, at 509-10 (explaining how “cold-blooded” killings fit
the classic legal definition of first-degree “premeditated” murder, and premeditation is gen-
erally viewed as incompatible with the idea of a provoked, “heat of passion” killing).

157. See generally ANGELA BROWNE, WHEN BATTERED WOMEN KiLL (1987) (discussing
the battered spouse defense).

158. Note the normative irony here. Logic indicates that we should actually punish an-
ger-driven killing more severely than fear-driven killing—because the provocation for anger-
based killing is traditionally an adulterous partner or a male challenge. See supra text ac-
companying note 43. The provoking event is not an illegal act. For the battered wife who
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for

rationality itself (e.g., “coldly plotting,” “coolly planned,” “cool
and collected”) are far more compatible with the metaphors for icy
fear than with those for burning anger, and may thereby impact
perceptions of intentionality. That is, in terms of the metaphors
used, the dominant conceptualization of fear is particularly consis-
tent with that of planning and rationality, and so the display of fear
by an actor may directly lead to inferences of a capacity for rea-
soned actions."™

It is important to note that the lay theory about fear does not
closely correspond to contemporary research evidence about fear.
Just as we saw that the lay theory of anger did not fit with scientific
evidence (especially with regard to a rapid “cooling off” period),
the lay theory for fear is likewise not supported by sound research
findings. Rather than freezing, the more common responses to
fear, in both animals and humans, are either flight or fight'”. In
fact, one important research finding was that an inescapable situa-
tion, where freezing might be the expected behavioral response,
did not in fact produce freezing behavior."” Thus, both our expec-
tations and our lay theories of freezing, under conditions of fear,
are wrong. The metaphors, however, clearly indicate freezing, and
they are sticky metaphors.

In sum, the behavioral responses to a threat are generally to
fight or to flee, and these responses are automatic, rather than
freely chosen. People freeze less than we expect, but the dominant
metaphors, and the lay theory based on them, would seem to indi-
cate otherwise.

kills out of fear, the provocation is an illegal act, a felony—she was being beaten by her hus-
band.

159. Letter from Chen-Bo Zhong, Assistant Professor, Organizational Behavior and
Human Resource Management, University of Toronto, to author (June 18, 2010) (on file
with author). Zhong also suggested to us that the metaphors for rationality (“a cool head”;
“cold-blooded™) may themselves be examples of “sticky” metaphors. Upon reflection, we
note that such “stickiness” may derive from the fact that people who are thinking rationally
tend to share certain physiological characteristics—calmness, lowered pulse rate, lowered
blood pressure, absence of agitated physical movements—with people who are actually cold.
1d. In other words, the metaphors for rationality may well be, at least in part, “embodied” in
shared physical experiences, which would tend to make them “sticky.” On the other hand,
there are also distinct metaphors for “rationality,” e.g., “calculating,” “machine-like,” that
would not be similarly “embodied.”

160. E.g., Cesario et al., supra note 150, at 1312.

161.  Secid.
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D. Stage Five: The Effect on the Law

Moving to the fifth and final stage of our model, how might such
metaphors, and the lay theories derived from them, influence the
voluntary manslaughter doctrine? If our metaphors suggest that
those who experience fear become cold, passive, and death-like,
then perhaps it is predictable that the law may not expect people
confronted with a frightening event to react violently. Instead, the
law may expect them to “freeze” and do nothing, or perhaps to
move away from the threat. If a fearful person instead reacts vio-
lently and kills the threatening person, the law may see such a
violent reaction as abnormal and therefore deserving of full and
severe condemnation and punishment, rather than viewing the
reaction as understandable and therefore worthy of partial mitiga-
tion. And given the relative rarity of female killers, the law might
be even more reluctant to extend mitigation to women than to
men.'” If legal doctrine is, indeed, affected by the metaphorical
structure of thought and language, then it is predictable that the
voluntary manslaughter doctrine will include relatively few cases of
mitigated punishment for defendants who kill out of fear.

The process for anger and for fear, as they develop from physio-
logical similarity to metaphorical structures to lay theories, is
exactly the same. But in the case of anger, the metaphors and the
lay theory are generally compatible with the assumptions and re-
quirements of the voluntary manslaughter doctrine. Thus, the
doctrine applies frequently to angry killings. In the case of fear, on
the other hand, the metaphors and the lay theory are not so com-
patible with the law’s assumptions and requirements. The doctrine
consequently applies far less frequently to fearful killings, even
though both of these emotions are very strong and both are capa-
ble of producing extremely aggressive behaviors.

IV. DEALING WITH THE PROBLEM OF STICKY
METAPHORS IN THE LAw

In order to show how such metaphors have made it difficult to
reform the traditional doctrine of voluntary manslaughter, we have
defined and described a conceptual theory of sticky metaphors,
presented a schematic model of how such metaphors arise and
how they affect the evolution of legal doctrine, and examined the
particular metaphorical structures for anger and for fear.

162. SeeBiernat & Manis, supra note 143, at 18-19.
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What, then, should the law attempt to do about the problem of
sticky metaphors? What, if anything, can lawyers do to help their
clients avoid being adversely affected by such problems, especially
where those problems may prevent the law from acknowledging
the true moral culpability of the lawyer’s client, or from changing
in an empirically or normatively preferable direction?

One possible strategy for lawyers dealing with the problem of
sticky metaphors is to recognize the problem, and try to work with-
in whatever “wiggle room” the relevant metaphorical structure
might allow. For example, in the context of angry killings, the
dominant metaphorical structure is all about heat and pressure.
But a lawyer might try to emphasize either one or the other of the
two components, heat or pressure, depending on the facts and cir-
cumstances of the individual case.

More significantly, even though the standard metaphors for an-
ger involve heat in the form of a fire, flame, burner, grill, or some
other acute source of heat that can be applied directly to a closed
container, a lawyer might try to use a different kind of heat meta-
phor—a crock pot, or a simmering pot, or a slow burn—in an
effort to nudge the metaphor a bit, and thereby serve the interests
of his or her client. Such an approach, although subtle and still
well within the boundaries of the dominant “heat and pressure”
metaphorical structure, nevertheless might open up the possibility
that the jury might conclude that anger can build up more gradu-
ally than the traditional voluntary manslaughter doctrine would
suggest.

Along somewhat similar lines," and assuming that the norma-
tive goal of the voluntary manslaughter doctrine is to mitigate the
crime and punishment for those defendants whose acts of inten-
tional killing are at least partially attributable to extremely
provoking circumstances, rather than entirely to-their own evil
characters, then extreme fear should be able to serve as a plausible
ground for invoking the defense. Even if fear is somewhat different
from anger in its physiological effects, fear can nevertheless distort
a person’s decision-making enough to make the act of killing far
less culpable than it would have been without the fear.

163. The psychological naiveté of the traditional voluntary manslaughter doctrine ren-
ders the doctrine inapplicable to some angry killers as well as some fearful killers. But the
mechanism of failure is different. In cases of anger, those killers whose anger builds slowly
and cumulatively over time will lose because they do not fit within the standard metaphor
for anger. In the case of fear, on the other hand, most killers lose for a different reason—
namely, because the lay theory of fear itself doesn’t fit within the voluntary manslaughter
doctrine’s metaphorical structure.
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In the context of killings that result from extreme fear, such as a
killing by a battered wife, a defense lawyer might try to describe the
killer not as a person who might have been “frozen” with fear, but
instead as one who “lashed out” like a “terrified caged/trapped
animal.” This metaphor differs from the normal one for fear be-
cause it invokes the idea of fighting, rather than freezing or
fleeing, as the expected behavioral response to fear. The fighting
of a trapped animal might be seen as an act partially devoid of free
will, just as the lethal act of an angry, cuckolded husband might be
partially devoid of free will. The benefits, in terms of possibly per-
suading the jury to think of the defendant more sympathetically,
seem obvious. Lawyers may find it difficult to convince their clients
to adopt such a strategy, however, because it implies that at the
time of the killing the defendant was an animal, or somehow less
than fully human.'

If there are no helpful alternative metaphors within the same
dominant metaphorical structure, then the situation becomes
much more bleak. The stickiness of sticky metaphors may make it
extremely difficult, if not impossible, for a lawyer to use the prod-
ucts of scientific research to trump or overcome the effects of the
metaphor. Science is not favored in many courtrooms anyway, and
an attempt to use science as a way to persuade the judge or jury to
set aside a way of metaphorical thinking that is fully embodied, and
therefore seems entirely natural and unchosen, would seem to be a
Herculean task.'” Indeed, we suspect that such a task could be al-
most impossible to complete successfully.

Beyond these strategy suggestions for lawyers, one might
imagine that the law should try to educate trial and appellate
judges (who, unlike most jurors, are repeat players in the criminal
justice system) about the problem of sticky metaphors, in the hope
that those judges might be able to watch for, and perhaps even
correct for, the possible negative effects of such metaphors.
Certainly the law would benefit from a greater awareness of the
nature and scope of this problem. But we do not see much reason

164. Cf Russell v. State, 849 So. 2d 95, 134 (Miss. 2003) (“Defense counsel did state, in
trying to explain [Defendant]’s way of life in prison of being under constant control of
guards as far as sleeping, meals and showers, as being like a caged animal. Defense counsel
stated that Officer Cotton, in taking [Defendant])’s money and not delivering the yeast, was
in effect poking a caged dog or a caged animal, and this is what caused the rage and help-
lessness in [Defendant] which eventually caused him to kill Officer Cotton.”). The trial jury
rejected the defendant’s manslaughter argument, and the conviction was affirmed on ap-
peal. Id. at 102.

165.  See gemerally Richard Lempert, Between Cup and Lip: Social Science Influences on Law
and Policy, 10 Law & PoL’y 167, 173, 186 (1988).
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to be optimistic that, even with greater knowledge, the problem
can be overcome.

The closest analogue might be the ever-present need to teach
airplane pilots to trust in their instruments and not in their own
senses, especially when flying at night or in similar conditions of
low visibility. As a recent article explained:

Once called pilot vertigo or aviator’s vertigo, spatial disorien-
tation is a persistent killer. Federal Aviation Administration
statistics show that the condition is at least partly responsible
for about 15 percent of general aviation accidents . .. 90 per-
cent of which are fatal. According to a 2004 study, the average
life expectancy of a non-instrumentrated pilot who flies into
clouds or instrument conditions is 178 seconds.... [N]o
amount of expertise, training, or experience immunizes
against spatial disorientation. ... Humans maintain orienta-
tion and posture through a system of senses . ... The system
has evolved over eons, and is well adapted for Earth. But it is
easily fooled. . . . [I]nstinct is worse than useless in the clouds
.... [Plilots must learn against all contradictory sensations
the difficult discipline of an absolute belief in their instru-
ments. . . . The only way to completely eliminate the problem
... is to develop fully automated aircraft."”

The task of educating judges to ignore their deeply embedded,
physiologically grounded ways of thinking about emotion, and sub-
stituting instead an “absolute belief” in scientific research, would
seem to be almost as difficult as training pilots to trust their in-
struments over their own instincts. And we will probably never be
able to eliminate the problem by converting to fully automated jus-
tice.

CONCLUSION

The goal of this Article has been to introduce the concept of the
sticky metaphor, a concept that previously has received almost no
attention in either psychology literature or law literature, and to
discuss the concept in the contexts of anger, fear, and the voluntary
manslaughter doctrine in the criminal law. We believe that sticky
metaphors—especially in the area of emotion metaphors—are real

166. Tom LeCompte, The Disorient Express, AIR & SPACE Mac., Aug./Sept. 2008, at 38~
39, 41, 43.
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and have a real potential to affect the law. In particular, we believe
that the sticky metaphor of “anger = heat and pressure in a closed
container” already affects the law; in our view, it is part of the rea-
son for the persistence of the traditional voluntary mansiaughter
doctrine.

Many questions in this area remain unanswered. For instance,
are there any significant categories of sticky metaphors other than
metaphors for the emotions? What about the common metaphori-
cal structure of describing emotional suffering in terms of physical
pain (“it cuts like a knife”; “when she broke up with me, she hurt
me so bad”; “my heart is broken”)? Are such metaphors sticky, and
if so, does their stickiness affect tort law and related legal doc-
trines? More generally, studies should be conducted to explore the
extent to which emotion metaphors, as well as other kinds of met-
aphors, are truly sticky. Although the existing scientific evidence, as
reported herein, strongly supports our conclusion that sticky met-
aphors exist, and can affect the law, direct proof of these
propositions remains lacking.

In any event, the acknowledged centrality of metaphor to the
law, and the conceded potential power of the metaphor, should
make it a high priority to continue to expand our knowledge of
metaphor and its effects. Learning more about sticky metaphors
will not necessarily be easy—as Lakoff and Turner note, “[Tlhe
things most alive in our conceptual system are those things that we
use constantly, unconsciously and automatically”’—but that is no
reason not to try.

167. LAKOFF & TURNER, supra note 12, at 62,



