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CHILDREN OF ASSISTED REPRODUCTIONt

Kristine S. Knaplund*

More than three decades after the birth of the first child conceived through in vitro

fertilization, few states have comprehensive statutes to establish the parentage of

children born using assisted reproduction techniques (ART). While thousands of

such children are born each year courts struggle to apply outdated laws. For ex-

ample, does a statute terminating paternity for a man who donates sperm to a

married woman apply if the woman is unmarried? In 2008, the Uniform Probate

Code (UPC) added two much-needed sections on the complicated parentage and

inheritance issues that arise in the field of assisted reproduction. Yet it is unclear

whether states will enact these new UPC sections; few states have enacted compa-

rable provisions of the Uniform Parentage Act (UPA). The issues can be

controversial, particularly regarding children born years after an intended parent's

death, or when the discussion turns to enforcement of a contract for a gestational

carrier the preferred term for a surrogate mother

This Article explores the legal landscape for children conceived through assisted

insemination, in vitro fertilization, intracytoplasmic sperm injection, and other

techniques. The Article discusses the differences between the UPA and UPC sec-

tions that concern assisted reproduction. It examines the critical normative and

ethical questions answered by these statutes and analyzes the likelihood that states

will adopt either uniform act. The Article looks briefly at gestational carrier agree-

ments to consider whether and how they should be enforced. The Article concludes

by noting the need for legislation, the virtues of the UPC over the UPA, and the

hope that states will address all those who use ART including gay and lesbian

couples, and single parents.

INTRODUCTION

Louise Brown, the first child conceived through in vitro fertiliza-
tion, is about to celebrate her 34th birthday.' Today, thousands of
children are born each year using assisted reproduction techniques
such as assisted insemination, in vitro fertilization, donation of sperm
and ova (unfertilized eggs), and gestational carriers.! Despite the

t @ 2011 Kristine S. Knaplund. All rights reserved.
Professor of Law, Pepperdine School of Law. The Author wishes to thank the

American College of Trust and Estate Counsel, the Michigan journal of Law Reform and Clara
Presler, Professors Ronald Chester, Susan Gary and Lawrence Waggoner, and research li-
brarianjennifer Allison.

1. Fergus Walsh, 30th Birthday For First IVF Baby, BBC NEWS (July 14, 2008),
http://news.bbc.co.uk/go/pr/fr/-/2/hi/health/7505635.stm.

2. "Gestational carrier" or "gestational mother" is the preferred term now, rather than
"surrogate" or "surrogate mother," for reasons explained in the Comments to the Uniform
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rapid increase in assisted reproduction over the past decades, few
states have comprehensive statutes to establish the parentage of
these children. As a result, courts struggle to apply outdated laws
and wrestle with questions such as whether a statute terminating
paternity for a man who donates sperm to a married woman ap-
plies if the recipient is unmarried. If the statute addresses
paternity for donated sperm when assisted insemination is used,
does it apply to in vitro fertilization as well?' Does the same statute
apply if ova are donated rather than sperm?6 The legal climate is
more uncertain if a gestational carrier is used. In addition to legal
wrangling over whether a contract with the carrier is enforceable
and under what terms, courts must grapple with statutes that, in
certain cases, allow a man to deny paternity but create an irrebut-
table presumption that the woman who gives birth is the mother.

In 2008, the Uniform Probate Code (UPC) added two new and
much-needed sections on the complicated parentage and inher-
itance issues that arise in the field of assisted reproduction.! The
sections, 2-120 and 2-121, fill previous gaps with five key provisions.
First, in contrast to existing legislation in many states, the statutes
address the donation of all reproductive material-sperm, ova, and
preembryos-and not simply sperm.! Second, the UPC sections
apply to all participants in assisted reproduction technologies-
married and unmarried, heterosexual and same-sex, partnered and
single'o-again in contrast to many state statutes." Third, the UPC

Parentage Act Article 8: the term "surrogate" is inaccurate, misleading, and potentially nega-
tive, while the term "gestational mother" is "both more accurate and more inclusive" because
it includes both a woman who performs the gestational function without a genetic tie to the
child, and a woman who is both the gestational and genetic mother of the child. UNsF. PAR-
ENTAGE ACT, Article 8 cmt. (2002), 9B U.L.A. 75 (Supp. 2011). For an explanation of the
terminology, see Charles P. Kindregan, Jr., Considering Mom: Maternity and the Model Act Gov-
erning Assisted Reproductive Technology, 17 AM. U. J. GENDER Soc. POL'Y & L. 601, 609-10
(2009).

3. See infra notes 96-105 and accompanying text.
4. See, e.g., In re Adoption of Michael, 636 N.YS.2d 608, 609 (Sur. Ct. 1996).
5. See In re Parentage of J.M.K & D.R.K, 155 Wash.2d 374, 392 (2005) (holding that,

because "the process of artificial insemination is completely different from the process [sic]
in vitro fertilization [IVF]," a Washington assisted insemination statute did not apply to chil-
dren conceived through IVF. The statute has since been amended.); Finley v. Astrue, 372
Ark. 103, 111 (2008) (asserting that assisted insemination and PVF are "two completely dif-
ferent procedures" and thus an Al statute does not apply to children conceived through IVF
using deceased husband's frozen sperm).

6. See, e.g., Dantzig v. Biron, No. 07-CA-1, 2008 Ohio App. LEXIS 180 (Jan. 18, 2008)
(dismissing a parentage action for failure to include a necessary party, the unnamed egg
donor).

7. See, e.g., Soos v. Superior Court, 182 Ariz. 470, 475 (1994);J.R. v. Utah, 261 F. Supp.
2d 1268, 1280 (D. Utah 2003).

8. See infra Part II.
9. See infra Part II.A.
10. See infra notes 43-49 and accompanying text.
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addresses assisted reproduction techniques, such as in vitro fertili-
zation, in addition to assisted insemination. Fourth, the UPC
addresses issues of maternity in cases such as the use of a gestation-
al carrier, or instances in which the birth mother has no genetic
connection to the child.'3 Finally, now that thousands of couples
are cryopreserving their preembryos for long periods of time, the
UPC covers instances in which the intended parents have divorced
or one parent has died before the preembryos are implanted. 4

Will states enact these new UPC sections? Earlier efforts to enact
uniform laws regarding the parentage of children of assisted re-
production have met with little success. Few states have enacted
comparable provisions of the Uniform Parentage Act (UPA),
which, in many ways, duplicate the parentage and inheritance pro-
visions of the UPC.'6 In several critical areas, however, the Uniform
Probate Code sections differ markedly from the Uniform Parent-
age Act: the UPC includes all those who use assisted reproduction
and enacts an overly broad presumption regarding the parentage
of children born years after an intended parent's death." These
differences between the UPC and UPA mean that the UPC is far
more controversial.

This Article begins by exploring the current legal landscape for
children of assisted reproduction-those who are not conceived
through sexual intercourse, but rather through assisted
insemination (Al),"' in vitro fertilization,20 intracytoplasmic sperm

11. See infra notes 96-105 and accompanying text.
12. See infra Part II.A.
13. See infra Part II.B.
14. See infra Part II.A.3.
15. The National Conference of Commissioners on Uniform State Laws (NCCUSL)

first drafted the Uniform Parentage Act in 1973 to address the parentage of nonmarital
children. In 2000 and 2002, NCCUSL amended the UPA to include children conceived
using assisted reproduction techniques. See UNIF. PARENTAGE ACT, Prefatory Note (2002),
9B U.L.A. 5 (Supp. 2011). For example, only Texas and Utah have adopted UPA Section
801(b) regarding parentage when a gestational carrier is used. TEX. FAM. CODE ANN.

§ 160.754 (West 2006); UTAH CODE ANN. § 788-15-801 (LexisNexis 2008).
16. UNIF. PARENTAGE ACT Article 7 cmt. & Article 8 cmt. (2002), 9B U.L.A. 67, 74-75

(Supp. 2011).
17. See infra part II.
18. Cf infra part III.B passim.
19. Assisted insemination, also called artificial insemination or intrauterine insemina-

tion, involves inserting the sperm into the woman's cervix by means of a syringe or other
device. See CTRS. FOR DISEASE CONTROL & PREVENTION, 2009 ASSISTED REPRODUCTIVE

TECHNOLOGY SUCCESS RATES 544 (2011) [hereinafter 2009 ART SUCCESs RATES], available at
http://www.cdc.gov/art/ART2009/PDF/ART 2009_Full.pdf.

20. In vitro fertilization requires collecting the sperm and the ova, and combining
them in the laboratory. Once the sperm has fertilized the egg, the resulting preembryo is
implanted in the woman. Id.
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injection, 2 and other laboratory techniques that handle the sperm,
egg, or both. Section II explores the provisions of, and discusses the
main differences between, the sections of the Uniform Parentage
Act and the Uniform Probate Code that concern assisted
reproduction. These sections are Articles 7 and 8 of the UPA, and
Sections 2-120 and 2-121 of the UPC. For children born without a
gestational carrier (a situation governed by Article 7 of the UPA
and Section 2-120 of the UPC), the two principal differences
concern establishing consent to assisted reproduction22  and
references to same-sex couples and single parents. In addition,
only the UPC mandates timetables for assisted reproduction after
an intended parent has died. For children born using a gestational
carrier (a situation governed by Uniform Parentage Act Article 8
and Uniform Probate Code Section 2-121), key distinctions include
the UPA's extensive court involvement in the gestational
agreement and the UPC's gender-neutral terms that allow
application to same-sex couples.

Section III analyzes the likelihood that states will adopt either
uniform act by examining critical normative and ethical questions
answered by these statutes. First, how should consent to ART be
established, especially consent to be a parent after death? Second,
if a decedent is found to be a parent of a child conceived years af-
ter his or her death, does this encourage the postmortem retrieval
of gametes (sperm and ova) without the decedent's consent?
Should single parents and same-sex couples be included in the
statutes, or should the statutes determine parentage only for chil-
dren of heterosexual couples? Finally, Section III looks briefly at
gestational carrier agreements to consider whether and how they
should be enforced. Section IV concludes the Article by noting the

21. Intracytoplasmic sperm injection, developed in the 1990s, involves inserting a sin-
gle sperm into an egg and then implanting the resulting preembryo. Id.

22. Requiring evidence of consent for assisted reproduction might strike some as odd.
For children conceived through coitus, consent to be a parent is not a consideration. Even if
the child was conceived under criminal or fraudulent circumstances (for example, a false
promise of infertility), the progenitors are still the parents of the resulting child. Seel. Glenn
Cohen, The Right Not to Be a Genetic Parent?, 81 S. CAL. L. REv. 1115, 1128 & nn.37-38 (2008).
In contrast, when a child is conceived using assisted reproduction, the public policy consid-
erations are quite different, and consent (or rather, intent to be the parent) needs to be
established. UNIF. PARENTAGE ACT § 704 cmt. (2002), 9B U.L.A. 69-70 (Supp. 2011) ("Con-
sent to Assisted Reproduction" requires consent by the woman and man who intend to be
the parents of a child born using ART to be in a record signed by the woman and the man).
In many instances involving assisted reproduction, the biological parent does not intend to
be the parent of the child. As Professor Schultz observed, "the choices generated by modern
reproductive technology have made personal intention a far more significant factor in pro-
creation and parenthood." Majorie Maguire Schultz, Reproductive Technology and Intent-Based
Parenthood: An Opportunity Far Gender Neutrality, 1990 Wis. L. REv. 297, 300.

902 [VOL. 45:4
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need for legislation in the area of assisted reproduction, the virtues
of the UPC over the UPA, and the hope that state legislation will
address the needs of all those who use assisted reproduction.

I. A BRIEF DESCRIPTION OF ASSISTED REPRODUCTION

Assisted reproduction techniques (ART) include a range of pro-
cedures that vary in complexity. All have one thing in common:
ART does not include reproduction through sexual intercourse. In
this Article, ART refers to procedures that enable human pregnan-
cy through the handling of sperm, eggs, or both, outside of the
human body. ART is often, but not exclusively,13 used to overcome
infertility. The simplest ART, and the first to be widely available, is
assisted (or artificial) insemination (AI), in which sperm is trans-
ferred to a woman's uterus or cervix with a syringe or similar
device. A medical professional is not necessary for Al." If the
sperm provider is married to the woman being inseminated, the
procedure is called AIH (assisted insemination by husband). If
the woman's male partner is sterile or has a low sperm count, or if
the woman has no male partner, then AID (assisted insemination
by donor) can be used.

23. For example, a fertile couple with a genetic history of Tay-Sachs disease (a disorder
that damages the brain and nerve cells) or cystic fibrosis (an inherited disease that causes
serious breathing problems and lung disorders) might use in vitro fertilization in order to
decide which preembryo to implant. Once the sperm and egg have successfully joined in a
petri dish, and the resulting preembryo has started dividing, one cell is removed from the
preembryo for preimplantation genetic diagnosis (PGD). A preembryo that has the genetic
markers for Tay Sachs or cystic fibrosis is discarded, and a preembryo free of the markers is
implanted. In a 2006 survey conducted by the Genetics and Public Policy Center at Johns
Hopkins University, more controversial uses of PGD were also documented. For example,
the survey found that 42% of ART clinics provided PGD for non-medical sex selection (i.e.,
sex selection for family balancing, rather than to avoid a genetic disease caused by a muta-
tion on the X chromosome). Susannah Baruch, Preimplantation Genetic Diagnosis and Parental
Preferences: Beyond Deadly Disease, 8 Hous. J. HEALTH L. & PoL'Y 245, 253 (2008). Some have
argued that parents have a duty to use PGD to select their children. See, e.g., Julian Savulescu
& Guy Kahane, The Moral Obligation to Create Children with the Best Chance of the Best Life, 23
BIOETHICS 274 (2009). The lack of regulation on the use of PGD has prompted calls for
oversight. See, e.g., Jaime King, Predicting Probability: Regulating the Future of Preimplantation
Genetic Screening, 8 YALE J. HEALTH POL'Y L. & ETHics 283, 337 (2008) (proposing a new
regulatory body to oversee PGD, which the author calls "preimplantation genetic screen-
ing").

24. See INSEMINATION HELP, http://www.insemination-help.com (last visited Feb. 18,

2012) (explaining under the subtitle Instructions for Artificial Self Insemination how to insemi-
nate at home and offering kits for sale for self insemination).

25. Jhordan C. v. Mary K, 224 Cal. Rptr. 530, 535 (Cal. Dist. Ct. App. 1986) ("Artificial
insemination is, as demonstrated here, a simple procedure easily performed by a woman in
her own home.").

903
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In vitro fertilization (IVF) is far more complicated, and always
requires medical involvement. In IVF, the sperm and the egg are
combined in the laboratory, often by intracytoplasmic sperm injec-
tion (ICSI) that injects a single sperm directly into the egg."' Once
the sperm has fertilized the egg and the egg has begun dividing, the
resulting preembryo is transferred from the lab to be implanted in
the birth mother. IVF can involve a couple's own gametic material,
or the sperm, egg, or. both can be donated.

The least frequently used ART," and arguably the most contro-
versial," involves a surrogate or gestational carrier. The term

26. 2009 ART SUCCESS RATES, supra note 19, at 544. The Report found that, nationally,
ICSI was used in 65% of the cycles of reporting clinics. Id. at 91. The percentage has increased
steadily since 1998, when ICSI was used in 40% of the cycles reported to the CDC. CTRS. FOR
DISEASE CONTROL & PREVENTION, ASSISTED REPRODUCTIVE TECHNOLOGY: NATIONAL

SUMMARY REPORT [hereinafter ART NATIONAL SUMMARY REPORT], available at, http://
apps.nccd.cdc.gov/art/Apps/NationalSummaryReport.aspx (select year 1998 from the pull-
down menu).

27. The 2009 CDC report found that IVF was used in more than 99% of the cycles;
that percentage has been unchanged since 2001. ART NATIONAL SUMMARY REPORT, supra
note 26. Other ART procedures are not frequently used, and thus will not be discussed in
this Article. Those include GIFT (gamete intrafallopian transfer), "removing eggs from the
woman's ovary, combining them with sperm, and using a laparoscope to place the unferti-
lized eggs and sperm into the woman's fallopian tube through small incisions in her
abdomen," and ZIFT (zygote intrafallopian transfer) in which a fertilized egg is surgically
implanted into a woman's fallopian tube. 2009 ART SUCCEss RATES, supra note 19, at 544,
545 (providing definitions of GIFT and ZIFT). From 2001 to the most recent CDC Report
on ART (2009), each CDC National Summary has found that GIFT and ZIFT were used less
than 1 percent of the time by reporting clinics. See ART NATIONAL SUMMARY REPORT, supra
note 26.

28. One report estimates a total of 14,000 to 16,000 gestational carrier or surrogate
pregnancies through 2002. Deborah Morgenstern Katz, Womb for Rent, PARENTING MAGA-

ZINE, Dec./Jan. 2002 at 86, 88.
29. See, e.g., Anita Allen, The Black Surrogate Mother, 8 HARV. BLACKLETrER J. 17, 18

(1991) ("Affluent white women's infertility, sterility, preferences and power threaten to turn
poor Black women, already understood to be a servant class, into a 'surrogate class.'") (in-
ternal citation omitted). Allen calls for a per se ban on commercial surrogacy as "the
safest-the wisest-course" for Black women. Id. at 31. See also April L. Cherry, Nurturing in
the Service of White Culture: Racial Subordination, Gestational Surrogacy and the Ideology of Mother-
hood, 10 TEx.J. WOMEN & L. 83, 128 (2001) ("By asking who is the 'real' or natural or legal
mother in the gestational surrogacy cases, the courts mask the use of White power over the
maternity of Black women, further devaluing the affectional ties Black women have not only
with White children but with Black children as well."); Michelle Ford, Gestational Surrogacy is
Not Adultery: Fighting Against Religious Opposition to Procreate, 10 BARRY L. REV. 81, 97-100
(2008) (describing religious opposition to gestational surrogacy, and concerns for the eco-
nomic exploitation of poor women); Lisa C. Ikemoto, Destabilizing Thoughts on Surrogacy
Legislation, 28 U.S.F. L. REV. 633, 641-45 (1994) (describing how "patriarchy, white suprem-
acy, heterosexism and class hierarchy" influence laws on reproduction, including surrogacy);
Kevin Tuininga, The Ethics of Surrogacy Contracts and Nebraska's Surrogacy Law, 41 CREIGHTON

L. REv. 185, 192-204 (2008) (addressing concerns of commodification, exploitation of
women, profiteering surrogacy agencies, class and race problems in surrogacy selection, and
issues of satisfaction and suitability of the intended parents); Katherine B. Lieber, Note,
Selling the Womb: Can the Feminist Critique of Surrogacy beAnswered?, 68 IND. L.J. 205, 211 (1992)
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"surrogate" will be used in this Article to refer to a woman who is
carrying her own genetic child but has agreed to relinquish the
child to the intended parents once the child is born. "Gestational
carrier" refers to a woman who, like the surrogate, has agreed to
relinquish the child, but unlike the surrogate, has no genetic con-
nection to the child."

Since 2002, the Centers for Disease Control & Prevention
(CDC) has found that less than 1 percent of the ART cycles each
year involve a gestational carrier. However, the CDC Reports in-
clude only ART in which the egg or the preembryo is handled
outside the body, and thus exclude all cases in which only Al is
used.3 Still, since In re Baby M,3 4 which held that the surrogate (the
genetic mother and birth mother) was the legal mother of a child
conceived through ART, traditional surrogacy is rarely used. In-
stead, the gestational carrier's eggs are not used, meaning that IVF is
necessary. The new UPC amendments, like UPA Articles 7 and 8,
encompass all the forms of ART described above.

II. THE NEW UPC AMENDMENTS CONTRASTED WITH

THE UNIFORM PARENTAGE ACT

The two new UPC amendments on assisted reproduction apply
to an ART child for whom the birth mother is an intended parent

(asserting that while some feminists see surrogacy as a reproductive choice, "most feminist
writers see surrogacy as a form of slavery or prostitution").

30. North Dakota, by statute, differentiates between a gestational carrier (in which the
egg and sperm of the intended parents are implanted in a woman) and a surrogate. N.D.
CENT. CODE § 14-18-01 (2009). Surrogate contracts are void in North Dakota, § 14-18-05,
while gestational carrier contracts are enforceable, and a child born to a gestational carrier
is a child of the intended parents for all purposes, § 14-18-08.

31. The CDC reports the number of cycles that were started each year at an ART clin-
ic, not the number of people who were treated. A cycle begins when a woman takes
hormones "to stimulate egg production or starts ovarian monitoring with the intent of hav-
ing embryos transferred." CTRS. FOR DISEASE CONTROL & PREVENTION, 2008 ASSISTED

REPRODUCTIVE TECHNOLOGY SUCCESs RATES 4 (2010) [hereinafter 2008 ART SUCCESS

RATES], available at http://www.cdc.gov/art/ART2008/PDF/ART_-2008_Full.pdf.
32. ART NATIONAL SUMMARY REPORT, supra note 26.
33. The CDC ART Reports define ART as "[a]ll treatments or procedures that involve

surgically removing eggs from a woman's ovaries and combining the eggs with sperm to help
a woman become pregnant." 2009 ART SUCCESS RATES, supra note 26, at 537.

34. 537 A.2d 1227, 1234 (N.J. 1988).
35. Steven H. Snyder & Mary Patricia Byrn, The Use of Prebirth Parentage Orders in Surro-

gacy Proceedings, 39 FAM. L.Q. 633, 640 (Fall 2005). Accord UNIF. PARENTAGE ACT, Article 8
cmt. (2002), 9B U.L.A. 75 (Supp. 2011) (noting that using a gestational carrier who is also
the genetic mother "is now typically avoided by the majority of ART practitioners in order to
decrease the possibility that a genetic/gestational mother will be unwilling to relinquish her
child to unrelated intended parents").

SUMMER 2012] 905
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discourage the use of ART by anyone other than heterosexual mar-
ried couples. An Oklahoma statute authorizes only married
couples to use assisted insemination (Al)."'6 Many state statutes
clarify the parentage of ART children only in cases where the
child's parents are married.6 2 That leaves many ART children in
limbo, being raised by adults who function as their parents but are
not legally recognized. As ProfessorJoslin has observed:

Despite the fact that the evidence suggests that a significant
number of women making use of alternative insemination are
unmarried, only four states-Delaware, New Mexico, North
Dakota, and Wyoming-and the District of Columbia have
statutes that by their literal terms apply to children born to
unmarried couples .... In sum, children born to unmarried
couples through alternative insemination remain excluded
from the statutory and common law provisions in the vast ma-
jority of states."'

In addition to the Al statutes, some states have enacted laws de-
claring that only those gestational surrogacy contracts entered into
by married couples are enforceable. Florida, for example, provides

CODE ANN. § 78B-6-117(3)(b) (LexisNexis 2008). FLA. STAT. § 63.042(3) (2006) states that a
homosexual is not eligible to adopt, but a Florida court has held that the ban violated the
equal protection clause of the Florida constitution. See Fla. Dep't of Children & Families v.
X.X.G., 45 So. 3d 79, 81 (Fla. Ct. App. 2010). In 2008, Arkansas voters passed Initiative Act 1,
which prohibited unmarried cohabitants from being foster or adoptive parents, but the law
was held to violate the Arkansas constitution in Arkansas Dept. of Human Services v. Cole, 2011
Ark. 145 (Apr. 7, 2011). For a survey of state laws governing adoption, see National Center
for Lesbian Rights, Adoption by Lesbian, Gay, and Bisexual Parents: An Overview of Current Law,
NATIONAL CENTER FOR LESBIAN RIGHTS, available at http://www.nclrights.org/site
/DocServer/adptn24.pdfdoclD=1221 (last visited Feb. 25, 2012); see also Am. Soc'y for
Reprod. Med., Access To Fertility Treatment by Gays, Lesbians and Unmarried Persons, 92 FERTILI-

Ty & STERILITY, 1190,1191 (2009).
161. See OKLA. STAT. ANN. tit. 10, § 553 (West 2011) (authorizing doctors to perform ar-

tificial insemination only with permission of husband and wife).
162. These include statutes modeled on the 1973 Uniform Parentage Act, which pro-

vided that a husband who consented to the artificial insemination of his wife was the father
of the resulting child, but were silent on parentage for unmarried couples, see, e.g., Mo. REV
STAT. § 210.824 (2000); NEV. REv. STAT. § 126.061 (2011); N.J. STAT. ANN. § 9:17-44 (West
2002), but even more recent statutes covering egg donation deal only with married couples,
e.g., OKLA. STAT. ANN. tit. 10 § 554 (2009) ("Any child or children born as a result of a heter-
ologous oocyte donation shall be considered for all legal intents and purposes, the same as a
naturally conceived legitimate child of the husband and wife which consent to and receive
an oocyte pursuant to the technique of heterologous oocyte donation."). For a discussion of
these statutes and their effects on single women, see Richard F. Storrow, Rescuing Children
from the Marriage Movement: The Case Against Marital Status Discrimination in Adoption and As-
sisted Reproduction, 39 U.C. DAVIs L. REv. 305, 310-13 (2006).

163. Courney G. Joslin, Protecting Children(?): Marriage, Gender and Assisted Reproductive
Technology, 83 S. CAL. L. REv. 1177, 1186-187 (2010) (footnotes omitted).
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that "[a] contract for gestational surrogacy shall not be binding
and enforceable unless . . . the commissioning couple are legally
married and are both 18 years of age or older."'" Texas and Utah
have similar laws authorizing gestational agreements on the condi-
tion, inter alia, that "[t]he intended parents must be married to
each other," 6 5 but neither state will recognize the marriage of two
men performed legally in another state.16 For such a married cou-
ple,' this refusal to allow the use of ART or to enforce their
gestational agreement could implicate a right to procreate sug-
gested by the United States Supreme Court's decisions in such
cases as Griswold v. Connecticut.w Using a gestational carrier is the
only means by which a gay couple can have a child. If the purpose
of marriage is to have and raise children, as some have argued in
the debate over same-sex marriage, 1 this provides a compelling
reason to include married gay couples in these statutes. A right to
procreate protects the creation of children, not the specific hetero-
sexual conduct that leads to them. As Professor Robertson has
argued, "beliefs about the importance of having offspring are so
important that coital reproduction by married couples is constitu-
tionally protected .... But if that point is so, then noncoital

164. FLA. STAT. ANN. § 742.15(1) (2010). Six states have similar statutes: NEv. REV.

STAT. § 126.045 (2011); N.H. REv. STAT. ANN. § 168-B:21 (2002); UTAH CODE ANN. § 78B-15-
801 (LexisNexis 2008); VA. CODE ANN. § 20-156 (2008).

165. TEX. FAM. CODE § 160.754(b) (West 2010); accori UTAH CODE ANN. § 78B-15-
801(3).

166. TEX. FAM, CODE§ 160.754(b) (West2010); UTAH CONST. art 1, § 29.
167. Seven states issue marriage licenses to same-sex couples: Massachusetts, Connecticut,

Iowa, Vermont, New Hampshire and New York, plus the District of Columbia. Defining Mar-
riage: Defense of Marriage Acts and SameSex Marriage Laws, NAT'L CONF. OF STATE LEGISLATURES,
http://www.ncsl.org/issues-research/human-services/same-sex-marriage-overviewaspx (last

updated Feb. 24, 2012). Although California does not currently allow same-sex marriage, the

Ninth Circuit Court of Appeals found that the state constitution's restriction on same-sex
marriage was invalid. This decision will not take effect, however, until it is decided on ap-
peal. Id.

168. Griswold v. Connecticut, 381 U.S. 479 (1965) (ban on sale of contraception to
married couple violated right of privacy).

169. See, e.g., Jeffery J. Ventrella, Square Circles?!! Restoring Rationality to the Same-Sex "Mar-
riage" Debate, 32 HASTINGS CONST. L.Q. 681, 702-06 (2005) (providing that "[c]ourts have
always recognized that the relationship between procreation and marriage is the reason for
State protection of the institution" and citing cases); Amy L. Wax, Op-Ed Promoting the Ideal of
Procreation, N.Y. TIstEs (Aug. 4, 2010, 11:45 PM), http://wwv.nytimes.com/roomfordebate
/2010/08/04/gay-marriage-and-the-constitution/promoting-the-ideal-of-procreation ("The

privileged place accorded marriage between a man and a woman represents the law's attempt
to recognize the unique value of the ideal family-mother, father, child-and to encourage its
formation."). But seeJohn Robertson, Gay and Lesbian Access to Assisted Reproductive Technology, 55
CASE W. REs. L. REv. 323, 342-45 (2004) (refuting such arguments); Am. Soc'y for Reprod.
Med., supra note 160, at 1190 ("Neither concerns about the welfare of children nor the desire
to promote marriage justify denying reproductive services to unmarried individuals or couples,

including those who are gay or lesbian.").
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reproduction should also be presumptively protected because it
involves conduct that arrives at the same results that coital repro-
duction does." 0 While Professor Robertson argues that only
married couples should have this right to procreate using ART, the
U.S. Supreme Court has not limited the right of privacy to married
couples, concluding that "it is the right of the individual, married
or single, to be free from unwarranted governmental intrusion into
matters so fundamentally affecting a person as the decision wheth-
er to bear or beget a child.""1 Unlike the statute in Eisenstadt v.
Baird, which criminalized providing contraceptives to unmarried
persons, most state statutes allow single, gay, and lesbian persons to
use ART to have children, but penalize them by failing to provide
the same clear rules for parentage as given to married couples.
These statutes should determine parentage for everyone using
ART, whether married or not. Some scholars have argued that stat-
utes that explicitly limit certain ARTs to married couples infringe
on the right of privacy of unmarried persons found in cases such as
Skinner' 2 and Eisenstadt."3 Professor Daar, for example, argues that
such statutes "pose an undue burden on the rights of unmarried
persons to procreate. "17 Laws that restrict ART to married cou-
ples '17 are reminiscent of old statutes that sought to discourage
out-of-wedlock children by refusing to allow these children to in-
herit. ' Centuries of discrimination against illegitimate children
were finally overcome with "a transformation of the law of illegiti-
macy in the United States [that] followed the world-wide pattern of

170. John A. Robertson, Liberalism and The Limits of Procreative Liberty: A Response To My

Critics, 52 WASH. & LEE L. REv. 233, 246 (1995).
171. Eisenstadt v. Baird, 405 U.S. 438, 453 (1972) (referring to the decision in Griswold

that struck down a Massachusetts statute prohibiting the distribution of contraceptives to

unmarried couples); see also Skinner v. Oklahoma, 316 U.S. 535 (1942).
172. 316 U.S. 535 (1942). The U.S. Supreme Court held that an Oklahoma statute that

required sterilization of repeat offenders who committed larceny, but not embezzlement,

violated the equal protection clause of the 14th Amendment by forever depriving the con-

victed felon of "one of the basic civil rights of man." Skinner, 316 U.S. at 541.
173. Eisenstadt, 405 U.S. at 453.
174. Daar, supra note 156, at 52. Professor Daar goes on to conclude that "[s]tate laws

that deprive unmarried individuals of access to ART seem ripe for invalidation under the

Constitution on deprivation of liberty grounds." Id. at 54. Professor Robertson, by contrast,

notes that "the United States Supreme Court has never recognized a constitutional right to
conceive if unmarried" and concludes that the "nightmare vision that respect for procreative

liberty would protect the right of a single man or woman to orchestrate the conception,
gestation, and birth of a child for that person to rear or allocate to others to rear is simply

wrong." Robertson, supra note 170, at 239-40.
175. See, e.g., FLA. STAT. § 742.15(1) (2010) (declaring that only married couples can

create legally enforceable contracts for gestational surrogacy); OKLA. STAT. tit. 10, § 553
(2011) (authorizing only married couples to use Al).

176. See Levy v. Louisiana, 391 U.S. 68 (1968). For a discussion of these policies, see Ap-
pleton, supra note 85, at 243-44.
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approximating the status of the child born outside marriage to that
of the child born within marriage."' 7 The UPC amendments on
assisted reproduction attempt to treat ART children on the same
basis as those conceived through coitus. Thus, it is critical to in-
clude all children of assisted reproduction in these statutes. The
attempt to decrease out-of-wedlock births by stigmatizing their off-
spring failed miserably; this same attempt with ART children is
likely to fail as well.

E. How Should Gestational Carrier Agreements Be Enforced?

Whether gestational carrier or surrogacy agreements should be
enforceable has been debated since a highly publicized Scotland
Yard investigation of a surrogate in England in 1985"' and the Baby
M case in the United States in 1986.179 Opponents of surrogacy and
gestational carrier agreements argue, for example, that the con-
tracts commodify women and children, that it is impossible to fairly
enforce an agreement on an experience such as pregnancy, and
that the arrangements prey on those with fewer resources and
standing in society.'8"

As with ART generally, most states do not have legislation or case
law that determines the enforceability of these agreements.8
Among the states willing to enforce gestational carrier agreements,
the procedures by which intended parents become legal parents
differ greatly. At one end of the spectrum, several states declare
that the intended parents are the legal parents of the child as soon
as the preembryo is implanted,' 2 or upon the child's birth.' At the
other end of the spectrum are states that require judicial involve-

177. Mary Ann Glendon, Marriage and the State: The WitheringAway Of Marriage, 62 VA. L.
REv. 663, 714 (1976).

178. January 4, 1985: Inquiry Over 'Baby-For-Cash' Deal BBC: ON THIs DAY, http://
news.bbc.co.uk/onthisday/hi/dates/stories/january/4/newsid_2495000/249585

7 .stm (last
visited Feb. 25, 2012).

179. In re Baby M, 537 A.2d 1227 (N.J. 1988); see also Darra L. Hofman, 'Mama's Baby,
Daddy's Maybe': A Slate-By-State Survey of Surrogacy Laws and Their Disparate Gender Impact, 35
WM. MITCHELL L. REv. 449, 452 (2009); Carla Spivack, The Law of Surrogate Motherhood in the
United States, 58 AM.J. COMP. L. 97, 99 (2010) (discussing Baby M case).

180. See Hofman, supra note 179, at 452 for a summary of these and other arguments
against surrogacy.

181. Seeid.at454.
182. See, e.g., N.D. CENT. CODE § 14-18-08 (2009).
183. ARK. CODE ANN. § 9-10-201 (2011) (although a court order is required to issue a

substituted birth certificate naming the intended mother, and not the gestational carrier, as
the mother); 750 ILL. COMP. STAT. 47/20, 47/25 (2010) (other requirements include, inter
alia, proof of the medical need for a gestational carrier); NEV. REv. STAT. ANN. § 126.045
(West 2011) (allowing only married heterosexual couples to be declared the legal parents).
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ment to establish parentage, either before ART begins5 4 or after
the child's birth." In states with no legislation or case law, the in-

186
tended parents usually follow adoption procedures.

The question is whether all intended parents should go through
a judicial process akin to adoption, as the UPA requires, or wheth-
er the less onerous procedure of the UPC is better suited to
gestational carrier agreements." One disquieting result of the
UPA's judicial model is that, in many cases, it requires an intended
parent to adopt his or her own genetic child.'8" This occurs when
the gestational carrier uses the gametes of one or both intended
parents.'" In Arredondo v. Nodelman, for example, a married couple
using its sperm and egg contracted with a gestational carrier to
carry the child and relinquish the baby upon the birth to the in-
tended parents."" The intended, and also genetic, parents brought

184. See N.H. REV. STAT. ANN. § 168-B:16 (2002); VA. CODE ANN. § 20-160(A) (West
2011).

185. E.g., FLA. STAT. § 742.16 (2010); UTAH CODE ANN. § 78B-15-801 (West 2011).
186. Hofman, supra note 179, at 466.
187. Another option is the middle ground provided by the ABA Family Law Section's

Model Act on Assisted Reproductive Techniques, which gives two alternatives: a judicial
preauthorization model, and an administrative model for a self-enforcing agreement pro-
vided all parties meet certain requirements (such as being represented by independent
counsel). See Christine Metteer Lorillard, Informed Choices and Uniform Decisions: Adopting the
ABA's Self-Enforcing Administrative Model to Ensure Successful Surrogacy Arrangements, 16
CARDOZOJ.L. & GENDER 237, 240-41 (2010).

188. See Nancy D. Polikoff, A Mother Should not have to Adopt Her Own Child: Parentage
Laws for Children of Lesbian Couples in the 21st Century, 5 STAN. J. C.R. & C.L. 201 (2009).

189. Utah requires one of the intended parents to be a genetic parent in order for the
agreement to be enforceable against the gestational carrier. See UTAH CODE ANN. § 78B-15-
801 to -809 (LexisNexis 2008). Both proposed alternatives of the ABA Family Law Section's
Model Act on Assisted Reproductive Techniques require one intended parent to be a genet-
ic parent. SeeSpivack, supra note 179, at 111.

190. Arredondo v. Nodelman, 622 N.Y.S.2d 181 (Sup. Ct. 1994); accord Johnson v.
Calvert, 851 P.2d 776 (Cal. 1993) (husband's sperm and wife's egg were used to conceive
child and implanted in gestational carrier; court held that where genetics and birth do not
coincide, the intent of the parties controls to find husband and wife are the parents); Hodas
v. Morin, 814 N.E.2d 320 (Mass. 2004) (genetic/intended parents sued for pre-birth
judgment of parentage for child born to gestational carrier; court had jurisdiction even
though all parties resided outside Massachusetts, because gestational agreement stipulated
that birth would take place at a Massachusetts hospital); Culliton v. Beth Israel Deaconess
Med. Ctr., 756 N.E.2d 1133 (Mass. 2001) (genetic mother and father of child born to
gestational carrier sued hospital to list them on birth certificate as parents in pre-birth
order); T.V. v. N.Y. State Dep't of Health, 2010 N.Y. Misc. LEXIS 1378 (N.Y. Sup. Ct.Jan. 15,
2010) (husband and wife, the genetic parents of the child implanted in a gestational carrier,
filed an uncontested action to name the intended parents-and not gestational carrier and
her husband-as parents on birth certificate; the court refused to grant relief, noting that
"an alternate remedy exists in the form of an expedited adoption which, notably, was
capable of being completed far more expeditiously than this action"), rev'd, 929 N.YS.2d 139
(2011);J.F. v. D.B., 879 N.E.2d 740 (Ohio 2007) (genetic parents, not gestational carrier, are
parents of child); Belsito v. Clark, 67 Ohio Misc. 2d 54 (Com. Pl. 1994) (intended parents
provided their own sperm and egg for the gestational carrier; asked for declaratory
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an uncontested action to list the wife, not the gestational carrier, as
the mother on the birth certificate. The New York trial court found
it lacked jurisdiction to find maternity because the statute addressed
only paternity, and an alternative remedy-adoption-existed for
the plaintiffs. While the Supreme Court of New York, Appellate
Division, reversed and declared that genetics could be used to es-
tablish that the wife was the mother,'91 the UPA would require the
husband and wife to submit to home visits, among other proce-
dures, in order to adopt their own genetic child. The UPA model
increases the costs of a gestational carrier agreement,92 and may
encourage parents to enter into such agreements in states with
friendlier legislation, or offshore.'93

Ultimately the choice between the UPC's self-enforcing agree-
ment and the UPA's judicial model may depend on one's beliefs on
the position of a gestational carrier. Is a gestational carrier analo-
gous to a woman giving up her child for adoption, in need of
protection from unscrupulous and desperate childless people? Or
is a gestational carrier an autonomous person capable of anticipat-
ing how she will feel when the child is born, and able to contract
away a decision to change her mind? Unlike a typical adoption, the
child of a gestational carrier comes into existence solely because of
the agreement. Given appropriate safeguards as in the UPC, the
gestational carrier should have the freedom to agree, in advance,
that she is not the legal mother of the child.

judgment that they were the parents of the child without the necessity of an adoption
proceeding); JR. v. Utah, 261 F. Supp. 2d 1268 (D. Utah 2002) (husband and wife were
genetic parents of child implanted in gestational carrier; birth certificate named gestational
carrier as mother).

191. TV, 929 N.YS.2d at 151-52.
192. The gestational carrier agreement itself may cost from $68,000 to over $100,000.

For example, the Fertility Institutes of Los Angeles, New York, and New Mexico, "urge you to
compare our complete Surrogacy prices (less than $68,000.00) with other programs costing
over $140,000.00." Surrogacy Solutions, THE FERTILITY INSTITUTES, http://wwW.fertility
-docs.com/surrogates fees.phtml?PHPSESSID=485c31e9e80604fff4fcc9cff6080235 (last visited
February 25, 2012).

193. See, e.g., Margot Cohen, A Search for a Surrogate Leads to India, WALL ST. J., Oct. 9,
2009, at W8; Amelia Gentleman, India Nurtures Business of Surrogate Motherhood, N.Y. TIMES,
Mar. 10, 2008, at A9; Abigail Haworth, Womb For Rent: Surrogate Mothers in India, WEBMD,

http://www.webmd.com/infertility-and-reproduction/features/womb-rent-surrogate-
mothers-india (last visited Feb. 25, 2012) (noting that Indian surrogacy is estimated to be a
$445 million a year business, with fees far lower than in the United States: "Surrogacy costs
about $12,000 in India, including all medical expenses and the surrogate's fee. In the U.S.,
the same procedure can cost up to $70,000."); Mark Magnier, A Bundle ofJoy With Baggage,
L.A. TIMEs, Apr. 19, 2011, at A4.
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CONCLUSION

Thousands of Americans use ART to have children every year.
Many of them are single or in same-sex relationships, while many
state statutes apply only to married heterosexual couples. This vac-
uum of statutory guidance for thousands of ART children and their
parents has two serious consequences, as Professor Robertson has
observed. First, it discriminates against certain kinds of infertility.
Second, "without resort to the courts and the development of laws
to protect the participants, there will be more disputes and prob-
lems than would otherwise occur."9 4 The key question in assisted
reproduction is "not on whether but on how the new technologies
should be used.",19

Adopting either the 2002 UPA or the 2008 amendments to the
UPC would be a vast improvement for most states. Either statute
resolves the issue of how to establish consent to ART, especially af-
ter one partner has died. For states willing to face the reality that
same-sex, unmarried and single people are using ART to have
children, the UPC is the better alternative to deal with these com-
plex issues. The UPC, unlike any version of the UPA, recognizes
that the statutes must include same-sex couples and single parents.
The UPC also recognizes that many people enter into agreements
with gestational carriers despite significant doubts about their en-
forceability. In the area of postmortem conception children, the
UPC provides useful time limits to ensure that estates need not
remain open indefinitely. The main failing of the UPC amend-
ments on PMC children, the presumption of consent for a married
decedent in UPC § 2-120, can be easily resolved by adapting the
presumption of consent from UPC § 2-121, thus requiring that the
decedent deposit gametic material before his or death, and that
the gametic material be actually used in conceiving the PMC child.

194. Robertson, supra note 170, at 262; see also 7 RICHARD A. LORD, WILLIS-ON ON CON-

TRACTS, § 16:22, at 615 (4th ed. 2010) ("Given the fact that the statutes and decisions thus
far have not deterred individuals from entering into these surrogacy arrangements, and the
likelihood that reproductive technology will continue to develop, it seems probable that the
courts have by no means ended their consideration of the many issues surrounding the
relationship.").

195. Robertson, supra note 170, at 261.
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