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They are an agricultural community who grow ensete and grains. They
are a Muslim community. They live in the Shoa area and speak the East
Gurage language. 29 And at least some in the Silte community want to be
recognized as their own Nationality, separate from the Gurage National-
ity, separate from the other Gurage communities.30 But who could decide
such a question? The Silte petitioned the Southern Nations regional state
government, and it petitioned the federal government in its turn to take
on the matter instead. But the federal government refused to decide as
well, sending the matter back to the regional state.3 This game of hot
potato went on and on, as the petition was passed back and forth from
the capital, to the region, and back yet again. In the meantime, the Silte
waited, and five years went by.32

The Oromo Nationality is the largest in Ethiopia, representing
roughly 40% of the population, as compared to the Amhara's 25% and
the Tigrean's 10%. 33 It has its own regional state, Oromia, in which most
of the people of Oromo Nationality live, and within which the Oromo
comprises a majority of the population.34 But the Oromo Liberation
Front (the "OLF") walked out of Ethiopia's post-communist transitional
government only a year after it was formed, and the OLF played no role
in drafting the current federal constitution." There is now sporadic vio-

29. See LEVINE, supra note 27, app. § VI(A).
30. See House of the Federation Referral Letter, Silte case, supra note 28; Request for

Constitutional Interpretation, Silte case, supra note 28.
31. See Request for Constitutional Interpretation, Silte case, supra note 28. Appropri-

ately, a fairly literal translation of the House's letter referring the matter to the Council
describes the question as having "stayed long turning around" between the federal and re-
gional governments. See House of the Federation Referral Letter, Silte case, supra note 28.

32. See Request for Constitutional Interpretation, Silte case, supra note 28.
33. The remaining 25% is composed of roughly 80 small ethnic groups. There are a few

other relatively large players, such as the Afar and Somali people, but most of the groups are
tiny even by comparison to the Tigreans, much less to the Oromo.

34. See FDRE Parliament website, supra note 20 ("According to the 1994 census result,
the major ethnic groups within the State [of Oromia] include 85% Oromo, 9.1% Amhara and
1.3% Gurage (some of Sebatbet Guragie, Sodo Gurage and Siltie). The remaining 4.6% con-
stitute other ethnic groups.") Based on the 1994 census numbering the total population of
Oromia as 18,732,525, the total Oromo population in Oromia should be nearly 16 million.
According to the same census, Oromo also comprise roughly 19% of the population in the
independently administered federal and Oromia capital of Addis Ababa, roughly half of the
population in the other two cities with the status of separately administered regional states or
federal districts, 6% of the tiny state of Gambela, and 3% or less of the population in the re-
maining states. Id. While these figures do not account for the number of Oromo in the diverse
Southern Nations regional state nor for the considerable movements of peoples into Addis
Ababa since 1994, taking them as a rough guide they indicate that nearly 1.1 million Oromo
live outside of the administration of the Oromia regional state (considering Addis Ababa to be
outside its administration), as compared to the nearly 16 million who live within it. Oromia is
by far the largest state geographically, comprising roughly 32% of Ethiopia's land. Id.

35. See Kifle Wodajo, The Making of the Ethiopian Constitution 132 (on file with au-
thor) (Kifle Wodajo was the chair of the Constitutional Drafting Commission and this text is
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lence between the OLF and the government.36 Although the Oromo ap-
pear to have power in terms of number, territory, and even political
recognition through the Oromia regional state, many Oromo continue to
feel disenfranchised and disempowered.37 There are calls for an inde-
pendent state of Oromia, but no official action toward this goal. 38 Rather,
the Oromo's concerns remain in the realm of political protest and politi-
cal violence, never emerging into political process.9

The Berta, the Silte, and the Oromo are living examples of the three
realities discussed in the introduction. But they demonstrate something
more. Not only is ethnic conflict too complex for a one time solution, but
there are distinctive qualities to ethnic conflict in a multi-ethnic, ethnic-
identified setting. Democracy and civil liberties serve as sparks for eth-
nic conflict, especially inasmuch as young, weak democracies provide a
context in which conflict can spread quickly into national catastrophe.
And not only is ethnic neutrality often merely a mask for ethnic divi-
sions, but ordinary, ethnically neutral judicial institutions are rarely
organized to resolve ethnic disputes.

B. The First Reality: Complex and Dynamic Conflicts

These three conflicts illustrate the multifarious and pervasive nature
of ethnic interaction, and thus of ethnic conflict, in ethnic-identified
multi-ethnic states. In scholarly writings on this subject, there seem to be
as many different explanations of ethnic conflict as there are conflicts

based on personal knowledge). The OLF also boycotted the 1992 elections, and it has no rep-
resentatives in the House of People's Representatives, the lower, legislative house of the
federal Parliament. See Harbeson, supra note 17, at 67; House of the People's Representatives
website, Party Affiliation of Members of The House of Peoples'Representatives Archive 1999-
2000, at http://www.ethiopar.net/English/archive/2000/hoprep/party.html.

36. See, e.g., Two Killed, Four Injured in Student Disturbances, ETHIOPIAN REP., Apr.
3, 2002, at http://www.ethiopianreporter.com/eng-newspaper/Htm/No291/r29 Inew4.htm (on
file with author) (reporting the shooting of Oromo students by "security forces" during a stu-
dent demonstration concerning fertilizer prices, agriculture taxes and insufficient use of the
Oromo language. "The President of Oromia blamed the Oromo Liberation Front" and "denied
that these demands had originated from the masses of people and students."); see also Henze,
supra note 17, at 46-47.

37. See generally BEING AND BECOMING OROMO: HISTORICAL AND ANTHROPOLOGICAL

ENQUIRIES (P.T.W. Baxter et al. eds., 1996); Harbeson, supra note 17, at 65-67.
38. See, e.g., Mohammed Hassen, The Development of Oromo Nationalism, in BEING

AND BECOMING OROMO, supra note 37, at 67, 77-80; P.T.W. Baxter et al., Introduction, in
BEING AND BECOMING OROMO, supra note 37, at 9.

39. The Oromo have submitted other claims, such as a border dispute with Somalia, to
the House of Federation for determination. However, to my knowledge, their central claim to
self-determination has not been considered by the House of the Federation or any other insti-
tution. Nor do the Oromo tend to participate in the House of the Federation process readily.
Rather, the Somalia dispute was only submitted after efforts at direct settlement were utterly
stymied. See Megiso Interview, supra note 24.
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themselves.4° Ethnic conflict is based in ancient and deeply rooted
hatreds that rise phoenix-like from the ashes whenever not brutally
repressed by a strong-fisted regime.4 A nationalist drive for an ethnically
defined state, innate in the heart of every person, is the cause and/or the
expression of ethnic conflict.42 Or perhaps ethnic conflict is merely a
convenient guise for a modem phenomenon. Rather than expressing an
inevitable drive toward self-definition and self-determination whose
effect on a state is determined more by the number of nationalities it
contains or by those nationalities' willingness to assert those claims,
ethnic conflict expresses a modem identity struggle that develops in the
face of industrialization and other social tensions. Alternatively,
perhaps ethnic conflict is merely one highly visible expression of

40. Apart from theories of nationalism, there are also a variety of factors that commen-
tators identify as being indicators of a multi-ethnic state's stability. Stability is associated with
multiple layers of cultural difference (such as language, religion, and so on), cutting across
each other rather than layering directly upon and reinforcing one another. See Joseph Eliot
Magnet, National Minorities and the Multinational State, 26 QUEEN'S L. J. 397, 419 (2001)
(relying on Lijphart's classic study, AREND LIJPHART, DEMOCRACY IN PLURAL SOCIETIES: A
COMPARATIVE EXPLORATION (1977)); ETHNIC GROUPS IN CONFLICT, supra note 1, at 19-21
(citing the "more complex pattern of group loyalties" in ethnically divided Western societies
as a reason ethnic conflict is less intense there than in ethnically divided African and Asian
societies). In Ethiopia, each ethnic group tends to have its own language, reinforcing division.
Religion is a point of coalition between some ethnic groups but an additional line of division
between others: the population is roughly equally divided between Ethiopian Orthodox Chris-
tians and Muslims, with smaller minorities of other Christian sects and local beliefs. See
FDRE Parliament website, supra note 20; LEVINE, supra note 27, app. § VI(A). Magnet also
cites Lijphart for the following stability indicators: "a tradition of elite accommodation; the
willingness of present elites to cooperate; the presence of overarching loyalties; a diffusion of
power among several communities, rather than between two principal contenders; the overall
size of the polity; and the presence of more than two political parties." Magnet, supra, at 419.

41. This theory, however evocative, does not provide an explanation of why some an-
cient hatreds die out altogether, nor what immediate precipitant spurs the resurgence of a long-
dormant feud. Nor are all ethnic conflicts of ancient origin. See ETHNIC GROUPS IN CONFLICT,

supra note 1, at 96-99.
42. See, e.g., ERNEST GELLNER, NATIONS AND NATIONALISM 55 (1983) ("It is national-

ism which engenders nations, and not the other way around.").
43. According to this theory, the familiar face of ethnic relationships, families and

enemies, stands in for the otherwise anonymous and inexplicable sufferings and injustices of
modem life. See GELLNER, supra note 42; ELSTER, supra note 3, at 253-54. Another commen-
tator has suggested that Quebec nationalism in Canada has been driven by Qudbrcois' very
success in modernizing. As the Quebec middle class grew it developed greater aspirations "to
blossom and fulfill not only their traditional cultural identity but also their economic identity
through greater provincial control of their economic affairs." Ronald L. Watts, Federalism and
Diversity in Canada, in AUTONOMY AND ETHNICITY: NEGOTIATING COMPETING CLAIMS IN
MULTI-ETHNIC STATES 35 (Yash Ghai ed., 2000) [hereinafter AUTONOMY AND ETHNICITY]. In
a similar vein, it is interesting to note that the Eritrean sense of nationalism apparently grew
out of the modern experience of Italian occupation and Eritrea's corresponding economic
development, which created a cultural separation between Eritrea and Tigray. See NEGASH &
TRONVOLL, supra note 21.
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conflict over tangible benefits and resources that are channeled through
ethnically defined structures."

No one of these theories seems to explain the source of every ethnic
conflict. Indeed, there seem to be as many nationalisms at work in multi-
ethnic states as nationalities. In Benshangul-Gumuz, the Berta and the
Gumuz have never been friends, and their current conflict wallows in a
longstanding mutual distrust that could certainly be characterized as an
"ancient hatred" sprung to life . On the other hand, their relationship
seems to have evolved more as an unending squabble over the meager
resources of the region than as a grand nationalist enterprise for ethnic
domination.4 ' The Oromo, in contrast, were themselves the ruling
peoples of their day, but that day was over 500 years ago.4 Like other
once-upon-a-time imperialists, they seem to hearken back to the days of
their empire with some sense of nostalgic fondness and to view their
current subjugation not just as an injustice, but as an insulting reversal of
fortune, a matter of pride.4 ' As for the Silte, they have long lived as one
of the many loosely related Gurage tribes . Whatever their substantive
differences or similarities with their Gurage cousins, perhaps they would
have been forever satisfied to identify themselves as one branch of this

44. See Magnet, supra note 40, at 431 ("[N]ationalism is rational. It is an instrumental
adaptation to events that occur when communities are in competition."). Ethiopia is still in the
early throes of industrialization, with only a small urban population enjoying modem techno-
logical conveniences. See FDRE Parliament website, General Info (sic), supra note 20. Other
theorists contend that while ethnic conflict can arise over resource disputes, there is not a one-
to-one relationship between economic and ethnic interests. See ETHNIC GROUPS IN CONFLICT,
supra note 1, at 134-35; see also Magnet, supra note 40, at 432-36 (summarizing theories
that attribute nationalism to cultural and linguistic developments in the transition to the mod-
em industrialized state).

45. See Megiso Interview, supra note 24.
46. The Benshangul-Gumuz region is one of the most impoverished and least devel-

oped in Ethiopia. See SECOND ANNUAL REPORT, supra note 22; see also Tsega Endalew,
Conflict Resolution Through Cultural Tolerance: An Analysis of the Michu Institution in Me-
tekkel Region, Ethiopia, 25 Soc. Sci. RES. REP. SERIES 2-3 (Organization for Social Science
Research in Eastern and Southern Africa 2002). Endalew describes the Metekkel area, which
is one zone within Benshangul-Gumuz:

The Gumuz live in the lowlands with primitive agricultural tools, which forces them
to experience chronic food shortages. Most of the time they depend on hunting and
fishing to supplement the wild berries, roots and the like that they collect from the
bushes ... Another important characteristic of the region is the absence of a
well-defined infrastructure ... Even the most important towns are not joined
together with roads mainly in the western part ... There are no telecommunication
and electricity services.

Id.
47. See Jan Hultin, Perceiving Oromo: 'Galla' in the Great Narrative of Ethiopia, in

BEING AND BECOMING OROMO, supra note 37, at 81, 84-89.
48. See id.
49. See LEVINE, supra note 27, app. § VI(A).
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far-flung clan had not modern political reality made it suddenly
advantageous for them to claim an independent identity.0

Not only is it difficult to discern a root cause for any particular eth-
nic conflict, but these situations also illustrate that conflicts rarely
concern purely ethnic interests. Rather, ethnic interests tend to become
inextricably intertwined with other concerns. In these cases, both the
Berta and the Silte have economic benefits at stake: both will receive
substantially more government assistance if they can assert their claims.
If ethnic antagonisms are unresolved, such interrelationships can take on a
life of their own, fueling further conflicts. It has been suggested, for ex-
ample, that the popular support behind the rise of the Taliban in
Afghanistan was primarily ethnic rather than religious. Apparently the
Taliban were primarily Pushtuns and received their support primarily from
disaffected Pushtuns acting in opposition to the primarily Tajik and Uzbek
government. Once in power, of course, the Taliban's fundamentalist
policies spurred unrest on new levels.'

As the Taliban example suggests, ethnic affiliation often overlaps
with other divisive affiliations, such as religion or geography, intensify-
ing and complicating conflicts and their resolution.52 In Mozambique, the
three broad families of ethnic groups are located in the northern, central,
and southern regions respectively, and the alignment of these geographi-
cal and ethnic divisions has tended to reinforce regionalism and divisive
tendencies.53 It is interesting, therefore, to note that in the Silte case, re-
ligion unites the Silte to the other Gurage communities rather than
dividing them: all are predominantly Muslim peoples. 4 In the Oromo
case, religion is a source of tension: the historically dominant Amhara
and the currently ascendant Tigreans are Ethiopian Orthodox Christians,
while the Oromo are Muslim. And while many Ethiopian Nationalities

50. Because so many resources are distributed by the Ethiopian state or by NGOs rather
than being locally created, political recognition is all-important to gaining a piece of the re-
source pie. Officially recognized Nationalities have the right to self-government and thus to
allocations from the regional state. Regional states themselves get a greater allocation from the
federal government than similarly sized Nationalities do from regional states, so there is also
an advantage to achieving statehood. See Megiso Interview, supra note 24. In addition, Ethio-
pia is a classic example of a donor economy, using foreign aid as a primary resource for public
and private development. See SECOND ANNUAL REPORT, supra note 22.

51. See Michael McFaul, Reconstructing Afghanistan, 13 J. DEMOCRACY, Jan. 2002, at
170, 172 (reviewing and citing AHMED RASHID, TALIBAN: MILITANT ISLAM, OIL AND FUN-

DAMENTALISM IN CENTRAL ASIA (2000)).
52. Indeed, one of the indicators for stability in multi-ethnic states is the existence of

affiliations that cut across categories, such as a common religion uniting diverse ethnic groups.
See supra note 40.

53. See Jeremy M. Weinstein, Mozambique: A Fading U.N. Success Story, 13 J. DE-
MOCRACY, Jan. 2002, at 141, 142-43.

54. See LEVINE, supra note 27, app. § VI(A).
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do live predominantly in one geographical area, geography operates
against the Oromo's interest in self-determination, as they are the most
widely dispersed of all the Ethiopian peoples.5

That is not to say that ethnic disputes are hopelessly complex. But
ethnic conflicts do occur in a variety of forms that defy a single arche-
type. First, the familiar dynamic of a dispute between a civic-identified
majority and an ethnic-identified minority is not necessarily the domi-
nant pattern in multi-ethnic states. Consider the three conflicts discussed
above. Not one of these disputes is the story of a minority ethnic group
oppressed by a controlling majority.6 In Benshangul-Gumuz, for exam-
ple, the Berta are certainly a minority within Ethiopia at large, but so are
the Gumuz. Within the scope of the conflict itself, the Gumuz are in the
stronger political position, but the Berta have roughly equal numbers and
both are major players within their immediate region. 7

The nature of these relationships has important consequences for the
success of structural solutions. The asymmetrical government structures
and exceptionalism that can be productive in accommodating a minority
group within a majority-dominated state will not likely succeed here.5

Instead, numerous national identities must somehow be accommodated
within the standard state structure. Ethiopia is extreme in the sheer num-
bers and diversity of its ethnic groups, but many multi-ethnic states share
this pattern of numerous small and large ethnic groups with complex,
overlapping interrelationships. 9 So whereas a state like Canada that has

55. See id.
56. In some states, an ethnic minority dominates the majority. See A DEMOCRATIC

SOUTH AFRICA, supra note 8, at 86. And in Ethiopia and other highly stratified states, there is
no national majority at all. This is not just a matter of semantics. In the United States and
other states where consistent majority-minority relationships can be identified, ethnic prob-
lems and intra-state nationalist movements are defined as a problem of minority nationalities.
But where majority-minority definitions do not correspond to the actual power structure,
wherever it may be, attempts to define and protect minority groups will not be an effective
structure for resolving ethnic conflict. Of course, the fact that a relationship is not majority-
minority does not itself inform us whether there is an unequal power dynamic at play. See,
e.g., ETHNIC GROUPS IN CONFLICT, supra note 1, at 21-36.

57. Although the Gumuz had the upper hand in terms of local political representation, it
turned out that the Berta had a disproportionately high number of representatives on the
federal level. See Megiso Interview, supra note 24. Similarly, the Silte are one of many small
communities in the Southern Nations regional state. While the Oromo do not constitute an
absolute majority in Ethiopia as a whole, they are the largest of Ethiopia's ethnic groups.
Majority-minority interactions are only one possible relationship among many in multi-ethnic
states.

58. See generally WILL KYMLICKA, MULTICULTURAL CITIZENSHIP: A LIBERAL THE-
ORY OF MINORITY RIGHTS 12 (1995).

59. Mozambique, for example, has two large ethnic groups that comprise 47% and 23%
of its population respectively, but these two groups are broad categories that are sharply inter-
nally divided into smaller communities. The remaining 30% of Mozambique's population is
also divided among numerous small ethnic communities. Nor has the largest group, the
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a majority English population and a relatively geographically discrete
French minority may be able to accommodate its French minority with
exceptional status for the state of Quebec, Ethiopia and similar states do
not have this option, for every community would be exceptional.

The disputes themselves may be over a variety of issues, and not
only questions of protected minority or indigenous rights to culture, lan-
guage, and so on. In the Berta, Silte, and Oromo cases, the disputes are
expressed as political claims: representation, recognition, and participa-
tion. This is, to some extent, a reflection of the Ethiopian system's
openness to such claims, which will be discussed in Section III. But not
all claims come packaged in political or legal terms. Nationalities bicker
over use of land and other resources, complain of insults and other repu-
tational injuries, and take offense at cultural and religious practices. 6

0

These are not formally couched claims presented to political leaders, but
the source of immediate arguments, fights and riots, and long-term re-
sentments.6'

Next, the very definition of ethnicity often becomes the subject of
dispute, raising difficult questions about who has authority to determine
a community's identity and how this can be done.62 Ethnic self-
identification shifts with time and circumstance, as does the significance
ascribed to that identification; indeed, some communities may identify

Macau-Lowme, become ascendant in Mozambique's politics: its political life is as fragmented
as its social life. See Weinstein, supra note 53, at 142-43. In Nigeria there are three ethnic
groups that constitute roughly two-thirds of the population, each dominating one region of the
country, but the remaining 25% or the population is made up of over 200 and possibly as
many as 400 ethnicities. See ROTIMI N. SUBERU, FEDERALISM AND ETHNIC CONFLICT IN

NIGERIA 3 (2001).
60. See, e.g., Nita Bhalla, Conflict Worsens Ethiopia's Food Crisis, BBC NEWS, July

10, 2002, at http://news.bbc.co.uk/2/hi/africa/2120656.stm (on file with author) (reporting that
long-standing conflicts between Afaris, Issas, Kereyu and Ittus over resources were
exacerbating the effects of the drought in the Afar region); ICRC and ERCS launch food
assistance operation in Afar and Somali regions, ADDIS TRIB., Oct. 18, 2002, available at
http://www.addistribune.com/Archives/2002/10/18-10-02/ICRC.htm (on file with author)
(drought effects have been "exacerbated by violence and clashes between different ethnic
group (sic)."); Officials, Police Accused of Human Rights Violations in Sheka Zone Arrested,
Aug. 20, 2002, at http://www.waltainfo.com/EnNews/2002/Aug/2OAugO2/Aug2Oe2.htm (on
file with author) (reporting complaints to the regional government of "serious violations of
human and democratic rights by administration officials . . . the police and armed militia, and
instigations of inter-ethnic clashes by those elements.").

61. See Officials, Police Accused of Human Rights Violations in Sheka Zone Arrested,
supra note 60.

62. Self-definition is a fundamental but not absolutely determinative approach, particu-
larly as there may be differing opinions within the group and among other interested parties.
See Jerome Wilson, Ethnic Groups and the Right to Self-Determination, 11 CONN. J. INT'L L.
433, 472-76 (1996). On the related subject of defining minority and indigenous peoples, see
generally Aukerman, supra note 1.
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with multiple groups. 63 The Oromo are perhaps the least discrete of the
ethnic groups described above, having expanded to their present 40% of
the Ethiopian population through progressive and incomplete assimila-
tion of other ethnic groups, complicating their claims to shared interests
and intentions.64 The Silte conflict is entirely concerned with the ques-
tion of what constitutes a nationality. When the group does not agree on
how it identifies itself, and especially when that identification changes
over time, it is not possible to implement enduring structural solutions
without some means of answering the fundamental questions about eth-
nicity that arise periodically.

Finally, it must be acknowledged that however problematic and
shifting ethnic identity may be, it is nonetheless this identity that
dominates in Ethiopia and other ethnic-identified states. Indeed, civic
identity is the exception, not the norm.65 Because most in Ethiopia
identify primarily with their ethnic group rather than with Ethiopian
citizenship overall, what could be ordinary political conflicts in a civic
setting take on an ethnic identity there. If the names of political parties
were substituted for the ethnic groups in the Berta case, it could appear
to be an ordinary redistricting case anywhere in the world. Instead,
because identification is primarily ethnic, and political and social power
are wielded along ethnic lines, disputes are regarded as ethnic.66

63. See SUBERU, supra note 59, at 3-4.
64. See Mekuria Bulcha, The Survival and Reconstruction of Oromo National Identity,

in BEING AND BECOMING OROMO, supra note 37, at 48, 53-55.
65. Donald Horowitz noted that surveys in the ethnically divided but politically and

economically well-developed states of Switzerland and the Netherlands indicated a predomi-
nant identification with the overarching civic state, whereas in the Philippines, Nigeria and
Ghana, people identified with their own ethnic group and sought to elect members of their
own ethnic group to the political state to represent their primary, ethnic interests. See ETHNIC
GROUPS IN CONFLICT, supra note 1, at 6-7, 18-19. In states where ethnic groups lead rela-
tively local existences, civic identity tends to be weak and to be constructed through ethnicity,
rather than the other way around. After all, in an economically and socially divided society in
which everyday tasks are carried out locally, identifying with the state requires an extension of
the mind from a tangible, ethnically defined community to a largely theoretical civic one. So
the Oromo give credence only to an Oromo-based state, and the Silte seek political power
through ethnic identification. See SUBERU, supra note 59, at 6 ("[In Nigeria, t]he extent to
which the ostensibly innocuous category of 'statism' has been able to replace, rather than
simply coexist with, the more explosive ethnoregional and religious identities is debatable
.... .).

66. This phenomenon has been noted in other ethnic-identified states as well. For ex-
ample, Horowitz has described the ethnicization of conflicts over facially neutral issues such
as hydroelectric power in the Philippines, the status of private schools in Malaysia, and mili-
tary court-martials in Nigeria. See ETHNIC GROUPS IN CONFLICT, supra note 1, at 8. During
Mozambique's civil war, disfavored officials claimed that a supposedly inter-ethnic opposition
army actually favored southern ethnic groups at the expense of the northern Makombe people,
and rumors of bias continued throughout the war. See Weinstein, supra note 53, at 145.
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From these characteristics, the image emerges of ethnic conflicts
with numerous causes, interwoven with religious, economic, and other
concerns, and shaped by the particular qualities and interrelationships of
the involved ethnic communities. Looking ahead to the question of a role
for legal process, it would be difficult to use the familiar legal categories
to analyze these ethnic disputes. In particular, much as the political solu-
tion of asymmetry and exceptionalism does not fit a multi-ethnic setting,
the logic of minority or indigenous rights does not fit a situation in
which all the parties are minority or indigenous groups. However, the
complexity and dynamism of the ethnic interrelationships suggest a need
for process based approaches. In the context of active communities de-
fined by ethnicity and ever changing ethnic allegiances and balances of
power, it will not be possible for an initial political structure to head off
all ethnic conflict.

C. The Second Reality: Democracy as Catalyst for Conflict

It is tempting to suggest that securing a democratic political system
and protections for basic civil liberties will allow ethnic disputes to be
worked out in time. But the benefits of democracy and liberty are long-
term. In the short-term they destabilize.

A transitional period when a state is making its first steps toward
democracy and civil rights is often a time of great risk for stirring up
ethnic animosities. In the post-communist Central and Eastern European
states, for example, "ethnic-nationalist mobilization thrives on the newly
won political resources (such as the right to form parties, free elections
and freedom of the media) of liberal democracy.' 67 And if there has been
conflict in some states, in others like Yugoslavia and Rwanda, there has
been genocide. In both states, politicians and leaders fomented ethnic
violence as a way of maintaining their power in the midst of democratic

68transitions. And in both Yugoslavia and Rwanda, expressive media fos-
tered by relatively new civil liberties and abused by political leaders
provided the means for widespread ethnic appeals to the population and
rapid disintegration into ethnic warfare.69 In the Ethiopian context, the

67. ELSTER, supra note 3, at 254. Elster and Preuss go on to argue that "such mobiliza-
tion, and through it concomitant spread of fear and distrust, exclusion and repression, is in
turn a powerful menace to the maintenance of liberal democracy and its basic principle of
equal and 'single status' citizenship, and hence to democratic consolidation in general. In
short: Democracy is good for ethnic mobilization, but not so vice versa." Id. (emphasis omit-
ted).

68. See SNYDER & BALLENTINE, supra note 7, at 88-89; Magnet, supra note 40, at 401
(noting the rise of nationalist movements in Central and Eastern Europe after the end of Soviet
influence).

69. Jack Snyder and Karen Ballentine argue that because "sudden liberalizations of
press freedom have been associated with bloody outbursts of popular nationalism," "promot-
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government has repeatedly accused the Oromo press of fomenting un-
rest, and it has detained Oromo journalists and censored newspapers on
the basis of those claims.7" While the truth of the accusations against the
Oromo press has not been independently confirmed or refuted, painful
experience in newly opening societies does demonstrate that freedoms of
speech, press, and association will be used by ethnic groups to promote
nationalist, and conflict producing, agendas.7'

While civil liberties and free speech are frequently the means of stir-
ring up ethnic conflict, democratic processes such as elections often
provide the occasion for ethnic disputes. Because political disputes in
ethnic-identified societies tend to be characterized by the participants in
ethnic terms, political processes such as elections are often ethnically
charged, with candidates campaigning on the basis of ethnic loyalties
and animosities.72 In states such as Zimbabwe, elections have provided
both an incentive for political leaders to call on ethnic supporters and a

ing unconditional freedom of public debate in newly democratizing societies is, in many cir-
cumstances, likely to make the problems worse." SNYDER & BALLENTINE, supra note 7, at 61.
Specifically, they contend that after sudden liberalization of the press in Rwanda in 1990, "'A
vibrant press had been born almost overnight,' but its biased commentary was written 'in terri-
ble bad faith.'" Id. at 88 (quoting Grrard Prunier). Extremist ethnic nationalist media reports,
together with the political threat to the ruling party created by legalization of opposition po-
litical parties and democratic elections, caused the 1993 massacres. Id. at 88-89. They sharply
criticize subsequent appeals by human rights organizations for democratization and liberaliza-
tion: "the NGOs continue to advocate precisely those measures that their analyses show to
have triggered the killings: an increase in political pluralism, the prospect of trials for the
guilty, and the promotion of anti-government media." Id. at 87. Rather, they contend that the
lesson from Rwanda is that "the ideals of democratic rights, uncompromising justice, and free
speech must make pragmatic accommodations to recalcitrant reality." Id. at 89..

70. See HUMAN RIGHTS WATCH, HUMAN RIGHTS OVERVIEW, ETHIOPIA (Jan. 2004), at
http://hrw.org/english/docs/2004/0l/21/ethiop6903.htm (last viewed June 11, 2004).

71. More than once, a newly liberalized and unregulated marketplace of ideas has
spurred immediate exploitation of vulnerable ethnic groups. Veritable Walmarts of ethnic
conflict have sprung up where only mom and pop stores eked along before. See SNYDER &
BALLENTINE, supra note 7, at 62-63.

Just as economic competition produces beneficial results only in a well-
institutionalized marketplace, where monopolies and false advertising are counter-
acted, so too increased debate in the political marketplace leads to better outcomes
only when there are mechanisms to correct market imperfections. Many newly de-
mocratizing states lack institutions to break up governmental and non-governmental
information monopolies, to professionalize journalism, and to create common pub-
lic forums where diverse ideas engage each other under conditions in which
erroneous arguments will be challenged. In the absence of these institutions, an in-
crease in the freedom of speech can create on opening for nationalist mythmakers
to hijack public discourse.

Id.
72. See AMY CHUA, WORLD ON FIRE: How EXPORTING FREE MARKET DEMOCRACY

BREEDS ETHNIC HATRED AND GLOBAL INSTABILITY 161-63 (2003) (reviewing the contribu-
tion of democracy to ethnic violence but arguing that capitalism plays an overlooked role).
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catalyst for frustrated, long disenfranchised ethnic groups to consider
and act upon their grievances against an ethnically-defined elite.73 Fur-
thermore, any anomalies in democratic processes may well be blamed on
ethnic bias.74 We see this in the Berta's claim that the Gumuz have dis-
proportionate representation in the regional legislature, although in this
case the ethnic nature of the apportionment of representatives makes
such claims all but inevitable.

Not only do young democracies provide the motive and means for
stirring up ethnic conflict by introducing elections and civil liberties,
they also provide a hospitable environment for conflict to grow. Indeed,
an ethnic conflict in a new democracy can move quickly from being an
isolated social dispute to a challenge to the state's very existence. With
some combination of weak economies, new political institutions, and
shaky social infrastructure, such states suffer both from low credibility
with ethnic groups and from vulnerability to the disruption caused by
their crises. In Benshangul-Gumuz, the regional and federal governments
are less than ten years old, and the economic and social infrastructure is
feeble: this region is one of the poorest, most isolated, and most
undeveloped regions in Ethiopia. 5 When the Berta could not get what
they wanted from the regional legislature, they simply abandoned it,
escalating the conflict from an isolated political concern without
collateral effects, to a direct challenge to the working and existence of
the Benshangul-Gumuz regional state. Likewise, the Oromo Liberation
Front simply walked out of the federal constitution-drafting process
when it was not to their liking. When structural solutions fail, states need
a conflict resolution system that can pull the parties into resolving their
dispute within the auspices of state institutions. Otherwise, they may
well resort to self-help that at best will undermine the state's authority
and at worst may bring it down.

It is important to note, however, that there is considerable variation
in the level of threat that each of these disputes poses to the Ethiopian
government. While the Berta dispute takes place at the regional level and
interweaves ethnic with political identifications and concerns, the Oromo
dispute is with the federal government at the highest level. The Berta
dispute undermines the authority of the regional government but leaves
federal legitimacy intact, while the Oromo dispute questions the integrity
of every level of government. Meanwhile, the Silte do not question the
legitimacy of any level of government but rather seek to be incorporated
into it. The Silte dispute presents primarily a local challenge, the Berta

73. See id. at 123-30.
74. See, e.g., Toungara, supra note 2, at 64.
75. See discussion supra note 46.
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primarily a regional challenge, and the Oromo an all encompassing fed-
eral one.

Nonetheless, even conflicts that do not implicate the state's political
structure can pose a substantial threat to the young democratic state if
they are recurrent or raise underlying concerns. The Silte conflict over
their identity in relation to a larger group was certain to be raised again
by some other small community even if mediated between the Silte and
the Gurage. And in Benshangul-Gumuz, it emerged upon investigation
that the Berta's claim of underrepresentation was only the tip of the ice-
berg: roughly half the residents of the regional state were utterly
disenfranchised as members of locally non-indigenous ethnic groups
who were not entitled to vote.

Finally, even as participation in democratic institutions may spur
ethnic conflicts, those institutions are not necessarily capable of resolv-
ing those conflicts. The contention that the Berta's representation is
inadequate and the democratically elected legislature unresponsive can-
not be answered by the same democratic processes and legislature the
Berta challenge as unfair. They require some other arena for resolving
the dispute.

Looking to democratically elected legislatures to resolve systemic
ethnic conflict is an extremely indirect and gradual approach under the
best of circumstances. This strategy depends upon the development of
institutional responsiveness to ethnic concerns and the eventual re-
channeling of power through ethnically neutral civic institutions. Struc-
tural solutions, such as electoral systems that encourage the formation or
inter-ethnic political coalitions, do seem to foster long-term stability in

16ethnically divided states. But without a means for resolving immediate
conflicts, the state may not survive long enough for this process to suc-
ceed.

D. The Third Reality: Neutrality Fails Ethnic Conflict

Although ethnic identification is not consistent over time, it is persis-
tent nonetheless. In the context of strong ethnic identifications, formal
ethnic neutrality has not proven to be a firm basis for ethnic stability in
developing and newly democratic multi-ethnic states. For one thing,
formal policies of ethnic neutrality are rarely matched by actual experi-
ences of ethnic equality. In Ethiopia, the Berta in Benshangul-Gumuz are
among the most impoverished ethnic groups in the country.17 The Am-
haric vernacular for the Oromo people was, until recently, the highly

76. See generally Donald L. Horowitz, Electoral Systems: A Primer for Decision Mak-
ers, 14 J. DEMOCRACY, Oct. 2003, at 115.

77. See SECOND ANNUAL REPORT, supra note 22.
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insulting term "galla," which means "slave."78 Ethnically neutral policies
tend to perpetuate existing inequalities, making it impossible for disad-
vantaged groups to aspire to an equal role in political and social life, and
fostering conflict between advantaged and disadvantaged ethnic groups
and between disadvantaged ethnic groups and the state.

In addition, ostensibly ethnically neutral political policies may them-
selves be only superficially neutral. Often, an ascendant ethnic group has
created a purportedly non-ethnic government structure that is actually
filled with its own members, and has touted the benefits of ethnic neu-
trality and equality in order to mask its own monopoly on power and the
underlying power and resource imbalances between ethnic groups.79

Some claim this is the situation in Ethiopia, contending that the govern-
ment's message of ethnic inclusiveness and self-determination is mere
rhetoric masking the ascendancy of the Tigrean nationality."

Not only is ethnic neutrality often merely a mask for ethnic inequali-
ties, the civic state may not have the ability to influence these inequalities,
even if it wishes to do so. Ethnic power structures are often better estab-
lished and more functional than the civic state in newly democratic and
transitioning states. Ethiopia's ethnic groups have been developing for
over a thousand years, in contrast to the government's mere decade of ex-
perience. If the infant civic state tries to compete with longstanding
ethnic leaders instead of giving them an opportunity to participate in the
system on behalf of their ethnic constituencies, it encourages them either
to ignore it or oppose it. Far more rooted in society than relatively new
and untrusted state structures, ethnicity has the advantage in these com-
petitions.

Finally, if the state does have some hope of influencing ethnic actors,
a policy of formal ethnic blindness may undermine that effort. Such
policies idealize the state as a distant, ethnically uninvolved objective
actor. At times, this policy is adopted out of admirable ideals of equality
among people under the law and the government. A civic government
may wish to hold itself above the fray of ethnic conflict. But in the
context of actual ethnic strife, such passivity is dangerous.

This is not to deny or diminish the risk that acknowledgement of
ethnicity poses. As discussed below in Section III, official recognition of
ethnicity historically has been used more often to the detriment of non-
dominant ethnic groups than to their benefit. But it is also important to
recognize that in ethnically divided settings, apparent ethnic neutrality
can also serve as a means to ethnically biased ends. Certainly, ethnic-

78. See Hultin, supra note 47.
79. See A DEMOCRATIC SOUTH AFRICA, supra note 8, at 86.
80. See, e.g., Harbeson, supra note 17, at 62; Joseph, supra note 17, at 55.
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identified states cannot rely upon formal blindness to ethnicity in poli-
cymaking as a blanket solution for ethnic conflicts, and in some
circumstances, taking account of ethnicity will be more effective than
ignoring it. The difficult but crucial judgment that ethnic-identified states
must make, as discussed below, is under which circumstances they
should take account of ethnicity, and how they should do so.

It may also be tempting to suggest that even if ethnically neutral
policies fail in preventing conflict, ethnically neutral institutions may be
able to resolve them. In particular, ethnic groups could turn to the
ordinary, ethnically neutral judicial system to handle their disputes as it
does all others, without resorting to special models or theories of legal
process. Of course, some multi-ethnic states do rely on the judiciary for
resolution of ethnic disputes. 8' The apparent advantages of using courts
to address ethnic disputes are obvious: they offer a politically neutral
forum and expertise in dispute resolution. The process of litigation
requires each party to set forth, substantiate, and permanently record
their claims and demands, crystallizing and clarifying the parties'
positions and goals. Courts are also authoritative mediators whose
legitimacy is pre-established, who can issue binding judgments to
resolve nonnegotiable disputes, and who can enforce those judgments
with the power of the state.

Or rather, in an idealized state, courts would offer all these benefits.
In developing or newly democratic states, often they do not. In Ethiopia,
the courts do not have expertise in resolving group or political disputes.
Rather, they are used exclusively for criminal prosecutions and individ-
ual claims8 2 Far from being politically neutral or legally adept, judges in
local trial courts are often simply local bureaucrats or local leaders who
are untrained in the law. The narrow focus of the Ethiopian courts upon
individual disputes or criminal prosecutions, together with the limited

81. Yash Ghai points to South Africa, Spain, India, Sri Lanka and Papua New Guinea
as states where the judiciary has played a significant role in ethnic disputes, to the former
Yugoslavia and Hong Kong as states in which the courts were disempowered from a role in
ethnic dispute resolution by political forces, and to Ethiopia as a state at risk of failure due to
its weak and disempowered judiciary. See Yash Ghai, Ethnicity and Autonomy: A Framework
for Analysis, in AUTONOMY AND ETHNICITY, supra note 43, at 20-21; see also Nathalie Des
Rosiers, From Telling to Listening: A Therapeutic Analysis of the Role of Courts in Minority-
Majority Conflicts, 37 CT. REV. 54, 60-62 (2000).

82. See Interview with Justice Sinidu Alemu, Ethiopian Supreme Court, Addis Ababa,
Ethiopia (Oct. 18, 2002) (on file with author) (interviewee speaking in her personal capacity)
[hereinafter Alemu Interview]. The Council of Constitutional Inquiry has jurisdiction over
constitutional claims, and there is no procedural mechanism for instigating class action or
public interest litigation.
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resources and personnel of such courts, makes them ill suited to, and ill
equipped for, ethnic conflict resolution. 3

Fundamentally, the ordinary courts may be unavailable as a forum
for ethnic groups. The law may not grant standing to ethnic groups as
parties, or may not recognize group interests or rights.84 Even if the court
system is technically open to ethnic groups as parties, it may lack credi-
bility with them. While the judiciary may be ostensibly ethnically
neutral, it is part of the political power structure, which in ethnic-
identified states, may well be tacitly ethnically defined. Ostensible ethnic
neutrality may mask underlying ethnic domination, or may at least be
perceived as doing so.5

In addition, the nature of ethnic claims may make use of the ordinary
judicial system difficult. Some ethnic conflicts do not involve strictly
legal claims at all, but political or social ones ungrounded in any particu-
lar law. The Oromo, for example, have not characterized their claims in
legal terms. Attempting to shoehorn the parties' non-legal interests into
legal claims may well obfuscate the parties' concerns rather than clarify-
ing them. Furthermore, such legal maneuvering may not even be
possible. While in common law systems courts may be willing to con-
sider claims based on unwritten common law rights, in civil law systems,
judges are reluctant to create rights from past practice or to expansively

86interpret legal provisions to permit new claims. It would be impossible
to bring the Berta's representation case to court without governing legis-
lation for the court to apply.

83. Even the Ethiopian government itself and commentators sympathetic to the gov-
ernment acknowledge the weakness of the court system as a fundamental problem. See Henze,
supra note 17, at 52; Embassy of Ethiopia Website, The Judiciary-Structure and Independ-
ence, at http://www.ethiopianembassy.org/judiciary.shtml.

84. Civil law systems have tended to adhere strictly to the idea that "only individual
'persons'-natural or legal--can be participants in the legal and judicial processes" and thus
to grant standing only to those groups that have been recognized by the state as "legal per-
sons" generally and not merely for purposes of litigation. MAURO CAPPELLETTI, THE
JUDICIAL PROCESS IN COMPARATIVE PERSPECTIVE 296 (1989). An interesting example of such
legal recognition was a 1972 French statute that granted standing to bring claims on behalf of
racial minorities to "every association that has been duly certified at least five years before the
time of the facts, whose purpose, as set out in its charter, is to fight against racism," but not,
apparently, to minority groups themselves. Id. at 287 n.71. As indicated by this example, eth-
nic groups and other groups that are either "non-personalized, unincorporated, de facto
organizations and other associations" or "organizations ... seeking access to court ... to pro-
tect the rights of their members or the collective rights of classes or groups" have often found
themselves without standing to bring their claims. Id. at 297.

85. See A DEMOCRATIC SOUTH AFRICA, supra note 8, at 86.
86. See CAPPELLETTI, supra note 84, at 294-95 ("[T]he education and training of civil

law judges, rooted in many layers of civil law history and in a rigid conception of separation
of powers, makes them ... wary of too evident manifestations of law-making through the
courts.")
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