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When garmshment a.uthorized.—“In any action com
menced before a justice of the peace, founded upon contract,
express or implied, or upon judgment or decree, or after the
rendition of judgment in any case, if the plaintiif, his agent
or attorney, shall make and ﬁle with such justice an affidavit
stating that he has good reason to believe, and does believe,
that any person, naming him, has property, money or effects
in his hands, or under his control, belonging to the defendant,
or any or either of the defendants, in such suit, judgment or
decree, or that such person is indebted to such defendant, or
any or either of the defendants, the justice shall issue a. sum
mons against such person requiring him to appear before such
justice at a time and place mentioned in the said summons,
not less than six nor more than twelve days from the date
thereof, and answer, under oath, all questions put to him touch
ing his indebtedness to such defendant, or any or either of the
defendants, naming him or them, and the property, money
and effects of the defendant, or any or either of the defendants,
in his" possession, within his knowledge, or under his control;
which summons shall be served and returned in the same
§ 109.

manner as a summons issued against
108
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CH. V.

PROCPIEDINGS

IN GARNISHMENT.

§109

cases:
Provided, That any co-partnership or company doing
business in this state, maybe garnisheed under this act if a

personal service on the resident bookkeeper, superintendent,
foreman, or any resident manager of such co-partnership or
The garnishee shall be entitled to the
company is obtained.
same fees as he

would

be

if

he were supoenaed as

a.

witness in

such case.’ ’1
by
1—C. 1... 5 990, as amended
Public Acts, 1901, p. 253.
proceedings
The act to authorize
against garnishees. being in deroga
tion of the common
law. must be
‘Maynards v. (‘orn
strictly construed:
weli, 3 Mich., 309; Ford v. Dry Dock
Co., 50 Mich., 358: 15 N. W.. 609:
Crisp v. Ft. Wayne & E. By. Co., 98
Mich., 648; 57 N. W., 1050.
The pro
ceedings
statutory.
are purely
and
cannot be extended
to cases not pro
vided for by law:
Slevers ct cl. v.
Woodburn Sarven Wheel Co., 43 Mich.,
v.
275: 5 N. W., 811: llanselman
Kegel. 60 Mich., 548; 27 N. W.. 679:
(‘risp v. Ft. Wayne & E. Ry. (70.. 08
They
Mich" 648: 57 N. W., 1050.
are in the nature of an equitable at
iaclimcnt of the debt or assets of the
principal defendant in the hands of
The object is to reach
n third person.
such assets and apply them in dis
charge of the principal debt.
Bethei
v. Judge of Superior Court, 57 Mich.,
379; 24 N. W., 112.
Before gnrnlshec
process can issue the plaintiﬂ must
have a judgment against the princi
have
pal defendant or must
com
suit against him upon con
menced
tract, express or implied. or upon judg
ment:
lron Cliifs Co. v. Lahais, 52
Mich., 396: 18 N. W.. 121.
As to when garnishee process will
not lie. see, Spear v. Rood. 51 Mich..
140; 16 N. W.. 312: Farweil v. Cham
bers. 62 ‘.\iich.. 316: 28 N. W.. 8592
Custer v. White. 49 Mich.. 262; 18
N. W., 588; Anderson v. Odell, 51
Mlch.. 492: 16 N. W., 870: Drake v.
Lake Shore & Michigan Southern Ry.
Co., 09 Mich.. 168: 37 N. W.. 70.
A purchaser of property is not liable
to be garnisheed for the price until
delivery. or part payment of the price.
or n credit has been given therefor:
Case v. Dewey. 55 Mlch.. 116: 20 N.
W., 817; 21 N. W.. 911; Foikerts v.

Standish, 55 Mich.. 463; 21 N. W.,
Nor a debtor after an oral as
signment of the claim against him by
his creditor:
Neumann v. Calumet 6:
Ilecla Mining Co., 57 l\ilch.. 97; 23
N. W., 600.
All the proceedings in garnishment
are special and statutory.
They give
a harsh and peculiar
and
remedy,
ought not to be resorted to when the
sought
redress
may
be
obtained
through common law proceedings.
And
when taken, the statutory
require
ments must be strictly construed and
followed.
The proceedings are mere
ly ancillary
prlnclpul
to the
case.
and if that is defective they go down
with it:
Iron Ciiifs Co. v. Lahals.
52 Mich., 394; 18 N. W., 121; Far
well v. Chambers, 62 Mlch.. 321: 28
N. W., 859; Segar v. Shingle dc L.
Co., 81 l\iich., 34-i: 45 N. W., 982.
An executor or administrator
is not
subject to garnishment
under
this
statute‘for money or property in his
hands for distribution: Basom v. Tay
lor, 39 Mich.. 682.
A register
in
chancery as to funds deposited with
him as such is not to be reached by
this proceeding:
Voorhies v. Sessions,
34 Mich., 91).
An asslgnee for the
benefit of creditors cannot be held as
garnishee of his assignor:
Cook v.
Rogers. 31 Mich., 891.
Nor can a re
ceiver be held as a garnishee:
Trem
per v. Brooks, 40 Mich., 333.
A claim
must be actionable at the suit of the
principal
defendant or it cannot be
subject to garnishment:
v.
Farwell
Chambers. 62 Mlch., 322; 28 N. W..
Wages to be earned under ex
859.
isting contracts are subject to garnish
ment: Kane v. Clough, 36 Mlch., -136.
A garnishee is not justiﬂed in paying
a judgment against him if judgment
in the principal suit is void:
Dutcher
v. Grand Rapids
Fire Ins. Co., 131
Mich., 672; 92 N. W., 345.
891.
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The jurisdiction of a justice df the peace, in garnishee pro
ceedings, does not depend upon the amount due from the
garnishee _to the principal debtor, but upon the sum claimed
to be due from the latter to the plaintiff in the garnishee pro
ceedings?
_

If

a debtor hold a

joint contract against two or more, the

creditor must summon all the parties liable to discharge it.
One of two joint debtors cannot be charged as garnishee in
a suit where the other debtor is not joined; therefore, a judg
ment rendered against one of several joint debtors as garnishee
is void, and no bar to a subsequent suit against ai1.3
ll Bills of exchange and
promissory notes not due, in the
hands of the garnishee at the time of the service of the sum
mons, shall be deemed ‘effects,’ imder the provisions of this
act.’

I4

’4

2—Wetherwax

v.

Paine,

2

Mich.,

555.

Mich.,
3—Wc-therwax v. Paine, 2
A party cannot be held alone
as garnishee upon a debt owing by him
self and another jointly:
Wellover v.
Soule, 30 Mich., 481; Bali v. Young,
52 Mich., 476; 18 N. W., 225.
Nor
can
everai persons be joined as gar
nishees in the same proceeding unless
they are ail jointly liable to the prin
cipal defendant; and this is so_whether
the proceedings relate to the posses
sion of property belonging to the prin
due
cipal defendant or to indebtedness
Bail v. Young, 52 Mich.,
to him:
476; 18 N. W., 225.
Nor can a debt
owing to two persons be garnisheed
in a suit against only one of them:
v.
Markham
Gehan. 42 Mich., 74:
3 N. W., 262: Kennedy v. McLellan,
76 Mich.. 603; 43 N. W., 641: Stone
476; 78 N.
119 Mich..
v. Dowiing,
W., 549.
Nor can a garnishee be held
in a suit against joint
defendants
when he is indebted
to only one of
Wellover v. Soule, 30 Mich.,
them:
481: Ford v. Detroit Dry Dock Co.,
See,
50 Mich., 358: 15 N. W., 509.
Lyon v. Balentine, 63 Mic-h., 97; 29
N. W., 837.
The maker of a
4—(‘.. L., 5 1011.
garnisheed
promissory note may be
if it is
thereon after its maturity.
defendant:
owned by the principal
'
555.

Somers v. Losey, 48 Mich., 29-1: 12
N. W., 188. As to whether the maker
can be garnisheed before its maturity.
under the preent state of the law:
Formerly it was held
Ibid.
Quere.
See, Littleﬂeid v.
that he could not:
Hodge,
6 Mich., 326.
Where, mortgagees
of chattels are in
possession and selling them to satisfy
they can be made lla
their mortgage,
mortgagor
ble as garnishees of the
only to the extent of such of the
mortgaged property or the proceeds
thereof as may remain in their hands
Dag
after the mortgage is satisﬁed:
get Co. v. McClintock,
56 Mich., 51;
22 N. W., 105.
But when the mort
is fraudulent
as to creditors,
gage
see, Cummings v. Fearey, 44 Mich.,
39; 6 N. W., 98.
Personal property exempt from exe
cution while in the hands of the prin
cipal debtor, cannot be reached by gar
nishment against one to whom he has
An
assigned or conveyed the same:
derson v. Odeii, 51 Mich., 402: 16 N.
W., 870; Wilson v. Bartholomew, 45
Mich.. 41; 7 N. W., 227.
Municipal corporations are not sub
ject to process by garnishment. There
fore, a school district cannot be gar
it:
owing
by
nisheed for moneys
Mich.,
School District v. Gage,
39
484.
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The a.ﬁida.vit.5—If the aﬂidavit is made by the agent
or attorney of the party, it is suﬂicient to describe him as agent,
etc., in the body of the aﬁidavit, without swearing positively
'
to the fact that he is such agent or attorney.“
§ 110.

summons issued in pursuance
§111. The summons.—“The
of section 1 of this act may be substantially in the form of the
ordinary justice’s summons, and need not recite either the
commencement of suit by the plaintiﬁ against the principal
defendant, or any of the allegations contained in the aﬂidavit
for garnishment theretofore ﬁled, but shall contain a command
to summon the garnishee to answer in the suit in substantially
the following form: ‘To answer, under oath, all questions put
to him touching his indebtedness to A B, principal defendant
at the suit of C. D, plaintiff herein, and the property, money,
and effects of the said A B in his possession, within his knowl

or under his control, according to the allegations con
tained in the aﬁidavit of said C. D (or E. F., agent of said C
D), duly made and ﬁled in this suit.’ ”"
edge,

5—The aﬂldavit should show upon
Conway
what the action is rounded:
46 Mich"
v. Judge of ionia Circuit,
28; 8 N. W., 588.
If the principal
suit is upon contract, the atiidavit tor
the writ of garnishment should state
whether it was brought upon an ex
press
implied
or
contract:
Wei
meister v. liianville.
4-i Mich., 408;
6 N. W.. 859.
And it should state
definitely the grounds upon which the
writ is applied tor, whether to reach
an indebtedness due to the principal
defendant, or property in the posses
sion of the garnishee belonging to him :
Ibid.
proceedings are
Gnrnishment
it the
founded upon the aﬂfldavlt.
no
aﬂidavlt is insudicient there
is
Voluntary
appearance
Jurisdiction.
Ettel
will not confer jurisdiction:
sohn v. Insurance Co., 64 Mich., 334:
31 N. W., 201.
As to amendment
of
the aﬂidavit. see, Wattles v. Judge of
Wayne Circuit, 117 Mich., 662: 76 N.
W.. 115: Union Nat‘l Bank v. Judge
of Muskegon Circuit, 117 Mich., 678:
76 N. W., 116: Millard v. Judge of
Lenawee Circuit. 107 Mich., 134: 64
N. W., 1046.
An action on a foreign
judgment
is an
action on contract

within the meaning of the garnish
ment statute and an aﬂidnvit alleging
that it so arises is suﬂicicnt:
Wattles
v. Judge oi.’ Wayne Circuit, and Union
Nat‘i Bank v. Judge oi Muskegon Cir
cuit, supra.
The statute authorize
the issuing
oi! the writ upon two grounds:
1. The
possession
ot property. money, goods,
chattels, credits and eitects belonging
to the principal defendant. 2. An in
debtedness
to the principal defendant.
These grounds are distinct, and the
garnishee cannot be held on one when
the aiﬂdavlt and process is confined to
the other, so held under C. I.., 510600,
which is similar in terms, in this re
spect, to § 990, as amended
by Pub.
Acts, 1901, p. 253: Botsiord v. Sim
mons, 32 liiich., 352.
Paine, 2 Mich.,
6—Wetherwax
v.
555.

'

7—C. L., Q 1015.
The "section 1,
or this. act,"
referred to, is C. L.,
§ 990, as amended by Pub. Acts, 1901,
p. 253.
A mere clerical error as to the month
in the return day of the summons, is
waived by an appearance and answer
on the

111
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Service and return.—-The summons is to be made re
in
not less than six nor more than twelve days from
turnable
the date thereof; and shall be served and returned in the same
manner as a summons issued against a defendant in other
§

112.

cases.“

“The personal service of

a summons upon such garnishee
of a suit in the name of
the
cominenceinent
shakli
the plaintiff against such garnishee, which summons may be
served in the same or adjoining county of this state, and re
quire the appearance of such garnishee before such justice at
his oﬁice in the same or any adjoining counties of this state, and
be deemed

constable or sheriff of either county may serve the same:
Provided, The lawful fees for travel and attendance shall be
a.

paid or tendered to such garnishee at the time of such service,
and such suit may be entered on the docket as suits in other
cases.

’ ’°

might be amended after answer, or the
mistake be disregarded:
Weliover v.
Souie, 30 Mich., 481.
8-—C. L., Q 960, as amended by Pub.
Acts, 1901, p. 253.
As to the manner
of serving and returning a summons,
see. ante, 55 39-47.
9—C. L., Q 994.
For fees to be paid
or tendered, see, post, Q 493, and notes.

Amazon Ins. Co., 38 Mich., 400,
is not applicable to suits against for
eig corporations, but that service in
such
cases is controlled
by (‘. L., 5
1014, in which there is no provision
for service beyond the county in which
v.

process

Docket Entrj/.—The following form
of entitling ii garnishee suit upon the
Justice's docket has been held suﬁiclent.

viz.:
STATE OF MICHIGAN.
. . . . . .COLm'rr.

M.

. . .8.

W. . . QB. M. . . .,
D. . . .J'. K. . . ;,
P. . . .F‘. D. . . .,
Proceedings in
H. . . . ii. G. . . .,
B.

. . .8:

u‘

G. . . ., Plaintiff,

L.

v.

Defendant.
Gamishee Defendant.
Piaintiii"s Attorney.
Garnishmcnt.
Principal Defendant's
Attorney.
. ., Attorneys for Garnishee.

language of the statute that
suits may be entered
in the
docket as suits in other cases." is not
mandatory, but permissive:
i-‘asquelle
v. Kennedy, 55 Mich., 305; 21 N. W.,
The
"such

347.

It

that this section providing
the same or adjoining
counties," upon the authority of Hebe!
seems

for service “in

issues.

There must be jurisdiction over the
principal defendant through service or
appearance or the garnishment pro
ceedings
will avail nothing:
Kraft v.
Raths, -15 Mich., 20: 7 N. W., 232.
Service of the summons should be
made by an oﬂicer authorized to serve
process:
35
Johnson v. Delbridge.
Mich., 436.
And for service upon a
corporation, see C. L., 1 1016.
In
order to reach a joint debt owing by
two or more, in garnishment, all of
the debtors must be served:
Wether
wax v. Paine, 2 Mich., 555: Hirth
v. Pfeife, 42 Mich., 31: 3 N. W.. 239.
Process, although duly served upon
the garnishee. will be of no avail, un
less by due service upon, or appear
ance by, the principal
defendant. the
of him in
court obtains jurisdiction
the principal suit:
Kraft v. Raths. 45
And so the
Mich.. 20; 7 N. W., 232.
gnrnishee proceedings will be nugntory
it the garnlshee summons is taken out
and delivered for service before the
garnishee has become
liable to the
v.
principal
defendant:
Hitchcock
Miller, 48 Mich., 603; 12 N. W., 871;

112
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Liability of garnishee.——“The person summoned as
§113.
garnishee, from the time of the service of such summons, shall
be deemed liable to the plaintiff in such suit, to the amount
of the property, money and effects in his hands or possession,
or under his control, or due from him, to the defendant in such
suit: Provided, That when the defendant is a householder
having a family, nothing herein contained shall be applicable
of such garnishee to the defendant for the
personal labor of such defendant, or his family, to the amount
of eighty per-centum of such indebtedness, but in no case shall
more than thirty dollars of such indebtedness be exempt from
the operation of this act, and in all cases at least eight dollars
shall be so exempt:
Provided, further, That in case the de
fendant is not a householder, having a family, nothing here
inbefore contained shall be applicable to any indebtedness of
such garnishee to the defendant for the personal labor of
such defendant to the amount of forty per-centum of such in
debtedness, but in no case where the principal defendant is
not a householder shall more than ﬁfteen dollars of such in
debtedness be exempt from the operation of this act, although
in all cases of the description mentioned in this proviso, at least
four dollars shall be so exempt/’"
to any indebtedness

Hopson v. Dinan, 48 Mich., 612; 12
W., 875.
The garnishee cannot waive process
and due service upon himself. and vol
untarily submit himself to the court
in such a way as to bind the prin
cipal defendant, and thereby
protect
himself by such judgment as may he
rendered against him in the garnishee
proceedings:
llebei v. Amazon ins.
Co., 33 Mlch., 400.
Fasquclie v. Ken
10—C. L., 994.
nedy. 55 Mich., 305-7.
1l—C. L., i991. as amended by Pub.
Acts, 1901, p. 235. The garnishee is lia
ble, as such, from the time of the serv
ice of the writ: Maynards v. Cornweli,
3 .\ilch., 811. And his liability depends
upon the state of the claim, as one
gnrnishable or not, at the time of serv
ice:
.\iartz v. Detroit Fire 6: Marine
Ins. Co., 28 Mich., 204; Bethe] v.
Judge. etc., 57 .\iich., 359; 24 N. W.,
11".’.
It is the duty of the garnishee
to regard the exemptions of the prin
N.

s

cipal debtor and he pays the amount
he may owe into court, without dis
closing as to whether the debtor is a.
householder, at his peril:
Crisp v.
Ft. Wayne & Elmwood Ry. Co., 98
l\iich., 6-18; 57 N. W., 1050. The prin
cipal defendant may intervene on his
own motion, in the garnishment pro
ceedings and urge his exemptions: Mc
Dougaii v, Lamb, 113 Mich., 69; 71
N. W., 458.
A garnishee is not liable where the
garnishee process was delivered to the
the
debt
oﬁicer for service before
sought to be reached had accrued to
Hitchcock v.
the principal defendant:
Miller, -18 Mlch.. 603; 12 N. W., 871.
lie cannot be held if he was not in
debted to the principal dcfendant when
the garnishee proceedings were com
menced.
The fact of his becoming in
debted afterwards is of no avail: llop
son v. Dinan, 48 Mich., 612; 12 N,
W., 875; Bethei v. Judge, 57 Mich.,
381; 24 N. W., 112.
As to wages to

113
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I‘
Garnishee neglecting to a.ppear.- If such garnishee
neglect or refuse to appear at the time and place mentioned
in such summons, and answer as aforesaid, the justice shall
§ 114.

continue the cause to some other day; and without further
showing than the oi’ﬁcer’s return, that the summons had been
personally served upon the garnishee and his fees paid or
tendered, issue a warrant to bring such garnishee before
him.”12
‘5Such warrant shall command the officer forthwith to take
the body of such garnishee, and bring him before such justice,
and shall contain a further command that such officer, after he
shall have arrested the garnishee, notify the plaintiff of such
arrest; and such warrant shall be served and returned in the
same

manner as warrants issued in other cases.”13

§115. Examination of the ga.rnishee.—“On the appearance
of such garnishee before such justice, or on some other day
to which the same may be adjourned, the plaintiff may proceed
to examine the garnishee on oath or otherwise, as the plaintiﬁ
may elect, touching the matters alleged in the affidavit, and the
justice shall take minutes of such examination, and ﬁle the
Upon such examina
same with the other papers in the cause.
tion the garnishee shall not be deemed a witness for the plain

tiff, and his answers or disclosures

upon such examination
may be contradicted and controverted by the plaintiff upon
the trial of the issue hereinafter provided for in section ten.”"
earned.
see. Kane v. Clough. 36
Mlch., 436.
Money earned on labor
contract providing payment in gross
sum
is exempt
under this
statute:
Rikerd v. Lumber Co., -— Mich., —;
98 N. W., 739 (March. 1904).
12—C. L.. 5 992.

he

13—C. L., | 998.
For service and
return of warrant, see, ante, §§ 56-68.
by
14-—C.
L.. 5 995, as amended
Pub. Acts, 1901. p. 235. Section “ten"
referred to in this paragraph is C. L.,
§ 999.

Minutes
of the emamination.—'l‘he
law makes it the duty of the justice
“to take minutes of such examination,
and ﬁle the same with the other papers
in the cause ;” and, while it does not
say that he shall reduce the examina

tion to writing, yet'such is its fair
import. when it is considered that the
disclosure is the evidence, and all the
evidence
that can be produced against
him.
If the justice omits to reduce
material statements or admissions of
the garnishee to writing,
such state
ments or admissions cannot be proved
upon the trial by the justice, or any
other witness, for the purpose of cre
ating a liability not admitted by the
The law docs not
written disclosure.
permit a justice to neglect his duty
to take minutes of the disclosure, and
then to testify to the disclosure made
from his memory; nor does it permit
him to supply any part of the disclos
ure from his recollection:
Isabelle v.
Iron Cllil.'s Co., 57 Mich., 123; 23 N.
W., 613.
As to the suﬂiciency of the

114
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Prior to the amendment of this section in

§ 115

1901,

it was held

that the garnisliee was to be regarded as a witness for the
plaintiﬁ', and that his disclosure was to be taken as true and
The object of this amendment and
could not be in1peachcd.“"

of

a

the overturning of
of the trial under § 999 to proceed
to the general course of trials of issues between

similar

one

to § 999, was evidently

this rule and the making

according
parties, and permit a judgment even against the disclosure of
the garnishee.
“He is required to disclose, in response to the aﬂidavit upon
which the writ issued, whether he has property of the de
fendant in his possession or under his control, or is indebted
to him.”1°
entry of the disclosure in the Justice's
docket instead oi’ upon a separate paper
and ﬁled with the other papers. etc.,
see. \\'atson v. Kane, 31 Mlch., 61.
15-Maynards v. Cornwell, 3 Mlch.,
312; Isabelle v. iron Clills Co., 57
Mlch., 120; 23 N. W., 613, and caes
cited in the opinion.
16—As to the suﬂiciency of the dis
closure and the garnishee's liability
thereunder. see. Drake v. Lake Shore
8: Michigan Southern Ry. Co., 69 Mlch.,
168; 37 N. W., 70; Hosiey v. Scott,
59 Mlch., 420, 423; 26 N. W., 659;
Kimball v. Macomber, 50 Mlch., 362:
Bali v. Young, 52
15 N. W., 511;
Mlch., 476: 18 N. W., 225: Lyon v.
Kneeland, 58 Mlch., 570: 25 N. W.,
518; Custer v. White, 49 Mlch., 462:
13 N. W., 583; Maynards v. Cornweil,
The statements of the
3 Mlch., 309.
garnishee cannot be controverted; he
Nowell
v.
cannot be contradicted:
Blair, 7 Mlch., 103. The garnlshee's
answers are to be regarded as true,
and this principle extends to assertions
made upon his belief as well as those
upon his own personal knowledge: Sex
Nor can
ton v. Amos. 39 Mlch., 698.
his statements be contradicted, or any
recovery be had against him beyond
Sexton
v.
his admitted liability:
Amos. 39 Mi:-h.. 699. The garaishee is
Whitﬁeld v.
the plaintiffs witness:
Stiles, 57 Mlch., 410; 24 N. W.. 119.
And cannot be contradicted by the
plaintiff:
Isabelle v. Iron Cliifs Co.,
57 Mlch., 123: 23 N. W., 613.
But
a disclosure made by the garnishee be

fore the justice has obtained juris
diction in the principal case, is of no
elect.
And such jurisdiction
subse
quently obtained. will not make the
disclosure of any avail:
iron Clitfs
Co. v. Lahais, 52 Mlch., 394; 1S N.
W., 121; Kraft v. Raths, 45 Mlch.,
20: 7 N. W., 232. The doctrine of the
foregoing cases in this note upon the
conclusive character of the disclosure
would seem to be overturned by the
amendments in 1901 to ii 995 and
999, giving the right to contradict the
disclosure.
1901,
See Pub. Acts,
p.
235.

in garnishee proceedings commenced
in the Circuit Court, where the am
davit only alleged that the garnishee
had pr0p¢r1‘|/, money and effects in his
hands, etc., it was held that the ex
amination of the garnlsiiee could ex~
only to his liability
tend
for such
prop!’-rt)/, money and cﬂcr-ta, and that
be could not be examined as to his
indebtdeness to the principal debtor.
And it is presumed that the same rule
See, Mack
applies in Justice's courts:
v. Brown, 20 Mlch., 335; Botsford v.
Simmpns, 32 Mlch., 352. It is the duty
of the garnishee to state, with entire
accuracy and distinctness, all facts
that may be necessary to enable the
court to decide intelligently the ques
tion of his liability:
Drake on Attach
ment, § 629.
He may correct or ex
plain his disclosure on issue joined:
Barber v. Iiowd. 85 Mlch., 221: 48
N. W., 539.
Defendant in garnishment
may on appeal be permitted to ﬂle a
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Proceedings
following the exa.mina.tion.—“Upon
closing the examination, if the plaintiff shall have recovered
a judgment against the defendant, the garnishee may, after
the expiration of the time limited by law for an appeal, or stay
§ 116.

of execution on said judgment, if no appeal has been made, or
stay of proceedings put in, pay to the justice before whom the
examination was had, all moneys then due and owing by him
to the defendant, or suﬂicient to satisfy said judgment (except
such as is exempt, as provided by section two of this act),
and thereupon such justice shall execute and deliver to the
garnishee a release and discharge for the amount paid, and
enter such discharge upon his docket, or the plaintiff may im
mediately declare against the garnishee, in the manner pro
vided by section ten of this act, and the like proceedings shall
be had as upon a suit brought against the debtor; but if a suit
be pending and undetermined between the plaintiff and the
plea and show his disclosures before
the justice to have been mistaken and
that his indebtedness was to another
Gerow
than the principal defendant:
v. Hyde, 131 Mich., 442; 91 N. W.,
Garnishee defendant may waive
615.
further examination by acknowledging
indebtedness to amount of the judg
Barber
suit:
ment in the principal
it is the duty of the
v. liowd. supra.
garnishee to set forth in his disclosure
ills
the true condition of the liability.
admission of a liability different from
the true one, or one that does not ex
ist, may authorize a judgmentagainst
him, but binds no one else:
ilirth v.
Pfeiife. 42 Mich., 31; 3 N. W., 239.
He should answer every pertinent in
terrogatory so far as he is able, if not
Drake on
in his power to do so fully:
Attachment, 5 630; Shaw v. Bunker,
If he be in doubt wheth
2 Metc., 376.
er under an existing state of facts he
is chargeable, he should state all the
esentlal facts with minuteness and
precision, and leave it for the court
to decide the question of his liability.
And for his own protection, he should
state in his disclosure every fact with
in his knowledge which has destroyed
the relation of debtor and creditor, pre
viously existing between him and the
Drake
on Attachment.
defendant:
But he cannot in his
I5 630, 632.
'

answer be allowed to make allegations
which have the effect of changing the
the terms oi‘ a written contract under
which he appears to be a debtor to the
Ibid., 5 631, citing Field
defendant:
v. Watkins, 5 Ark., 672.
To ascertain
the liability of the garnishee, almost
every variety of question bearing upon
this point may be propounded. and an
answer required; the limit to such ex
amination seems to rest in the discre
tion of the court:
Drake, § 641:
Worthington
Vermont,
v. Jones,
23
546; Knapp v. Levanway, 27 Iiu'd..
298.
But the interrogatories must be
confined tb such matters as the law
contemplates as the ground of the gar
nishee's liability: Lyman v. Parker, 33
Maine, 31: Mack v. Brown, 20 Mich.,
335.
Nor can any attorney, as gar
nishee of his client, protect himself,
on'the ground of privileged communi
cations, from disclosing the eﬂects of
his client in his hands:
Drake, § 648,
citing Comstock v. Pale, 18 La., 479.
it is not permissible to receive and re
tain such parts of a garnish:-e's dis
closure as tend to charge him. and to
exclude and deny such parts oi’ it as
tend in the other direction.
The whole
disclosure must be taken and construed
to!-tether, and the proper result be de
duced therefrom:
Sexton v. Amos. 39
Mich., 699.
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defendant, the cause shall be continued, but it shall not be
necessary to adjourn the same to any day certain; and noth
ing in this amendment shall be construed as to in anywise
interfere with the provisions of section fourteen, of the act
of February twenty-eight, eighteen hundred and forty-nine,
relative to costs in proceedings against garnishees.”1

What

a discontinuance

against garnishee.
the defendant
in the cases
act, or if the
defendant pay the judgment rendered in such case, or stay
the execution thereon within the time, and in the manner pre
scribed by law, it shall in either case be deemed a discon
tinuance of all proceedings against the garnishee.”2
§117.

“If the plaintiff

deemed

fail to recover judgment against
mentioned in section seven of this

The section 2 rc
1—C. I... I 996.
ferred to, is C. L., Q 991: amended,
Pub. Acts. 1901, p. 235: the section
is C. L., § 999; and the
10 named,
section 14, of the Act of February 28,
1849, is C. L., § 1003.
When the gurnlshee proceedings are
dropped after disclosure, and never car
ried to judgment. any payments made
are
by the garnishee to the plaintiff
Hitchcock v. Miller, -18
at his peril:
And pay
Mich.. 608; 12 N. W.. 871.
ment by the garnishce to the justice
of the amount of the judgment ren
dered against him, when the judgment
against the principal
defendant was
void for want of jurisdiction,
cannot
be protected or bar a suit against the
gsrnishee for the money
so paid:
547;
Laidluw
v. Morrow,
44 Mlch.,
7 N. W., 191.
But when a promissory
past due. and
note or other demand
held by or owing to the principal dc
fendant, has been garnisheed,
then
after disclosure made and a valid judg
defendant,
ment aguinst the principal
the garnishee will be protected in pay
ing it to the justice without waiting
for a judgment against himself:
Som
ers v. Losey. 48 .\iich., 294; 12 N.
W., 188.
Money paid by the garnishce to a
justice to be applied on a judgment
against the principal defendant. cannot
of
be applied by him to the payment
any other judgment against the same
party: .\icDonald v. Lewis. 42 i\iich..
135: 3 .\‘. W., 300: Dane v. ilolmes,
41 Mlch., 061; 3 N. W., 169.

See, Barber v. Howd, 85 Mlch., 223;
48 N. W., 539.
2-(‘. L., Q 1000. The section 7 here
referred to is C. L., 5 996: see. Iss
belie v. Iron Ciiils Co., 57 l\ilch., 123;
23 N. W, 613.
The failure of the garnlshee plaintiff
to appear on the return day of the
summons to show cause. will also op
crate as a discontinuance of the pro
cecdings:
See C. L.. § 836.
And no
subsequent
appearance oi’ the plain
titi' and garnishee, either voluntarily or
in obedience to _a second summons.
to

show

cause.
cause
so

will re-instate

or

revive

any prior
as to affect
rights acquired by third persons: John
son v. Dexter, 38 Mlch., 695.
But s.
the

voluntary appearance of both the par
ties after such a discontinuance would.
probably, as between themselves,
be a
waiver of the statutory nonsuit:
Ibm.
And if the garnishee's disclosure shows
that he has no effects of the principal
defendant. and is not indebted to him,
May
thc proceedings are at an end:
nurds v. Cornwell, 3 Mlch., 312: Lor
man v. Phoenix
ins. Co.. 33 Mlch., 65.
iiaekley
Kanitz,
Mlch., 398:
v.
30
Spears v. Chapman, 43 Mlch., 541;
5 N. W., 1038: Weirich v. Scribner.
44 Mlch., 73; 6 N. W., 91.
A
judgment
failure
to
recover
against the principal defendant oper
ates as a discontinuance of the gar
nishec proceedings:
Bethel v. Judge,
etc.. 57 .\iich., 379; 24 N. W.,'112.
The garnishce defendant is not re
leased, however,
where the plsintitl sp
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Second summons against garnishee.—“After the ﬁnal
determination of the suit against the defendant, in the case
mentioned in the preceding section, and at any time within
thirty days after such ﬁnal determination of the suit, and in
§ 118.

of garnishee proceedings commenced after the rendition
judgment against the defendant therein, within thirty
days after the closing of the examination in such garnishee
proceedings, the justice shall, at the request of the plaintiff,
his agent or attorney, issue a summons against the garnishee,
commanding him to appear before the justice to show cause
why a judgment should not be rendered against him.”*"
cases

of

a

penis from the judgment in the prin
cipal suit until the appeal is ﬁnally
determined in favor of the appeilee:
Erickson v. Duluth S. S. dz A. Ry. Co.,
105 Mlch., 415; 63 N. \\’., 420.
N0
judgment can be taken against the gar
nishee until judgment has been taken
against the principal defendant:
Iron
Cliifs C0. v. Lahais, 52 Mich., 896;
18 N. W., 121: Laidlaw v. Morrow,
44 Mich., 547: 7 N. W., 191.
Pay
ment into court by the garnishee, with
out regarding the exemptions of the
defendant, is at the gar
principal
Crisp v. Fort Wayne
nishee’s peril:
6; E. Ry. Co., 98 Mich., 651; 57 N. W.,
1050.

3—C. L., Q 997.
The preceding sec
tion in this section referred to, is C. L.,
5 996.

A valid judgment against the prin
cipal defendant is necessary in order to
pro
authorize and upport subsequent
ceedings under this 5 997, or any judg
ment against the garnishee:
McCios
key v. Judge
of Wayne Circuit, 26
Mlch., 100; Laldiaw v. Morrow, 44
Mich., 547; 7 N.- W., 191: Arno v.
Wayne Circuit Judge, 42 Mich., 375;
4 N. W., 147.
No judgment can be rendered against
the garnishee until after judgment in
the principal cause; and not then until
to show
after he has been summoned
cause why judgment should not be ren
against him, unless he volun
dered
tarily appears and consents that such
judgment may be taken:
Iron Cliffs
Co. v. Lahals. 52 Mich.. 394: 18 N.
W., 121.
But the garnishee, after his
disclosure, may waive second process
and declaration against himself,
and

also proof of indebtedness of the prin
cipal defendant to the piaintiﬂ‘ in gar
Thus, where about a year
nishment.
after judgment against the principal
defendant, a garnishee process
was
taken out and served upon B. as a
debtor of the principal judgment debt
or, whereupon, on the return day of
the gnrnishee summons.
B., the gar
went with the plaintiff in the
nishee.
garnlshce suit before the justice. and
B. then subscribed before the justice
on the docket, that he (B.), as gar
nishee of the principal defendant, was
indebted to the garnlshee plaintlif, and
authorized the justice to enter judg
ment against himself (B.) as garnishee,
and in favor of the garnishee plain
til‘i', and the justice
Held,
did so:
that B. thus waived second process.
declaration and proof that the prin
cipai defendant owed the plnintitf in
garnishment, and that the judgment
against B. was authorized and valid:
Bigalow v. Barre, 30 Mich., 1.
De
fendant in garnishment is not entitled
to the second summons to show cause
where the judgment in the principal
case has been rendered,
and the time
for staying execution and for appeal
has passed, but the piaintiﬂ may de
clare against him at once:
Eiser v.
Rommel. 98 Mlch.. 77: 56 N. W.,
1107.
A summons to show cause issu
ing seventy-four days after the rendi
tion of judgment in the principal suit.
having been no continuance of
there
will not sustain s. judg
the cause,
ment agninst the gnrnishec though he
and pleaded
appeared
to the merits:
Iierltage v. Armstrong, 101 Mich., 86;
59 N. W., 439.
The period of 30 days
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not less than three
nor more than ten days from the date thereof, and shall be
served at least two days before the time of appearance men
tioned therein.”4

“Such summons shall

be made returnable

§119. Pleadings, trial, appeal, etc.—“In all cases where a
judgment has been rendered against the defendant, and also
after a ﬁnal determination of the suit pending against the
defendant, as mentioned jn section seven of this act, and the
garnishee has been duly summoned to appear and show cause,
the plaintiff may declare against the garnishee for the prop
erty, moneys and effects above mentioned, in trover; or if the
garnishee be indebted to the defendant, for" moneys had and re
ceived, or if the garnishee shall have property, moneys and ef
fects of the defendant in his possession, and shall also be indebt
ed to the defendant, the plaintiff may declare in trover, and add
thereto a count for moneys had and received, and may give
the special matter in evidence; and the garnishee may plead
thereto, and issue may be formed and tried as if the defendant
had brought such suit against the garnishee for the matters set
forth in such declaration, and either party shall be entitled to
an appeal or other process, as in other cases. The answers or
disclosure of the garnishee made as in this act provided shall
not be conclusive of the truth of the matters therein.set forth,
but upon the trial of any issue between the plaintiff and the gar
nishee, the plaintiff may introduce evidence to contradict, or
otherwise controvert, the truth of the said answers or dis
closure.”5
referred to in this statute is to be
reckoned from the entry of judgment
and not from the expiration of the
Kayser v. Farmer's
time for appeal:
& M. Bank. 115 Mich., 688: 74 N.
W., 181.
It is the duty of the justice
to
issue this summons against the
garnlshee upon request of the plain
thirty
days.
tiff made within the
though the plalntitl may not have ap
penred at the time of the disclosure:
Hyde v. Chadwick, 132 Mich., 270;
93 N. W., 616.
4—C. L., Q 998. For service and re
see, ante‘, [5 39-47.
turn nt summons.
5-—C. L.. Q 999. as amended by Pub.
The section 7 re
Acts. 1901, p. 236.

It

ferred to, is C. L., 5 998.
is not
necessary
that plaintiff
should elect
to declare in either trover or assump
slt. lie may do both at the same time:

Peninsular
Judge
Stove Co. v.
oi‘
Wayne Circuit, 85 Mieh.. 400; 48 N.
W., 549.
The principal defendant has
the right. at least in the absence
of
objection by the garnlshee, to inter
vene and urge the exemption of the
property in the hands of the gar
nishee:
Lamb,
v.
113
Mcﬂrougall
Mich., 69: 71 N. W., 458.
The lan
guage of this statute enables
the gar
nishee
to make any defence which he
might make if the action were one
against him by the principal defend
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The declaration against the garnishee, whether for property
in his hands, or upon his indebtedness to the defendant, must
upon his disclosure.“
There may be such a disclosure by the garnishee as will ren
der a. further inquiry necessary, and an adjudication to de
termine his liability, or its extent, as well as to protect him
against subsequent litigation.’ And where the garnishee has
property in his hands, it may sometimes be desirable to prove
its value.
And it seems that upon the trial the garnishee may make
other and further statements for the purpose of" showing that
he is not liable, and may correct any statement made by him in
his disclosure, by mistake or inadvertence, as, that by mis
be predicated

ant—the defenses of recoupment and
See, past, § 131.
set-off are available.
After service of the summons to
show cause and before pleading, the
garnlshee has the right to make a
further and supplemental
disclosure:
Michigan
Drake v. Lake Shore
&
Southern Ry. Co., 69 Mich., 168; 37
N. W., 70.
And before judgment can
him, judgment
against
be rendered
against the
must have been rendered
principal defendant:
Iron Cliffs Co.
v. Lahais, 52 Mlch., 396; 18 N. W.,
121.
And no judgment can be ren
dered against him except upon the lia
bility admitted in his disclosure: Isa
belle v. Iron Cliﬂs Co., 57 .\iich., 123;
Contra,
23 N. W., 613.
ince amend
ment of 1901: Pub. Acts, p. 235. Nor
can judgment be rendered against him
unless it will discharge him to the
extent of such judgment from liability
Hamilton
to the principal defendant:
v. Rogers, 67 Mich., 135; 34 N. W.,
278.

6—Maynards
v. Cornwall, 3 Mich.,
Upon the trial of the issue on
the hearing of cause the burden of
proof is upon the plaintiff to make out
Spears v. Chap
a prima facie case:
man, 43 Mi-:h., 541; 5 N. W., 1038.
If the disclosure is ambiguous, leav
ing it uncertain whether any indebt
edness exists or if so, to whom, and
the case rests substantially upon that,
the plaintiff must fall: Spears v. Chap
man, 43 Mich., 541; 5 N. W., 1038;
Walker v. Detroit, Grand Haven 8:
Milwaukee Ry. Co., 49 Mich., 448;
Therefore the gar
13 N. W., 812.
813.

disclosure admitting possession
of property which he had received from
the principal defendant, but which he
had since been told had been sold to
another, does not show him Jiable:
Sexton v. Amos, 39 Mich., 695: see,
Lyon v. Kneeland, 58 Mich., 570; 25
N. W., 518.
But the liability of a
garnishee who admits an indebtedness
to the principal defendant, is ﬁxed by
his disclosure:
Somers v. Losey, 48
liich., 294; 12 N. W., 188. And what
the disclosure admits, may be
ever
taken by the plaintiff as established:
Allen v. Hazen, 28 Mlch., 142; Sexton
v. Amos, 39 Mich., 697-8.
plaintiff,
Appeal—0crtiorari.——The
as well as the garnishee, may appeal:
The
Newell v. Blair, 7 Mich., 106.
appeal or certtorarl of the garnishee
suit must be separate from an appeal
the
or certiorart in the suit against
principal defendant; an appeal or cer
tiorarl in the latter will not carry up
the garnishee proceedings for review:
Wlthington
28 Mich.,
v. Southworth,
The disclosure taken before the
381.
justice, and reduced to writing, is com
Further
petent evidence on the appeal.
may be taken in the Circuit
evidence
court in corroboration
of the gar
nishee‘s statement before the justice.
The garnlshee may be examined on the
appeal for a fuller disclosure, and he
may there make corrections in his
statements made in the court below:
Newell v. Blair, 7 Mich., 106.
7—'Maynards v. Cornwell, 3 hiich.,

nlshee's

309,
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take he had overstated the amount of money in his hands; so,
if in his disclosure he should admit effects in his hands as
belonging to the defendant, yet it would be contrary to the
intent of the law to hold him responsible if he should after
wards ascertain and offer to prove on the trial that the owner
ship was not where he supposed it to be.”
On the trial before the justice, the garnishee may avail him
self of the statute of limitations, the same as he might do if
sued by the defendant for the debt.”
_

Judgment, execution, etc.—“Judgments rendered
§ 120.
against a garnishee under the provisions of this act, shall have
the same force and effect as they would have under existing
laws, if such defendant had been named as plaintiff therein.”1°
“If judgment be rendered against the garnishee, the justice
may issue execution thereon, as in other cases; such execution
may be directed to the sheriff, or any constable of the county
where such justice resides, or to the sheriff or any constable of
any colmty in this state, and may be fully executed in the
county to which it is directed; but if the body of such garnishee

in such execution, he shall be committed to the jail
of the county in which he resides.”11
“Judgments against garnishees may be stayed in the same
manner, and with like effect, as in other cases.”"
“If the garnishee shall, on demand, deliver to the oﬁiccr
having such execution all the property, money and effects in
his possession or under his control, belonging to the defendant,
and pay all moneys found to be due from him to the defendant

be taken

at the time the suit was commenced against him, or so much
of the money, property or effects as may be necessary to satisfy
such execution, then the costs which may have accrued against
such garnishee shall be paid out of the property, moneys and
effects so paid over or delivered to such ofﬁcer.”13
8—Newell v. Blair, 7 Mich., 106-107:
Gerow v. Hyde, 131 Mich., 442; 91 N.
Wlfneiﬁe case of Nowell v Blair it
was held, that on an appeal in the garnishee cause. the plulntllf, on the trial
m the ch-cmt court may examine the
garnishee fully as to his labillty: and
there would seem to be no good resson why such
further
examination
might not be had on the trial before

the

justice: Barber v. Howd.

221;

48

N.

9—Hazen
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The officer having such execution shall endorse all moneys
received from such garnishee, and a description of all property
or effects delivered to him by the garnishee; and such delivery
or payments shall be deemed a delivery or payment to the de
fendant in such suit.”“
“Upon the return of such execution so endorsed, the same
shall be entered on the docket of the justice as fully as such
return appears upon such execution, and such entry or a
transcript thereof shall be prima facie evidence of the facts
therein stated.”1“
“Whenever the garnishee shall pay or deliver to the oﬁicer
having such execution any property which may be sold on an
execution by existing laws, the officer shall proceed to levy
upon and sell the same at public auction or vendue, as in other
cases, and if the garnishee shall deliver to such oﬁicer any
notes, bills, bonds, or other choses in action, the oﬁicer shall
return the same to the justice, to be retained in his hands for
the use of the plaintiff, and the plaintiff may sue and collect the
same, or so much thereof as may be necessary to pay the judg
ment against the defendant, and the costs.
The balance, if
All
any, shall be returned to the garnishee or the defendant.
bills, bonds, notes, accounts and other choses in action received
or delivered under the provisions of this section, shall be taken
subject to all liens, set-offs, rights, liabilities and equities exist
ing between the original parties thereto.”1°
“If the garnishee pay to the ofﬁcer having such execution
any bank note or bill, the same shall be paid over to the plain
tiﬁf at the par value thereof, if he will accept the same; if not,
it shall be sold in the same manner as other personal prop

erty.”"
Suit by defendant against garnishee.—“No suit shall
be maintained or recovery had by such defendant against the
garnishee for the amount of money sworn, proved or admitted
to be due from such garnishee to the defendant, or for the
property, or the value thereof, money or effects in the hands
§ 121.

14—C. L., Q 1004.
15___C ‘

L"

1c-c.

L., 5 1006.

ecutlon, ls also exempt from garnlshee
process
at the election of the debtor;
\Vllson v. Bartholomew, 45 mu-u., 41;

5 1005 '

A debtor's property exempt

7 N_ w__

from ex-

17-C.

22.,‘

L., Q 1007.
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of such garnishee

ing.”"

as aforesaid,

,

§122

while such proceedings is pend
~

“The preceding section shall not
vent
such
such
erty
such

be so construed as to pre
such defendant from prosecuting for and recovering of
garnishee any other or further sum of money due from
garnishee, or the possession, or value of any other prop
or effects in the hands of such garnishee, belonging to
defendant.”19

§122. Demands not due.—-“If it shall appear upon any ex
amination or trial had under the provisions of this act, that any
sum or sums of money is or are owing and payable from the
garnishee to the defendant at some future time or times, it
shall be the duty of such court, after such examination, or the
rendition of the verdict (if a trial by jury is had), and after
the trial (if the cause is tried by the court), to note the time
or times when the sum or sums of money mentioned in this sec
tion shall become due and payable, and shall thereupon con
tinue the cause tmtil after the time or times so noted.”2°
18—C. L.. I 1009. A landlord is not
entitled to suc to recover possession
of leased premises for non-payment of
of garnish
rent during the pendency
proceedlngs against the tenant
ment
O'Conner
by the landlord's creditor:
v. White, 12-t .\iich., 22; 82 N. W.,
The rule requiring the pendency
664.
of another suit to oe pleaded in abate
ment and not in bar, applies as well
where the prior suit is a garnishee
proceeding as in other cases; this §
1009 does not make garnishee proceed
ings an exception to the general rule:
Near v. Mitchell. 23 Mich., 382.
if the garnishee is sued by the prin
cipal defendant after the commence
ment of gnrnishee proceedings against
of
him. he may plead the pendency
such proceedings in abatement of the
suit: Grossiight v. Cresup, 58 Mich.,
531: 25 N. W.. 505.
If a garnishee having notice or
knowledge that the debt or demand
owing by him to the principal defend
ant has been assigned by such defend
ant to a third person before service
of the writ of garnishment. and con
eeais or fails to mention such assign
on his disclosure.
but admits
ment
that he still owes the debt to the prin

cipal defendant, and thereby allows
judgment to be rendered against him
in favor of the garnishec plnlntitf, snch
judgment, or any payment by him of
the debt to the justice, will be no
to an action by the assignee
defense
for the recovery of the assigned debt
or demand:
Tabor v. Van Vranken,
39 Mich., 793.
Nor can such former
recovery by the plaintiff in garnish
ment be shown under the general issue
in a suit by the assignee to recover
the demand:
lbtd.
_
10—C. L., § 1010.
20-C. L., 5 1012. The justice loses
jurisdiction to render judgment against
the garnlshee under this and the fol
lowing sections, being {I 1012 and
1013, if the adjournment provided for
in 1 1012 is not had: Heritage v. Arm
strong, 101 lilch.. 85: 50 N. W., 439.
It seems that in order to hold n
garnishee for a debt or obligation pay
able in the future, there must he a
present valid obligation to pay when
the time arrives. without any contin
gency; for if his obligation to pay
depends only upon a contingency which
may or may not happen. he is ‘not lia
Thus, shippers of ti canto under
ble.
contract with the owner of the ship
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“After the said sum or sums of money
able as mentioned

in the preceding

become

section,
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due and pay
the justice or

court shall, at the request of the plaintiff, issue a summons
against the garnishee as mentioned_ in section eight of this act,
returnable in the same time, and the same proceedings shall be
had thereon, and with the like effect, as if the said "sum or
sums of money had been due and payable at the time of the
service of the summons”.21

When eﬁ'ects or demands garnisheed, are claimed by
§ 123.
a third person.—“When the examination or disclosure of the
garnishee shall disclose that any other person or corporation
than the defendant claims in whole or in part the money, prop
erty, or indebtedness due by him, or in his
name and residence of such claimant, the
liver such money, property or indebtedness
shall cause to be served on such claimant

possession, and the
garnishee may de
to the justice, who

a written notice to
appear in said court and maintain his said claim; such notice
shall contain the name of the parties to the principal and gar
nishee suits, the name and place of residence of the justice, the

return day or adjourned day of the garnishee suit, and the
substance or a copy of the disclosure, and shall be served at
least ten days before the return or adjourned day‘ of the gar
nishment suit; the notice may be served in the same or any ad
joining county; in other respects it shall be served in the
same manner as summonses from justices’ courts; for the pur
pose of giving an opportunity of serving the notice above
provided, it shall be the duty of the justice, on the return day

of the garnishment suit, if requested by the garnishee, to ad
journ such suit not less than ten or more than thirty days.
After the service of such notice, and'the payment or delivery
he should have a share of the
proﬁts arising on the cargo. were
held not liable as garnishees of the
owner until the termination
of the
as it was altogether contin
voyage,
gent whether anything would ever be
due to the owner:
Davis v. Ham, 3
Mass, 33; and see. Thorndike v. De
Wolt, 6 I‘ick.,
122.
123.
And so,
of goods to be sold
where consignees
for the owner received and sold them
for him on credit, and guaranteed the

that
net

payment thereof by the owner, were
held not liable as garnishees oi! the
owner before the credit expired. he
cause the purchasers were the debtors
to the'owner,
and the liability of the
consignee to the owner was contin
gent upon the non-payment by the pur
chasers:
Tucker v. Clisby. 12 Pick.,
25; as to wages
not yet‘ due, see,
Ib|‘d., 105; Kane v. Clough, 36 Mich.,
436.
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to the justice of the money, property, or indebtedness, as above
provided, the garnishee shall be discharged from all liability
to any person in respect to the money or property so paid or
delivered; and the proof of the service of such notice ﬁled in
the suit, and the certiﬁcate

or docket entry

made

by the jus

tice of such payment or delivery, shall be prima facie evidence
of the facts stated therein. The claimant shall appear in the
suit on the return or adjourned day named in the notice served
upon him as aforesaid, and in default thereof judgment shall
be rendered against him in respect to his claim.

The defendant
or defendants so notiﬁed shall be considered as defendants in
the place and stead of the garnishee, and an issue may be
formed between the plaintiff and such defendants in the same
manner as provided in section ten of act number one hundred
and thirty-seven of the session laws of eighteen hundred and

-/1:

forty-nine, being section eight thousand and forty of H0well’s
Annotated Statutes of eighteen hundred and eighty-two; the
issue may be tried by the justice or by a jury, ‘as in other cases,
and such judgment shall be rendered between the parties as
shall be just, and such substituted defendant or claimant shall
have the same right to appeal as the original garnishee: Pro
vided, That this section shall not be operative when the answer
of the garnishee shall disclose that such claimant does not
reside in the county where such disclosure is made, or in any
adjoining county; nor in case such claimant is a corporation
and its principal place of business is not in the same or any
adjoining county.”*2
F-1

3 5"

as ga1'nishees.—“_-\il corporations
Corporations
tsoever nature, whether foreign, domestic, municipal

124.

5

Q

Mich., 346; 61 N .W., 891.
also, Stone v. Dowling,
119
Mich. 476; 78 N. W. 549.
Where a
gnrnishee discloses that another claims
money in his hands, and deposits the
money with the justice, the garnishee
is relieved from liability to such third
person, though the garnishee colluded
with the plalntli! to bring the suit.
and though the
person had
third
brought trover tor the money: Bryant
v. Wilcox, — Mich. —-; 100 N. W.
018 (0ct., 1904).

&

I

?.2—(‘. L.,
1017.
The section 8040
of lIo\\'ell's annotated statutes is C.
L.,
901). The purpose of this statute,
i017. is that the claimant shall be
brought before the court, so that in
whatever judgment may be rendered
against the principal defendant, or in
of the money which
the application
shall be paid into the hands of the
justice to the cxtlnguishment ot the
claim against the principal defendant.
the claimant of the fund thus cited in
Pecard v. Home
shall be concluded:

of
or

125

Co.,

See,

01

§ 124

PROCEEPINGS

IN GARNISHMENT.

CH. V.

otherwise, except counties, may be proceeded against as gar
nishees in the same manner and with like effect as individuals
under the provisions of this act, and the rules of law regulat
ing proceedings against corporations, and the summons against
the garnishee in such case may be served on the president,
cashier, secretary, treasurer, comptroller, or other principal
oiﬁcer of such corporation, and it shall be the duty of such
oﬁicer so served, or the proper oﬁicer of such corporation
having knowledge of the facts, to appear before the jus
tice at the return day of the summons and answer thereto,

or to answer at his option in writing, veriﬁed

by his oath,
to administer oaths, and trans
mit the same, by mail or otherwise, to the justice issuing said
summons, on or before.the return day thereof, which shall be
deemed a suﬁicient compliance with such summons; and unless
shall be
he shall so appear or so answer, such corporation
before some person authorized

held to be.indebted to the defendant in the original suit, to
the amount of any judgment that may be made against such
defendant in said original suit, unless within three days after
the return day of such summons such corporation shall, by
such officer, show a suﬁicient reason to the satisfaction of the
justice for non-appearing to answer such summons, and the
justice shall thereupon, on the third secular day, render judg
ment against such corporation, as against other garnishees for
the amount of such debt, and with like effect; but on such
cause shown, such oﬂicer may be examined as other garnishees,

and with like effect, as against the corporation he represents.
Such corporation or the plaintiff in such suit may appeal from
such judgment rendered under this section to the circuit court
of the proper county, in the same manner as appeals may be
taken from any other judgment of a justice of the peace,
where the liability of such corporation may be fully inquired
into: Provided, That when a municipal corporation is pro
ceeded

against,

as

provided for in this act, judgment shall

have been obtained in a court of competent jurisdiction by the

plaintiff against the defendant before garnishment proceed
ings shall be valid against such municipal corporation: Pro
vided, further, That it shall be necessary for the plaintiff in
the action to cause to be served a notice in writing upon the
126
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clerk, treasurer, or comptroller of such municipal corporation,
signed by the justice of the peace before whom an action of
garnishment has been commenced, stating that judgment has
been rendered and is on ﬁle in favor of the plaintiff and against
the defendant; that the plaintiﬁ‘ has ﬁled an aﬁidavit to that
effect, and that he believes or has good reason to believe that
such municipal corporation is indebted to the defendant, and
has money, property or effects in its hands belonging to such
shall hold
corporation
defendant, and that such municipal
such money, property or effects until the ﬁnal disposition of
the action or garnishment then pending before such justice,
Such corporation re
unless sooner released by the justice.
,ceiving the notice, herein provided, shall hold any money,
property or effects in its hands belonging to ‘the defendant
named in such notice until the ﬁnal disposition of the action
against said municipal corporation, unless sooner released by
order of thejustice.
Such money may be released by the
defendant giving a bond in double the amount claimed to be
due by the plaintiff in the action then pending, conditioned
that if the plaintiff recover, the bondsmen will pay into court
for the use of said plaintitf the amoimt of such judgment and
The plaintiff
costs, such bond to be approved by the justice.
in such original action against the defendant shall cause to
be ﬁled with the treasurer of such municipal corporation, at
the time of service of the notice aforesaid, a certiﬁed copy of
the judgment, whereupon such municipal corporation shall be
liable to the judgment creditor for the amount of such judg
ment. The ﬁling of such judgment shall constitute a lien upon
any money, property or effects that such municipal corpora
tion may have in its hands, belonging to the defendant in such
action, and such municipal corporation shall be required to
make disclosure,

the same as in garnishee proceedings,

and

such further action shall be had under the law now provided
for in garnishee proceedings, after the service of a summons,
and any reference hereafter

made relative

to garnishee shall

after
ﬁling of a certiﬁed copy of the judgment as hereinbefore pro
vided:
Provided, further, That when such corporation shall wish

include and be construed to mean municipal corporations,
a
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to appeal, in cases where they have not answered as garnishees,
they shall, in addition to the other requirements of law, ﬁle
with the justice a full and complete answer, in‘ writing, as
such garnishees, veriﬁed by the oath of one of‘the ofﬁcers hav
ing knowledge of the facts; which said oﬂicer shall also answer
under oath all questions put to him by such justice relating to
the matter of such suit, and whereupon the said justice shall,
within the time required for making such return of such ap
peal, at the option of the plaintiﬁ, either make such return or
set aside thegjudgment rendered against such corporation, by
entry thereon upon his docket, and across the face of such judg
ment, in which event said corporation, if they have not al
ready paid all costs in such suit, shall be liable for the same:

Provided, further, That in the Upper

Peninsula garnishee
process under this act may be served on the clerk of all com
panies organized under the general mining laws of the state of
Michigan, as well as on other oﬂicers thereof mentioned in this
section.’ ’23

Z$—C. L.. 5 1014.
As amended by
Public Acts, 1903, p. 97.
School district
are clearly muni
cipal corporations under the laws of
this state, and cannot waive objection
to a Justice's jurisdiction in garnish
School District v. Gage, 39
ment:
Mlch., 484; Seeley v. Board oi’ Educa
tion of Port Huron, 39 Mlch., 486.
The garnishee cannot, by submitting to
a jurisdiction not given by the statute,
waive or prejudice the rights oi.’ the
principal defendant:
Secley v. Board
of Education of Port Huron, 39 Mlch.,
484;
see, Johnson
and
v. Dexter,
It is to be noticed
38 Mlch., 695.
that this section as it now stands
garnishment
proceedings
authorizes
against municipal corporations (except
counties), as against others.
A suit
against an omcer of the municipal cor
poration, who is the proper custodian
of the money or property of the muni
cipality,
is a suit against the cor
Smith v. Woolsey. 22 Ill.
poration:
App., 185; Triebel v. Colburn, 64 Ill.,
making the
dis
The person
376.
therein as the
closure is described
garni
of
the
treasurer"
"assistant
defendant; held, to show
suf
sbce
it: Whit
ﬂcient authority to make

worth v. Detroit L. & N. Ry. Co., 81
Mlch., 98; 45 N. W. 500.
The pro
vision for transmission
of the dis
closure is upheld in Whitworth v. De
troit L. & N. Ry. Co., supra.
Costs
cannot be taxed against a successful
garnishee defendant on appeal: Winne
v. Judge of Wayne Circuit, 74 Mlch.,
329; 42 N. W. 279.
terms,
The
“general
special
or
agent," as used in this § 101-1, in
designating the persons or oﬂlcers upon
whom the garnishee summons may be
served.
are very indeﬁnite;
but em
ployed as they are here in associa
tion with terms designating the prin
cipal oﬁicers of the corporation, they
evidently
intend agents who either
generally or in respect to some par
ticular department of the corporate
business have a controlling authority,
either general or special.
Every serv
ant of the corpany is in a sense an
agent; but these terms do not mean
every man who is entrusted with a
commission or employment. Hence the
return of service of a summons upon
an agent must show that he is such
an agent as is contemplated by the
statute;
otherwise
the justice
will
acquire no jurisdiction over the com
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Service of process on corporations.—“Any process,
§125.
notice, or writing issued by a justice of the peace against any
corporation, may be served in the manner preticribed by law
for serving process on the corporation
against which the
process, notice or writing, is issued.”"‘
§125a.

When garnishee to

be released

from

liability.-“In

all

cases where the defendant takes an appeal from the judg
ment in the justice court, and in all cases where the judgment
in justice court becomes ﬁnal in favor of said defendant, the
justice shall make and deliver an order or orders releasing
the garnishee or garnishees from all liability,” etc.‘-'5

Proceedings
against garnishees in attachment.
“That any person or corporation indebted to the defendant in
any attachment suit, or who has any property or effects be
longing to said defendant, may be summoned as a garnishee of
§ 126.

such defendant in

"such

attachment proceedings.

Therefore a return of service
pany.
of a garnishee summons issued against
merely
company.
which
a
railroad
service upon “I. D., agent of
showed
the within named defendant," without
showing what l. D.'s agency was, was
held invalid:
Lake Shore and Michi
gan
Southern Ry. Co. v. llunt, 39
Mich., 469.
A foreign insurance com
pany may be garnished in Justice's
court: Grinneil v. Niagara Fire ins.
A
(‘o., 127 Mich. 19: 86 N. W. 435.
return of service on an “agent," with
out specifying whether general or spe
cial, gives jurisdiction:
Ibid.
24—C. L., 5 1016.
Service of garnishee process upon
corporations not found within the state
must he made precisely in the way
And where
provided by the statutes.
service purports to be made upon the
agent of a foreign corporation.
it
seems that in order to acquire juris
diction. the court must have competent
evidence
not only that the person
served
is an agent competent to rc
(eive service, but also that the service
is strictly according to law: nor is the
admission of service by one who claims
to be the agent of the company stifli
cient, without competent evidence that
he is such agent:
Iiebel v. Amazon
ins. Co., 33 Mich., 400; see, Hartford
9

The proceed

Fire Ins. Co. v. Owen, 30 Mich., 441.
But see \\'hitworth v. Detroit L. & N.
Ry. Co., 81 Mich., 98; 45 N. W. 500,
holding that a statement in the dis
closure that it is made hy the assist
ant treasurer of the corporation and
on its behalf is suiilcient showing of
authority.
The general agent in this
state of a foreign corporation doing
business here, and authorized to re
ceive
service on its behalf. has au
thority under the statute. when served
with gnrnishee process against the com
pany, to make answer on behalf of the
company; and a foreign corporation
after due service of garnishee process
upon its authorized agent. is not to be
considered in default for want of an
swer, after disclosure ﬁled by such
agent:
Lormnn v. Phoenix Ins. Co.,
33 Mich., 65.
25-0, i.., 5 1018. As amended by
Act 178, Pub. Acts, 1895, p. 547. The
with provisions re
statute proceeds
quiring
proceedings
all garnishment
auxiliary to the principal suit to he
returned with the main action. and for
further appropriate action in the gar
nishment suit in the appellate court.
For a construction of this statute prior
to the amendment of 1895 see: Erick
son v. Duluth S. 8. & A. Ry. Co., 105
Mich., 415; 63 N. W., 420.
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ings against the garnishee shall be conducted in the manner
prescribed in chapter two hundred and two of the Compiled
Laws of eighteen hundred and seventy-one, and the amend
ments thereto, now or hereafter passed. Such garnishee pro
ceedings may be commenced simultaneously with the issuing of
the writ of attachment, or while such attachment suit is pend
ing, and shall be deemed auxiliary to the proceedings in at
tachment, but shall be entered separately upon the justice’s
docket, the same as in other garnishee cases. If the disclosure
shows that the garnishee is indebted to the defendant in attach
ment, or that such garnishee has any money, property, credits,
or effects in his or its hands, or under his or its control, the
be entitled to judgment in such
attachment proceedings the same as in the case of property
attached, and shall also be entitled to judgment against the
garnishee as in other case"s.”2°

plaintiff in attachment shall

In attachment against foreign corporations.—“When
§ 127.
ever an action shall be commenced by attachment against a
foreign corporation, and proceedings by garnishment shall
also be commenced in the same action, if it shall appear on
the return of the writ of attachment that a copy thereof, and
also copies of all garnishee summons issued in said action, have
served on any ofﬁcer, member, clerk, or agent
within this state, the same pro
ceedings may be thereupon had in said action against said
corporation, and in the same manner, as upon the return of a
summons personally served in actions against natural persons;
been personally

of such foreign corporation

and in all cases of proceedings by garnishment against cor
porations, whether foreign or domestic, service of any process
in the manner above provided for in case of foreign corpora
tions shall have the like force and eifect as personal service
upon natural persons.

”'~"‘

Chapter 202, C.
26-—C. L., 5 7-i5.
For
L., '71, is chapter 35, C. L., '97.
a construction of this statute prior to
the amendment of 1895 see: Erickson
105
v. Duluth
S. S. & A. Ry. Co.,
Mlch., 415; 63 N. W.. 420.
As to the liability of corporations as
garnishees prior to the enactment of
this section (in 1883), in its present
Iorm, see, Hewitt v. Wager Lumber

Co., 38 Mlch., 701.
As to the showing
necessary to the liability or a corpora

tion:

Ibtd_
27——C. L.,

Prior to the
5 746.
amendment oi’ 1879 a Justice had no
jurisdiction
in attachment against tor
eign corporations:
Brigham v. Egiin
ton, 7 Mlch., 291; Hartford Fire Ins.
v. Owen, 30 Mlch.,
Co.
441.
This
statute is limited to suits in garnish
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The rights and liabilities of garnishees in such cases, and
the proceedings against them, shall be the same in all respects
as is provided by law in other cases of garnishment.”23

Public Omcers as garnishees.—No person claiming his
§ 128.
authority from the law, and obliged to execute it according to
the rules of law, can be holden by process of this kind?” A
public oﬂicer who has money in his hands to satisfy a demand,
which one has upon him merely as a public oﬂicer, cannot, for
that cause, be his trustee.“ Thus, a county treasurer is not
liable to be proceeded against as garnishee, for money in his
hands as treasurer, for the payment of a demand due from
the county to the defendant.“
Nor a sheriif or constable,
for money received by him on an execution in favor of the
defendant in the writ. The money, in such cases, is in the
custody of the law, and it is not liable to be arrested in the
hands of the ofﬁcer." It is not the money of the defendant
until paid over to him. But when an oﬁicer has seized, upon
an execution, a greater sum than the execution required, the
surplus is the money of the defendant, and may be levied upon
by the oﬁicer, and he is liable as garnishee for such surplus.“
tnent where the original suit was be
Kirby Carpenter
gun by attachment:
(‘o. v. Tromhiey. 101 Mich., -H7: 59
N. W., 809.

28—C. L., 5 7-i7.

Mass.

20—Brooks

v. Cook,

30-Sheaiy

v.

Brewer, 7 Muss., IO=1
P

v.

Brewer, 7 Mass., 259.

8

246.

261.

31—Sheaiy

32—Winder v. Bailey. 3 Mass., 289;
Dubois v. Dubois, 6 C0w., 494; Light
ner v. Steinagei. 33 1ii., 510; see
itobinson v. iloward,
7 Cush., 257;
and see Voorhees v. Sessions, 34 Mlch.,
iii).

Public oﬂicers are not liable as gar
nishees for money in their possession
in their oﬂiciai
and held by them
capacity as such oﬂicers, as, in ease ot
funds held by a register in chance-ry:
Vnorhees v. Sessions. 34 Mich., 09. Or,
by receivers appointed by order of the
court: Tremper v. Brooks. 40 Mich.,
Nor can school district oiiicers
333.
be garnisheed for money in their hands
School
or due from them oﬂieially:
Pre
District v. Gauze. 30 .\ilch._ 484.
vious to the amendment of this statute

in
1899,
and ﬂnaiiy
1903,
in
a
municipal
corporation
could not be
reached
with garnishment proceedings.
These amendments enable
parties to
against
proceed
municipal
corpora
tions,
counties,
except
as against
others.
It is essential. however, that
the principal suit shall have gone to
judgment before such proceedings shaii
be valid.
Nor will garnishment process
reach property
transferred
in good
faith by a public oilicer to a surety
on his oﬂlciai bond, to enable the latter
to secure his own and his principal‘!
liability:
Spear v. Rood, 51 Mich.,
140; 16 N. \\'., 312.
An osslgnee for the beneﬁt of credit
orn is not iisbie as garnishee of the
assignor.
Cook v. Rogers, 31 Mieh.,
391.
But where an assignment or eon
veyance
of personal property is frau
dulent as against creditors of the per
son assigning or conveying._ the gar
nishee process is the proper mode to
reach
it: Buriingame v. Beii., 16
17
Mass.. 320; Hastings v. Baldwin,

Ibid.,

658.

v.
11
Smith.
Barb..
345; Watson v. Todd, 5 Msss., 271-319.
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A justice of

the peace is not liable to be proceeded against
of money paid to him by an oﬁicer, on
an execution in favor of the defendant in the attachment suit.
It does not belong to the debtor in attachment until it is paid
,
over to him.“
as garnishee on account

etc.—Guard
Guardians, executors, administrators,
§129.
ians, executors and administrators, like officers whose duties
are prescribed and regulated by law, cannot be summoned
and charged as garnishees; certainly not until there had been
a settlement, a decree of the probate court, a demand of the
balance and a refusal of payment.“
An attorney at law having money in his hands collected by
him in the course of his profession, is liable as garnishee, when
the money was received for the defendant.“
Demands in suit.—A debt due from A. to B. for the
recovery of which an action has been commenced and referred
by a rule of court, in which rule it was agreed that judgment
§ 130.

should
hands
before
ing a

be entered up, etc.,

is not liable to attachment

in the

of A., at the suit of B.’s creditors."
“In this case,
the attachment, a writ to compel payment was pend
rule of reference had been entered into in which the
parties had agreed that judgment should be entered according
to the report, and the referees had agreed on their report.
In
this state of the action, no day for pleading remained for the
trustee, and the law furnished him_ with no legal defense
34—I'iooks v. York, 4 Porter, 1nd.,
A judgment rendered by one jus
by garnishee
tice cannot be reached
process from another justice: Sievers
at al. v. Woodburn & Sarven Wheel
But
Co., 43 Mich., 275; 5 N. W. 311.
a justice before whom a judgment has
been obtained, and to whom the same
has been paid pending garnishee pro
ceedings before him to reach the avails
of that judgment, may, upon judgment
being rendcrcd in the garnlshee pro
against the judgment debtor,
ceedings
and after the time for appealing from
the garnishee proceedings has expired,
apply the money so paid into court in
payment of the gsrnishee judgment:
Griﬂin v. Potter, 27 Mich.. 166.
v. Treat, 7 Mass, 271;
3§-—Wiider
636.

Brooks

v. Cook, 8 Mass., 2-16: Waite
v. Osborne,
11 Maine, 185: Gassett v.
Grout, 4 Metc., 486.
Executors and

administrators
are not liable to gar
nishment in justice's courts for moneys
in their hands due to creditors of the
deceased under f‘. L., Q 9399:
Basom
v. Taylor, 39 Mich., 682.
36—Thayer
v. Sherman, 12 Mesa,
441: Staples v. Staples, 4 Maine. 532:
Woodbridge v. Morse, 6 N. B., 519.
37—Iioweii v. Freeman, 3 Mass,
121.
A demand in suit pending before
one justice cannot be garnisheed by a
creditor of the plaintiff
in a suit
brought against him before another
justice: Noyes v'. Foster, 48 Z\Iich..
2'73: 12 N. W., 221; Custer v. White,
49 Mich., 262; 13 N. W., 583.
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The principal
against the principal’s demand of judgment.
being entitled to judgment, his execution was properly ruled
out and satisﬁed. The debt, consequently, due him from the
trustee, was, at the time of H0well’s attachment, so situated,
he could not defend himself against paying it to Freeman; it is
not, therefore, a credit in the hands of the trustee, subject to

this attachment.”
Nor would the debtor be liable as gar
nishee, after issue was joined in the cause, for the same rea
son." In Massachusetts it has been decided that a judgment
debtor could not be held as garnishee;-"° but the contrary has
been

held in Indiana.“

A

covenant to pay rent at a particular time does not create
debt until the time stipulated for payment ar-*
rives."
Sailors’ wages are not liable to garnishee process
unless the voyage in which they are earned is ﬁrst completed.“
But a debt owing at present, though payable hereafter, is
subject to garnishee process."

a garnishable

When an entire contract is made for labor, on a large number
of articles in the process of manufacture, to be paid for when
ﬁnished, the owner cannot be held as garnishee of the laborer
until the work is performed on all the articles.“ A promise
to perform labor for another to a certain amount is not a credit
subject to this process, "'.til this promise is broken.“
Charging oneas garnishee, does not vary his liability under
a contract with the principal defendant; as, if he be bound to
38—Kldd v. Shepherd, 4 Msss., 238.
39—Sharp v. Clark, 2 Mass, 91, 93.
Sievers v. Wood
So also in Michigan:
hurn Sarven Wheel Co., 43 l\llch., 275;
5 N. W.. 311.
40—lIalbert v. Stinson. 6 Blackford,
This, however. was a foreign at
398.
tachment.
But see Griffin v. Potter,
166, and Sievers v. The
21 hllch.,
Woodburn Sarven Wheel Co., 43 Mlch.,
275: 5 N. W., 311.
4l—Wood Y. Partridge, 11 Mass.,
488, 493: Thorp v. Preston, 42 Mlch.,
511: 4 N. W., 227.
105;
v. Nye, 12 Pick.,
~i2—Taber
sec. Wyman v. Hichborn, 6 Cush., 264:
As
lladley v. Peabody. 13 Gray, 200.
not yet
wages
for
in garnishment
earned under an existing contract of
employment. see. Kane v. Clough, 86

Mlch., 436: Webber v. Bolte, 51 Mlch.,
113, 115; 16 N. W., 257.
43—Wood v. Partridge,
11 Mass.,
488; Tucker v. Clisby, 12 Pick., 22,
25; Thorndike v. De Wolf, 6 Pick,
120, 122.
The debt must he owing
absolutely and without
contingency:
Thorp v. Preston, 42 Mlch., 511; 4
N. W., 227.
44—Robinson v. Hall, 3 Meta, 301;
Dally v. Jordan, 2 Cush., 390.
Gar
nishment process cannot reach sums
payable upon a contract, but which
will not become due until the perform
ance
thereof at some future
time:
Webber v. Bolte, 51 Mlch., 113; 16 N.
W., 257; Hopson v. Dinan, 48 Mlch.,
612: 12 N. W., 875; Kiely v. Bertrand,
67 Mich., 332; 34 N. W. 674.
45—Wright v. Geyer, 4 Mass., 1_02.
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deliver merchandise at a particular time and place, and by the
default of his creditor he be discharged from such contract, he
is also discharged as garnishee. He cannot be held by a de
mand made for their delivery, on an execution against the
goods and chattels of the defendant in his hands, at any other
time and place than that stipulated for in the contract."

Right of set-oﬂ', etc.—The ‘garnishee has a right to
§131.
set off against the debt which he owes the principal, any de
mand which he might set off in any of the modes allowed,
either by statute or common law, or in any course of proceed
ing." But this does not include any claims for unliquidated
damages for mere torts.“ He may set up any defense which
he might if sued by the principal defendant."
46—-Jewett

v.

Bacon,

6

Mass,

60

47——Smith v. Stearns, 19 I’lck., 22;
Boston Type & S. Foundry Co. v. Mor
timer, 7 Ibid., 186; Brewer v. Pitkin,
11 Ibid., 298.
v. Russell, 16 Mass.,
48-——Hathaway
'
474,

Emerson, 9 Pick., 144.
But ‘a gar
who has goods in his possession
belonging to the principal
defendant
cannot retain them merely because the
principal defendant owes him a debt,
for he has no legal lien on them until
he attaches or levies on them the same
as any other creditor, there being no
pledge of them:
Allen v. Meguire. 15
l\!nss., 490; see Brewer v. Pitkln, 11
Plck., 298; Allen v. Hall, 5 Metc., 267.
nishee

61.

476.

49--Allen

v.
Hall. 5 Metc., 263:
Green v. Nelson. 12 Ib|'d., 567; and
the statute ot limitations: Hazen v.
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