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To begin in Future without Particular Estate.
HOGG

v. CROSS,

in Queen's Bench, Mich.
Eliz. 25-1.

33

&

34 E111.-—A.D.

1593,

Cro.

J

a house and garden in London.
. Warren seised of
fee, devised it to his wife for life, and after his death she
married Rice, who leased to plaintiff.
Before making the will, testator
made a deed of feoffment to G, his son, habendum after the death of
the feoffor to said G in tail, and made livery of seisin secundum formam
chartae.
Whether anything passed by this was the question.
G. Wray, for the plaintiff, argued that the feoffment was void, and
nothing passed, and then the will made afterwards was good: for when
no estate is expressed in the beginning of a deed, but only an implied
estate for life, as here, and by the habendum an express estate is limited,
this controls the implied limitation; and if this be void and repugnant
in law, as it is here, being after the death of the feoffor, all is void.
But if there be an express limitation in the beginning, if the habendum
be repugnant, it is void, and the ﬁrst is good.
And though livery be
made, yet it is limited to the terms of the charter of feoffment, which
is void, and so all is void; for it is but the execution of a void deed,
citing Mayn’s Case.
Dalton, for the defendant, argued that an estate for life passed by the
premises and the habendum was void.
ALL THE UDGES resolved the contrary: for it appears to be the in
tent of the feoffor that no estate shall pass but in futuro, viz. after his
death, which is against law; and it being all the purport of the deed,
nothing shall pass in any other manner; for nothing shall pass by the
premises but according to his intent, which is nothing; for he intended
But if one grant a term by
not to pass the freehold immediately.
deed, habendum after his death, this passes by the premises; for the
and the habendum shall not utterly
premises are sufficient to carry
so take effect by limit
otherwise here, where
destroy it. But
void; and the livery
ation of the party, which
also void to ex
was adjudged for
ecute
void deed. And without further argument
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BUCKLER

v.

HARVY, in

Common Bench, Mich. 37, & 38 Eliz.—-A. D.
—Cro. Eliz. 450.—Abri(lgcd from Croke.

-

Ejectione ﬁrmae.

Upon special verdict, the
(177)

case

1597.

was, tenant for life,

178

FUTURE

_

ESTATES.

remainder to Buckler in tail.
The tenant for life made a lease for
four years, and afterwards granted the reversion, to have said tenement
after midsummer next ensuing for the life of the grantor. After mid
summer the lessee for years attorned, the term expired, the grantee
entered, the grantor levied a ﬁne to him saur conusance de droit come
ceo, u’Zc.; the tenant in tail in remainder entered for the forfeiture,
and let it to the plaintiff; upon whom the defendant, being the grantee
in reversion, re-entered, the ﬁrst tenant for life being yet alive. The
ﬁrst question was whether by this grant of the reversion, habendum
after midsummer, and the attornment made, the grant was good or
void.
Secondly, admitting it to be void, the grantee entering in dis
seisin, and the tenant for life levying the ﬁne to him, whether this
be a forfeiture.

J

WALMSLEY,
.
A grant of a reversion, habendum after the death of
the tenant for life is good; for so is the course of ﬁnes, for this limita
tion is as to the having the possession, and not as to having the re
version, for that is in the grantee presently.
But when a reversion is
granted habendum after a future day, he is thereby excluded to have
the reversion until that time, and therefore it is utterly void.
The
habendum shall not be void but where it is not requisite, as in release
of a right, or grant of a term; but here the habendum is necessary to
show the estate.

J

BEAUMOND,
. The grant is void: for if the estate had passed by the
livery, it had been clearly void; and the same is law here; for the
habendum is not void otherwise but in regard that no estate is limited
in the premises.
And because the habendum limits the estate. and all
the estate depends on that which is void; and the grant being void,
the grantee by his entry is a disseisor.
Upon these reasons it was adjudged to be a forfeiture, and the entry
of him in reversion to be lawful.

Afterwards this case was argued in the Queen's Bench on another special
verdict, and the judges of that court were of the same opinion.
Buckler v.
Hardy (1597), Cro. Eliz. 585, 5 Gray P. Cas. 44.

BARWICK’S CASE, in Exch., Trinity.

39 Ellz.—A.
5 Coke 98b.

D. 1600.-—Abridged from

Information of intrusion into a house and lands in York County,
against P. Barwick and others.
Queen Elizabeth having the reversion
of lands in lease for years to H. Barwick, demised them to him by
letters patent to have from the day of the making of such letters for
the lives of three others and the survivors of them; and under this
Whether the lease was valid was the
demise the defendant claimed.
And after many arguments at bar and bench, judgment was
question.
given by PERIAM, C.
., and the whole court of exchequer, for the
queen; and in this case these points were resolved.

J
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1.
OPrN1oN or COURT.
When the queen demised the manor from
the day of making the letters patent, that day is without question ex
eluded.
law begin in
2. An estate of freehold could not by the common
to
in
reversion or
but
take
effect
ought
presently
possession,
futuro
remainder. The difference is between a lease for life and a lease for
years: for a lease for years may begin in futuro, but not a lease for
life. As if a man makes a lease for years to begin at Michaelmas next
ensuing, it is good; but if a man makes a lease for life to begin at
Michaelmas, it is void; and the reasons and causes of this diﬁerence
are: 1. because a lease for years may be made without livery of seisin,
but so cannot an estate of freehold without livery, either in fact or
in law. And therefore when a man makes a lease for life to begin at a
future day he cannot make present livery to a future estate, and
therefore in such a case nothing passes. And it was said that letters
patent under the great seal amount to a livery in law; and therefore,
by letters patent a lease cannot be made for life to begin at a day to
come.
any freehold should pass presently by the letters patent from
a’ day to come, then the queen in the mean time would have a particular
interest and term without any donor or lessor, which would be against
the rules of the law. But no such consequence will follow in the case
of a lease for years; and therefore it was resolved in the case at bar
that the lease for three lives was void, because it was to begin the next
And if the lease should be
day after the teste of the letters patent.
good the queen would have an interest for the day, and although the
lease was to begin the next day after the teste of it, it is all one in
law as if it had been to begin twenty or forty days or years to come,
for the difference of the time doth not make an alteration of the law
in such case. And in this case it was agreed, that if a man makes a lease
for years to A & B, the remainder to C for life, in that case the lessor ought
to make livery to A & B before their entry, and by the livery to A &
B, C shall take a perfect estate for life by way of remainder, by force
of the livery made to the lessees for years.

If

SWYFT

v.

EYRES, in King’s

Bench, Trinity,
Abridged from Cro. Car.

15 Car.
546.

1.—A.

D. 1640.—

Debt by Swyft, subchantor, and one of the vicars choral of Litchﬁeld,
against Eyres and others, lessees of Sir_Edward Peto, to recover under
the statute of 2 Edw. 6 for not setting out tithes.
On non debit pleaded,
it was found by special verdict, that the subchantor and vicars choral,
being seized in fee of the rectory on which the tithes are claimed, leased
them to John Peto for 42 years, and later, by indenture reciting that
Richard and John Woodward had bought that lease, granted the tithes
to them “habendum from and after the said term and determination
thereof and the years in the said indenture comprised,” &c, then to
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Richard Woodward for one month, and after that month fully expired
then to John Woodward and his heirs and assigns forever, rendering
rent, &c. ; and later by another indenture misreciting the facts, granted
the same to Humphrey Peto and his heirs.
Defendants’ lessor claimed
under both indentures. The only questions were as to the validity of these
indentures.
As to the ﬁrst, ALL the Jusrrons argued for the plaintiffs, that
they have a good title, notwithstanding this indenture; for this in
denture is merely void, because it is to convey an inheritance in futuro;
for the month is not to begin until the forty and two years be ex
pired ; and it is a grant of interesse termini, and no grant of a reversion;
for the inheritance is granted therein, which was not in the lease before;
and as it is an interesse termini for the tithe hay, so ought it to be for the
residue, for there cannot be fraction of the estate ; and then, being
only an interesse termini in Richard Woodward, there cannot be a
And to
grant of the remainder or reversion to commence in futuro.
On
prove this see 5 Coke 25, Bucklefs Case [reported herein ante p.
the second indenture they held defendant had title notwithstanding the
misrecital, although such mistake would void letters patent by the
king.]
Acceleration

RICKMAN

v.

GARDENER, in

of Remainders.

Common Pleas, Mich. 2 & 3 Phil. & Mary.—

A. D. 1556.—Dyer

122a.

7

a

is

;

§

[f.

A man seised of.land in fee had issue two sons and a daughter, and
made his last will and testament in writing after the statute, &c., and
thereby devised his lands to his wife for the term of ten years after
his death, remainder to his youngest son and his heirs forever; and
that if either of his two sons should die without issue of his body law
fully begotten, that then the land should remain to his daughter and
her heirs in fee. And afterwards, viz., in the life-time of the testator,
the said youngest son died without issue, and then the father died
without making any alteration of his will. Whether the eldest son shall
have the land as tenant in tail, or in fee-simple by the intention of the
And it was demurred in law
devisor, or the daughter? was the question.
And by the opinion
in waste by Rickman and his wife against Gardener.
of all the judges of C. B. this was a good remainder to the daughter,
notwithstanding the death of the devisee without issue in the life-time
of the testator, and they would not argue the case.
See Perkins, accord
man de246,
ingl_v, in Devise, fol. 120
568] where the case
vised his lands to one for life, remainder over in fee the devisee for life
died in the life-time of the devisor, and then the divisor died: he in
But see
the remainder may well enter and execute his remainder.
Eliz. fol. 237.
contra in this matter E.
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FULLER

v.

FULLER, in B. R., Hilary,

Cro. Eliz. 422.—Abi-idged
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Eliz.—A. D. 1595.—Moor
from Cro. Eliz.

36

353,

Trespass for lands.
Upon not guilty pleaded, a special verdict found,
that “Henry Fuller, seized of socage lands in fee, had issue, John,
Henry, Richard, and Edward; and devised the land to Richard and the
heirs of his body; and after his death without issue, to Edward in tail,
and then to John in tail, remainder to the right heirs of the devisor.
Richard died leaving issue, T, and W. Afterwards Henry, the devisor,
said, ‘My will is that the sons of Richard, my deceased son shall have
the land devised to their father, as they should have had if their father
had lived, and had died after me.’ ” The devisor died and T. the son
of Richard entered, on whom John, the eldest son of the devisor en
tered.
T. re-entered and ohn brings trespass.

J

J

GAWDY,
., held that he in remainder shall have it presently; for
the devise being void as to the ﬁrst, it is as if it never had been made;
so it is if the ﬁrst devisee refuse, he in the remainder shall have it
presently; as 3'7 Hen. 6; Plowd. Com. 414. And in this point all the
other justices agreed with. him.
Wherefore the plaintiff has no cause
of action.

When All to Particular Tenant and
ANONYMOUS,

Mich.

29

So No Remainder.

Eliz., 1587.—Moor

247.

Puckering, sergeant, moved that a lease was made to three, habendum
to them for 99 years, viz: to the ﬁrst if he so long live, and if he die
to the second for the residue of the term of years, and if he die within
the term then to the third for the residue of years.
And he moved that
if the ﬁrst die, what estate the second had. PERRIAM and WIND
HAM,
held that he had a good estate for so many of the years as
for PERRIAM said that this inured as a grant of so
remained;
yet
many years in remainder, and the law may be applied to the intent
of the parties; but he said if it were for the residue of the term and
no more, that would be void to the second, because the term is ended
ANDERSON, C.
., contra: for he said that
by the death of the ﬁrst.
it might not inure by way of remainder, because there was no estate in
being during the particular term; and he would not allow the diversity
made by PERRIAM, because the residue of the term is intended as a
residue of years, for the term is not that continuance for years. PERRIAM
changed opinion on the diversity, but he held the law yet good for the
estate of the second, as before, for this inured as a new grant.
Roons
Sed quaere, for they were all parties to the
was of the same opinion.
deed, wherefore it would be better that by way of remainder to one who
is not party, as the case in Dyer 150.

JJ.,

J
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in the Common Pleas, Hilary, 33 Eliz.—A. D. 1592.
-—Cro. Eliz. 216, Moor 297.

J

Land was let to . S. for ninety years if he so long
Demurrer.
live, and if he die within the term, then his wife shall have it during
. S. died within the term,
the whole residue of the term aforesaid,
and the question was whether his wife should have it during the residue.
By all the Justices, resolved, that she shall not, for the term was
wholly determined, and the limitation to her was void; for as a re
mainder it cannot inure, for a remainder must be created with a par
ticular estate, and is to be limited for a certain estate, viz. for years,
life, in fee, &c. And here no certain estate is limited to her; for al
though it is limited to her during the residue of the term, and so
shall be intended a lease for years, yet for as much as every lease for
and ending, here it is un
years is to have a certain commencement
for . S. may outlive the ninety
certain whether she shall ever have
And so
termor cannot grant the term after his death, and so
years.
Annnnson, C. J., said that
void.
the wife had
the remainder here
have
been
to
the
deed
this
been
might
good to
peradventure
party
her, not by way of remainder, but by immediate grant and demise for
so many years which shall be to come; and durante termino shall not
be taken for the interest but for the time: which WALMsLEY and WIND
at ﬁrst void for the
HAM [JJ.,] did expressly deny, for they held
shall commence, or whether
shall commence.
uncertainty when
It was adjudged that the wife took nothing.
is
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it
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a
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a

J
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Dyer 253b, was so decided on a lease for
Cecil's Case (8 Eliz., 1566),
years to XV if he so long live, and if he die within the term to E for the
residue, and if she die within the term to W’s son for the residue. But the
reasons are not so fully stated.
41

c.

After Fee Tail.
sec.

1,

1,

BRACTON, Book

6,

Remainders

1'0.

18b.—A. D. 1260?

a

I

I

C

if

C,

I
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I

B,

if

I

a

if

a

A

donation may be made to several persons under mode, together and
donation
severally; as
person has several sons, and has thus made
the
and says,
ﬁrst-born,
to
give to A, my ﬁrst-born son, so much
and such land, &c., to have and to hold to himself and his heirs pro
he have no such heirs, or has had them and
created of his body, and
will
my after-born son, and
give that land to
they fail, then
that land to revert to B, to have and to hold to him and his heirs
he have no such heirs, or
he has had
procreated of his body, and
will and grant, on behalf of myself and my
them and they fail, then
heirs, that the aforesaid land shall revert to
my third son, to have
and to hold to him and his heirs procreated of his body (and so. of
die without such heirs pro
And
the aforesaid A, B,
several).
will that land to revert to me and to
created of their bodies, then
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my other heirs (which would be done without being expressed), under
a tacit condition, unless the donor has otherwise thereupon ordained.
See

Willion

the discussion of the common
v. Berkley, ante p. 35.
When in Abridgmcnt of

COLTHZIBST

v.

BEJUSHIN, in

1551.—Abridged

law as to remainders

Prior

Common

after

a fee in

Estate or on Condition.
Bench,

Easter, 4 Edw. 6.-—A. D.
21 to 35.

from Plowden Com.

if

it

a

is

a

I

if

_b,

Defendant pleaded not guilty and further
Trespass quaere clausum.
that the prior of bath, being seised in fee of the close wherein the
trespass is alleged to have been committed, leased it by deed indented
to Henry Bejushin and Eleanor his wife, for term of their lives, re
mainder to William, a son of said Henry and Eleanor, for life, if he
should always reside on the place; and if he should die before said
Henry and Eleanor, then the said prior appointed it to Peter Bejushin,
another son, who is the defendant herein, if he should likewise reside
on the place; that by force of this lease said Henry and Eleanor entered
and were seised, and being so seised William died, and then Henry
and Eleanor died; after which Peter, the defendant, entered and was
and still is seised and at all times since his entry has resided on the
He gave color to the
place; which is the trespass complained of.
plaintiff, and the plaintiff demurred.
Pollard, serjeant, argued for the plaintiff, that the remainder is void.
1. Because the limitation of the remainder is here appointed during
the particular estate, and every remainder ought to be limited to take
effect after the particular estate, and if limited to take effect during
the particular estate it is repugnant to the ﬁrst estate, and so utterly
void.
So here this remainder is void, because it is limited to take effect
immediately after the ﬁrst estate for life is determined; and when the
ﬁrst estate for life is determined,
then the ﬁrst remainder for life
and if it so connnences, it follows that the second re
commences;
mainder cannot then begin, for it would avoid the ﬁrst.
2. This remainder is void, because it is limited to commence upon
condition, which no remainder may do, for conditions always inure
in privity, so that none but privies shall take advantage of them; for
none shall enter for a condition broken except the lessor, donor, and
And as none but privies shall avoid an estate
feoffor, or their heirs.
before made for breach of condition, so none but privies shall take a
If I make a lease for life,
new estate by performance of a condition.
upon condition that if the lessee do not pay me 20£. at such a day
then it shall remain over to a stranger in fee, and he fails of payment,
this is a void remainder, for the cause stated.
(M. 18 Henry 8, 3
lease for life, upon condition that
make
But
arguendo.)
the lessee do
certain act he shall have the fee, and he does
accord
he
shall have the fee; because he
there
privy to the condition,
ingly,
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and therefore he shall take the beneﬁt of it.
And so the diversity
appears where the estate upon condition is appointed to a privity, and
where it is to a stranger.
In our case the remainder is limited to the
defendant if his brother ﬁrst dies in the life of his parents, and if he
does not, then the defendant shall not have the remainder.
So that
the remainder is to commence upon a contingent, and for this cause
it is good.
an estate is made for life upon condition that if the
tenant for life die, then it shall remain over, this remainder is good
because it commences upon the termination of the particular estate,
which is certain, and so no condition; M. 27 Henry 8, 24 a, by Fitz.herbert, J.,) but in our case it is uncertain, and may be performed
or broken.
3.
This remainder is void, because in every state it is necessary
that conveyances be certain, for certainty is the mother of repose, and
uncertainty is the mother of contention, which our law has ever guarded
For which reason it has ordained certain ceremonies to be
against.
used in the transmutation of things from one to another (and especially
of freeholds, which are of greater price and estimation in our law than
other things) in order to know the certain times when things pass;
and therefore in every feoffment the law has appointed that livery and
seisin shall be had, and in every grant of reversions or rents that at
tornment shall be made; which are certain points, containing the time
And for the same reason
when, and to whom such estates do pass.
the law has ordained and appointed that every remainder shall have
three things, besides those before mentioned, as rules whereby to know
when remainders are good, viz.: a, an estate precedent, made at the
same time that the remainder commences; b, that the particular estate
shall continue when the remainder vests; 0, and that the remainder be
out of the donor at the time of the livery.
any of these three fail,
the remainder is void.
And therefore as to the ﬁrst point, if the lessor
conﬁrms the estate of his tenant for years, the remainder in fee, this
remainder is void. because the estate for years was made before and
not at the time of the remainder, and he shall not take it as a grant
of the reversion, because he is not a party to the deed. So if the lessor
disseizes his tenant for life, and afterwards makes a new lease to him
for life, remainder in fee, this remainder is void, for the same reason.
As to the second point, the precedent ought to continue when the rep
mainder vests; and therefore if‘a man makes a lease for life, and that
the day after the death of the tenant for life it shall remain over, this
remainder is void, because the ﬁrst estate is determined before the re
mainder is appointed.
As to the third point, that the remainder ought
to pass out of the lessor at the time the livery is made, or else it shall
be void, this is proved by the common case where a lease is made for
life, remainder to the right heirs of a person living; this remainder
passes out of the lessor presently, though it does not vest presently.
But in our case the estate precedent was made long before the re

If
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mainder, and therefore the remainder shall be void; and also the re
mainder is not out of the lessor at the time of livery, but is appointed
to pass upon the performance of a condition, for the words are, if the
son in the remainder die, then it shall remain to the defendant.
Cook, serjeant to the contrary.
The remainder here is good, for
ﬁrst there is an estate on which the remainder may be built, and the re
mainder here is appointed upon it. - The cause why the remainder
shall not be good is alleged in two grand points: a because the fee
does not pass presently out of the lessor; and b, because the re
mainder may not pass upon a condition. It seems to me that the re
mainder passes out of the lessor presently, as in Littleton’s case (Litt.
§ 350), viz. if one makes a lease for 5 years, upon condition that if
he pay to him 20£. within the ﬁrst two years, that then he shall have
And
fee, the fee passes out of the lessor presently.
So shall it be here.
sir, a remainder may well commence upon condition, as if a lease is
made for life, upon condition that if
. S. marry my daughter during
the estate for life it shall remain to him, this is a good remainder,
and yet it commences on condition.
That which I may give without
condition I may give on condition.
If one makes a disseisin to the
use of a stranger, and the stranger afterwards agrees to
he shall have
the land thereby.
And
land may be transferred by such assent, all
the more may
freehold estate
condition, especially with
pass upon
a

a

it

if

it,
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HALES, ., said: It seems to me that the remainder
When
good.
the lessor appoints the remainder to the defendant as above his intent
reasonable that the same should be
may be perceived herein, and
fulﬁlled, viz. that the defendant should have
in such manner and
form as
And this limitation
not against law, nor
appointed.
shall prove hereafter; neither
against any principle thereof, as
And to prove that
not
repugnant in itself, therefore
good.
shall put some cases founded _upon like reason, and
against law,
which will also answer the reason of that which has been alleged, viz.
that the remainder ought to pass out of the lessor presently, which
made
lease for years, the remainder
utterly deny. And therefore
for life, upon condition that
he in the remainder do not such an
before
the condition
act, the remainder shall be void, now
broken
the remainder
good, and in him to whom
ap
the condition
out of
broken, then the remainder
pointed; but
freehold
him, and in the person of the lessor again, which proves that
by agreement had upon the livery may be transferred from one to
matter ezv post facto.
one grants
another
So
rent or reversion,
had, now the reversion shall pass thereby,
and afterwards attornment
and yet
did not pass presently by the grant, which case proves that
freehold may be
upon the assent ﬁrst had, and act done afterwards,
So
man makes
divested out of one and vested in another.
lease for life by deed, remainder to the king, and makes live1'y of
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the remainder does not pass presently, but if the deed is after
wards enrolled, then the remainder shall be in the king from the time
of the ﬁrst livery (T. 1 Hen. 7, 30b, 31a). So that by the limitation
declared upon the livery, the remainder which did not pass out of
the lessor at the time of the livery shall pass by the act done after
wards.
So in Plesingt0n’s Case (H. 6 R. 2; Fitz. Abr. Quid Juris Clam.
20), one condition was that if the lessor died within the term, then
the lessee for years should have the land for life, and it was there held,
that if the lessor died, his estate should be enlarged caasa qua supra.
So if one makes disseisin to the use of . S., now the freehold is not in
. S. afterwards agrees to
. S. ; but if
then the freehold
in him.
Ed.
12
Disseizin
Fitz.,
12
Brooke
Abr.
23;
3;
66,
pl.
Agree
(P.
man
ment 4.) Which cases prove that when livery
made, or when
ﬁrst meddles with the possession of land, and thereupon words are spoken,
there by force of such words and of some act afterwards done,
free
So in the principal
hold may be transferred from one to another.
case, livery
made, and thereupon the lessor hath declared and ap
William die living the husband and wife, then
shall
pointed that
will readily agree that the re
remain to the defendant; in which case
mainder does not pass out of the lessor until William
dead, and when
shall well pass
force of the ﬁrst words annexed to the
he
dead,
livery.
To make
difference where the fee
appointed upon condition to
but an idle and insigniﬁcant eon
stranger,
privy, and where to
As to what has been said touching the words
William
ceit.
shall remain to the defendant,
die living the husband and wife, then
which word then shall be intended presently during the lives of the
husband and wife, so as to defeat their estate; sir, the sentence
not
to be so understood,
but
shall have
beneﬁcial
construction, viz.
remainder ought to do, and that is, to
that then
shall remain as
As
vest, and be executed after the death of the husband and wife.
made to one upon condition that
he do such an act,
gift in tail
not so
then the land shall remain to his right heirs, this word then‘
to be understood as to avoid the estate tail, and to be executed presently
must be taken in this manner,
upon the performance of the act, but
viz. that upon the performance of the act the remainder shall vest, and
shall be executed.
So shall
be understood
after the estate ended
no such repugnancy as has been alleged, nor
here, and then there
there any prejudice to
But
stranger.
any prejudice shall arise
As
to
stranger thereby, then the remainder shall not be good.
was that
William die, then the defendant shall have the land during
the lives of the husband and Wife, this should be void in respect to the
prejudice to the particular estate, for things which are done in prej
udice of others shall be void.
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The remainder is good.
That the remainder com
HINDE,
.]
mences upon condition, sir,
deny that: for the remainder is limited
to the defendant if William die living the husband and wife, which
is not a condition, but a limitation when the remainder shall commence;
for no words make a condition unless such as restrain the thing given,
as upon condition that he shall not do such an act, or the like; but
here these words limit the time when the remainder shall commence,
and do not restrain the thing given, and therefore they may not be
make a lease for life
called a condition, but rather a limitation,
may enter, this is only a limita
upon condition that if the lessee die
tion of the time of my entry; which is void, because it is no more than
the law says; and it is no condition because it does not restrain the
make a lease for life upon condition that if the lessee
estate.
So if
does waste, and
recover the place wasted,
shall enter into
does not restrain the estate. So
this
no condition because
make
recover in waste any parcel, that
lease for life upon condition that
condition for that part in
shall enter into the whole land, &c., this
which no waste was done, for the condition
restrictive, and goes in de
feasance of that part. The common case of ﬁnes are, where an estate
that
tail
shall
happen the donee die without issue, that then
remain to
not
condition, but
limitation of the
stranger, which
time when the remainder shall commence.
So in the principal case,
but limitation and an explanation of the time when the remainder
And do not see any cause or reason why
shall commence.
may not
make
remainder to commence and vest in the midst of
particular
estate, as well as
may at the beginning or end of
particular estate:
but that
for there
no repugnancy,
may commence to vest at any
time during the particular estate; for when the fee simple
in me
as
be not contrary to law, which
may condition with
please,
not in ours, or such like cases. But
make
lease for life upon
. S. pay me 20£. then
condition that
shall enter upon the tenant
shall remain, &c., this remainder
for life, and then
void; because
annulled and defeated, and then there
by the entry the ﬁrst livery
no particular estate continuing upon which the remainder may de
no such matter, for which reason the remainder
pend: but here there
And
be
seems to me to be good.
condition, yet the remainder
well enough, seeing
the will of the lessor
may commence upon
seems to me that the plaintiff shall
that
should be so. Wherefore
be barred.
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MONTAGUE, C._J.
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BROWN,
., spoke to the same purpose, on another day; and argued
that the remainder should be good upon condition. And
should not
should be good to the defendant as
be good upon condition, he said
grant of the reversion; and therefore the plaintiff should be barred.

condition, yet the plaintiff has not
of it; for, as been said, none
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but privies shall take beneﬁt of conditions by entry, by the common
law. And now by the statute of 32 Hen. 8, c. 34, the grantees and
And
patentees of the king shall also take advantage of conditions.
here the plaintiff has not conveyed to himself a capacity to take beneﬁt
of the condition, as privy, nor as patentee or grantee of the king, nor
in any other manner.
And further the remainder seems to be good;
for in the ﬁrst place, it appears to me that there is not any condition
here whereupon the remainder depends, but that it is a limitation and
appointment of the time when the remainder shall vest, and in this
But even admitting it to be
point
agree with my brother Hinde.
a condition, or call it a limitation,
or give it what other term you
please, yet it seems to me that the remainder is good; for every man
who is lawful owner of any land, may give it to what person, in what
manner, and at what time he pleases, so that his gift be not contrary
to law, nor repugnant.
Here it seems to me that his gift is not con
trary to law. In 10 Ed. 3, 30 pl. 33, Fitz, Assize 161, a man made
a lease for years to J. S. and in surety of his term he made him a
charter of feoffment, upon condition that if the lessee was disturbed
within the term, that then he should hold the tenement to him and his
heirs, and . S. was disturbed and afterwards ousted, and he brought
an assize, and it was awarded that he should recover; which proves
that a freehold may pass by a condition well enough, where the con
And by the reason of
dition is expressed at the time of the livery.
this case a man may make as many remainders as he will to commence
upon the -like condition; and although he is in the one case immediately
privy, and not in the other case, this is no matter to stay the remainder,
for his livery shall be taken most strongly against himself. When
was at the bar
was counsel with one Mr. Melton (M 27 Hen. 8, 24
pl. 2), and the case was thus: a ﬁne was levied sur grant rﬁ render,
whereby the counsee granted and rendered to the conusor the tenements
in tail upon condition that the conusor and his heirs of, &c., should
bear the standard of the conusee when he went to battle, and if the
then the land should remain to
conusor or his heirs failed to do
was greatly
moved the case then to the court, and
stranger; and
But Fitzherbert,
wondered that the ﬁne upon condition was received.
nor
J., then held the remainder good, and they did not wonder at
condition.
commence
upon
might
any great question but that
held
Adjudged for defendant.
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COGAN

v.

COGAN, in C. B., Easter, 38 E1iz.—A.
Cro. Eliz. 360.

D. 1597.—Ab1-idged from
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Upon demurrer, the case was, that John, seised in fee,
Trespass.
let to Robert for life, remainder to Catherine, the defendant, for life,
son during life, who
John, the lessor, had issue
“provided, that
should live to the age of ﬁve years, that the estate limited to the de
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fendant, Catherine, should cease, and it should remain to the said son
in tail.” The lessor had issue, the plaintiff, who attained his age of
ﬁve years.
Whether the remainder limited to the defendant shall
cease and the remainder limited to the plaintiff were good, was the
THE COURT resolved for the defendant after the sergeants
question.
had argued.
ANDERSON, [C.
said there are certain rules in law
remainder ought to pass at the ﬁrst
touching remainders, viz; that
the livery, and shall not take effect with
condition precedent, nor
shall begin upon such
remainder depending upon
condition; for
condition precedent
And further in this case, an entry
merely void.
freehold cannot de
requisite to avoid the remainder for life; for
termine without the ceremony of entry, but otherwise
lease
of
WALMSLEY,
for years.
said, by Littleton, the remainder ought
to pass at the time of the livery, and the nature of
giving,
livery
and there cannot be
giving, but there ought to be one to take, in
in the in
praesenti or in expectancy, so that the law shall preserve
terim; and there need be no deed of
remainder, which proves that
remainder cannot pass by contingency, for
passes by the livery.
then there would an absurdity follow, viz., there should, by the ﬁrst
livery, be an immediate reversion, expectant on the remainder for life;
and afterwards this remainder shall be turned out, and the reversion
new remainder and reversion should come in place of them;
also; and
so as there should be turnings out and turnings in at several times,
But as touching the ceas
by one livery which was made at one time.
ing of the remainder, he conceived
might very well be without any
entry, by the operation of law, the particular estate remaining in being.
BEAUMOND,
remainder
.], to the same intent. But he held that
of an estate of freehold or inheritance cannot cease without entry or
OWEN,
claim, no more than an estate of freehold in possession.
Bmumonn,
for
with
the
defendant.
.],
entirely.
Adjudged
agreed
v.

HUMBLE, in

Cro. Eliz. 379,

Common Bench, Hilary, 35 Eliz.—A. D. 1594.—
Abridged from Croke.
And. 346.

1

CHOMLEY
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feoffment was made to the
On demurrer, the case was,
Trespass.
use of one for life, remainder to Ohomley in tail, remainder to another
in tail, remainder to the lord chamberlain, with this proviso. “that
ﬁne, or do any act whereby
any of them in remainder go about to levy
the uses limited shall not take effect according to the limitation, then
he were naturally
the estate of him who so goeth about shall cease as
dead and no otherwise.”
Whether this were
good proviso, was the

question.

is

common
for the
seised

is

.],

opinion,
law the

J

it

The Court, after argument on either side, delivered their
ANDERSON, [(3.
was not good.
said, at the common
that
cestui que use had nothing: and an estate of inheritance at the
law cannot cease; and the Statute of Uses does not help it;
not any person who
statute cannot help any use where there

190

FUTURE

ESTATES.

WAMSLEY, [J.], said, the proviso, that it shall cease as
use.
he were naturally dead, is void, and without sense; for if he were
dead, it should descend to his son, and he should be in, in the per,
by the father, but that cannot be when the father is living; and so it
is an estate tail absolute and without condition.
BEAUMOND.
agreed, and said, an estate tail cannot cease at the common law; no
more can
in use at this day, for
as an estate executed at the
common law; and the issue cannot have
formedon, living the father;
and that feoffees at this day should be seised to his use
absurd.
In the next term adjudged that the proviso was not good, and that
the issue could not have
for the forfeiture.
Coke, 86 [Corbct’s
Case, ante 172].
to the
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Alternative Remainders

in Fee.
5

1

3

6

LODDINGTON v. KIME, in Common Bench, Mich.,
\V. & M.—A. D. 1695.
—1 Salk. *224,
Lev. 431,
Ld. Raym. 203,
Gray P. Cas. 54. From
Salk.

In replevin

a

special verdict was found, viz: That Sir Michael Armin,
rent charge, and then devised the land to
fee, devised
for life, without impeachment for waste, and in case he have any
issue male, then to such issue male and his heirs forever; and
he die
without issue male, then to
and his heirs forever. A entered and
suﬁered
common recovery, and died without issue.
was tenant in tail by his devise?
Question was whether
POWELL, ., held the express estate for life not destroyed
the impli
cation that arose on the latter words following, so that A was only
tenant for life, and the rather, because these words viz. impeachment
waste, and for life, must in that case be rejected, qu0d Treby, O’.
.,
concessit.
The court held that issue was to be taken here as nomen singulare,
because the inheritance was annexed and limited to the word issue; so
that the inheritance was in the issue, and not in A, the father.
That this limitation to the issue was not an executory devise, be
a

in

3.

2.

J

of

J

by

A

1.

a

B

if

A

being seised

a

vested.

a

a

it

if
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B
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it
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a

B

a

a

a

a

freehold, but
ing after
contingent remainder, so that
posthumous
son could never take.
4. That the remainder limited to the issue of A was
contingent
remainder in fee, and that the remainder to
was
fee also; but those
fees are not like one fee mounted on another nor contrary to one another,
but two concurrent contingencies,
of which either
to start according
as
happens; so that these are remainders contemporary and not ex
pectant one after another.
The court held that the remainder in fee to
was not vested,
because the precedent limitation to the issue of
was
contingent
fee; and they took this difference, viz: where the mesne estates limited
are for life or in tail, the last remainder may,
be to
person in
esse, vest; but no remainder limited after
limitation in fee can be

\
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6. That the recovery suffered by A had barred the estate limited to
his issue, that being contingent, and likewise the remainder limited to
B and his heirs, because that was contingent, not vested, and now
never could vest; and that A had gained a tortuous fee, which would
be good against B and his heirs, and likewise against all persons but
the right heirs of the devisor.

This case is cited in Hennessey v. Patterson, 85 N. Y. 91, Finch
868, recognizing that alternative limitations in fee are remainders.
DOE D. HERBERT

v.

E.

SELBY, in B. R.,
G.

L.)

Easter,

926, 5 Gray’s

P.

R. P. Cas.

1824.—2 Barn. & Ores. (9

Gas. 1.

Ejectment for houses and lands in Middlesex county.
Plea, general
A verdict was found for plaintiﬂ’, subject to the opinion of the
court, as follows:
Thomas Herbert, being seised of the lands in fee,
made his will duly executed, devising the lands to his son George “dur
ing the term of his natural life; and from and after his decease,
give
and devise the same estates unto all and every the child and children of
my said son George and their heirs for ever, to hold as tenants in
common.
But if my son George should die without issue, or leaving
issue and such child or children should die before attaining the age of
twenty-one years, or without lawful issue; then I give and devise the
same estates unto my son Thomas, my daughter Ann, my son-in-law
William Duke, and their heirs for ever, to hold as tenants in common.”
After the death of the testator, George suffered a common recovery to
his own use, conveyed the land to the defendant in fee, and died with
out having had issue. The plaintiff is the lessee of the said Thomas,
Ann, and William, claiming under the gift over.
It will be contended on the other side that
Chitty for the plaintiff.
the ultimate remainder was contingent, and therefore defeated by the
destruction of the particular estate. But that is not so, for either the
estate given to G.’s children was an estate tail, in which case the ultimate
remainder' would be vested, or it was a contingent fee determinable,
and the limitation over must take effect as an executory devise, accord
ing to Gulliver V. Wickett, 1 Wils. 105. In either case the destruction
of the particular estate would not destroy the remainder. 1. Even if G.
had died leaving a child, who had died under age without issue, the
devise over would take effect; it could not therefore be a contingent
remainder, but must be an executory devise:
Pells v. Brown, Cro.
590 [post p. 242].
Doe v. Webber, 1 B. & A. 713.
2 George’s
children would take an estate tail, for the gift over is on their death
without issue, which reduces their interest to an estate tail.
Besides
the ultimate remainder is to persons who would be heirs general to
the children, so they would never die without heirs as long as those
persons lived. This case is therefore different from Loddington V. Kime,
3 Lev. 431
[ante p.]; and Goodright V. Dunham, 1 Doug. 264.
.
But
here you must read the devise, “if the children should
(Bailey,
issue.

I

J
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the remainder over

is not contended that George took an estate tail;
and, indeed, Goodright v. Dunham, 1 Doug. 264, clearly shows that he
took for life only, and that the children would take as purchasers by way
of remainder, and they would take in fee. It has been contended that the
ultimate devisees took either by way of executory devise or vested re
mainder. But it is clear that where a devise may operate as a contingent
remainder, it cannot be considered as an executory devise. If a fee be
given by way of vested limitation, but determinable, a remainder after
‘that must be an executory devise ; but if a fee is limited in contingency,
and upon failure of that the estate is given over, that is a contingency
in a double aspect; and if the estate vests in the one, it cannot in the
other :L0ddingt0n v. Kime, 3 Lev. 421 [ante p.].
But it may happen,
that an estate may be devised over in either of two events; and that in
one event the devise may operate as a contingent remainder, in the
other as an executory devise.
Thus if George had left a child, a de
terminable fee would have vested in that child, and then the devise
But George hav—
over could only have operated as an executory devise.
never
had
a
the
ﬁrst
fee
child,
died
without
vested, and
ing
having
Gulliver v.
the remainder over continued a contingent remainder.
The es
Wickett, 1 Wil. 105, was clearly a case of executory devise.
tate was given to testator’s wife for life, and after her death to such
child as she was then supposed to be enceint with, and to the heirs of
such child forever, provided, that if such child shall die before
The
twenty-one, leaving no issue of its body, then the reversion over.
description of the child there was a clear desvlgnato persona, and as
as in esse,
a child in ventre sa mere, is for many purposes considered
the ﬁrst remainder, a fee determinable was vested in that child, and
devise.
the remainder over could only operate by way of executory
The other cases which I have mentioned are not in substance dis
Doe v. Burnsell, 6 Term 30, was a devise
tinguishable from this.
to Mary Owstwhick, and the issue of her body, as tenants in common;
but in default of such issue, or being such, if they should all die under
twenty-one, and without leaving any lawful issue of their bodies, then
over.
Mary Owstwhick suffered a recovery, and died without having
and it was held that all the limitations subsequent to that to
issue,
any
No question was
her were contingent, and destroyed by the recovery.
raised as to ultimate remainder operating by way of executory devise,
but that could not be raised, as Mary Owstwhick never had any issue
in whom the ﬁrst remainder might vest. But Orump d. Wooley V. N or
There the
wood, 7 Taunton 362, is on all fours with the present case.
devise was to the testator’s wife for life, if she should so long remain
unmarried, and immediately after her decease or marriage, to testator’s
three nephews, share and share alike, for life, as tenants in common,
remainder to the heirs of their bodies respectively in fee; if more than
BAILEY,

.

*

*

*
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one, then to all equally, as tenants in common; “and if any of his said
should die leaving no such issue, or leaving any such, they
should all die without attaining the age of twenty-one years, then over ;”
and it was held that the remainders subsequent to the devise to the
nephews were contingent, and defeated by the destruction of the par
ticular estate.
And one of the nephews having died without having
had issue, Gibbs, C.
that in that event the question of
., considered
executory devise did not arise; although if there had been issue, the
These au
ultimate devise over might have operated in that mode.
thorities satisfy me, that in the event which has happened, the devise to
the lessors of the plaintiﬁ in this ease did not operate by way of ex
It has been argued, that it might operate as a vested
ecutory devise.
remainder, for that the devise to George’s children was only of an estate
tail, because they could never die without heirs as long as the lessors
of the plaintiff lived, and therefore, “heirs” must mean “heirs of the
body.” But although it may be so where, after a devise to a man and
his heirs the estate is devised over simpliciter to a collateral heir, yet
it is not so where the limitation over depends upon the party dying
am of opinion that George
within a limited time. Upon the whole,
Herbert took an estate for life only, and that his children, if there
had been any, would have taken a fee ; but in the event of there not being
any, which is the event that has happened, the remainder over was given
by way of contingent remainder, and was defeated by the destruction
of the particular estate. Our judgment must therefore be for the de
nephews

J

I

fendant.

J

HoLRoYD, . Under the will in question, George took an estate for life,
and his children in fee. In the event of his having no children, the de
vise over would operate as a contingent remainder; but if he had chil
That it was
dren, then it could only take effect as an executory devise.
not an executor-‘y devise, in the event that has happened, is clearly proved
by the cases which my brother Bailey has cited; and the language of
Here the
Gibbs, C.
., in Crump v.Norwood, is peculiarly applicable.
one of them George’s
estate is given over on either of two contingencies,
dying without children; that has happened, and upon that the re
mainder over would, if at all, take eﬁect as a contingent remainder.
But the particular estate having been previously destroyed, the con
tingent remainder was thereby defeated.

J

J

LITTLEDALE,
.
The principles applicable to this case were fully con
sidered in Crump V. N orwood, which cannot be distinguished from it.
Doe v. Burnsell is also in point. It is true, that in that case the words
were, “if all such issue should die under twenty-one a/nd without issue ;”
but here the word or must be read and; and although the point of the
., thought it
executory devise was not there agitated yet Gibbs, C.
an express authority for his judgment in Crump V. N orwoocl, where
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of the plaintiff
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v.

ESTATES.

Upon these authorities it seems to me clear that the lessors
cannot recover.
Judgment for defendant.

RATTE\V, in Pa.

Sup. Ct., April 16, 1835.-—5
Shars. & B. 316, Finch R. P. Cas. 932.

Rawle

231,

2

Action by Maris Waddell, claiming as a grand-child and heir of Mary
(daughter of testator), against John and Eleanor (son and daughter
of testator’s son John) to recover land in Middleton Tp., Montgomery
From judgment for defendants plaintiff bring error.
county.
John Rattew, being seised in fee, devised the land in question to his
son Aaron “during the term of his natural life, and if he shall hereafter
have issue of his body lawfully begotten, then to hold to him and his
heirs and assigns forever; but in case he shall die without leaving such
issue, then I give and devise the same to all the rest of my children, their
heirs and assigns forever, as tenants in common.” After testator’s death
Aaron suffered a common recovery and died without issue.

J

*
*
* The
KENNEDY,
.
plaintiff’s counsel contend that Aaron took
under the will a contingent fee, determinable upon his dying without
issue living at his death, and that the limitation over in that event to the
testator’s other children, must therefore be considered an executory de
vise, and consequently not affected by the common recovery suffered by
Aaron; or in other words, they allege that Aaron, according to the terms
of the will, in case he had had issue, would thereupon have become im
mediately vested with a fee-simple estate in the land devised to him, de
feasible however upon his dying without issue living at the time of his
death—that the birth of issue would have instantly determined his life
estate, by enlarging it into a fee ; and again in the event of his surviving
such issue, and dying without any living at the time of his death, the
ulterior devise to the other children of the testator, could only have
operated as an executory devise; because as a contingent remainder it
could not take eﬁect after a determinable fee had become vested in
Aaron.
must confess that this view of the devise in question, when
ﬁrst presented by counsel for the plaintiff, struck me forcibly as having
something in it; and it was certainly maintained on their part with great
ingenuity. And if Aaron had not sufferedthe commonrecovery and had had
issue who had died during his life, and he had then died himself without
any living at the time of his death, it may possibly be that the ulterior
devise of the land to the other children of the testator, would have op
erated and taken effect as an executory devise; for it has been said, that
an estate may be devised over in either of two events, so that in one
event the devise may operate as a contingent remainder, and in the
other as an executory devise. Doe d. Herbert V. Selby, 2 Barn & Cress.
Be that however as it may, the event which
(9 E. C. L.) 926.
has occurred in this case, does not render it necessary to decide it under
such aspect; but if it did,
see no objection that could be made to it,
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unless it might possibly be thought by some, that to adopt such a prin
ciple, would be intrenching upon a rule that has been said to prevail
without even an exception to it; which
that when
devise
capable
the objects at the death
according to the state
the testator, of tak
effect as
shall not be construed to be an executory devise.
remainder,
Reeve V. Long, Caruth. 310; Burefoy V. Rogers,
Saund. 380, and cases
cited in note nine. Besides this, there
said to be another rule
which
an executory devise
distinguishable from
contingent remainder,
which seems to be opposed to the construction contended for
the
this: that to constitute an ulterior limitation
plaintiff’s counsel;
an executory devise, where there
prior estate of freehold devised, the
latter must not be merely liable to be determined before the former shall
take effect, which only renders the remainder dependent on
contingent,
but
must be determined before the taking effect of the ulterior de
vise; as in the case of
devise to
for life, and after his decease to the
unborn children of B, this would be
contingent remainder in such
devise to A for life and after his decease to the
children; but under
unborn children of B, this would be
contingent remainder in such
children; but under
devise to
for life, and after his decease and
one day, to the children of B, the children of
in this case would take
an executory devise.
Pow. on Dev. by arman 238. And for the day
undisposed of between the death of A and the time ﬁxed for the ulterior
devise to the children of
to take effect, the estate would belong to the
heir or residuary devisee. Id. Stephens v. Stephens, Cas. temp. Talbot
238.
Now
obvious in the case under consideration, that the prior
estate devised to Aaron for life, could not be said to be necessarily de
terminable before the time at which the ulterior limitation over to the
other children of the testator was to take effect;
was at most, even
upon the construction contended for by the counsel of the plaintiff
only liable to be determined before that event might happen; and hence
according to the rule just mentioned cannot, or at least in the event that
has occurred, cannot be considered an executory devise, but must be
deemed
This construction seems to be req
contingent remainder.
uisite, also, for the purpose of carrying into effect an intention pretty
plainly manifested by the testator, that Aaron should not have
in his
power to dispose of the land beyond the period of his own life; so that
by construing the prior devise to Aaron, for the term of his natural life,
an absolute vested estate on him for life, making
neither more nor
less, with
contingent remainder to him in fee upon his dying, leaving
issue living at the time of his death; we give full effect to the latter of
the will as well as the intent of the testator.
If the fee given to Aaron, which
admitted to be determinable,
had vested in him during his life, the limitation over to the other chil
dren of the testator could only have taken eﬁect as an executory devise,
but being ever in contingency, and the event having failed upon which
claimed by the counsel for the plaintiff, that
would have become
vested, the ulterior devise of the land to the other children had all the

‘

196

FUTURE

ESTATES.

properties of

a contingent remainder, and as such might and would have
taken effect, if the recovery had not been suffered, and therefore could
not have operated as an executory devise. The devise to the other chil
dren of the testator, is not then the case of a limitation over to them,
after a prior vested determinable fee given to Aaron, which would make it
an executory devise, but it is one of two several fees, limited merely as
substitutes or alternatives, one for the other, that is the ﬁrst to Aaron,
if he should die leaving issue living at the time of his death, but if not,
then to the other children of the testator in lieu thereof; thus substituting
the latter in the room of the former, if it should fail of effect.
This is
the principle which was decided in Luddington V. Kime, 3 Lev. 431,
1 Ld. Raym. 208, where it was held that the ﬁrst remainder was a con
tingent remainder in fee to the issue of A and the remainder to B was
also a contingent fee, not contrary to, or in any degree derogatory from
the effect of the former, but by way of substitution for it.
And this
sort of alternative limitation was termed a contingency with a double
Fearne on Cont. Rem. 373. So if the estate vested in the one,
aspect.
it never could in the other. Doe d. Herbert V. Selby, 2 Barn & Cress.
(9 E. C. L.) 926, [ante p. 191]. The ulterior devise then to the other
children of the testator, being considered in the event that has taken
place, a contingent remainder, and Aaron, by suffering a common re
covery, having determined his life estate, the only prop of the remainder,
before it became vested, it fell, and never could take eﬁect afterwards.
The plaintiffs therefore have no right to recover the land, and the judg
ment is aﬂirmed.

Suﬂicient Particular Estate to Support.

JJ., in Common Pleas, Mich. 19 Eliz.
—-A. D. 1587.—4 Leonard 21, Cas. 67.

NOTE BY DYER AND MANTVOOD,
A

leaseth to B for years, the remainder to the right heirs of the said B,
makes livery.
The remainder is void,Obecause there is not any
But where a lease is made to B
person in esse who can take presently.
for life, the remainder to his right heirs, there he hath a fee executed;
and it shall not be in abeyance, for there he takes the freehold by the
and

"

liverv.

Limited on Remote Possibility.
ANON.,

40

Edw. 3.—A. D. 1367.—Brooke Abr.
40 Edw. 3, 9.

t. Done

& Rem.

6,

Yearbooks

There were father and two sons. The father levied a ﬁne to N sur
grant & render to the father for life, remainder to the eldest son and
his wife in tail, remainder to the right heirs of the father; the father
died, and afterward the tenant in tail and his wife died without issue,
the younger son entered, and the lord avowed on him for relief as heir
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of the elder brother to the remainder in fee, and had return by judgment
notwithstanding that the younger son would have to be adjudged in as
a purchaser by the name of right heir of the father, because by his accept
ance the fee and the estate tail might not be at the same time in the elder
son; which would seem contradictory, for he may have in him the pos
session and the other be in abeyance, and this may be given and for
feited; and it is said that where a gift is made to N for life the re
mainder to the right heir of
who is living, the remainder is in sus
or
the
life
of , and from this it was said that
pense
abeyance during
if die during the life of N the remainder is‘ good, but if
survive N
the remainder is void, because there is nothing to sustain it so.

J

J

J

J

CHOLMLEY’S CASE, in the Exchequer, 39 Eliz.—-A.
Moor 342, 2 Roll Rep. 60. Abridged from

D. 1597.—-2
Coke 50.

Coke 50,

2

Trespass quare cla/usum by Hugh Cholmley against Randall Hanmer
others.
Plea not guilty.
It was found by special verdict, that:
Thomas Holford, being seized of the land in question, and having two
sons (Christopher
and George), said Thomas, Jane his wife, and
Christopher the_elder son, levied a ﬁne of the land to John Warren
and T. Stanley, to the use of Thomas for life, then to the use of
Christopher and the heirs male of his body, then to the use of George
and the heirs male of his body, then to the use of the right heirs of
Thomas. Later Thomas died, and still later George, by indenture duly
enrolled, bargained and sold all his right, title, and interest in the
tenements to
ohn Warren, to have to said ohn’s use during the life
of Christopher, remainder to the queen her heirs and successors forever,
upon condition that the estate should be void upon tender of 20£. to
Warren, or to the queen. Later Christopher enfeoﬁed the land to several
and their heirs, and later a common recovery was had against them,
who vouched Christopher to warranty, who vouched the common vouchee,
and execution was had accordingly; which was to the use of Christopher
and his heirs.
Afterwards George paid 20£. to Warren, who received
it. Afterwards the queen, reciting the grant by George to Warren re
mainder to her and that the remainder to her was by fraud, of her
own motion granted it to Christopher in fee. Later George bargained
and sold the tenements to John Bruin, by indenture duly inrolled, to
have and hold for the life of Christopher, remainder to the queen on
condition to cease on tender of 30s., to which grant Bruin agreed. Later
another recovery was suffered with double voucher, in which Christopher
was again vouched; which recovery was to the use of Christopher and
His daughter
his heirs. Later Christopher died without issue male.
George paid
Mary-had married the plaintiff, who claims in her right.
the 30s. to Bruin according to the condition, which was found by in
quisition by virtue of a commission under the great seal of England;
and upon showing his right, it was awarded that the queen’s claim be
released.
Thereupon defendants entered by command of George, and
and
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Whether

the

entry was

lawful

was

the

question.

Opinion of the Court. And after many arguments at the bar, case
was argued at the bench by Ewnn and CLARK, BB., and PERIAM, C. B.,
and it was unanimously agreed by them, that the entry of George Hol
ford was not lawful; wherefore judgment was given for the plaintiff.
And in this case divers points were unanimously resolved by the court:
1. That the remainder limited
to the queen after the death of
Christopher was void for three reasons:
(A) Because Warren, who was
party to the ﬁrst indenture, took nothing; and by consequence the queen,
who is not party to the indenture, but named by way of remainder after
the habendum, the particular estate being void, shall take nothing; for
the estate which is limited to Warren is for the life of Christopher.
This
grant is void, because it can never take effect in possession, nor can
the grantee ever have any beneﬁt thereof.
And therefore a difference was
taken between such' grant of a reversion and the said grant of a re
mainder, for the grant of a reversion during the life of a tenant in
tail is good because he shall have the service which the tenant in tail
ought to do during the life of the tenant in tail; but such grant of a
remainder can never to any purpose take effect, and therefore it is void.
Moreover, a manifest difference appears between this case at bar and a
lease to Christopher for his life, the remainder to another for the life
of Christopher, for by possibility the remainder may take effect; e. g.,
if the tenant for life makes a feoffment in fee, or commits any for
feiture, he in the remainder may enter for the forfeiture; and that is
proved by the book in 41 Edw. 3, Fitz. tit. Waste 83, and (remanere

dicitur quasi term remanens) that cannot be when a remainder cannot
by any possibility fall into possession; for a remainder ought to vest in
estate during the particular estate, and ought to take effect in possession
when the particular estate ends, for vain is the possibility that may not
in any way come into action.
It was objected that Christopher might enter into religion, and then
might Warren enter during his natural life, for as much as Christopher
had no issue male. But as to what it was answered and resolved, that
such possibility shall not make the remainder good, because it is such
a remote possibility as shall not be intended by a common intendment
A possibility which shall make a remainder good, ought to
to happen.
be a common possibility, and possibility proximate, as death, or death
The logician says that pos
without issue, or coverture, or the like.
sibility is of two kinds, remote and proximate. 9 Hen. 6, 24b. The re
mainder to a corporation which is not at the time of the limitation of
the remainder, is void, although such be erected during ..the particular
And this difference plainly ap
estate, for it is a possibility remote.
pears in a common case in our books: if a lease be made for life,
. S., this is good; for by common
the remainder to the right heirs of
. S. may die during the life of the tenant for life; but if
possibility
at the time of the limitation of the remainder there is no such
. S. but
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during the life of the tenant for life . S. is born and dies, his heirs
shall never take it is agreed in Y. B. 2 Hen. 7, Hilary 13 b. pl. 16.
And in 10 Edw. 3, 45 a & b, and 46a, the case was, that upon a ﬁne
levied to R he granted and rendered the tenements to one
and Florence
his wife for their lives, the remainder to G (son of I) in tail, the re
mainder to_ the right heirs of I; and in truth at the time of the ﬁne
had not any son named G, but afterwards he had a son named
levied,
G and died; and in a praecipe against Florence it was adjudged that G
should not take the remainder in tail; because he was not born at the
time of the ﬁne levied, but long after, wherefore another who was right
heir to I, by judgment of the court, was received; for when
had not any
son named G at the time of the ﬁne levied the law will not suppose that
he will afterwards have a son named G, for that is a possibility remote.
Note reader a difference between a remainder limited by a particular
name, and by a general name; for a remainder limited by general name
may be good, although the person be not in being at the time of the
remainder limited; as if a lease for life be made, the remainder to the
right heirs of . S., who is alive, this remainder may be good, and yet
he has no heir at the time of the remainder limited.
The same law of
But a remainder limited in par
a remainder to the ﬁrst born son.
ticular by name of baptism and sir name is not good if the person be not
in being. It is held in 7 Edw. 3 that if the advowson of the church
of D. be granted to the person of D. and his successors, it is void to the
successors, because the successor who ought to take it can never be
beneﬁted by way of presentation.
(B.) The remainder to be the queen is void, because the law will
never adjudge a grant good by reason of a possibility or expectation of
a thing which is against law, for that is a possibility remote and vane,
which by intendment of law never can happen.
(C.) The remainder to the queen is void, because George, having a
remainder in tail, has granted all his estate to Warren, habendum all
his estate during the life of Christopher, the remainder to the queen, in
which case, when he granted all his estate to Warren, he cannot limit any
remainder thereof to the queen; for a remainder is but a remnant of the
estate of the grantor, and the queen cannot have any remnant of the
estate of George, when he having an estate in tail has granted all his
estate to Warren. Littleton, § 649, says that in such case the estate
tail is in abeyance. It was adjudged in Blitheman’s Case, (1 And. 291,
Moor 345, 683, Lit. Rep. 122, Yelv. 51, Cro. Eliz. 279, 280, Nov. 46, 2
Roll Rep. 70, Godb. 442, Dyer 55 pl. 3 in margin), that if tenant in
tail in consideration of parental love, covenants by deed to stand seised
to the use of himself for his own life and after his death to the use of
his eldest son in tail, and after this covenant the covenantor marries and
dies, the wife shall be endowed; for when tenant in tail has limited
the use to himself for the term of his own life, he cannot limit any
remainder over; for an estate for his own life is as long as he can limit
by the law, and therefore the limitation of the remainder is void. Where
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fore it was concluded, that upon consideration of the ﬁrst point Warren
had nothing. And upon consideration of this latter point, if he should
take entirely he would take too much, andby consequence the remainder
And it was agreed that
to the queen is void which ever way decided.
the limitation to Warren by the habendum for the life of Christopher
was void and repugnant.
2. Admitting the remainder to: the queen was good, yet it was resolved
that the common recovery did bar the estate of Warren, and by conse
It was resolved that the re
quence the condition also during his life.
covery does bar not only the estate tail, but also the estate for life of
Warrem, although the remainder of the fee was in the queen; for it is
out of the statute 34 & 35 Hen. 8, c. 20, because the estate tail was not
of the queen’s gift, nor any of her ancestors, kings of England, as it has
been adjudged. Jackson v. Drury, Moor 115, 3 Leon. 37; Wiseman’s
Case, 2 Coke 15, Moor 195, 1 And 140.
This payment to Warren cannot devest the remainder out of the queen
for three reasons: 1, because the condition during the life of Warren was
discharged; 2 because he who takes beneﬁt of a condition ought to have
the whole estate given revested in him as in his ﬁrst estate, and that
cannot be here, for the estate of Warren was barred by the recovery; also,
3, the tender to Warren was to the intent to revest his estate, and that
cannot be when his estate was barred: for which cause this payment
cannot devest the remainder out of the queen.
Destruction

of Contingent Remainders by Discontinuance
ticular Estates.

or Failure

oi‘

Par

EARL OF BEDFORD’S CASE, in Court
Eliz.——A.

01‘ Tvards, Hartford Term, 34 & 35
S. C. 2 And. 197.
D. 1593.-—Abl‘idged from ,l\rI00r 7L8.

Francis, Earl of Bedford, having four sons, Edw., John, Francis and
\Villiam, and being seised of lordships in fee, enfeoffed them to several for
the use of himself for. 40 years, then to the use of John and the heirs male
of his body, and for want of such to the use of the right heirs of the said
earl forever.
Later Edw. died without issue and later John died without
issue male, leaving issue Elizabeth and Anne; after which the earl by deed
indented, to provide jointure for his wife and to advance his heirs of his
body, covenated with several that from thenceforth he and his heirs
should stand seised of the lands, &c., to the use of himself for life, then
to the use of his son Francis and the heirs male of his body, with re
mainders over. Afterwards Francis the son died leaving his son Edward
The question
surviving, and shortly afterwards Francis the earl died.
was whether said Edward now Earl of Bedford as heir of his father ought
to have the lands by virtue of the indenture last mentioned, or whether
the daughters of John ought to have them by force of the feoffnient
ﬁrst made, as heirs of Francis, by purchase, or otherwise.
The case was argued openly before Wray and Anderson, chief justices,
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and the master and counsel of the court, by Popham for the daughters,
and by Egerton for the heir male.
The case by order of the court was
divided into points; and the counsel on one side made objections on these
points, and the other made response in writing, that the court might see
the difference.
The objections and responses were as follows:
1. We object that the earl over-living John Lord Russell his son, who
died without issue male, in the life of the earl, the remainder limited to
the right heir of the earl is void, for that the earl could not have an
heir in his lifetime, and every remainder must depend upon a particular
estate, and vest during the particular estate; as if a man make an estate
in tail, remainder to the right heirs of . S., and the tenant in tail die
living . S. the remainder is void, for that . S. cannot have an heir
during his life, and the remainder cannot vest during the estate in
tail. The answer was: We agree the law to be so in feoﬁments and
gifts executed in possession, and the reason for that there is no person
able to take the freehold in the mean time, and the freehold in that case
cannot be in abeyance or in no person, for then no stranger that hath
any right in the land can have any praecipe, or recover the land if the
freehold should be in no person.
But in the case of feoffees to uses the
use may be in abeyance in no person for a time, for the feoffees in the
mean time are persons able to hold the land, and are liable to every
man’s praecipe, and mischief at all. And this agrees with the common
practice and experience, for who doth not upon establishment
of his
lands limit uses to his ﬁrst, second, third, sons, &c., albeit he hath none
at that time, for the feoffees are persons able to hold the land to a future
use.
2. We object, that if the earl had limited an estate for life to himself,
the remainder in tail, the remainder ,to his right heirs, the remainder had
been executed in him.
The response was: We agree this, for it is a
principle of law, that wheresoever the ancestor takes an estate for life,
or any estate of freehold in any conveyance, and after in the same con
veyance an estate is limited to his right heirs, the law will conjoin the
estates in the ancestor, for the ancestor and his heirs be correlative;
but otherwise it is where the ancestor takes but an estate for years; and
therefore if a lease be made to A for years, remainder to B in tail, re
mainder to the right heirs of A, the right heir of A shall be a purchaser
without question, and the remainder doth not vest in A.
Lastly, we object that if a man maketh a lease for years, the remainder
in tail, the remainder to the right heirs of the lessor, the remainder is
void; for a man cannot limit a remainder to his right heirs; no more
in the case at bar. The response was: True it is that in acts executed
in possession a man cannot limit a remainder to his right heirs, for the
law prefers the descent before the remainder. No more can a man by
any conveyance in possession limit a remainder to himself; and therefore,
if A maketh a lease for life, the remainder in tail, the remainder to A
himself in tail or in fee, or the remainder to the right heirs of A, the
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remainder is void; for no more than he can limit a remainder to himself,
no more can he limit it to his heirs, for the son is part of the parent. But
otherwise it is in case of uses, for without question a man may make a
feoﬁment to the use of A for life, and after to the use of B in tail, and
after to the use of the feoffor himself in fee, or in tail, or for life, &c., and
by consequence to his heirs.
On which matters and more, arguments were made at the Hartford
term with all the justices of England; and the case was argued again
before them by serjeant Glanville and by Coke.
And afterwards it was
resolved by the greater part of them, and so ruled and decreed, that the
use limited to the right heirs by the earl was the old use and not a new
use; also, that the death of John Russell without heir male had so de
termined the particular freehold on which the remainder to his right heirs
And by this
depended, that the remainder by this reverted to the donor.
the now earl held the land.

CHUDLEIGITS CASE,

argued in the Exchequer Chamber before all the
Abridged from 1 Coke
judges of England, Hilary, 36 El1z.—A. D. 1594.
120-14011.

S. C. 1

And.

309,

Popham

70.

J

Trespass quare clausum by William Dillon against ohn Freine in
Plea not guilty.
It was found by special verdict, that
king’s bench.
Richard Chudleigh, seised in fee of the place where the trespass is al
leged to have been committed, had issue four sons: Christopher his oldest,
Thomas second, Oliver _third, and Nicholas. Being so seised, the father
enfeoffed the manor by indenture to several persons and their heirs,
to the use of the said Richard and the heirs of his body on certain persons
named and in default of such issue to the use and performance of his will
for ten years after his death and -then to the use of the feoffees during
the life of Christopher, and then to the ﬁrst son of Christopher in tail,
and so on to the tenth, then to the use of Thomas in tail, then to the use
of Oliver in tail, then to the use of Nicholas in tail, and ﬁnally to the use
of the feoffor’s heirs. The feoﬁor died, and then, before any issue born
to Christopher, the feoffees enfeoffed him, having notice of the former
uses.
Afterwards Christopher had issue John, under whom defendant
claims. The question was whether the uses which before were in con
tingency, should vest in the son of Christopher, and be executed by the
statute of uses, 27 Hen. 8, c. 10.

J

WALMSLEY,
.
Before the statute 1 Rich. 3, c. 1, the feoffees had not
only the whole estate in the land, but also the whole power to give and
dispose of it; for the cestuy que use was a trespasser if he entered on
And after that statute the cestuy que use
the land against their will.
had a power to make a disposition of the land itself and yet the whole
estate of the land did remain in the feoﬁee till the cestuy que use had
made such disposition; for which reason, said act, intending to provide
for the cestuy que use, had not made a suﬁicient provision for him. For
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estate of the land remaining in the feoffees, they many times,
contrary to the trust reposed in them, by secret feoffments and other
covinous acts, had defrauded the cestuy que use, and had prevented such
disposition of the land as the statute gave him. And sometimes there
was fraud in both; for the cestuy qua use by force of the statute, and
the feoffee by the common law, had both severally power to dispose
of the same land. Sometimes the cestuy que use by his secret estate pre
vented the feoffees, and sometimes they prevented him, so that they
played at double hand, and thereby frustrated the true intent of the

the

act.

The statute of 27 Hen. 8, c. 10, was not made to extinguish or eradicate
any uses, but has advanced uses, and established safety and assurance
for the cestuy que use against his feoffees; for before the statute the
feoffees were owners of the land, and now the statute has made the
cestuy que use owner of the land; before the statute the possession
governed and ruled the use, but now since the statute the use governs
and rules the possession; for by the act 27 Hen. 8, c. 10, the possession is
the subject and follower of the use. No word of the preamble condemns
uses; but for the extirpating and extinguishing of all such subtle
practiced feoffments, ﬁnes, abuses, &c. ; so that the uses are not guilty
of the inconveniences mentioned in the preamble, but the feoﬁments,
So that the intent
ﬁnes, and recoveries subtly and craftily practiced.
of the act was to extirpate and extinguish, which are both signiﬁcant
By destroying
words, all such feoffments, ﬁnes, recoveries; but how?
the uses? No, truly; but by divesting the whole estate out of the feoffees,
conusees, and recoverers, and vesting it in the cestuy que use; so that
it would be against the meaning and letter of the law also to say that
any estate or right or scintilla juris should remain in the feotfees after
the statute 27 Hen. 8, c. 10.
The statute of 27 Hen. 8, c. 10, extends to all lawful and good uses,
as well future as in esse, and no such use is destroyed but advanced and
As a fountain gives to every one that comes in his tum to it
extolled.
his just measure of water, so the ﬁrst seisin and estate in fee, given by
the ﬁrst feoffment to the feoffees, is sufficient to yield to all persons
to whom any use present or future is limited, a competent measure of
estate in their time, proportionable to their estates which they shall have
in the use. But the whole estate shall be ﬁrst vested in those who are
in rerum natum, and the possession shall be vested in him who has the
future use when it comes in esse by force of the ﬁrst livery, and shall
The future uses in our
divide the estates which were joined before.
which
never
for
a
was in esse cannot
cannot
be
thing
case
suspended,
be suspended, but when the future uses come in esse, then they shall
come in between the other estates which were joined before.
feoffment be made of land to the use of A, and there is also a
rent issuing out of the same land to the use of B, although the possession
of the land be disturbed by disseisin, yet the use of the rent is not dis
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turbed thereby, because the disturbance is done to another seisin, that
is to say, to the land, and not to the seisin of the rent out of which the
use is limited.
So in the case at bar, the disturbance is not to the ﬁrst
seisin, given by the feoffment, out of which all the uses, as out of a
fountain, ﬂow; but the disturbance is done to the other seisins, to wit
to the seisins executed by the statute of 27 Hen. 8, c. 10, and not to the
ﬁrst seisin, which by no means can be tolled or divested; for it has not
any essence until the future use has essence, which by force of the statute
shall draw a suﬂicient estate to it; but when the future use is come
in esse, now by reference and relation to the ﬁrst seisin, there is seisin and
use within the statute of 27 Hen. 8. c. 10.
PERRIAM, C. B., conceived that these future uses before their births are
not preserved in the bowels and belly of the land, but that they were in
nubibus, and in the preservation of the law; for he well agreed with
WALMSLEY,
., that by force of the act the whole estate shall be out
of the feoffees, and then of necessity it ought to be in some person, or in
abeyance and consideration of law; and it would be absurd to say that
And
the feoffees had a less estate than they took by the ﬁrst livery.
therefore, because nothing remains in the feoifees, and this future use
cannot be executed until the person who should take it comes in esse,
it must of necessity be in the meantime in the preservation of the law.
If the estate in our case had been limited in possession by livery and
seisin, the remainder to the eldest son, &c., till his birth it would be by
the rule of the common law in the consideration of the law; and by force
of the same reason the use shall be in our case, and as the use shall be so
shall be the possession by force of the statute; for be the use in esse
or in consideration of law, the possession shall be transferred to it by
force of the statute.
The statute does not say, to the use of any person
or persons in esse, but to the use of another person, and that shall be
intended when his time shall come; and it would be a hard construction
to destroy these future uses in our case, which were limited upon good
cause and consideration, and especially when the sons who were not then
in esse, were not parties to any wrong. These uses have extended them
selves into many branches, and are to be resembled to Nebuchadnezzar’s
tree, for in this tree the fowls of the air build their nests, and the nobles
of this realm have established their houses; and if this tree should be
felled or subverted it would make a great impression in the land; and
therefore it is convenient to repose the mischief after by parliament, and
not to have any respect to the cases before.
He and WALMsLEY,
., also agreed in their argument that the uses in
this case should follow the rules of the common law; and therefore,
if in this case tenant for life dies before the birth of a son, the remainder
in use shall be void, for such remainder would be void by the rule of the
common law, if the remainder do not vest during the particular estate,
or at least when the particular estate determines, and no difference be
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And so they
tween uses and estates made in possession to this purpose.
concluded that judgment ought to be for plaintiff.
ANDERSON, C.
., of the queen’s
., of the common bench, POPHAM, C.
., and
bench, OWEN, BEAUMONT, FENNER, GAWDY, and CLnNcH,
EWENS and CLARK, BB., argued to the contrary. And it was agreed by
them all that the feoffment made by the said feoﬁees who had an estate for
life by limitation of the use devested all the estate, and the future uses
also, and although Richard Chudleigh their feoffee had notice of the ﬁrst
use, yet it was immaterial, because all the ancient estates were devested
by the said feoffment, and this new estate cannot be subject to the an
cient uses which rise out of the ancient estate which was devested by the

J

feoffment.

J

J

JJ

., conceived that the uses limited to the eldest son, &c., were
abeyance, and that the estates of the land sufficient to serve these
future uses were in abeyance also; but he agreed that this was not by the
letter of the statute 27 Hen, 8, c. 10, for the letter of the statute is to
a feoﬁment in fee
the use of any person, and here wanteth the person.
be made to the use of one for life, and after to the use of the right heirs
of . S., the fee simple of the land shall be in abeyance; and before the
statute if a man had made a feoffment to the use of one for years, and
after to the use of the right heirs of . S., this limitation had been good,
for the feoﬁees remain tenants of the freehold; but such limitation after
the statute is void, for then the freehold would be in supense, for nothing
can remain in the feoffees.
But he said that these remainders in future
were devested and destroyed by the feoﬁment of the tenants for life;
and although the remainders be in custody of the law, yet they ought to
be subject to the rules of the law, for the law will never preserve any
thing against the rule of law; and because the rule of the law is that
the remainder must take the land when the particular estate determines,
or else the remainder shall be void, for this reason these remainders in
futuro, by this matter em post fact0, were utterly destroyed. A remainder
without a particular estate can no more exist in the case of a use than
in the case of an estate made in possession. Of the same opinion were
POPHAM, C; ., CLARK, B., and OWEN,
., as to the point of forfeiture.
It was held by EWENS, B. Ownxs, BEAUMOND, FENNER, CLARK, and
CLENCH,
and by the two chief justices, that, at the common law,
by disseisin or by such feoffment as in the case at bar, as well all future
uses or uses in contingency are devested and discontinued, as uses in
esse, till the ﬁrst estate out of which the uses rise be recontinued; and
that the statute of 27 Hen. 8 c. 10, does not transfer any possession to
any use but only to uses in esse, and not to any use in future or in con
tingency till it comes in esse, and this appears by the letter of the act.
They held that those who had argued on the other side had taken but the
ﬁrst part of the sentence, that is to say, that the estate shall be out of
the feoffees; but they had forgot the latter part of the sentence, to wit,
that the estate shall be in such person who hath the use, and that cannot

GAWDY,

in
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J

J

J
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till the person and the use also be in esse. And by this clause it
also appears that no estate shall be transferred in abeyance out of the
feoffees and vested in no body, or transferred to a possibility of a use
which has no being, which would be against reason, and against the letter
and meaning of the act.
So all the justices and barons of the exchequer, except PERRIAM, C. B_,.
and WALMSLEY and GAWDY,
., did conclude, that, for as much as the
statute of 27 Hen. 8, c. 10, extends only to uses in esse, and to persons
in esse, and not to any uses which depend only in possibility; for that
reason, the contingent uses in the case at bar remain so long as they de
pend in possibility only at the common law; and by consequence they
might be destroyed or discontinued before they came in esse, by all such
means as-uses might have been discontinued or destroyed at common
law. And all the justices and barons did agree with WALMSLEY,
., in
the point that these remainders limited in use in the case at bar should
follow the rule and reason of estates executed in possession by the
common law; and therefore they all unanimously agreed, that if the
estate for life in the case at bar had been destroyed by the death of the
feoﬂfees before the birth of the eldest son, that the said remainders in
futuro were void, and should never take effect although the sons were
born afterward; for a remainder in use ought to vest during the par
ticular estate, or at least eo insta‘nte when the particular estate ends,
as
well as an estate in possession.
And it was held by all
the justices that if the contingent use in the case at bar had come in
esse without any alteration of the estate of the land, that it should be
executed by the statute 27 Hen. 8, c. 10; but the alteration of the estate
before it came in esse had destroyed it.
be

JJ

J

J

POPHAM, C.
., said in argument, that by force of the statute 2'7
Hen. 8, c. 10, some uses are executed immediately, some uses are ex
ecuted by matter ex post facto, and some uses are extirpated and ex
tinguished by the act. Uses in esse draw the possession immediately, and
uses in future limited agreeable to the rule of the common law are also,
if they come in esse in due time, within the purview of the statute.
But uses not limited agreeable to the ancient common law of the land are
utterly extirpated and extinguished by this act. He said if such a
construction upon the statute, 27 Hen. 8, c. 10, by equity or otherwise
should be made for maintenance and preservation of future uses as has
been made by those who have argued on the other side, greater incon
veniences would be introduced than were before the statute.

PO\VLE

v.

VEERE, in

Chancery,

41 Eliz.-—A.

D. 1599.—-Moor 554.

J

if

a

a

.],

was that John,
The case referred to WALMSLEY & KINGSMILL [J
Count of Oxford, made
lease by indenture to Robert Veere, his brother,
of
manor in Berks, for his life, which was executed by livery with
Robert should marry and his wife should out-live
these words, that

CONTINGENT

REMAINDERS.

207

him it should remain to her for her life if he should by sealed writing
or his last will declare he wished her to have it. Before taking any wife
Robert made a feoffment to Tho. Nooke, the father, to whom the Count
of Oxford levied a ﬁne after the feoffment, and bargained and sold the
Afterwards Robert
land and suffered a common recovery as vouchee.
took the defendant to wife and made declaration that she should have
the remainder; and afterward he and his wife levied a ﬁne come ceo, &c.
with warranty of Robert and Nooke and their heirs. Later Robert made
another declaration that his wife should have the remainder, and died,
and she entered. And the question was if her entry on Powle the pur
chaser from Nooke was lawful.
And the justices certiﬁed that it was
not; but that the remainder, if it was ever good, was destroyed by the
feoffment, because the freehold was supplanted before the vesting of the
remainder; and also that the possibility in the wife was included in the
Wherefore the decree was ac
ﬁne, and the warranty was also barred.
cordingly for Powle.

WELLS

v.

FENTON, in

C. B.,

Hilary,

43 El1z.—A.

D. 1600.—Cro. Eliz. 826.

R. seized in fee, levied a ﬁne to the use of him
Ejectione Firmae.
self for life, and after to the use of his wife who should be at the time
of his death, for life, remainder to E in tail. R takes to wife A; he
and A his wife, by fine, reciting that he is tenant for life, remainder to
said A for life, give it to a stranger in fee, who renders it to the hus
band for life, remainder to F for 60 years, remainder to the right heirs
of the husband.
The husband dies, the said A being his feme, survives,
and disclaims to have anything in the land. E enters, lets to the de
fendant, she takes another husband, and they make a lease to the plaint
iff. Upon all these matters disclosed these points were moved: 1.
Whether this contingent remainder to the wife who should be, was good.
For although such a contingent remainder may be by way of limitation of
an estate of land in esse, yet it cannot be of any use; for the statute of 27
Hen, 8, c. 10, doth not execute uses, but thoseaonly which are in esse.
and preserves not any contingent uses, for no seisin continues to pre
serve them.
And of that opinion was ANDERSON, G. . But WALMs
LEY and WARBURTON, JJ., e contra; for it was good at the time of
limitation, and stood with the rules of common law, and for the beneﬁt
of the commonwealth, that such limitations or jointures should be good;
and therefore the law preserves and regards them, unless there be some
mean act afterwards done to destroy them.
But an use limited to . S.
until a praecipe be brought, and then to the use of . D., this con
tingent use of . D. is against law and justice to defraud a przecipe, and
therefore is void.
2.
Whether by the joinder in this ﬁne the feme hath given her pos
sibility, so as she cannot afterwards claim it. WALMsLEY,
., held that
she had not for she hath not any estate, nor was there any certain per
son who might have it: for it is unto her who shall be his wife at the
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time of death, and it is not known who that shall be. But where the
person is certain, although the estate be but in possibility, there per
adventure she might have excluded herself thereof.
Adjudged for the
plaintiff.
ANONYMOUS, in Common Bench, Mich.

5

Jac. 1.—A. D. 1608.—4 Leon.

236.

If land be given to A & B for the life of C, remainder to the right
heirs of A or B who shall survive; it was held that if A release to B,
that the remainder was destroyed.
And if land be given to one in tail,
in fee,
and if
comes to Westminster such a day, the remainder to
if the estate tail descends to two coparceners, who make partition; now
if come to Westminster the fee shall not accrue, because the particular
estate is not in the same plight as it was before.

J

J

J

REEVE

v. LONG, in King’s Bench, Easter, 6 WV. & M.—A. D. 1695.—1 Salk.
227, Carth. 309, 3 Lev. 408, 4 Mod. 282, Skin. 430, Comb. 252, Holt 228,
286, 5 Gray P. Cas. 53. From Salk.

Error of a judgment in common bench in ejectment, wherein a
John Long being seised
special verdict was found, and the case was:
in fee devised the lands to his nephew Henry Long for life, remainder
to the ﬁrst son in tail male, and so on to the second, third, &c.
And
for default of such issue, remainder to his nephew Richard Long, lessor
of the plaintiﬁ, for life, remainder to the ﬁrst son in tail, and so on to
the second, third, &c., with divers remainders over.
The devisor died,
Henry married, and died without issue, leaving his wife enseint with
a son.
Richard entered as in his remainder, and afterwards the post
humous son (the defendant) was born, and his guardian entered upon
the
lessor ; whereupon he brought this ejectment and judgment was
And
given for the plaintiff in the common bench by the whole court,
now that judgment was affirmed by this court; and resolved: 1. That
the remainder to the ﬁrst son of Henry is a contingent remainder, and
must take effect during the particular estate of Henry or the instant
that it determines; that by consequence this remainder to the son be
came void by the death of the tenant for life before he had a ﬁrst son.
2.
That this. was such a default of issue, or dying without issue,
that instantly the remainder limited over to Richard vested in him, and
he became seised in possession; and this cannot be defeated, nor the
estate fetched back again, though Henry has a son born afterwards.
But note: this judgment was afterwards reversed in the house of
lords, against the opinion of all the judges, who were very much dissat
isﬁed, and blamed the judge who tried thecause, for suﬁering a special
verdict to be found.

\

CONTINGENT

REMAINDERS.

209

ADAMS v. SAVAGE’S tenants, in King’s Bench, Easter, 2 Ann.—A. D. 1703.
—2 Lord Baym. 854, 2 Salk. 679, 5 G1-ay’s P. C. 119. Given according
to L. Raym.

J

A scire facias was sued by the plaintiff as administrator, to . S.,
upon administration granted to him by the arch-deacon of Dorset, upon
a judgment recovered by the intestate
against Savage in this court.
The issue after pleading, was, whether Savage was seised of the lands,
&c., in fee? Upon which the jury found a special verdict, that Savage,
being seised in fee, conveyed the lands by lease and release to trustees
and their heirs, to the use of himself for 99 years, if he should so long
live, remainder to the trustees for 25 years, remainder to the heirs male
of his body, remainder to his own right heirs.
The question was, if
his
of
his
not
heirs
male
life,
during
Savage,
having
body, should have
a use result to him for his life, and so become tenant in tail in pos
session; or if no use could result, and then, there being no freehold to
support the contingent remainder to the heirs male of the body of Savage,
the said remainder would be void, and Savage seised in fee as before.
THE Couar HELD, that no use could result to Savage during his
life, and therefore the remainder to the heirs male was void, and Savage
seised in fee. And their reasons were, because the limitations to himself
for 99 years and to the trustees for 25 years, and the heirs male were
new uses, and new estates.
As if a man, by lease and release, or by
covenant to stand seised, limit the use to himself for life, or in tail,
these are new estates and not parcel of the old estate, according to
Engleﬁeld’s Case, 7 Coke 13b. And where in such case upon a con
veyance such uses are limited, as (supposing the limitations to be good),
would pass the whole estate, there no use will result contrary to the
But if the limitations are void, the
express limitations of the party.
a man seised in fee convey his
conveyanceof necessity will fail.
estate by lease and release to the use of himself for life, remainder
to trustees for lives, remainder to the heirs of his body, he hath an estate
tail in him; but he is but tenant for life in possession; otherwise if
there had been no intermediate estate in the trustees for their lives.
And in the former case, if a man makes a feoffment, it is no discon
tinuance, but only divests the estate. And for the same reason in this
case, where the ﬁrst limitation is only for years, the remainder to the
heirs of the body of the tenant for years is a contingent remainder, and
void.
These are the reasons of Chief Justice Honr.

If

POWELL, justice, said, that there was a difference, where the limita
tion was upon a covenant to stand seised, and where upon a lease and
release.
For where the limitations are to take effect out of the estate
of the covenantor, there if the limitations were such as could not take
effect immediately, or not till after the death of the covenator, as in
the case of Pybus V. Midford, 2 Lev. 75, there the law may mould the
estate remaining in the covenantor
into an estate for life; but that

v
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be where the limitations are to take effect out of the estate of
trustees, for want of a limitation, much less against an express
And therefore (by him) if there had been an express limit
limitation.
ation in the case of Pybus v. Midford, limited to the convenantor, the
And for these reasons, the whole
judgment would have been otherwise.
court ordered last hilary term, that judgment should be entered for
the plaintiff, unless cause should be shown to the contrary by the ﬁrst
*
* *
day of this term.

cannot
the

In accord with this decision is Rawley v. Holland (1712), 22 Vin. Abr.
187, pl. 11.
These cases have been doubted by Mr. Sergeant Hill and Mr.
Sanders (1 Sanders Uses 142, 143; 148, 5th ed.), and denied by Mr. Butler
to be law (note y to Fearne Cont. Rem. p. 41), and Mr. Preston lays down
a doctrine opposed to these cases (1 Prest. Abst. 114, 130, 131). Sir Edward
Sugden defends these decisions -(Sugden’s Gilbert on Uses and Trusts 35,
note);

of Mr. Williams, has sufficiently answered Mr.
(Williams on Real Prop. 17th ed. p. 457, note 1). Prof.

and, in the opinion

Butler's objections

Gray considers these cases substantially overruled by Gore v. Gore, post 263,
and believes that if brought directly in question they would be expressly
See Gray on Perpetuities
overruled.
§§ 59, 60.

FABER

v.

POLICE in

S. Car. S. Ct., 1877—10 S. Car. 376, Tied.

J

R.

C. 367.

Action by John L. Faber against . G. Police to recover damages for
breach of a contract to buy land of plaintiﬁ. From judgment for plaint

iff defendant

appeals.
was that the plaintiff’s title was defective.
Plaintiff’s
the land to trustees “in trust to and for the use, beneﬁt,
my son,” the plaintiff, for life, and then “in trust to and
issue of my said son living at the time of his death:
should my said son die without leaving lawfully begotten
* * * -then unto my residu
issue, living at the time of his death,
ary devisees and legatees, their heirs and assigns forever.” After the
death of the testator the plaintiff conveyed the land by deed of feoffment
with livery of seisin to another who deeded it back the next day, after
which plaintiff deeded it to his mother, through whom he claims title
as her sole heir.

The defense
father devised
and behoof of
for the lawful
*
*
*
and

J

MCIVER, A. . * * * The appellant contends that the estate lim
ited to the issue of John Lewis Faber is vested and not a contingent re
mainder, and therefore the remainder was not barred by the deed of
* * * It is very clear, from the lan
feoffment and livery of seisin
guage used, that the testator did not intend that the issue should take
the estate in remainder absolutely and at all events, but only on a con
tingency—that of their surviving their father; and it is equally clear
that he did not intend that the residuary legatees and devisees should
take the estate in remainder absolutely and at all events, but only on a
contingency—that of the son dying without issue living at the time
*
*
*
of his death.
A vested remainder is one which is limited
to an ascertained person in being, whose right to the estate is ﬁxed
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and certain, and does not depend upon the happening of any future
event, but whose enjoyment in possession is postponed to some future
time.
A contingent remainder on the other hand is one which is limited
to a person not in being or not ascertained; or if limited to an ascer
tained person, it is so limited that his right to the estate depends upon
some contingency in the future; so that the most marked difference be
to the
tween\the two kinds of remainders is that in the one case the right
some
to
is
deferred
estate is ﬁxed, though the right to the possession
future period; while in the other the right to the estate as well as the

right to the possession of such estate is not only deferred to a future
period, but is dependent upon the happening of some future contingency.
* * * These estates, as well the particular estate for the life of John

as the estate in remainder to his issue, and in default of
such issue to the residuary legatees and devisees, passed out of the
testator at the time of his death—the time when his will, the instru
Then it was that these
ment by which the estates were created, speaks.
estates were created, and to that point of time must we look to determine
their character.
It is very clear that at that time it was wholly uncertain
who would be the persons to take at the termination of the particular
estate. The life tenant then had no issue, and it was of course uncertain
whether he would ever have any; and as to the issue which he has subse
quently had it is yet uncertain whether any of them will be living at his
death; and the same uncertainty exists as to whether the residuary lega
*
*
*
tees and devisees will ever have a right to take.
Hence the remainders are contingent.
so, then it necessarily fol
lows, upon the authority of Redferu v. Middleton, Rice (S. Car.) 459,
in which the court of errors adopted the reasoning of Chancellor Harper
in his decree in Dehon v. Redfern, Dud. 115, that the contingent remain
ders to the issue of John Lewis Faber, and in default of such issue to
the residuary legatees and devisees, were barred by the deed of feoff
*
*
*
ment and livery of seisin to Folker.
is
the
even if the remainders
that,
it
But, second,
appellant
argued by
be construed to be contingent and not vested, yet the deed of feoffment
and livery of seisin could not bar such remainders, because the legal
This proposition might be admitted
estate was vested in the trustees.
if it were true that the legal estate was in the trustees. It becomes
The rule undoubtedly,
necessary, therefore, to consider that question.
is that where there is a conveyance to one for the use of another, and
the trustee is charged with no duty which renders it necessary that the
legal estate should remain in him to enable him properly to perform
such duty, the statute of uses executes the use and carries the legal title
to the cestui que use. By the terms of the will under consideration it
does not appear that the trustees are charged with any duty whatever.
* * * The other justices concurred.

Lewis Faber

If

Aﬂirmed.
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“'hat are Contingent?
CASE, in Queen’s Bench, Hilary, 29 Eliz.—A. D. 1587.—3
Coke 19a, 25 Eng. Rul. Cas. 579. Abridged from Coke.

BORASTON’S

Ejectione ﬁrmw by Richard Hynde against William Ambrye.
Plea,
not guilty. The jury gave a special verdict ﬁnding that Thos. Boraston,
seised of the lands in fee, and having issue two sons, Humphrey the
elder, and Henry the younger, made his will in writing, Aug. 12, 1559,
by which he devised the lands in these words: “Item,
give to Thomas
Amery and Amphillis his wife, all that my upper part of my close called
Reading, for eight years next after my decease; * * * And after the
said term of eight years, the said upper part to remain to my executors
until such time as H. Boraston shall accomplish his full age of 21 years,
and the mean proﬁts to be employed by my executors towards the per
formance of this my last will and testament; and when the said Hugh
shall some to his age of 21 years, then
will he shall enjoy the said
The testator died Aug. 14,
upper part, to him and his heirs for ever.”
1559.
Hugh died when nine years old. After the expiration of the
terms of Thomas Amery and wife and to the executors, Philip Boraston
entered on the lands as brother and heir of Hugh, and leased them to
William Ambrye, defendant herein; on whom Thomas Brand and Con
stance his wife, and William Davies and Margaret his wife, claiming
in right of their wives as daughters and heirs of Humphrey, testator’s
oldest son, entered and leased the lands to the plaintiff herein, by force
whereof he was possessed, till the defendant by command of Philip re
entered.
The question referred to the court was whether the entry of
the defendant was lawful.
Counsel for Plaintiﬁ’ argued that no remainder vested in Hugh till
he attained 21 years of age, and that in the mean time the lands de
scended to the daughters of the eldest son, as general heirs of the devisor ;
and because Hugh never attained his age of 21, the land never vested in
him, but remained in the general heirs; for by the words of the will he
should not have it till his said age. So it appears that the devise to
Hugh depends on the contingency of his attaining his age, and whether
he would ever attain it no man could know.
It was also said, that when a particular estate which doth support a re
mainder may determine before the remainder can begin, there the
remainder shall not presently vest, but shall depend in contingency; as if
one makes a lease to . S. for his life, and after the death of . D. to re
main to another in fee, this remainder doth depend in contingency; for
if . S. dies before . D. the particular estate is determined before the
So and on the same reason it was adjudged in
remainder can begin.
Colthurst v. Bejnshin [reported ante p. 183]. A lease is made to one
for life, remainder to the right heirs of . S., this remainder is good
. S., otherwise
upon a contingent, that is to say if the lessee survives
not.
So, and for the like reason, if a man having a son of the age of nine
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years, makes a lease until his son shall attain his full age, and after
he shall attain his full age, that it shall remain over to another in fee,
nothing presently vests in him in remainder, which was granted by the
whole court.
And it was said by the plaintiff’s counsel, that such re
mainder is utterly void, and yet it may take effect; for, in as much as
the remainder ought to pass out of the lessor presently, either to him
in remainder, or to be in abeyance and custody of the law, and a free
hold cannot in such case be in abeyance, for this cause the remainder is
utterly void ; as if a man makes a lease to A for 21 years if B shall live
so long, and after the death of B that it shall remain over in fee, this
remainder over is void.
So if a lease for years be made, the remainder
to the right heirs of
. S., this remainder is void; which was granted
by the whole court. Also it was said, that_when a remainder is limited
to take effect on the doing of an act, which act will be the determination
of the particular estate, yet if the act depends on a casualty and mere
uncertainty whether it will ever happen or not, there also the remainder
doth depend in contingency, and shall not presently vest: as if A
makes a feoffment to the use of B till C come from Rome to England,
and after such return to remain over in fee, this remainder doth depend
in contingency, for it is uncertain whether C will ever return; which
was granted by the whole court.
And so it was concluded by plaintif'f’s
counsel, that for all these causes judgment ought to be given for the

J

plaintiff.
Defendant’s Counsel conceived the remainder vested in Hugh presently
by the death of the devisor ; and by his death without issue, the land de
scended to Philip his brother, who leased to the defendant.
It was said
that although Hugh died before his full age, yet the interest and term
of the executors did not cease; and their reason was, because in wills the
intent of the devisor is to be considered, and when he deviseth his lands
to his executors till Hugh his son shall come to his full age, for pay
ments of his debts, and to perform his will, it is to be intended that he
hath computed that the proﬁts to be taken of his lands during the
minority of his son, would suﬂice to pay his debts and perform his will,
and that he did not intend it should determine by the death of his son ;
for then the means which he had prescribed to satisfy his debts and
perform his will would be defeated, and by consequence his debts would
remain unsatisﬁed and his will unperformed; and therefore this case of
a devise doth differ from a lease or a grant made in like manner.
For
the devisor is intended to be without counsel, and therefore the law will
be his counsel.
Although the devisor being hindered by sickness or want
of good advice, makes his will in a disordered manner, and in barbarous
and unﬁt words, the law in such case will reduce his words which want
order into good order, and sentence his unﬁt words to words sutficient
in law, according to his intent which appears by his own words, as
was adjudged in Wellock v. Hammond, [reported ante p.
, which
Coke here states at considerable length.]
Upon which it was concluded
by defendant’s counsel, that the executors had a good term for 12 years,
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which was not determined by the death of Hugh; which was granted by
the whole court.
And the general rule put by counsel of the other
side was well agreed, that the remainder ought to commence in pos
session when the particular estate ends, as well in wills as in grants;
but that doth not concern the case at bar; for here, in as much as the
term did not end by the death of Hugh, the remainder did begin in pos
session at the end of the term.
As to the uncertainty, it was said, that
the case at bar is no other in effect, but that a man devises his lands
to his executors for the payment of his debts, until his son shall or
should have come to his age of 21 years, the remainder to his son in
fee: for although these are adverbs of time, when, &c., and then, &c.,
yet they do not amount to make anything precede the settling of the
remainder. A man leases land for life or years, and -after the decease
of the lessee, or the term ended, the remainder to another, yet it shall
remain presently; for when these adverbs refer to a thing, which must
of necessity happen, there they make no contingency: and it is certain
that every man must die, and every term end.
So that these adverbs
then and when in our case, are demonstrations of the time when the re
mainder to Hugh‘ shall take effect, in possession, as in the said cases of a
lease for life and a lease for years, and not when the remainder shall
vest; which was granted by the whole court. And judgment was given
that the plaintiff should take nothing by his bill.

NAPPER

v.

SANDERS, in Common Bench, 7 Car. 1'.—-A. D. 1632.—I..Iutt0n
118, 5 Gray’s P. C. 48.—Abr1dged.

Ejectione ﬁrmae by Robert Napper against Henry Sanders, on a lease
ohn’s
by indenture of Francis Sanders, John N apper, and Elizabeth,
wife. Plea, not guilty. On special verdict the case was, that, one seised
in fee of the land in question, made feoffment of it to the use of herself
for life, then to the use of the feoffees for 80 years if Nicholas Sanders
and Elizabeth his wife should so long live, and if Elizabeth survive
Nicholas, then to her use for life, and after her death to the use of
Posthumous Sanders her son in tail, and for default of such issue to the
use of plaintiffs lessors in tail, remainder to the heirs of the feoffor.
The feoffor died, the feoffees entered, Elizabeth Sanders died (Nicholas
yet living), Posthumus died without issue, plaintiff’s lessors entered
and were possessed, and defendant entered as son and heir of the feotfor,
The sole ques
and ejected them and the plaintiff; whence this action.
tion was whether the remainders to Posthumus and plaintiff’s lessors
were vested or contingent.
It was resolved by all the COURT, that the remainders were not con
tingent in the estate for life which was to come to Elizabeth Sanders,
And it was agreed,
the wife of said Nicholas, but were vested presently.
that the estate for life, if she survive her husband was contingent; and
when that had happened, being by way of limitation of an use, it shall
Case
be interposed when the contingent happen; as in C’hu(llelgh’s

J
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[ante p. 202], a feoffment to the use of the feoffor, for life, and after
his death to his ﬁrst son which shall be afterwards born, for life, and
so to divers, and afterwards to the use of
. D. in tail, it is resolved that
all the uses limited to persons not in esse are contingent, but the uses to
persons in esse vest presently, and yet these contingent uses when they
happen vest by interposition, if the ﬁrst estate for life which ought to
support them be not disturbed. And in this case it was a good estate
for life to Margaret [the feoffor], and then gives the remain in the
feoffees for eighty years, if Nicholas and Elizabeth Sanders so long
should live, and if Elizabeth survive Nicholas, then to Elizabeth for her
life, and after her decease to Posthumus in tail, and after his decease
to the said three daughters in tail, so that there the estate for years de
termines upon the death of Elizabeth, and so also the estate for the
life of Elizabeth, which was contingent, determines by her death. [After
citing and admitting Lord Derby’s Case Litt. Rep. 370 ; B0rast0n’s Case,
ante p. 212, and others, and distinguishing Colthurst v. Bejushin, ante
And after argument at bar, this term (it
p. 183, the report proceeds]
being before that the Loan RronAansou was there, who was of the same
opinion) we all concurred, and judgment was entered for the plaintiff.

J

EDVVARDS

v.

Lev. 132,

1

HAMMOND, in Common Pleas, as Car. 2.—A. 1). 1683.-3
B. & P. N. R. 32411., 2 Danv. 16, pl. 12, 5 Gray P. 0. 52.

Ejectment, upon not guilty and special verdict, the case was; a copy
holder of lands, borough English, surrendered to the use of his eldest
son and his heirs, if he live to the age of 21 years, provided and upon
condition, that if he die before 21, that then it shall remain to the
The surrenderer died, the youngest son en
surrenderer and his heirs.
And the sole
tered, and the eldest son being 17 brought ejectment.
condition
son
be
the
eldest
the
devise
to
upon
was
whether
question
in fee
estate
that
the
be
if
condition
viz.,
or
the
subsequent,
precedent,
shall vest immediately upon the death of the father, to be divested if
For the defendant it was argued, that the con
he die before 21.
dition was precedent, ‘and that the estate should descend to the youngest
son in the mean time; and so the eldest son has no title now, being
no more than 17. On the'other side it was argued, and so agreed by the
COURT, that though by the ﬁrst words this may seem to be a condition
precedent, yet, taking all the words together, this was not'a condition
precedent, but a present devise to the eldest son, subject to and defeasible
by this condition subsequent, viz. his not attaining the age of 21; and
* * * Adjudged.
they resembled this to Spriuge v. Caesar, W. Jones 389.

\
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\Vithout Prior Particular Estate.
ASSABY

v.

LADY ANNE IVIANNERS, in

Exchequer
1565.—2 Dyer, 2341).

Chamber,

6

&

7

Eliz.-—

Before 27 H. 8, c. 10, one seized of land in fee, in consideration of
marriage to be had between his daughter and heir apparent with B,
the son and heir apparent of C, covenanted by indenture with C, that he
himself would have, hold, and retain, the land to himself and the proﬁts
of it during his life, and after his decease the said son and daughter
should have the land, to them and the heirs of their two bodies, and that
all persons then or afterwards seised of the land should stand and be
seised immediately after the marriage solemnized to the use of said A for
term of his life, and after his death to use of said son and daughter
in tail as above, and covenanted further to make an assurance accord
Then the marriage took effect; and after
ingly before a day named.
wards A bargained and sold the land for 200 marks, of which not a
penny is paid, to a stranger, who has notice of the ﬁrst covenants and
use, and enfeoffed divers persons to this last use, against whom a common
recovery was had to this last use; and also A levied a ﬁne to the re
coverers before any execution had; and notwithstanding all these things
A continued in possesion in taking the proﬁts during life, and afterwards
And afterwards the son and daughter entered and made feoﬁ
died.
ments to their use.
And all this was found by special verdict in assize in
8 H. 8.
And judgment was given upon great deliberation in the ex
chequer chamber, that the entry and feoffment were good, and the use
*
* *
changed by the ﬁrst indenture and agreement.
a

1\fUTTON’S

CASE, Hilary,

Eliz.—A. D. 1572.—-M001‘
pl. 106, Dyer 274.

14

96, 1 And.

C.

P.

42,

Jane Mutton brought a writ of entry against Anne Mutton, who
pleaded in bar that John Mutton, the father of the said Jane, was
seised of the lands in question, and 1 & 2 Phil. & Mary, levied a ﬁne of
them to the use of himself and the woman he should afterwards marry,
and after their death to the use of said Jane and the heirs of her body;
and that afterwards he took to wife said Anne, now tenant, and died;
that Jane by color of descent, without any right in possession, entered
on said Anne, who re-entered, for which re-entry Jane conceived this
The case was argued by eoffreys
action. Jane demurred to the plea.
for the plaintiff and Mead for the defendant; and the only question in
the case was whether by the limitation of the use to the woman he
should afterwards marry, Anne obtained a jointure with John, or was the
limitation of the use and estate on this void, for want of a woman in being
It was argued on both parts that such an
at the time of the limitation.
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estate limited in possession would be wholly void. But by the limitation
of the use in the present case, MANWOOD, MOUNSON, and HARPER,
in their arguments held clearly that the law is otherwise, and that the
DYER,
demandant was barred.
. contra.
And they all argued anno
17 Eliz. in the common bench openly.
With this agree the opinions of three justices in 6 Edw. 6, Brooke,
feoﬁments to uses 30; and 38 Hen. 8, Brooke Assurances; and the case
between N ewes and Lark in Plowden’s Com. [ante p. 146] and the case
of petition by Basset v. the Queen, 4 Mary, Dyer; and 15 Eliz, in ejec
tione ﬁrmce by Huddy v. Gilbert.

JJ.

J

A feoffrnent
Before this time it had been held otherwise in several cases.
was made to the use of a man and woman and the heirs of their two bodies,
then the statute of uses was passed, vesting
afterwards they inter-married,
the estate in them as they had the use; and held that they were not joint
tenants, and the wife surviving was entitled to a moiety only; though the
statute vested the possession in them at the same time, when they were hus
band and wife. Bedyll v. Holstoke (T. 3 & 4 Ph. & Mary, A. D. 1556); Ful
jambe v. Lyndacre (4 & 5 Ph. & Mary); and Morgan V. Wharton (E. 8 Eliz.,
A. D. 1566, in Com. Bench); all reported in 2 Dyer 149b, and one in 1 And.
303.

ANONYMOUS, in

‘C.

B., Mich. 24 Eliz.-—A.

D. 1582.—Moor

17 7.

JJ

MEAD and PERRIAM,
., aﬁirmed that it was adjudged in the time
of Lord Dyer, that if lands are devised to two men and to the child
with which the wife of the devisor is enseint that this devise is good;
and the child shall take by the devise ; but if he should take in common
or in jointure the Loan DYER doubted.
TVOODLIFF

v.

DRURY, in B. R.,

87

&

38

Eliz.—A. D. 1597.-Cro. Eliz.

439.

After verdict, Coke, Att. Gen., moved in arrest of judg
Trespass.
ment, the case on the pleadings was, that one made a feoffment, and it
was declared in the indenture that it was to the use of himself and
A, his feme that should be, after their marriage, and to the heirs of
\/Vhether she should take by the
their bodies; and he took A to feme.
And he moved that she
limitation of this use was the question.
should not: for presently by this feoﬁment the fee is in the baron by
the possession, executed to the use which he had before the marriage;
which cannot after the marriage be divided and 'inade an estate tail in
him; for he had the fee in him until the marriage; for it might have
been that the marriage had never taken eﬁect, and that would have con
founded the other use; and uses in futuro shall not rise on such
future acts; for then an use should rise out of an use. [Tyrrel’s Case]
Dyer 155.

But All the Justices held, that although he be seised in fee in the
meantime, as in truth he is; yet by the marriage the new use shall
arise and vest, if there be no act in the meantime to destroy that future

0
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use (as it was in Chudley’s Case,) according to the limitation
use.
And judgment was given accordingly for the plaintiff.

PAY’S CASE, in B. R.

Easter, 44 El1z.—A.

of the

D. 1602.—Cro. Eliz. 878.

J

.
Upon a special verdict the case was, that one devised his land to
Michaelmas following for ﬁve years, remainder after to the
The
plaintiff and his heirs. He [testator] died before Michaelmas:
question was whether this were a good remainder, because it could not
enure instantly upon his death?
For it may not begin until the par
ticular estate, which is not to begin till after Michaelmas, and a free
But ALL THE CoURT held, that it very
hold cannot be in expectancy.
well might expect; for in case of a devise, the freehold in the mean
time shall descend to the heir, and vest in him. Wherefore, without
argument, it was adjudged accordingly, and that the remainder was

S. from

good.

HOPKIN

S v.

HOPKINS, in
5 Gray’s

Court of Chancery, 1734.—Cas. Tem. Talb.
168, Gate’s Cas. R. P. 221.

P. C.

44,

The testator, Mr. Hopkins, by his will, devises his real estate to trus
tees and their heirs, to the use of them and their heirs, in trust for
Samuel Hopkins (the plaintiff’s only son, which plaintiff is heir at law
to the testator) for life ; and from and after his decease, in trust for the
ﬁrst and every other son of the body of the said Samuel, lawfully to be
begotten, and the heirs male of the body of every such son; and for want
of such issue, in case the said John Hopkins, the plaintiff, should have
any other son or sons of his body lawfully begotten, then in trust for
all and every such son and sons respectively and successively, for their
respective lives, with remainders over, then in trust for the ﬁrst and every
other son of his cousin Anne Dare (wife of Francis Dare) lawfully to
be begotten, with like remainders to the heirs male of the body of
every such son of the said Anne Dare; and for default of such issue,
then in trust for his own right heirs forever.
Samuel Hopkins died in the testator’s lifetime, without issue; and
some time after, the testator died without any alteration made of his
will; nor had John Hopkins any other son; nor were any of the other
remaindermen in essg at the testator’s death, except Dare, son of
Anne Dare.
The cause was ﬁrst heard

executory

at the rolls, and

there

decreed

to be an

devise.

by

it,

TALBOT, Lord Ch. Two questions have been made upon this will:
The ﬁrst is, whether this limitation to the ﬁrst and every other son of
John Hopkins can now take effect as an executory devise? or whether it
shall be taken as a contingent remainder, and consequently void for
reason of Samuel’s death in
want of a particular estate to support
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the testator’s lifetime, and that John Hopkins had no son in esse at
the testator’s death, in whom the remainder might vest?
The next
question is, in case the limitation be taken as an executory devise, what
is to become of the rents and proﬁts of this estate until -John Hopkins
has a son? As to the ﬁrst,
think it impossible to cite any authorities
in point. None have been cited. It seems to be allowed, that if things
had stood at the testator’s death as they did at the time of the making
of the will, the limitation in question would have been a remainder,
So is
by reason of Samuel’s_ estate, which would have supported it.
the case of Purefoy v. Rogers, 2 Saund. 380, 388, and limitations of this
kind are never construed to be executory devises but where they cannot
take eﬁect as remainders.
So on the other hand, it is likewise clear, that
had there been no such limitation to Samuel and_his sons, the limitation
must have been a good executory devise, there being no antecedent estate
to support it; and consequently not able to inure as a remainder; so
that it must be the intervening accident of Samuel’s death in the testa
tor’s lifetime, upon which this point must depend.
And as to that,
am of opinion that the time of making the will is principally to be re
an infant or feme covert make
garded in respect to the testator’s intent.
a will, and do not act either at full age or after the covert'ure determined,
to revoke this will, yet the will is void, because the time of making is
principally to be.considered; and the law judges them incapable of dispos
ing by will at those times. The same reason holds in the case of a devise
of all the lands which a man has or shall have at the time of his death, no
after-purchased lands shall pass without a republication, which was the
case of Bunter v. C0070, 1 Salk. 237, because the time of the will made
is chieﬂy to be regarded.
Indeed
possible that subsequent things
may happen to alter the testator’s intent; but unless that alteration be
declared, no court can take notice of his private intent, not manifested
by any revocation of the former; though these subsequent accidents may
and must, in many cases, have an operation upon the will as in the case
of Fuller v. Fuller, Cro. Eliz. 422, [ante p. 181], and Hutton v. Simp
son,
Vern. 722. And in the Lord Landsd0wn’s Case, 10 Mod. 96, the
ﬁrst limitation did not expire by efﬁuxion of time, but by the inter
vening alteration of things between the time of the will made and the
such issue, were not
testator’s death; and the words there, for want
construed to create another estate tail to postpone the limitation, but
So we
only to convert the second estate to the precendent limitation.
in
method
of
the
courts
not
to
set
aside
the
that
cases
the
see,
these
intent because
cannot take effect so fully as the testator desired; but
in this case, we consider
as an
can.
And
work as far as
to let
executory devise, the intent will be served in case John Hopkins has
taken as
remainder, the intent plainly ap
second son; but
second son of John Hopkins should take,
quite de
pearing that
as
remainder.
stroyed; there being no precedent estate to support
The very being of executory devises shows
strong inclination, both in
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of law and equity, to support the testator’s intent (Doe v.
Fonnereau, 2 Doug. 487), as far as possible; and though they do not
of ancient date, yet they are of the same nature with springing uses,
which are as old as uses themselves.
can see no difference between
this case and the others of like nature, that have been adjudged. And
if such a construction may be made consistently with the rules of law,
and agreeable to the testator’s intent, it would be very hard not to suﬁer
it to prevail. In Pay’s Case, Cro. Eliz. 878 [ante p.], had the testator
lived to Michaelmas, the limitation had been a remainder; and if a re
mainder in its ﬁrst creation does, by any subsequent accident, become
an executory devise, why should it not be good here, upon the authority
of that case, where by the testator’s death before Michaelmas, what
would otherwise have been a remainder, was held to be good by way of
think, that in this case the limitation would
executory devise?
operate as an executory devise, if it was of a legal estate; and therefore
shall do so as a trust, the rules being the same.
The next question
what
to become of the rents and proﬁts, in
son
case this be taken to be an executory devise, until the birth of
Until somebody
in esse to take under this
to John Hopkins?
residue
executory devise, the rents and proﬁts must be looked upon as
must descend upon the heir-at-law;
of, and consequently
undisposed
the case being the same where the whole legal estate
given to the
trustees, and but part of the trust disposed of, as in this case; and where
but part of the legal estate
given away, and so the residue undisposed
So
was held by
of, the legal estate descends upon the heir-at-law.
the Lord King in the case of Lord and Lady H ertford v. Lord Weymouth
—which shows that equity follows the law.
One objection indeed has been made, which is, that the testator hav
ing in this case devised another estate to John Hopkins, his heir-at-law,
And to war
can never be supposed to have intended him this surplus.
rant that objection, the case of North v. Oromptonfl Ch. Cas. 196,
has been cited.
answ_er, that in these cases the heir does not take
intent being one way or the other; but the
of
the
testator’s
reason
by
law throws
upon him: and wherever the testator has not disposed
(be his intent that the heir should take or not take), yet still he shall
take, for somebody must take and none being appointed by the testator,
Decree aﬂirmed.
the law, throws
upon the heir.
the courts

I

GORHAM

v.

DANIELS, in Vermont

*

*

it

*

;

it

I

it

is

is

a

is

*

*

*

a

is

is,

I

Sup. Ct. June, 1851.—23 Vt. 600.

Trespass quare clausum fregit. Amaziah Richmond, being well seised
deed “meaning to convey one half
fee of the land in dispute, made
and the other half not to come
of the above described land,
not till after my decease, Amaziah Richmond’s and
into possession of
meant to convey the whole of the above
Sarah Richmond’s decease;
land after the decease of Amaziah Richmond and Sarah Riclnnond.”
The grantee was the son of
The consideration expressed was $750.
is

it

it

*

*

*

a

in

EXECUTORY

DEVISES AND SPRINGING

AND SHIFTING USES.

221

Amaziah and Sarah, went into possession on execution of the deed, and
later borrowedmoney and gave a mortgage on the land, which was fore
closed on default, and plaintiff claims under the foreclosure decree.
Plaintiff being in possession, defendants entered, claiming under Sarah,
widow of the grantor. It was agreed that if Sarah then had title or
right of entry, defendant should recover costs; otherwise judgment
should be for plaintiff for $8.00 damages and costs. The county court
gave judgment for plaintiff and defendant excepts.

J

.
This case has been twice argued, and mainly upon
REDFIELD,
the question how far_ the statute of Henry 8 of England, called the
Statute of Uses, is to be considered in force in this state.
seems to
me very much to be regretted, that so important a question should have
come to a ﬁnal determination in a case so utterly insigniﬁcient in
But
have given my best attention to the
pecuniary consequence.
subject, during the two arguments, and notwithstanding, it seems to be
conceded, that the Statute of Uses is considered in force in most of
the other American states, and would answer a good purpose, in many
cases, in effecting, at law, the real intention of the parties, without the
necessity of a resort to a court of equity, and the farther consideration,
that it is known, that the late Mr. Justice Thompson of the United
States supreme court, while presiding in the circuit court, in this state,
upon argument, and after a deliberate consideration, in a written opinion
of considerable labor, decided that it was in force here, still
cannot
bring my mind to that conclusion. See 1 Green1ief’s Cruise, 349, and
the learned editor’s elaborate note upon the subject, where the matter
is fully discussed.
But so far as the conveyance of lands, in this state, is concerned, it
seems to me, that our statutes are fully adequate to all the ordinary in
cidents of the subject, and that in those extraordinary cases, where the
statute of uses might answer a good end, it will be safer and better
every way, to have resort to a court of equity, than to introduce a portion
of the ancient common law system of conveying real estate, most of the
incidents of which have been materially modiﬁed, even in England,
since the seperation of this country from that, it would become necessary
immediately to resort to very extensive legislation, in order to render
this addition to our present laws even tolerable. (*610)
This view is certainly conﬁrmed by the history of our jurisprudence
on this subject.
Nothing ever existed in the history of this state, calling,
in the slighest degree, for the use of such a statute, except in those cases,
where, by some mistake, the parties have failed fully to effect their inten
tion in the prescribed mode. The Statute of Uses would no doubt aid
somewhat this class of cases.
But its original purpose and design had not
the remotest bearing, or purpose in that direction even. And to adopt a
portion of a system of laws, which will in its train, very likely, draw in the
whole, for the mere purpose of effecting some collateral purpose in a par
ticular cause, seems almost absurd.

It
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We entertain no doubt, that our system of conveyancing, so different
from the English, so simple and intelligable to all, and so intended to be,
by means of a thorough system of registry, from the very ﬁrst, was
And although most of its terms, and
designed to be entire in itself.
many of its forms of deeds even, like that of bargain and sale, derived
their meaning and operation to some extent, from the common law and
the English statutes, and that of uses among others, yet it was no doubt
the purpose of the framers of our laws upon conveyancing to havethem
“understanded” of the people, without the necessity of resorting to the
Such has been the practical con
study of the subject in other quarters.
struction of the subject by all, professional or unprofessional, ever since.
With rare exceptions the profession in this state have never supposed
any of the common law modes of conveyancing to be regarded as in
force here.
The attempt to bar an entail in this state by a common
recovery or the rights of a married woman by a ﬁne would, I think, strike
*
*
*
*
*
the profession with some surprise.
*.
[*611]
The granting of an estate in fee, to take effect after a particular
estate reserved, as an estate for life, or lives, is not inconsistent with
the law of England.
And if it were, it could have no application here;
for under our statute of conveyancing, there being no livery of seisin
in fact necessary to invest the grantee with the title, but only the seisin
resulting from the due execution and recording of the deed, there is no
objection whatever to the creating of a freehold estate, in terms, to take
effect in future. This has been expressly decided in some of the American
states and we see no valid objection to holding the same under our statute.

WARDWELL

v.

BASSETT, m Rhode Island Supreme cs, March, 1866.-is
R. I. 302.

Trespass and ejectment for possession of land and buildings in Provi
dence.
Defendants claim under the deed of Chloe Bassett, habendum
to Amey Bassett and her heirs to her and their sole use and beneﬁt
“from and after the day of my decease.”
Plaintiff claims under the

grantor’s will.

_

J
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is,

BRADLEY, C.
.
The question in this case arises upon the con
struction of a quitclaim deed made in the common form under our
practice, with the habendum providing that it shall not take effect till
after the decease of the grantor. This is not an unusual mode of con
upon the face of
veyance in this and other New England states, and
create
an
to
of
to
estate
in fee in futuro.
the
attempting
objection
open
It
duty of the court, of course, to sustain the intention of the parties
can be sustained.
upon any legal grounds
[*305]
The language of the instrument may be construed as
covenant to
clear, and as, upon inquiry, we ﬁnd
stand seised, as the intention
that the relations of the parties to this deed are such as to furnish
admitted in the case, though not upon
suﬂicient consideration; for
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the face of the deed, that the grantor was the mother of the husband of
the grantee, by whom he had children. The case of Wallis v. Wallis,
4 Mass. 135; Gale v. Coburn, 18 Pick. 397; Bell v. Scammon, 15 N. H.
381, 41 Am. Dec. 706, are strictly analogous to this case, upon the
See also Byron v. Bradley, 16 Conn. 473.
It is
point here decided.
unnecessary to consider whether the deed could be sustained upon other
grounds.
Judgment for the defendant.

FERGUSON

v. MASON’,

in Wisconsin
19

Sup. Ct., April 15, 1884,—60 Wis. 377,
_

N. W.

420.

Ejectment to recover undivided third interest in land. John Fer
guson, Sr., conveyed the land to defendant by deed “in consideration
of one dollar and love and affection.” The deed contains the clause:
“The party of the ﬁrst part reserves the sole, free, and absolute use and
control of all the above described lands so long as he and his wife, or
either of them, may live.” The grantor and his wife are dead, and the
On the death of her
parties and one Margaret are the only heirs.
father, defendant went into possession and entirely excluded the plaintiff.

From judgment for defendant plaintiff

appeals.

J

LYoN, . Laying aside the question of homestead for the present,
it is necessary ﬁrst to determine whether a conveyance of land by the
owner thereof in fee is valid in which it is stipulated that the grantor

shall have the possession and absolute use and control of the land during
his life.
In very many of the older cases the courts, out of tender regard to the
subtle and technical distinctions and niceties of the common law rules
respecting the tenure and alienation of real estate, seem to have held
that if such a conveyance be regarded as a feoffment, or bargain and
The reason given was that the effect of the
sale, it could not be upheld.
or reservation therein contained was to retain the whole
exception
estate in the grantor during his life, and to uphold the conveyance
would be to violate the rule that a freehold cannot thus be created
So those sourts upheld such conveyances on
to commence in futuro.
the ground that a covenant might be implied from their terms, on the
part of each grantor, to stand seised‘ of the lands to his own use during
his life, and, after his decease, to the use of the grantee and his heirs.
Hence upon the execution of the deed, the grantor was tenant for life,
and a remainder in fee was vested in the grantee.
Thus, those courts
were strictly loyal to the common law rules which grew out of tenures
that never obtained in this country to any great extent, and at the same
time gave judgments which are clearly reasonable and just. Many of
the cases above referred to are cited in the briefs of the respective Coi]l1s8l.
Such conveyances cannot, however, be upheld in this state on any implied
convenant,O or on the doctrine that the grantor stands seised to the use
of the grantee, for our statutes long since abolished both implied
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covenants and such uses. Rev. St. 1858, c. 84, § 1; Id. c. 86, § 5; Rev.
St. §§ 2071, 2204. But we think they may be upheld on other grounds.
The statutes recognize and deﬁne future estates in expectancy as fol
lows: “A future estate is an estate limited to commence in possession
at a future day, either without the intervention of a precedent estate,
or on the determination, by lapse of time or otherwise of a precedent es
tate created at the same time.” Rev. St. 1858, c. 83, § 10 ; Rev. St. 1878,
At common law the intervention of a precedent estate,
p. 614, § 2034.
created at the same time, was essential to the validity of a conveyance
of an estate of freehold, to commence at a future time, which is an
estate in remainder. It was said that without such precedent estate there
could be no valid remainder. The reason was (and it was conclusive to
the minds of our English ancestors) that unless a precedent estate was
created there could be no livery of seisin to support the remainder; and
without livery of seisin, no estate of freehold could be created. After lay
ing down the rule and giving the reasons therefore above suggested,
Blackstone informs us how the future expectant estate, that
the
intended to grant
remainder, may be created. He says: “So, when
an estate of freehold, whereof the enjoyment shall be deferred till a
future time,
necessary to create
previous particular estate, which
completed; and for the grantor
may subsist till that period of time
to deliver immediate possession of the land to the tenant of the particular
construed to be giving possession to him in remainder,
estate, which
since his estate and that of the particular tenant are one and the same
The whole estate passes at once from the grantor
estate in law.
to the grantees, and the remainder man
seised of his remainder at the
same time that the termor
The enjoyment of
possessed of his term.
must, indeed, be deferred till hereafter; but
is, to all intents and
purposes, an estate commencing -in presenti, though to be occupied and
Bl. Com. 165. But this reﬁned doctrine of the
enjoyed in futuro.”
freehold estate to
necessity to create
particular estate to support
commence at
future time, has been overturned by the statute above
Similar statutes prevail in
large number of the states of
quoted.
These are referred to in
Washb. Real Prop. 265 (4th ed.
the Union.

592).

is

1,
§

1

is

of land containing exceptions or reservations, similar
Conveyances
to that in the conveyance under consideration in the present case, are
very common, and always have been in general use in this country, as
Because of this fact,
reports of judicial decisions abundantly show.
some courts, in the absence of statutory provisions on the subject, have
held such conveyances valid, without much regard to any other ground
This
notably
upon which their judgments might have been placed.
Conn.
true of the supreme court of Connecticut. Barrett v. French,
362; Fish v. Sawyer, 11 Conn. 545; Bissell v. Grant, 35 Conn. 288.
“All lands within this state are de
Our constitution thus ordains:
Art.
14.
clared to be allodial, and feudal tenures are prohibited.”
That
to say, the owner of land in this state holds the same of no
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superior. He has absolute dominion over
owing no rent, service. or
His obligation of fealty to the govern
fealty to any, on account thereof.
ment
an obligation arising out of his citizenship, and
no greater or
different because he
proprietor also. Even the government may not
condemn his land to the public use without paying him
just com
tenure
pensation therefor. Why has not the owner of land, held by
so absolute, the right to convey
on such terms and under such re
strictions as he chooses to impose, so long as he contravenes no public
con
policy or positive rule of law? And what policy or rule of law
instead of making his conveyance take effect immediately,
travened,
he stipulates that
shall take effect at the end of
month, or
year,
or on the happening of some future event?
We should be strongly in
clined to uphold that right as
necessary incident to allodial tenure,
were there no statute expressly conferring it.
The conclusion
in
otherwise suﬂicient,
evitably, that,
conveyance of land in fee, to
future time,
take effect at
valid, and will vest the fee in the grantee
'
according to the terms of the conveyance.
but just to say that the case was argued by learned
In conclusion
counsel for both parties with great ability, and their learning and re
search have been of much value to us in determining it. The judgment
of the circuit court must be affirmed.

A

Fee After

ANON., in Common Bench, Easter,

A

Fee.

28 and 29 Hen. 8.—-A. D. 1538.—1
33a.

Dyer

a
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that
man may devise his purchased lands
The custom of London
And
purchaser devised by his will, that the prior and
convent of St. Bartholomew in West Smithﬁeld and their successors
should have the lands, so as they paid annually to the dean and chapter
of St. Paul sixteen marks; and
they should fail of payment, that
their estate should cease, and that the said dean and chapter and their
And for
breach of the condition, they of
successors should have it.
FITzHERBERT
And
to
and BALDWIN [C. J.]
St. Paul entered.
cannot continue after
void; for
seemed clear, that the condition
the fee-simple given, for the feoffor has determined his right and in
terest, and then the stranger cannot enter for the condition broken, but
the heir may.

in mortmain.

3

2

8,

In speaking of this case in Gardner v. Sheldon, Vaughn 271, Judge
Vaughn said Baldwin and Fitzherbert were the greatest lawyers of their
age.
Fitzherhert was the author of the Abridgment.
“If a man devise
A. D. 1529, Fitzherbert, J. said:
In Trinity, 19 Hen.
land to H in fee, and if he die Without heir that M shall have the land, this
devise is void as to M; for a fee-simple cannot depend upon another fee
simple by the law.”
Ph. & Mary, A. D. 1553, on a de
&
This point was made a question in
vise in fee by a debtor to his sons on condition to pay his debts, devise over
to an uncle on like condition; and the ﬁrst devisees failed to pay, and the
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second died without payment, and whether his heir could enter for the con
dition broken and make payment?
But no decision reported. Wilford v.
Wilford, Dyer 128a.

HARWELL

v.

LUCAS, Hilary,

14

Eliz.—A. D. 1572.—l\I0or

99.

Thomas
Replevin by Thomas Harwell against William Lucas.
Bracebridge, seised of the manor of K in Warwick county, made a lease
for 21 years of six acres of the manor to Thos. Moore without rent, and
afterwards he made a lease of the said six acres to John Curtes for 26
years to commence after the ﬁrst lease expired, rendering certain rent;
and afterwards he made a feoffment of the manor and all other his lands,
to the use of the feoffees and their heirs, on condition that if they do not
pay 10,000£. within ﬁfteen days to Thomas Bracebridge or his assigns,
then they shall be seised to the use of said Thomas and Joyce his wife,
remainder to Thomas their second son in tail, with divers remainders
Livery
over, remainder to the right heirs of said Thomas the father.
was made of the land in possession only, and nothing in the six acres;
the money was not paid; and afterwards the ﬁrst lessee for years at
torned, Thomas Sr. and wife died, the ﬁrst lease expired, the second
lessee died, his wife being executor married Lucas, and Harwell the
plaintiff distrained the cattle of Lucas for rent arrear, as bailiff of
Thomas Bracebridge the son. The case was argued at bar and bench,
and at last adjudged for the defendant.
For although they held that the reversion of the six acres did not
pass by the livery of the manor without attornment, yet they held that
the attornment of the ﬁrst lessee was sufficient; and also that although
the use limited to the feoffees and their heirs was determined before the
attornment, yet the attornment was good so as to pass the reversion
to the subsequent contingent use; and so the title of Thomas Brace
bridge the son to the rent was good, and the conusance of the defendant
his bailiﬁ was sufficient.
This is given by Cruise as the second case of a shifting use decided after
the passage of the Statute of Uses, the ﬁrst being reported in Brooke Abr.
“It is observable that these cases were
feoff. ai Use pi. 30, and he adds:
prior to that of Chudieigh [ante p. 202] so that the doctrine of a possi
bility of entry or scintilla juris was not then established.
But since
Chudleigh’s Case it is settled that all contingent uses must arise out of
the seisin of the covenantors, feoffees, or releasees to ‘uses, and not out
of the seisin of any prior cestui que use.” 2 Cruise’s Digest *356.

SOULLE

v.

GERRARD, in
525.

C. B.,

Mich.

Abridged

38 & 39 Eliz.-—A. D.
from Crokc.

1597, Cro.

Eliz.

Upon not guilty pleaded, a special verdict found,
Ejectione ﬁrmae.
that Richard Baker seised in fee of land held in socage, devised it to his
son Richard and his heirs for ever, and if he died within age of 21 or
without issue, then the land should be divided equally amongst his three
other sons. The devisor died; Richard the son had issue Mary, and died
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age; the other sons entered, and let it to the plaintiff; and the
defendant, by Mary’s command, ousted him.' Glanville, for the plaintiff,
argued that or cannot be taken for and; and that while a remainder
limited after a fee is held void at common law, as in 19 Hen. 8, pl. 8, and
29 Hen. 8, 1 Dyer 33, [ante p. 225.] it might well be under the statute
of wills 32 Hen. 8. _c. 1; for the statute gives liberty to every owner to
dispose of his land by devise at his will and pleasure; and as a re
mainder may be limited to depend on a fee by act of parliament, so it
And this is the opinion of
may by will, which is to be so construed.
M0nson in [Newis v. Lark & Hunt 2] Plowden 413 [ante p. 146].

within

J

ANDERSON, [C.
.] The words of the act of parliament, that “he may
at
his
will
and
dispose
pleasure,” are not to be construed so largely as has
been said; but he may dispose at his will and pleasure, so as it be accord
* * *
conceive
ing to the rules of law, otherwise it is a vain will.
that this part of the limitation, “If he die within age,” is utterly void;
for a remainder cannot depend upon a fee; and then it is all one as if
the limitation had been single, “if he die without issue,” so Richard
had an estate tail, which descended to his daughter, and so the de
fendant’s entry was lawful. WAL1»1sLEY, BEAUMOND, and OWEN,
and
was adjudged for the defendant.
agreed with ANDERsoN, [C.
(1591),

J

,

.A fee on a fee by devise was held valid in Wellock v. Hammond
Cro. Eliz. 204, ante,
under conditions.

J

.],

[J

it

.],

I

HOLMIES, in King’s Bench,
28,

to Levin.

Sid. 47,

Keb. 29, 119,

13 Car. 2,—-A. D. 1661.—1 Lev. 11,
Gray P. C. 50. Given according
5

v.

L. Raym.

1

2,

1
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In ejectment, not guilty was pleaded and special verdict found, on
which the case was,
man seised in fee devised the land to his eldest
he dies without issue living at the time of
son Thomas for life, and
his death, to Leonard, another son, and his heirs; but
Thomas had
issue living at his death, that then the fee should remain to the right heirs
of Thomas forever.
Thomas enters after the devisor’s death, and suffers
common recovery, under which the defendant claims, and dies without
issue.
Two questions were made;
by the will Thomas had only
life estate, with
contingent remainder to Leonard, or whether the
fee was vested in Thomas, with an executory devise to Leonard;
the common recovery has barred
be an executory devise to Leonard,
was argued, that Thomas had the fee, for though
it. For the plaintiff
only an estate for life be devised to him, yet by descent the whole fee
was in him, which merged his estate for life, and this
executed in him;
and then the estate to Leonard cannot be any other than an executory
devise; for when the whole fee
given or vested in one person, with
of
fee
to
another
upon
contingency, this cannot be
limitation
remainder, for one fee cannot remain (*12) upon another, but of ne
But when part of an
cessity must take effect as an executory devise.
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estate is disposed of, as for life or in tail, and the residue given to an
other on a contingency, as to the right heirs of
. S. who is in life, or
to such a person as shall be living in the house at such a time, this is
a contingent remainder.
But here the whole estate is in Thomas, either
by the devise or by descent, and then the devise to Leonard must of
necessity be an executory devise, which being to happen within the com
pass of a life, has been allowed, as in Pell and B1'0wu’s Case, 2 Cro.
[post p. 242]. And as to the second question they also relied on Pell and
Brown/s Case, where it was adjudged that a recovery shall not bar in
such a case.
But on the other side it was argued, and so resolved by the

J

a

a

;

1

it

it,

WHQLE Couar in Michaelmas term, 13 Car. 2, that Thomas took
but an estate for life by the will, and the remainder to his heirs not
executed; and though he bethe heir, to whom the reversion descends,
that shall not drown the estate for life contrary to the express devise
and intent of the will, but shall leave an opening, as they termed
for
the interposing of the remainders when they happen to interpose between
the estate for life and the fee; and they compared
to Archer’s Case,
Coke [ante p. 55]
where though Robert the devisee for life was heir,
yet the remainder to his next heir male was contingent, and so not an
estate for life merged by the descent of the reversion.
And so the
estate of Thomas here being only for life, by this devise the remainder
to Leonard was
contingent remainder, and barred by the recovery.
And then the second point will not come in question, whether an ex
common recovery.
But on the ﬁrst
ecutory devise shall be barred by
point, they all gave judgment for the defendant.

SMITH

v.

BRISSON, in N. Car. Sup. ca, Feb., 1ss4.-90 N. Car.

284.

Both parties claim under
deed containing these words:
have for my
the natural love and affection
son, Rowland Mercer, and the further sum of one dollar to him in hand
has given, granted,
paid, the receipt of which
hereby acknowledged,
bargained, sold, and conveyed, and do hereby give, bargain, sell and con
the said
vey, to the said Roland Mercer and the heirs of his body, and
Roland Mercer should have no heirs, the said land shall go to the heirs
of my son James A. Mercer,_ all that tract of land,” &c.
AsHE,
.
Both parties to this action claim title to the land de
scribed in the complaint under the deed executed
Roland Mercer, Sr.,
to Roland Mercer,
r., onthe 30th day of August, 1859. The plaintiffs
contend that the deed conveyed an absolute estate in fee simple in the
land to Rowland Mercer, r., and by his will the fee simple title to the
The defendants, on the other
same was devised to the feme plaintiff.
determinable fee to Rowland
hand, insist that the deed conveyed only
his death without children, and vested
Mercer, r., which terminated
an absolute fee simple, by the limitation in said deed, in the children
of James A. Mercer.
At common law fee simple could not be limited after
fee simple.
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There was no way known to that law by which a vested fee simple
could be put an end to and another estate put in its place; and the reason
because no freehold could pass without livery of seisin, which must
But after the Statute of Uses, 27
operate immediately or not at all.
Hen.
when the possession of the legal estate was transferred to the
use, vesting the legal estate in the cestui que use in the same quality,
manner, form, and condition that he held the use, and the courts of
law assumed jurisdiction of uses,
was held that an estate created by
deed operating under the statute might be made to commencein futur0,
without any immediate transmutation of possession; as by bargain and
sale, or
covenant to stand seised to uses. Cessante ratione cessat et lens.
And consequently
was held that, by such conveyances, inheritances
might be made to shift from one to another upon
supervening contin
gency which to avoid perpetuities, was required to be such as must hap
life or lives in being, and the period of gestation and twenty
pen within
one years thereafter.
Thence arose the doctrine of springing and shifting uses, or condi
tional limitations.
It was under this doctrine of shifting use
that
has been (*289) held since very early after the Statute of Uses,
that fee simple may be limited after fee simple, either by deed or will;
conditional limitation;
an executory
by deed,
by will,
devise.
“And in both these cases
fee may be limited after
fee.”
Bl. Com. 334.
The Statute of Uses
in force in this state. Code
1330.
And
the deed, under which both parties to the action claim title to the
land in controversy, has its operation under the statute, and as the con
sideration mentioned in
both pecuniary and natural aﬁection,
covenant to stand seised,
bargain and sale or as
may operate either as
as to both parties, for they are all the blood relations of the grantor.
Our conclusion
that the limitation over to the children of James
A. Mercer was good, and that there was error in the court below in not
Re
rendering judgment in their behalf upon the case agreed. *
versed.

ALLEN

v.

FOGLER, in

S. Car.

Ct. Of App.,

Dec. 1852.—6 Rich. Law 54.

I

I

I

I,

a

a

J

Trespass to try title, by W. H. Allen and others, claiming as the
. Folgar, claiming under
heirs of Josiah Gillett Allen, against John
deed made by Harriet Allen, who has died without issue.
All parties
claim through
deed in these words: “Know all men by these presents,
that,
Elijah Gillett, of state and district aforesaid, do, for the love
and affection
bear towards Harriet Allen and Joseph Gillett Allen,
give and bequesth to Harriet Allen, and to the heirs of her body, and
desire whatever
in case of her death before she has an heir,
may
and
of
Josiah
be
the
to
Gillett Allen, and
right
her, may
property
give
_
in case of his death before he has an heir,” &c.
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*
*
* That the limitation over would be
O’NEALL,
.
good by
way of executory devise, I do not entertain a doubt; for it would be
within a life or lives in being and twenty-one years after. But the
misfortune to the plaintiffs is that the question arises under a deed,
and not under a will.
It is a case of remainder. Mr. Fearne, in his
book on Remainders. c. 6 § 8, p. 371, says, “A fee at common law cannot
be mounted on a fee; as if lands are limited to one and his heirs, and if he
dies without heirs, then to another, this last is void.”
In this case the
ﬁrst estate is a fee conditional at common law,‘ and upon that is
mounted a fee eventually to Elijah Gillett Allen and his heirs.
The
latter is void under the rule cited from Mr. Fearne. The motion to re
verse the decision

PALELER

v.

All

below is dismissed.

COOK, in Ill. Sup.

Ct..,

St.

1896, 159
165.

Rep.

concurred.

Ill.

300, 42

N. E.

79b, 50

Am.

_

Bill for dower and partition by the surviving husband of Emily Cook.
Her title was by the following deed: “The grantor, Thomas Stewart,
of, [&c.], for and in consideration of one dollar in hand paid, doth
hereby grant, bargain, sell, convey, and warrant to Mary A. Stewart
and Emily C. Stewart, of Macoupin county, the following real estate
And I, Thomas Stewart, as for myself, retain pos
[describing it].
session and reserve the use, proﬁts, and full control, during my life;
and further, in case either of the grantees dies without a heir, her in
to the survivor.

Dated this 10th day of March, 1883.
The trial court held the fee vested in the grantees,
and decreed dower and partition.
Mary, the other grantee, appeals,
and contents that the grantees took simply a life estate, with a con
tingent remainder to the survivor in fee.
terest to revert

Thomas Stewart.”

PHILLIPS,

J

*

*

*

By the thirteenth section of chapter 30 of the
Statutes it is provided: “Every estate in lands which shall be
granted, conveyed, or devised although other words heretofore necessary
to transfer an estate of inheritance be not added, shall be deemed a
fee simple estate of inheritance, if a less estate be not limited by ex
press words, or do not appear to have been granted, conveyed, or de
vised by construction or operation of law.” By §9 of the same chapter
the words “convey and warrant” to the grantee are declared to be a
conveyance in fee
simple to the grantee, and his heirs and assigns,
with certain covenants, &c.
This deed is clearly within the letter and spirit of §9, and, by
the two sections above named, a fee simple estate was vested in the
It is an established principle of construction of contingent
grantees.
that an estate cannot, by deed, be limited to another
remainders,
after a fee already granted.
The term “re1nainder” necessarily implies
what is left, and, if the entire estate is granted, there can be no re
Revised

1

.

Because the Statute De Donis was not in force in South Carolina.
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mainder. This deed affected an absolute fee simple conveyance by the
ﬁrst clause of the deed and vested the estate. By the last clause an
attempt is made to mount a fee upon a fee, which can only be done
by executory devise; Smith v. Kirnbell, 153 Ill. 368, 38 N. E. 1029;
Fowler V. Black, 136 Ill. 363, 26 N. E. 596; Griswold, V. Hicks, 132
Ill. 494, 24 N. E. 63, 22 Am. St. Rep. 549. * * * Under these prin
ciples this deed reserved to the grantor a life estate, and vested the fee
in the grantees; and the clause, “and further, in case either of the
grantees dies without a heir, her interest to revert to the survivor,”
must be held to be inoperative as a limitation of a fee.
O

Decree ajﬁrmed.

The case above was cited and distinguished in Cover v. James (1905), 217
309, 75 N. E. 490,
; in which it was held that, “convey and warrant
*
*
".
In case of the death of either
to A. Fred Cover and Bessie Cover
' ‘ * the other to have the whole of said property without litigation,"
gave them an estate as tenants in common for their joint lives, with re
mainder to the survivor.
By the Statute of Uses a fee might be limited after a fee, and that statute
is expressly re-enacted in Illinois.
Does that fact affect this case?

Ill.

After Life Estatelout of Term for Years.
ANON.,

33 Hen.

8.—A. D. 1541.—Brooke’s New Cases pl. 209, Marslfs Trans
lation, Chattels.
Bro. Abr. Chattels 23.

If

AN ON., in

A termor of

Ki1_1g’s

Bench, Mich.

6

if

it

it,

a lessee for years devise his term, or other his chattel or goods, by
testament, to one for term of his life, the remainder over to another,
and dies, and the devisee enters and aliens not the term, nor gives nor
sells the chattel, and dies, there he in remainder shall have it. But if
the ﬁrst devisee had aliened, given, or sold
there he in remainder had
And so,
been without remedy for it.
seems,
they be forfeit in
his life, he in remainder hath no remedy.

Edw. 6.—-A. D. 1553.-—Dyer

74a.

if

See the comment

cellor Nottingham

it

J I.
.]

of

I.

I.

I.

it

a

parsonage devised his entire lease, term, and interest,
should happen that the devisee die in the
provided,
S., that then the said lease, term, and [*74b] interest,
life-time of
S. during the residue of the term
should remain entire to the said
of the lease. The devisee sold the term entire, and died in the life-time
S. Whether
S. hathany remedy for the term or not? And LORD
MoNTAoUE [C.
and Justice HALns thought not.
And
was said
by MONTAGUE, that the case was ruled by the opinion of all the justices
in the time of IJORD RICH, when he was chancellor.
to another,

on this and the other cases of this kind by Lord Chan
in the Duke of Norfolk’s Case, post p. 248 at p. 257.
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Queen’s Bench, Mich., 27 & 28 Eliz.-—A. D. 1586.—

Moor

220.

Hitchcock, possessed of a lease for years, devised it to his oldest son
and the heirs of his body, and if he die without issue to his younger son
and the heirs of his body, and on default of such issue that the term
remain to his daughters.
He died leaving two daughters and another was
The eldest son sold the term and died without issue;
afterwards born.
the younger also died without issue; and the three daughters entered.
And the term was adjudged to the three, although the younger was not
born till after the death of the devisor.
Otherwise, if the two daughters
had been named in the devise by their proper names.

RAYMAN

v.

GOLD, in Common Bench, Hilary,

34 Eliz.-—A.

D. 1592.—Moor

635.

It was found by verdict that Soper, possessing a
Ejectione ﬁrmae.
term for 80 years, devised that after the death of his wife, whom he
made sole executor, his sons
ohn and Edw. shall have the whole proﬁt
of the farm, and the longest liver of them shall appoint who shall have
the residue of the years which shall be remaining at the time.
The
points moved were three: 1. If the widow had any estate by implication
for her life, as she would have in land of inheritance; and they agreed
that she would not, because the devisor could not in his life make an
2. If the devise of the proﬁts was a de-'
estate for life out of a term.
3. If the term may be de
vise of the term itself, and it was so agreed.
vised to one for life, with remainder of the years to another which
should be to come at the time of the death of the ﬁrst devisee, or the
As to this the court
same land after the death of the tenant for life.
held that he could not, yet that a termor may demise the land for certain
years if the lessee so long live, and may demise the same land
to another to commence after the death of the ﬁrst devisee, and it will be
good. _But note that in the principal case the widow all her life held
the term as executor, and not by implication of the devise; and the
estate of the sons is not appointed to commence till after the death of
the widow; by which it seemed to the court that it may well be as a
devise to the sons after the death of the widow, she having taken nothing
by the devise; and this inured as if the termor devise that after the
. S. should have the land for such years as then
death of a stranger
should be to come; and this is good by devise, because he might so have
done by demise in his life.

J

J

FOSTER

v.

BROWN, in Trinity

2

Jae. 1.—A. D. 1605.-—Moor

758.

A lessee for years devised the proﬁts of his term to his wife for life,
remainder to Agnes _Hast for her life if Gabriel Mermion, his son-in-law,
within two years after devisor’s death should not bind himself in 100£.
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to pay 5£ a year to said Agnes during her life, and if he bind himself
then all the term was devised to said Gabriel and the issue male of his
body, and if he die without issue, remainder over. Agnes died within two
months; and Gabriel, not having entered into the obligation, died leav
ing issue male, who'died within the term; and the plaintiff claimed by re
The
_lease and assignment of the executor against him in remainder.
if
was
or
The
was
the
remainder
attorney
good
destroyed.
question
general allowed that the devise of the proﬁts is a devise of the term;
and he held the remainder good, and not to be interrupted by what had
happened; and on this he cited Palmer’s Case, in the exchequer 33
Pierponfs Case,
Eliz.
; Almer v. Lodington, in C. B. 35 Eliz.
; which
27 Eliz., adjudged in C. B. and afﬁrmed on error in B. R.
But re
cases prove a remainder good after a life estate of a term.
mainder in tail, where after an estate in tail of a term is void, as ad
judged in trinity 27 Eliz. in B. R. in M iller’s Case. Brooke, on the other
37 Hen. 6
; 28 Hen.
side, cited Chedington’s Case, 1 Coke 153;
33 H. 8. Brooke H0e’s Case
334; Brooke
8, 7 ;
Dyer
Abr. t. demise 13; 2 Ed. 6; Brooke 168; 10 Eliz.,
Dyer 177; 13
Trin. 29 Eliz. rot. 187-1, H amington’s Case,
Eliz., Dyer 358;
that the devise of the proﬁts to the woman during her widowhood with
remainder over was good. The second point was if the remainder limited
to Gabriel on a condition precedent of entering into bond within the
year after the death of the devisor was good, as he did not enter into
bond.
They agreed that it was good notwithstanding, because the time
he was to have was a year, and the woman died within two months,
so that the condition was discharged
by the act of God. Note that the
case was adjudged with Brooke, but with a special entry by the court
in the roll that they did not give judgment on the remainder but on
the release afterward procured of the executors.

PRICE

v.

ALMORY in Klng’s

Bench, Trinity, 10 Jae. 1.—A. D. 1613.—M0or
831.

In ejeeti-one ﬁrmae, it was found specially that Tho. Moore, possessing
term for 40 years, devised it to his wife for life if so long a widow, re
mainder to his son and the heirs of his body. The wife being executor
entered and claimed the term as a legacy.
John the son died in the
life of the wife, the wife died, ohn’s executor entered, and the court
was of opinion that the entry of the executors was not lawful, because
John had only a possibility and no interest.
See Chedingtoafs Case 1
Coke 153, where such possibility did not pass to the administrator; and
Manning’s Case, 8 Coke 96, where such devise was good as an executory
devise; but the case did not say that if the devisee of such possibility
die before the event happened, if the possibility would pass to the ex
ecutor.
The court agreed that the heir of John the son could not take
the possibility by limitation.
a

J
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ANON., Hilary,

22

Hen.

7.—A.

D.

1507.—Kellwey

881).

The opinion was that if one make a feoffment of land in fee to the
use of himself and his heirs, if the feoﬁor make a lease for a term of
years to a man rendering rent, and die, that the lease is good by the
statute (1 Rich. 3, c. 1).
the heir in this ease should bring an action
of debt generally and show the lease made by his father, and though the
reversion descended to him, and by rent becoming in arrear after the
death of his father an action accrued to him, by all the court such a count
would not be good, but he ought to show the feoﬁment made by his
father to the use of himself and his heirs, and so to make a special
count.
And it was also said, that although the rent was reserved only
to the lessor and not to his heirs, yet his heir should have it during
the term, for the rent is parcel -of the reversion; and as the reversion
descended to the heir, so the rent though not thus limited expressly in
the lease.

If

Brooke’s New Cases pl. 470, Marsh’s trans
3 Mary.—A. D,. 1556.
lation t. Feoffments to Uses, Bro. Abr. t. Feotfments to Uses 59.

ANON.,

If

a covenant by indenture be that the son of A shall marry the
daughter of C, for which‘ C. gives A 100£., and for this A covenants
with C. that if the marriage takes not effect, that A and his heirs shall
be seised of 150 acres of land in D to the use of C and his heirs until
A his heirs or executors repay the 100£., and afterwards C has issue
within age and dies, and afterwards the marriage takes not effect, by
which the estate is executed in the heir of C by the statute of uses made
27 Hen. 8, notwithstanding that C died before the refusal of the mar
riage, for now the use and possession vests in the heirs of C, for that
the indentures and covenants shall have relation to the making of the in
dentures, for these indentures bind the land with the use, which in
But by Brooke query whether the
dentures were made in the life of C.
he is heir, and yet a pur
heir of C shall be in ward to the lord, for
'
chaser, as it seems.

BULLEN

v.

GRANT, in Queen’s Bench, Mich.
-—Cr0. Eliz. 148.

31 & 32

Eliz., A. D.

1591.

The case upon evidence was, Hugh Bullen, father of the
Trespass.
plaintiff, being a copyholder in fee, surrenders the land to the use of his
last will, and devises it to his wife for life, remainder to G, his son in
tail, remainder to T, his son, in tail. The lord admits M and afterwards
admits G. The wife dies. G dies without issue. T is admitted and sur
The plaint
renders to the use of the defendant and dies without issue.
iff, before admittance, being the heir of Hugh B, enters, and upon an

O
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ouster brings trespass.
It was held PER CURIAM that the heir may enter
without admittance; for WRAY said when the surrender is to the use of
his last will, this is at ﬁrst of all the whole fee; but when he deviseth
the land for life or in tail, and doth not meddle with the reversion, by
this the reversion never passed out of him, to the lord, but descends to
*
*
*
his heir, and he shall have it without any admittance.

MILFORD

v.

FENWIKE, in

1591.—1 And. 288.
'1 Leon. 182.

the King’s Bench, M1ch., 32 & 33 Eliz.—-A. D.
Same case sub nom. Fenwike v. Mitforth, Moor 284,

Ejectione ﬁrmae was brought in the king’s bench by Margery and
Mary Milford against Fenwike, in which the case was that Anthony
Milford, being seised of land in fee, levied a ﬁne of it to divers per
sons'to the use of his wife for life, and after to the use of Jasper his
son in tail, and after to the use of his right heirs; after which the
said Anthony leased the land for 1000 years to said Fenwike and died,
later the wife died, and the son also without issue; on which matter
the doubt was if the lease was good or not.
And those who argued
against the lease claimed that this was a remainder to the right heirs
of Anthony, and that they took the land as purchasers, and so now the
lease is determined by the death of the lessor, and on this an action would
not lie. On the other side it was said that it should be a reversion;
the cause of which, as it was said, was, for this, that what the said
Anthony had limited in remainder in fee to his right heirs he should
haye in himself, and if he limit such a thing in use or possession to his
heirs the limitation is void; for it may not take effect in the heir of
him who limits it if not by descent. And other arguments were made
*
*. And at last it was adjudged by
on uses express and implied, *
the court, Mich. 32, 33 Eliz., that the lease was good, for this that the
fee simple remained in the lessor, and was as a reversion, and they gave
their reason on the cause above.
_
ANON., in K1ng’s Bench, uncertain time.—1 And.

256, pl. 264.

If one make a feoﬂfment in fee to the use of himself for life, re
mainder over to a stranger for life in use, and after this to the use of
the right heirs of the feoﬁor; the question was if this fee simple was to
this day in the feofior or not; and this in the nature of a reversion
in him or not, or if it should be in the nature of a remainder to the heirs
of the feoffor; and it was agreed by the COURT of king’s bench (as
the chief justice said to me), that the fee is in the feoﬂfor, and the use
limited to the heirs of the feoﬁor is a use of the fee in himself in the
nature of a reversion; for this that it came from himself and by his
own act, and not from any other; which being the law, it follows that
the feoffor may sell the land, &c., and if he should die without heir
of age it shall be in ward; and so here it is accounted in all cases as a
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reversion;

in his

see before

book.

[1 And.]

ESTATES.

case

but it is better, reported

3,

That limitation to heirs of feoffer is reversion.
85

Pa. St. 495.

BEDINGFIELD

v.

Jordan

v.

ONSLOW, in Common Pleas, Easter,
Abridged.

1685.—3 Lev. 209.

by Dyer

McClure (1877), O

1

Jae. 2.-—A. D.

2

it

is

*

*

*

it

6,

6,

it,

Case, and declares that plaintiff was seised in fee of a close, and de
fendant possessed of the adjoining one, between which closes ran a
and so that plaintiff’s trees were
rivulet, and that defendant stopped
Defendant pleads that the tenant holding under
drowned, and perished.
lease by plaintiff’s father had accepted satisfaction for said trespass,
to which plaintiﬁ demurs.
And after arguments at the bar, and con
sideration of the books of_ 19 Hen.
12; 12 Hen.
Roll Abr. 551;
4;
Love v. Piggot, Cro. Eliz. 55;
was resolved by CHARLTON, LEVINZ,
and STREET, who only were in court, that this was no plea; for the
plaintiff, in respect of the prejudice done to the reversion, may maintain
an action;
and satisfaction given to one
no bar to the other.
But trespass during the plaintiff’s term could not be had,
being
founded merely on the possession.

18, 1902.,—130

v.

N. Car.

YOUNG, in N. Car. Sup. Ct., Feb.
40 S. E. 691.

8,

METHODIST PROTESTANT CHURCH

Action by the Methodist Protestant Church of Henderson and
others against
R. Young and others, to quiet title. From
judgment
in favor of plaintiffs. Defendants appeal.
a

J.

it

it

it

a

a

a

a

if

a

J

FURCHES, C.
.
On the 21st of September, 1880, in consideration
of $1. W. A. Harris conveyed the land in controversy to “D. E. Young,
Geo. A. Harris, and John F. Harris,” trustees of the plaintiff church,
church for
“and to their successors in oﬂice, upon which to build
the worship of Almighty God,” with full warranty against the right
and claim of all other persons whatsoever.
But he provided that
of said lot in manner as
said church “discontinue the occupancy
aforesaid, then this deed shall be null and void, and the said lot or
parcel of ground shall revert to the said W. A. Harris and his heirs
church building on
and assigns forever.”
The plaintiffs erected
said lot soon thereafter, and continued to occupy and use the same as
place of worship until December, 1900, at which time, their church
having increased until the building could not afford suitable accomoda
new church;
tion for the congregation, the plaintiffs decided to build
and for the reason that the location had become undesirable for
church, and for the reason that the plaintiffs thought the lot would
would be to
with the building on
than
be more valuable to sell
tear down the building, which they would have to do to build on the

REVERSIONS.

237

same lot, they purchased another lot near by, and built a church on
that lot. In December, 1882, the said W. A. Harris died, leaving a
last will and testament, and one son, W. C. Harris, and one daughter,
Pattie Young, his only children, and heirs at law. By his said will he
devised and bequeathed his property to his two children, in which
he used the following language: __To Pattie Young, “one-half of all
my real and personal estate, of every kind and description, not here
inbefore disposed of.”
Walter C. Harris is still living, but Pattie
died in October, 1892, without issue, leaving a last will and testament,
in which, after making numerous other dispositions of her property,
she willed in item 19 as follows:
“It is my will and desire that all the
rest and residue of my property, real, personal, and mixed, of which
may die seised and possessed, shall be sold and collected by my exec
utor hereinafter named, upon such terms as to time as he may deem
She then named the defendant Young as her executor, and he
best.”
claims one-half of the property in controversy, under this‘nineteenth
item of Pattie Young’s will; and the plaintiffs for the purpose of
removing this cloud upon the title, brought this action.
~ It will ‘be observed that
the deed from WQA. Harris to the plaintiff
is an absolute fee, which may have continued forever.
But it con
tains a condition by which this absolute estate may be defeated. which
makes it an estate in fee upon condition, or, as it is called in the old
books, a base or qualiﬁed fee and is sometimes called a conditional
limitation,—a_ condition by which the estate may be defeated or is limited.
It is admitted that the condition had been broken by the plaintiff, and
that W. A. Harris, if living, might enter and revest himself of the
But it is con
estate, and, as he is dead, that his heirs might do so.
tended that no one else can do so, and that at the time of the breach
both W. A. Harris (the grantor) and Pattie Young being dead. Walter
C. Harris being the only heir of said W. A. Harris and of Pattie Young,
is the only one who could enter,——Gray, Perp., p. 6, § 12 (2),-—and that
since the breach of the condition, and before the commencement
of
this action, the plaintiff has received a quitclaim deed of conveyance
from said Walter C. Harris, and is now the absolute owner of said
property in fee simple; while the defendant contends that, although
the breach did not take place until after the death of both W. A. Harris
and Pattie Young, the said W. A. had a right or interest in said property
which he could will and did will to Pattie, and that the will of W. A.
gave her an interest which she could and did will to the defendant, and
that the deed from Walter C. to the plaintiff only conveys a one un
divided half interest therein, and that this defendant is entitled to the
other half thereof.
Until the breach of the condition, neither said W.
A. Harris nor said Pattie Young had any interest or estate in this
property. The absolute estate was in the plaintiff, and therefore could
not be in any one else. Neither W. A. nor Pattie ever had an estate, an
interest nor even an expectancy in this property, as an heir may have
in the estate of his ancestor, as by reason of natural causes the ancestor
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must die, and the law declares his heirs, to whom his estate will descend.
But in this case there was nothing to limit the estate of the plaintiﬁ, and
until the breach the grantee had the same rights as if it was a fee simple.
2 Chit. Bl. *109, *110, note 15; Id. *155-*157; Gray, Perp., supra.
And
the grantor having nothing, he could convey nothing by his will, and
Pattie had nothing to convey by her will.
Suppose that A. is the next
of kin and heir at law of B., and A. should die. His children would be
the next of kin and ‘heirs at law of B. A. dies in the lifetime of B.
leaving a last will and testament, in which he willed to C. (item 19)
as follows:
“It is my will and desire that all the rest and residue of
my property, real, personal, and mixed, of which I may die seised and
possessed, shall be sold and collected by my executor hereinafter named,”
—and named Y. as his executor.
After the death of A., B. dies in
testate.
Would it be contended that the estate coming to A.’s children
from B.’s estate passed to C. by A.’s will? It most certainly would not,
for the reason that A. had no interest in B.’s estate at the time of his
And for the same reason the will of W. A. Harris passed no
death.
title, estate, or interest to Pattie in the property in controversy, because
he had no interest in it to convey, and Pattie’s will passed nothing to
the

It

defendant.

seems that it is hardly denied by the defendant but what at the
common law the estate in the land in controversy would have reverted
to the heir at law, Walter C. Harris, upon condition broken.
But he
contends that this is changed by the act of 1844 (Code, § 2141), which
makes the will speak from the death of the testator, and by the pro
visions of section 2140 of the Code. Other clauses are relied upon ~by the
defendant to sustain his contention, but the following paragraph seems
to be most nearly in point, and controls the others, if any of them bear
upon the question, and that is as follows: “And also to all rights of
entry for conditions broken, and other rights of entry; and also to such
of the same estate, interest and rights respectively, and other real and
personal estate as the testator may be entitled to at the time of his death.”
This evidently means rights of entry for conditions broken in the life
time of the testator, and where he had the right of entry while living.
This seems to us manifestly the proper construction of this statute_.—
And besides this be
such rights as he has “at the time of his death.”
ing manifestly the proper construction of the statute, it puts the statute
in harmony with the plainest principles of law governing the rights of
property, as it cannot be supposed’ that the legislature intended to au
thorize a testator to will what he did not have.
Our opinion, then, is that at the death of W. A. Harris he had no
interest in the property in controversy, and no interest therein passed
to Pattie Young by his will. And of course, if W. A. Harris had no
interest, none passed to her under the will of W. A. Harris, nor could
she inherit what her father did not have; and she had nothing to will
Our
to the defendant Young, and he has no interest in the same.
opinion, further, is that upon the breach of the condition in 1900 the

)fl

_l

BEVERSIONS.

239

right of entry and the estate in the land in controversy reverted to Walter
C. Harris, the only heir at law of the grantee, W. A. Harris, at the time
of the breach, and that, as plaintiff has acquired the title of W. C. Har
ris in and to said land, it is the absolute owner thereof in fee simple
The judgment below is aiﬁrmed.
MONTGOMERY,

J

J

.,

did not sit on the hearing of this appeal.

DOUGLAS,
. (concurring only in the result).
I cannot agree with the
opinion of the court that until the breach of condition “the absolute
estate was in the plaintiff, and therefore could not be in any one else.”
The deed of W. A. Harris to the plaintiff conveyed a determinable fee,
having the incidents of a fee simple, except that of alienation, but liable
to be entirely defeated.
By its very terms it could never be enlarged
into a fee simple absolute, except, of course, by the release of the grantor
or his heirs. It contained no inherit power of enlargement.
It is true,
such an estate is sometimes called a fee simple limited or conditional,
which always seemed to me a misnomer; but it can never be an ab
solute fee. If it were, nothing would remain in the grantor, and hence
no one could take advantage of the possible defeasance.
There must re
main in the grantor at least a possibility of reverter, which, while not
an estate, is in itself a right, coupled with the contingent right of entry.
This right may be in abeyance, but if it exists at all, actually or po
tentially, it must exist in the grantor. It seems to me that the pos
sibility of reverter is also an interest in the land, and thereby, by a double
title, comes within the provisions of section 21¢L0 of the Code.
The
word has been thus deﬁned: “Interest means concern; also, advantage;
good; share; portion; part; participation; any right in the nature of
property, but less than title. Its chief use seems to designate some right
attaching to property which either cannot or need not be deﬁned with
16 Am. & Eng. Enc. Law (2d Ed.) 1102.
Coke says:
precision.”
“Interest, ex vi termini, in legal understanding, extended to estates,
rights, and titles that a man hath of, in, to, or out of lands; for he is truly
said to have an interest in them.” Co. Litt. 345a.
Interests may be
In Young v. Young, 89 Va. 675,
vested, executory, or contingent.
17 S. E. 4'/0, 23 L R. A. 642, it was held that a contingent remainder
was an interest or claim to real estate, and might be disposed of by deed
or will under a statute using those terms.
In fact, the word seems to
be one of extreme elasticity, which may be used to include nearly every
thing legally connecting the claimant with the subject-matter. Section
2140 of the Code provides that:
“Any testator * * * may dispose
of all real and personal estate, which he shall be entitled to at the time
of his death; * * * and the power hereby given shall extend to all
contingent, executory or other future interest in any real or personal
estate, whether the testator may or may not be the person or one of the
persons, in whom the same may become vested, or whether he may be
entitled thereto under the instrument by which the same was created,
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or under any disposition thereof by deed or will; and also to all rights
of entry for condition broken, and other rights of entry,” etc.
would
be difficult for one to make the language of the statute any broader ; and
cannot doubt that it includes, and was intended to include, all contin
gent, executory, or other future interests, as well as all rights of entry,
whether vested or contingent. The possibility of reverter is a contin
gent interest, which becomes vested upon condition broken.
Upon entry
the grantor or his heir is remitted to his former estate, and the reversion,
of course, becomes merged into the fee.
see no reason of public policy
why the statute should exclude a possibility of reverter, with its contin
gent right of entry, from the power of testamentary
disposition, but a
In England, the home of
very strong reason why it should be included.
the common law, the rule of primogeniture made the entry of the heir a
very simple matter, as there was practically but one heir; but here it is
different. Determinable fees may last for a very long time, and the grantor
may have a large number of descendants scattered over the country.
Must they all enter upon condition broken, or can one enter for all and
hold as tenant in common? These are questions diﬂicult of solution and
inconvenient of application, which may be avoided by testamentary dis
am therefore forced to the conclusion that the possibility of
position.
reverter could have been devised by either the grantor or his daughter,
Pattie, but whether it can be brought within the terms of the will of the
am not prepared to say that a person
latter is a different question.
it did not
“may die seised and possessed” of a possibility of reverter.
pass by Pattie’s will, it went to Walter, as Pattie’s heir, and was by his
am thus brought to the conclusion of
deed conveyed to the plaintiff.
the court.
:

It

I

I

I

I

If

I

Accord:

4

In Austin

Kent Com. *511; Deas v. Horry (1835), 2 Hill (S. Car.) 244, 249.
Parish (18 38), 38 Mass. (21 Pick.) 215, the in

v. Cambridgeport

terest of the grantor under a deed conveying land in fee subject to a con
dition subsequent was held to be a devisable interest before breach, and the
devisee’s action to recover was sustained.
D conveyed a strip of land to a railway company for its tracks, on express
condition that the road should be built by a time named. Before the time
expired D conveyed all the land to Nicoll including by general terms the strip
previously conveyed, but subject to the right of the railway company.
The
road not having been built by the time speciﬁed, Nicoll brought ejectment
to recover the strip.
The_court held that D parted with all his interest,
having only a possibility of reverter, not transferable; and that therefore he
could not by deed made before condition broken pass any right to the
plaintiff.
Various statutes claimed to enable such transfers were held not
Nicoll v. New York & E. Ry. Co. (1854), 12 N. Y. 121,
to have that effect.
Pattee Cas. 4'71, Finch Cas. 527.
Mrs. Davey conveyed land to Bishop Hughes on condition that he con
secrate the property or cause it to be consecrated, and cause a church to be
built upon it within a reasonable time. Mrs. D died later leaving her will,
by which she gave to a residuary devisee all property and estate real and
personal not previously effectively disposed of. Her heir brought ejectment
against Hughes’ successor, Corrigan, for breach of the condition, 29 years
having passed and no church built. The defense was that the possibility of
reverter passed by Mrs. D’s will, but the court held that she had no devise.
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Upington v. Corri
ble interest, and judgment for plaintiff was aﬂirmed.
gan (1896), 151 N. Y. 143, 45 N. E. 358, 37 L. R. A. 704, Finch. 533.
H. Venable conveyed land to trustees to be conveyed by them to a cor
poration in fee for an academy as soon as the corporation should be formed.
The corporation was formed and deed to it made by the trustees.
Later
H. V. died devising all his estate to his wife. Later the corporation lost
its charter on quo warranto; and the plaintiff, claiming under quit claim
deed from the widow devisee, sued in ejectment, claiming that the possibil
ity of reverter passed by the will. The court cited Nicoll v. New York & E.
Ry. Qo., above, and held that at the death of the testator he had no interest
Judgment for
but a mere possibility of reverter, a thing not devisable.
plaintiff, reversed.
Trustees of Presbyterian
Church v. Venable (1896),
159 Ill. 215, 42 N. E. 836.
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