CHAPTER Vn.

AFFIRMATIVE PLEAS IN BAR.
Sbction

1.

Pleas in Confession and AvoiuAaoB.

CONGEE

V.

JOHNSTON.

Supreme Court of New York.

1845.

2 Den'io, 96.

By the Court, Beonson, Ch. J.: Every plea in confession and avoidance must give color, by admitting an apparent or prima facie right in the plaintiff. It must either
expressly or impliedly confess that but for the matter of
avoidance contained in the plea, the action could be maintained.
This plea makes no such confession, and is therefore bad. Instead of saying, as the pleader should have
done, that the several causes of action mentioned in the
declaration did not accrue within six years, the words are
that the several supposed causes of action mentioned in
the declaration "if any such there were, or still are," did
not accrue within six years. The defendants do not admit,
that but for the statute of limitations the plaintiff could
have sued. The plea gives no color. Margetts v. Bays (4
The action was
Adol. & Ellis, 489) is a case in point.
debt on simple contract; and the plea was, that the supposed debt in the declaration mentioned, if any such there
be, did not accrue within six years ; and the plea was held
bad on demurrer for not confessing the debt. The following cases will serve to illustrate the rule which has been
mentioned : Griffiths v. Eyles, 1 Bos. & Pul. 413, 417 ; Mamchester v. Vale, 1 Saund. 27, and note (1) ; Brown v.
Artcher, 1 Hill, 266; McPherson v. Daniels, 10 Barn. &
Ores. 263. But we are referred to a precedent from which
the plea has evidently been copied.
(3 Chit. PI. 941, 7th
Am. from 6th Lond. Ed.) This is not the first time that I
have noticed precedents of questionable authority in the
late editions of what was originally a very good book. In
(583)
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the 3d American from the 2d London Edition of the work
(Vol. 2, p. 498), the same plea is given without the qualiany such there were, or still are," which
fying words,
make this plea bad.
Judgment for the plaintiff ."

"If

47.
EavestaflE v. Eussell (1842) 10 M. & W. 365:— "Pakkb, B.— There
can be no doubt whatever that the word 'supposed' is a sufficient admission
of a cause of action.
It is the usual and ordinary mode of pleading in
cases of this nature; and
have seen instances without number, where, after
a plea of the general issue, a special plea has followed, professing to answer
the supposed causes of action in the declaration mentioned.
Il>« words 'if
any' ctand on a different footing."

I

BROWN

V.

AETCHEB.

Supreme Court of New York.
1

Eill,

1841,

266.

was for trespass
de bonis, etc., and contained two counts, both of which alleged the taking by the defendants of certain goods, etc.,
the property of the said plaintiffs.
The general isThe defendants pleaded separately:
1.
sue; 2. Proceedings against one Corl, a resident of the
city of Detroit, in the State of Michigan, as an absent
debtor, at the suit of the defendant Van Vliet, and one
Hart; and that Artcher, under an attachment issued
therein, seized the goods as sheriff of Albany. These pleas
averred respectively, that the goods belonged to Corl.
They also interposed a third plea, not materially different
from the second.
The plaintiffs demurred to the special pleas, assigning
for cause, among other things, that they amounted to the
general issue; and the defendants joined in demurrer.
By the Court, Cowen, J. : It was held in the Year Book
(27 H. 8, 21, case 11) that, in trespass de bonis, a plea that
the goods were not the plaintiff's property was bad. The
same thing was afterwards admitted in Wildmcm v. Norton
(1 Ventr. 249, 2 Lev. 92, S. C. nom. Wildmcn v. North).
believe it has never been denied. Chitty says that "the
defendant cannot plead property in a stranger or himself,

Demurrer to pleas.

I

The declaration
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because that goes to contradict the evidence which the
plaintiff must adduce on the general issue in support of
his case."
The
(1 Chit. Plead. 527, Am. Ed. of 1840.)
usual test of an objection that the plea amounts to the
general issue is, whether it takes away all color for maintaining an action, by frsing a negative upon the plaintiff's
right in the first instance. Thus, in trespass qioare clausum
f regit, the defendant pleading title in a third person, a demise to himself and an entry under that demise, this plea
was held bad, because it shewed a right of possession in
the defendant at the time when he entered and committed
the trespass complained of.
{Collett v. FUnn, 5 Cowen,
466.) So, a plea that he entered under a license from such
third person.
{Underwood v. Camphell. 11 Wend. 78.)
Such a plea standing alone, virtually says, that the defendant did not commit any trespass in the plaintiff's close;
and is, therefore, but another mode of pleading not guilty.
It absolutely and necessarily denies all possessory right
in the plaintiff, the contrary of which he must maintain, or
he is not entitled to sue. Such a plea is said, by the books,
in itself to take away aU color or pretense for an action;
and therefore, to be maintainable as a special plea, it must
surmise some possession in the plaintiff, at the time, under
color of a defective title. Taking away, in itself, all mwplied color, it must, in the manner mentioned, substitute
what is called express color. (1 Chit. Plead. 529, Am. Ed.
of 1840. 5 Cowden, 167, 8, note.)
The same rule of pleading has been applied to trespass
de bonis.
(1 Chit. Plead. 530, Am. Ed. of 1840; Ley field's
case, 10 Rep. 90.) Chitty says, a plea that A. was possessed
of the goods in question as of his own proper goods,
amounts to a denial that the plaintiff had any property
in them, and therefore gives no color of action in itself. To
remedy this defect, it must surmise that the defendant
bailed the goods to a stranger, who delivered them to the
plaintiff, from whom the defendant took them; or, a possession of the plaintiff under some other defective title.
(Vid. Fletcher v. MariUier, 9 Adolph. & Ellis, 457.) It is
peculiar to the action of trespass, that the defendant may
surmise such possession, setting up a mere fiction, not
traversable, and thus turn what would otherwise be defective as amounting to the general issue, into a special plea.
(1 Chit Plead. 530, Ed before cited.)
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of propdeemphatically
is
erty in a stranger, or the defendant,
fective, in the case of trespass de bonis; for there, especially, no actual possession being expressly shown in the
plaintiff, the law intends that it is with the general owner.
Accordingly, the common count alleges merely that the
things taken were the goods of the plaintiff, without otherwise showing possession.
(2 Chit. PI. 859, Am. Ed. of
be not given, the plea

1840.)

In

is

a

(2

is

a

it

is

a

it

it,

the case at bar, all the pleas demurred to aver that
the goods in question were the goods of Corl ; each following out the averment with the allegation that the goods
were therefore taken by an attachment against Corl. According to the books cited, had the pleas stopped with the
averment of property in Corl, giving, as they do, no express color, they would have been bad as amounting to the
Such an averment alone would have cut
general issue.
off all implied color ; for it would be saying, they were not
the plaintiff's goods, in manner and form as he has alleged
in declaring.
This being so, the farther allegations, showing a lawful
authority under the attachment to take them as the goods
of Corl, certainly cannot help the pleas. To this, Hallett
V. Birt (12 Mod. 120), cited by the plaintiff's counsel on
the argument, is, as he supposed, in point against the defendant. The plea there was, that the plaintiff had taken
and impounded property belonging to A., at whose suit the
defendant, under a warrant directed to him, replevied the
property. This was held bad ; though the court agreed that
if the plea had said, the plaintiff took and detained the
property, and so it had been taken by the defendant from
the plaintiff's possession, it might have been well enough.
That is probably one mode of giving express color.
It was supposed by the defendant's counsel, on the argument, that, the pleas, by not expressly denying the plainand so there
implied color;
tiff's possession, confessed
expressly said, in Wildman v. North
Lev.
whereas
plea of property in
stranger, with a traverse
92), that
that the goods belonged to the plaintiff, in trespass
amounts to the general issue, though not in replevin. And
on the authority of this case, among others, that Chitty
says, the simple plea of property in
stranger would be
bad in trespass.
Stephen on Pleading (179, Am. Ed. of

Apfibmative Pleas in Bab.

Sec. 1]

587

says, the general issue is applicable, if the defend1824)_
BJit did take the goods, but they did not belong to the plaintiff. And it is said in Bacon's Abridgment
(tit Pleas &
Plead. G. pi. 3, p. 372, Am. Ed. of 1813), that if in trespass,
the defendant plead property in a stranger or himself, it
amounts to the general issue. (Gould's Plead, pt. 2, ch. 6,
sec. 78, p. 345, 1st Ed. S.
P.) Such uniform language cannot be accounted for, unless, as
have already supposed,
the allegation of property in a third person involves a denial of the plaintiff's possession.
The objection we have thus examined applies to all the
pleas, and we are of opinion it is well taken.
It is not necessary to say, whether there be any founda^
tion for the other objections of form specified by the de-

I

murrers.

Judgment for plaintiffs.*'
48. Stephan eaje of express color: "Color, in this sense, is defined to be
a feigned matter, pleaded by the defendant in an actioh of trespass, from
which the plaintiff seems to have a good cause of action, whereas he has,
in truth, only an appearance or color of cause.'
This is one of the most
— ^Pleadine« (Tyler's
eorions subtleties that belong to the science of pleadinir."
i6
V /
Ed.) 210.
'

McPHEESON

V.

DANIELS.

Court of King's Bench.
10

1829,

Barneiuall S Cresswell, 263.

Declaration for slander stated, that the plaintiff before
the time of the committing of the grievances thereinafter
mentioned, and from thence had been and still was a coach
proprietor, and sold and disposed of cattle for divers persons for commission, and that he had never been suspected
to be insolvent, or unable or unwilling to pay his just debts ;
that defendant contriving, and wickedly and maliciously
intending to injure the plaintiff, and to cause it to be suspected and believed by his neighbors that the plaintiff was
poor, and in indigent and bad circumstances, and incapable of paying his just debts, and debts to be by him contracted, and thereby to injure him in his trade and business, falsely and maliciously spoke and published in the

088
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hearing and presence of divers good and worthy subjects
of this realm of and concerning the plaintiff, and of and
concerning and relating to him in his trade or business of
a coach proprietor, the false, scandalous, malicious, and defamatory words following, that is to say, "His (meaning
the said plaintiff's) horses have been seized from the coach
(meaning the said plaintiff 's coach), on the road, he (meaning the said plaintiff) has been arrested, and the bailiffs
are in his (meaning the said plaintiff's) house," thereby
theli and there meaning and intending that the said plaintiff was in bad and indigent circumstances, and incapable of
paying his just debts. By means of the committing of which
said grievances by the defendant, he the plaintiff was
greatly injured in his good name, etc. ; and also by means
of the premises, one Morrison, who before the committing
of the said grievances was about to send, and otherwise
would have sent divers, to wit, eleven head of cattle to the
plaintiff, for the purpose of being sold and disposed of by
the plaintiff for Morrison for commission and reward payaable to the plaintiff in that behalf, to wit, on the day and
year aforesaid, wholly refused and declined so to do, and
thereby the plaintiff lost and was deprived of the commission which would have been payable by Morrison to the
plaintiff. Plea, that before speaking and publishing of the
several words in the declaration mentioned, and therein
supposed to have been spoken and published by the said
defendant, of and concerning the said plaintiff, and of and
concerning and relating to him in his trade or business of
a coach proprietor, to wit, on, etc., at, etc.^ one T. W. Woor
of Swaffham, in the county of Norfolk, spoke and published
the following words to the defendant of and concerning the
plaintiff, and of and concerning and relating to him in his
trade or business of a coach proprietor, that is to say, "His
(meaning the said plaintiff's) horses have been seized from
the coach (meaning the plaintiff's coach) on the road; he
has been arrested, and the bailiffs are in his house ; ' ' thereby then and there meaning that the plaintiff was in bad
and indigent circumstances, and incapable of paying his
just debts. And the defendant further saith, that at the
time of speaking and publishing the said several words
in the declaration as therein mentioned, he the defendant
also declared, in the presence and hearing of the same persons in whose presence and hearing the said words were
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spoken by him the defendant, that he had heard and
been told the same from and by the said T. W. "Woor of
Swafifham, in the county of Norfolk; wherefore he the defendant, at the said time when, etc., in the said declaration
mentioned, did speak and publish of and concerning the
plaintiff the said several words in the said declaration
mentioned, as he lawfully might for the cause aforesaid.
General demurrer and joinder.
BO

Pakke,

J.

*

*

*

This plea is bad for two reasons.

To

plea it must confess and avoid the cause of action
stated in the declaration. But this plea either does not confess, or if it confesses, does not avoid that cause of action.
It appears from the case of Bell v. Byrne, 15 East, 554,
that if a defendant has not made an assertion as his own,
but has merely alleged that some other person had made
must be so averred and that an averment in a declaration, that the defendant used slanderous words, must be
taken to mean that he used them as his own words, and as
a substantive allegation of his own; and will not be supported by proof, that he used them as the words of anTo apply the principle of that decision to
other person.
the plea be understood to confess that
the present case,
the words were spoken as those of another person, and not
does not
as
direct assertion of the defendant himself,
properly confess the matter stated in the declaration;
on the other hand, the plea be considered as confessing
the words to have been used as those of the defendant himdoes not
self, making
substantive allegation of his own,
of
the
matter
so
confessed;
proper
contain any
avoidance
slander as his own,
one make such assertion of
for
can be no answer, even admitting the latter part of the
fourth resolution in Lord Northampton's case to be law,
in the same conversation he add that some one else has also
•
said the same thing.
*

•

it
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a

if

a
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if,

a

it

if

;

it

it,

be a good
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BUSH

V.

7

PARKEE.

Court of Common Pleas.
1

[CJiap.

1834.

Bingham's New Cases, 72.

Trespass, for assaulting the plaintiff, seizing and laying
hold of him, pulling and dragging him about, striking him
many violent blows, forcing him out of a certain field into
and through a pond, and there imprisoning him.
Second count for assault and imprisonment.
The defendants pleaded, first, not guilty; and then, as
assistants of John Powell, justified the assaulting, seizing,
and laying hold of the plaintiff, and a little pulling and
dragging him about, on the ground that the plaintiff was
unlawfully in a close of John Powell's and refused to go
out when civilly requested.
The jury having found Parker and John Powell guilty on
the general issue, with bl. damages, and having found a
verdict for the defendants on the residue of the record,
Ludlow, Serjt., moved to enter up judgment for Parker
and Powell, notwithstanding the verdict against them on
the general issue, on the ground that the dragging through
the pond, which was not adverted to in the pleas of justification, was only matter of aggravation; the gist of the action being the assault and battery, which were covered by
the pleas of justification. Taylor v. Cole, 3 T. E. 297 ; Dye
V. Leatherdale, 3 Wills. 20 ; Gates v. Bayley, 3 Wills. 313 ;
Fisherwood v. cited Cannon, 3 T. E. 297; Stammers v.
Yearsley, 10 Bingh. 35 ; Cheasley v. Barnes, 10 East, 73.

I

TiNDAL, C. J. :
agree in the rule of law as laid down
by the counsel for the defendants, that where in trespass
a defendant pleads a justification, going to the gist of the
action, it is not necessary to include that which is mere matBut that brings us to the application
ter of aggravation.
of the rule, and to the inquiry whether it will serve the defendants or not. And we have only to look to the pleadings,
here, and to apply our common sense to the allegation that
the defendants dragged the plaintiff through a pond, to see
that it is a distinct and substantive trespass, and not part
of the assault of which the plaintiff first complains. He jd-

Appibmattvb
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leges that the defendants assaulted, seized, and laid hold of
him, pnlled and dragged him about, struck him many violent blows, forced him out of a certain field, into and
through a pond, and there imprisoned him. It does not appear where the pond was, whether in the field or not. However, waiving that, how much do the defendants justify?
The assaulting, seizing, and laying hold of the plaintiff,
and a little pulling and dragging him about, altogether
omitting to notice the allegation in the declaration, that the
plaintiff was forced through a pond.
The question is,
whether this was a separate and distinct trespass, or a mere
aggravation of the original assault; and it is plain that
this was one link in a chain of trespasses following each
other, and not a mere aggravation of the first assault
that assault were alone the gist of the action, and justifying the gist were to be considered a justification of all
that followed, we might suppose a case in which, after the
assault, the assailant might throw his adversary over a
precipice and break his arm. Would that, which stands on
such distinct grounds, be justified by any answer to the
assault ? From one assault to another it might proceed to
a contest in which the life of the plaintiff might be at
stake. In like manner, as the outrage in question is no
part of the trespass included in the justification, and would
have required a distinct statement of facts to justify
*
*
not covered by the defendants' plea.

is

*

it

it,

If

a

is

is

I

am also of opinion that this was a subGaseleb, J.:
not covered by the plea. If, in
stantive trespass, and
one transaction,
such cases, we were to say that the whole
single assault, much
and covered by a plea justifying
Suppose a case of assault, and
would remain unanswered.
in handcuffs, through the
the
party
assaulted,
dragging

J.

•

BOSANQUET,

•

a

streets to a place of confinement: could a defendant justify
debt?
that by pleading that he arrested the party for
*

a

is

is

The defendants profess to justify the assault, battery,
and puUing and dragging about; and then contend, because
they have justified that, that the dragging through the pond
only part of the manner in which the trespass was comnot reasonable construction of the decla^
mitted. That

592
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The defendants have pointed out their justification to the battery only, leaving the affair of the pond unanswered; and, as that was also a substantive trespass,
the plaintiff ought to retain his verdict.
Bule discharged.
ration.

HUEST

V.

COOK.

Supreme Court of New York.
19 Wendell,

1838.

463.

Pemurrer to plea of property in a third person in an
The plaintiff, John Hurst, declared in
action of trover.
trover, for the taking and conversion of certain goods and
chattels belonging to him. The defendant pleaded that he
as a deputy of the sheriff of Onondaga, by virtue of two
executions against one Thomas Hurst, for the purpose of
satisfying the same, took the goods and chattels specified
in the declaration, "the same then and there being the
property of the said Thomas Hurst." To Which plea the
plaintiff demurred, assigning as special causes of demurrer, that the plea amounted to the general issue.
By the Court, Cowen, J. * * *
It must be admitted that the books are studded with
special pleas in the action of trover, even such as shew
that the plaintiff never had any cause of action. They set
up either property out of the plaintiff, or admit that it
belonged to him, and insist that the defendant lawfully took
and converted it : as that he distrained or took it in execution, or that he never did convert the property, and the
like. Many such pleas have passed mthout being met by
*
*
•
a special demurrer.

**********

Most of the eases, however, ancient and modem, have
overruled such pleas, on the, point of their sufficiency being
raised by special demurrer, assigning for cause that they

*
*
•
amounted to the general issue.
At a time when the judgments at "Westminster Hall stood
in singular conflict, and their reasoning and dicta on the
subject of these special pleas in trover exhibited contra-
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dictions and subtleties no less extraordinary, as may be
seen on a still closer examination of the cases, the courts
adopted and have since steadily pursued, if they have not
extended the doctrine of that line of authority which, taken
together, was found to repudiate all special pleas in trover
going to the original cause of action. * * *
It is also said in 1 Chitty's PI. 490, that the defendant
may, in trover, plead anything specially which admits
property in the plaintiff and a conversion by the defendant.
think he might have added that a special plea shewing either property out of the plaintiff or that there was
no conversion, or both, would be bad on special demurrer,
as amounting to the general issue. It may be taken as the
clear result of the more numerous
cases
including
modem authorities, of the course of which this court
strongly intimated its approbation in Kennedy v. Strong,
10 Johns. E. 289, that a special plea showing there never
was an unlawful conversion of the plaintiff's property, or
in other words, that he never had any cause of action, is
bad in form. But where the plea admits that there once
was a cause of action, and sets up subsequent matter in
discharge or avoidance, it may be pleaded specially.
The
issue
not
general
is,
guilty of the premises, etc. In good
sense, this denies all which the plaintiff, in legal effect,
alleges in his declaration, viz., property in himself and an
illegal conversion by the defendant. The evidence on
such an issue, so long as it is confined to the original cause
of action, comes literally within the scope of the pleadings,
as remarked by King, Ch. J., in regard to other actions on
"Everything which shews that the defendant
the case:
might do, may be given in evidence upon not
what
he
did
guilty pleaded; for that proves he had done no injury."
Anon. Com. Rep. 274. It is not necessary to say that the
defendant must plead even matter in discharge or avoidance. We know that generally he need not, though h<3 may
do so in actions of assumpsit, and especially in other actions on the case. 1 Clatty's PI. 486, and the cases there
have noticed the statute of limitations as a decited.
fence, which it is said must be pleaded. So of justification
in slander. But do not now remember any other exception to the rule that, in an action on the case, every matter
of defence may be received under the plea of not guilty. In
Bird V. Randall, 3 Burr. 1353, 1 Black. Rep. 388, S. C,

I

I

I
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Lord Mansfield made no exception.
pleas in bar, not in abatement.

[Chap.

Of course

I

I

7

speak of

presume tbe general issue has been pleaded, though
so, no
very properly omitted in the demurrer book.
amendment is necessary.
otherwise, the defendant may
now add the general issue.
Judgment for the plaintiff.

If

If

HUNTEE

V.

HATTON.

Court of Appeals of Maryland.

1848.

This was an action of trespass

g. c.

/.,

4 GUI, 115.

brought on the 16th

a

February, 1844, by the appellant against the appellee, for
forcible entry into, and expulsion from a tract of land

it

called Boarmans Content.
The defendant, H. D. H., pleaded, 1st, nan cul.
2d. That the locus in quo, etc., is, and at the time was,
the proper soU and freehold of the said H. D, H., wherefore he entered, as
was lawful for him to do.
The defendant, G. K., pleaded nan cul.
The plaintiff joined issue on the general issue; and as
to second plea of H. D. H., replied, that the matters and
facts therein alleged, are not true, etc.
Ist Exception. At the trial of tiiis cause the plaintiff to
maintain the issues on his part, proved that some short
time before the institution of the present suit, the plaintiff was in the possession of the land and premises in the
declaration mentioned, called Boarmans Content, claiming
title to the same; and that he was engaged in the repairs
of the dwelling situated on said land, on the 3rd February,
1844. That during the night of that day, the said dwelling
house was forcibly entered, and broken open by some person or persons, and that on the next morning, when the
witnesses went to the said house, they found the defendants in the possession of the said house. That the defendants told the witnesses that they had taken possession of
the said house and premises, and that they meant to keep
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possession.
The defendants had with them, at that time,
guns, and threatened to shoot the servants of the plaintiff
if they came upon or crossed the said land. The said witnesses also proved, that the said defendants kept possession of the said house and premises for eight or ten days,
refusing to suffer or permit the plaintiff or his servants to
enter thereon.
The defendants then, for the purpose of maintaining the
issues on their part joined, proved to the jury, that the
said land and premises was formerly the property of
Gustavns Brown, deceased, father of Mary E. Brown, the
present wife of the defendant, Hatton; that Gustavus
Brown died intestate in 1830, seized of the said land, leaving Mary E. Brown, now the wife of the defendant Hatton,
his anly child and heir at law, who intermarried with the
said defendant, Hatton, in the year 1838.
The plaintiff then, further to maintain the issues on his
part joined, offered to prove, that after the death of the
said Gustavus Brown, the said land was sold by a decree
of Prince George's county court, sitting as a court of
equity, as the estate and for the benefit of the said Mary E.
Brown; and offered to prove that the same was, at that
sale, purchased by one Joseph Hatton, who subsequently
sold it to the plaintiff, and for that purpose offered to read
to the jury, the following record of a decree in Prince
George's county court, and all the proceedings therein.
[This record showed that on December 12, 1837, a petition was filed in the Prince George's County Court, on behalf of Mary E. Brovsm, an infant, for the sale of the said
land called Boarmans Content, and that a decree was made
ordering its sale by Gustavus Brown as trustee, on two
years' credit. On October 14, 1841, H. D. Hatton and Mary
E., his wife, filed a petition alleging that a pretended sale
of the land had been made to Joseph Hatton, but the same
had not been reported to the court or ratified, that no part
of the purchase money had been paid, that the trustee was
dead and Joseph Hatton insolvent and praying for a new
Joseph Hatton answered that he
trustee and a resale.
had been let into possession of the land, had given a bond
with security for the purchase money,, and had sold the
land to Peter D. Hatton who had been in possession ever
since, and prayed for the appointment of a trustee to convey the land to Peter D. Hatton, who was willing to pay as
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soon as he could get title.
On July 8, 1844, Robert W.
Hunter filed a petition alleging the sale to Joseph Hatton,
his purchase of the land from Joseph, his payment of the
entire purchase money to H. D. and Mary E. Hatton with
the consent of Joseph, and praying that he be substituted
for Joseph as purchaser, the sale ratified and a new trustee
appointed to convey. A decree was made pursuant to this
prayer, and Thomas F. Bowie was appointed trustee to
complete the trust.]*®
The plaintiff also offered in evidence the deed of Thomas
F. Bowie, as trustee under the decrees aforesaid, to R. W.
Hunter, for the land decreed to be sold, bearing date 9th
September, 1844, duly acknowledged and recorded.
But the defendants objected to the admissibility of the
*
*
*
said record and deed.
*
*
*
The court (A. C. Magrudee, C. J.) sustained
*
*
*
The plaintiff excepted.
the objections.

J.,

delivered the opinion of this court.
The defendants in this case severed in pleading; Kendrick relying on the general issue plea of not guilty, only;
and Henry D. Hatton, in addition to the general issue, having pleaded libenim tenementum. Issues were joined upon
the pleas of not guilty; and to the plea of liberum tenementum, the replication contained nothing more than a
general traverse of the facts contained in the plea.
On the trial, the plaintiff having proved his actual possession of the close on which the trespass is alleged to
have been committed; and the defendant, Hatton, having
proved a freehold interest therein, jure uxoris, the plaintiff offered in evidence a record of certain proceedings on
the equity side of Prince George's County Court, instituted in 1837 (whilst she was sole and an infant), for the
sale of her real estate, descended to her from her father, it
being the freehold in controversy in this case; and also
the deed of conveyance thereof, of the trustee to the appellant.
The admissibility of this evidence being objected to, a
great variety of grounds have been relied on by the apthe testimony were
pellees in support of the objection.
admissible for none of the purposes for which it was ofDoESEY,

If

49.

Condensed statement of part of the facts by the editoy.
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fered, by reason of any of the causes assigned in the court
below for its rejection, or which can be urged here, then
must the dedsion of the county court in the first bill of
exceptions be sustained.

But it is alleged that the conveyance by the trustee to the

purchaser, being several months posterior to the trespass
for which the present action was brought, that although it
were conceded that the appellant was rightfully possessed
of the land, and entitled to hold such possession adversely
to the appellee, Hatton, the owner of the freehold, yet, that
in the present state of the pleadings, such right of possession in the appellant, formed no part of the issue on the
plea of liberum tenementum; and, therefore, upon the issue
joined thereon, no evidence could be admitted to prove
such mere right of possession in the appellant; that if intended as an answer to the plea of liberum tenementum, it
should have been specially pleaded by way of replication.
And when regarding the title of the appellant as a mere
right of possession, the objection to the admissibility of the
record offered in evidence should have been sustained.
Liberum tenem,entum is a plea interposed by a defendant,
for the purpose of trying his right to the freehold; it is
not an absolute denial of all colorable right to possession by
the defendant.

The opinion of Lord Denman, C.

J.,

in Doe v. Wright, 37
Eng. C. L. B. 231, does not, as has been asserted, clearly
show, that upon the issue joined in this case on the plea of
liberum tenementum, the superior possessory right of the
appellant can be given in evidence. His lordship says, "It
is necessary to settle what is the true meaning of liberum
tenementum; what it admits, and what it denies. Now
if it is pleaded in answer to a possessory action, it must admit a possession in the plaintiff, or it would be bad, as
amounting to the general issue. It must admit such a possession as would suffice to maintain the action if unanswered, or as against a wrongdoer. On the other hand, it must
deny a rightful possession, or it would fail as a defence to
the action. In the language of pleading, it gives implied colour to the plaintiff, but asserts a freehold in the defendant,
In an ordinary
with a right to immediate possession.
case, therefore, such a plea is answered, by replying a term
of years in the plaintiff created by the defendant, which

[Chap. 7
Common Law Pleading.
colorable
not
plaintiff's
merely
possession is
shews that the
Such a replication admits the freehold in
but rightful."
the defendant, and only asserts a right of possession in
the plaintiff. On an issue upon such a replication, the question to be tried by the jury would be the plaintiff's right of
possession. But what is the matter to be tried under the
issue in this case, on the plea of liberum tenementum?
The jury,
Whether the freehold be in the defendant?
upon finding that fact, have nothing to do with the right
of possession. The plaintiff's traverse of the plea admits
the defendant's right to the possession, should the jury
These views, it is befind him entitled to the freehold.
lieved, are sustained by Thompson v. Hardinge, 50 Eng.
C. L. B. 940, where Matjle, J., says, "The plea of liberum
tenementum does not assert a freehold interest only, but
present freehold, a right of immediate possession as
And Coltman, J., who deagainst any other freehold."
livered the opinion of the court in that case, said, "We
are of opinion, that if the freehold is in the lord, the
tenant's interest must be of a subordinate nature, and
must be replied, on the same principle on which a term
of years must be pleaded in answer to a plea of liberum
tenementum."
And in 1 Chit. PI. 503, it is thus stated:
"In observing upon the qualities of pleas, we shall hereafter see that a special plea in trespass, which claims for
the defendant a possessory right, and yet does not give
the plaintiff express color, is bad, because it amounts to
the general issue, and violates the principle that a plea
must deny or confess and avoid the matter alleged in
A plea of liberum tenementum, is free
the declaration.
from this objection, because it gives apparent color, as
it is not absolutely and manifestly inconsistent therewith, that the plaintiff might have had some inferior leasehold or minor title, in respect whereof he might have had
possessory right or title, or at least, possession." And in
treating of the plea of liberum tenementwm, it is stated:
"Thus if the defendant be in reality the freeholder, so that
the plaintiff cannot with safety deny the plea he is driven
to admit its truth, and to deduce a title from the defendant,
as that he demised the close to the plaintiff," etc. And in
page 595, "if the plaintiff derive title under the defendant,
then he must not traverse his plea; but confessing the defendant's title, must reply the lease, or some -other title under him, concluding with a verification."
598
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But although the record, apart from the

deed of conveyance by the trustee, is not under the pleadings in this cause,
admissible in evidence of the possessory right thereunder
acquired by the plaintiff, yet when offered with such deed
of conveyance, it is competent testimony to go to the jury
to shew that the freehold, in the premises in question, is
not in the defendant, but in the plaintiff.
It is true, the
present action was instituted on the 16th day of February,
1844, a few days after the commission of the trespass complained of ; and that the deed of conveyance from the trustee to the appellant, bears date on the ninth day of September of the same year, some months after both the cause and
commencement of the present action. This deed, however,
does not operate to pass the freehold, merely from the time
of its execution; but being a conveyance under a judicial
sale, upon the principles of relation, it operates retrospectively, and vests the freehold estate in the premises, in
the grantee from the date of the sale; and therefore disproves and defeats the plea of liherum tenementum, by
shewing that, by operation of law, at the time the trespass
was committed, the freehold was in the plaintiff.
See
Viner's Abr., tit. Kelation, 290, and Jackson v. Ramsay, 3
Cowen, 75, and the cases therein referred to.
It hence follows that the county court erred, in refusing
to permit the record and deed offered in evidence, in the
first bill of exceptions, to be read to the jury.

DUNLEVY

V.

FENTON.

Supreme Court of Vermont.
80

1908.

Vermont, 505.

Assumpsit for breach of a marriage promise. Heard on
special demurrer to plaintiff's replication to defendant's
sixth special plea, at the September term, 1907, Windham
County, Hasblton, J., presiding. Demurrer overruled and
The defendant excepted.
replication adjudged suificient.
The opinion states the substance of the pleadings in question.

Common Law Pleading.
[Chap. 7
MuNSON, J. : The plea alleges in substance that the plaintiff by her deed in writing under her hand and seal released
and discharged the defendant from the cause of action sued
upon, and covenanted and agreed that at the next succeeding term the suit should be entered "settled and discontinued," and makes profert of said deed.
The replication alleges in substance that the plaintiff
made said supposed deed of release and delivered it to one
Garceau, on condition and in consideration that the defendant then promised that he would make and deliver to the
plaintiff a like deed of release discharging the plaintiff to
the same extent, and would deliver to the plaintiff the pleas
prepared in the case, and would leave five hundred dollars
with Garceau for the plaintiff by a time stated, and that
both parties should treat such agreement as strictly confidential ; and alleges further that the parties were to meet
at Garceau 's office at the time stated, and that Garceau was
then to deliver said money to the plaintiff and said supposed deed of release to the defendant, but that said deed
was not to be of any force untU defendant had fully complied with every condition of said agreement; and alleges
further that the terms of said agreement were made public
by defendant; that said pleas were not delivered to the
plaintiff but were filed in court, and that neither the defendant's release nor said sum of money was delivered to
the plaintiff; that plaintiff was at Garceau 's office at the
time named and was then informed by Garceau that the
defendant had not left said money as agreed, and that plaintiff waited some time without the defendant appearing, and
then demanded of Garceau the return of her said supposed
and
deed of release, but that Garceau refused to return
to defendant's attorneys against
afterwards delivered
her protest, and that the supposed deed pleaded by defendant
not her deed of release; concluding with
verifibation.
The replication
demurred to; and special causes of
demurrer are assigned, which are in substance, that
does
not answer the plea, either by
general form of denial or
denial of any single material fact; that
advances
by
new matter, and thereby sets forth
contract different
from that stated in the plea, and so amounts to the general
issue and that
does not confess and avoid any material
allegation of the plea.

it

;

a

a

it

a

it

is

a

is

it

it,
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The plaintiff argues that the replication is a proper plea
of confession and avoidance; that the matters set up in

avoidance were not coincident with the execution of the release, but occurred after its execution, and so constitute
no impeachment of its original validity; that the release
became inoperative by reason of these subsequent occurrences, and that matters of avoidance thus arising may be
specially pleaded.
It should be noticed at the outset that the matters set
up as occurring subsequently to the execution of the release are not matters that arose independently of the contract as the replication alleges it to have been made. These
subsequent occurrences, as alleged, were merely breaches
of an agreement under which the deed of release was made
and deposited.
The replication alleges a delivery to a
third person to be held for delivery to the defendant when
certain conditions were complied with, and a possession
wrongfully obtained without such compliance, and avers
in conclusion that such supposed deed of release is not the

plaintiff's

A

deed.

is

is

a

1

is

it,
is

is

is

is

it

a

it

it

is,

plea of confession and avoidance must at least give
color to the matter to which it is applied ; that
must so
far confess the matter adversely alleged as to give the opposite party an apparent right — must contain at least an
implied admission that the allegations to be avoided are
true. Dunklee v. Goodenough, 65 Vt. 257; Baker v. Sherplea of confession and
man, 75 Vt. 88. It follows that
avoidance which in effect denies the existence of the claim
The plea rests upon the confesdefective.
opposes
nothing
no such adverse claim there
sion, for if there
Connected with this
requiring new matter in avoidance.
the doctrine that a
rule, and largely depending upon
the
issue
bad.
to
Chitamounting
general
special plea
different contract
ty, 526, A plea which sets up in reply
an argubad for this reason. It
from the one alleged
pleader
must
prove
mentative denial of what the adverse
to sustain his claim. Kimball v. Railroad Co., 55 Vt. 95;

is

&

5

A.
E. 153.
Hayselden v. Staff,
The allegation of the replication that the plaintiff made
the supposed deed of release pleaded by the defendant
not sufficient to give color. The plaintiff's brief proceeds
upon the theory that the deed of release went into effect
and was made inoperative by subsequent occurrences, but
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the allegations of the replication show that the deed never
The replication sets forth a contract
became operative.
which led to the preparation of a deed of release, but the
contract as set forth is eniirely inconsistent with the existence of the release as the defendant claims it. When a
deed is deposited with a third person to be delivered to
the grantee only upon the performance of some condition
precedent, and the depositary delivers it without the performance of the condition, there is no delivery in law, and
the deed is without effect. Stiles v. Broiim, 16 Vt 563. We
•
•
•
hold the replication insufficient.

CITTY

V.

MANUFACTUEING

Supreme Court of Tennessee.

COMPANY.
1893.

93 Tennessee, 276.

Wilkes,

J,:

The only question of importance in this
cause is whether the statute of frauds can be relied upon
under the general issue, or whether it must be specially
pleaded by the defendant, in order that he may obtain the
benefit of the same. The decisions are uniform that the
statute must be set up in the pleadings, and its benefits
claimed in all cases where, in fact or in law, the defendant
admits making the alleged contract, otherwise the defendant will be held to have waived the benefit of it.
In many of the States of the Union, and in England until the making of the late rules under the Judicature Act,
it was held that a denial of the agreement set up places
the burden of proving it upon the plaintiff, and he must
sustain it by proper evidence, and the objection that parol
evidence is insufficient may be interposed at any time. See
the cases cited and collated in 8 Am. & Eng. Enc. Law, p.
747; Eotchkiss v. Ladd, 86 Am. Dec. 682; Talbot v. Bowen,
10 Am. Dec. 747 ; Wynn v. Garland, 68 Am. Dec. 191.
On the other hand, it is held in many of the States that
a failure to plead the statute specially is held to be a waiver
of its benefit, and a consent that the agreement may be
proven by parol. It has been so held in Alabama, Arkansas, Illinois, Missouri, Maine, Massachusetts, and other

Sec.
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States.
See
McCandy, 32
639; Gorden
Maine, 227;
cases.

Brigham v. Carlisle, 78 Ala. 243; Gwynn v.
Ark. 97; Illinois Coal Co. v. Leddell, 69 HI.
v. Madden, 82 Mo. 193 ; Farrell v. Tillson, 76
Graff am v. Pierce, 143 Mass. 386, and other

consider the question

"We

W6

cisions.

•

At

an open one under our de-

•••••••••

the present time our holding is that such contracts
are voidable merely, at the option of either party, and not
void. See Brahefield v. Anderson, 3 Pickle, 606.
In view of this holding, we are of opinion the better practice is to require the statute of frauds to be specially pleaded whenever it is desired to rely upon it as a defense. To
allow the defendant to proceed with his defense and speculate upon his chances of a successful opposition until a
large bill of cost has accumulated, and then, when he finds
the chances against him, to permit him to interpose the
statute, would be an unreasonable advantage to him at the
the contract is voidable under
expense of the plaintiff.
the statute, and the defendant intends to rely upon that
fact and avoid
but just that he should so notify the
he does
plaintiff, to the end that the litigation may end.
not rely upon the statute in his pleading,
but just that
the contract be enforced.

is

is

If

it

it

it,

If

is

not
The mere denial of the execution of the contract
equivalent to denying its validity and legality, since the
contract may have been made, and stiU be invalid and voidable under the statute.

a

is

is

reversed, and appelThe judgment of the court below
relee win pay the costs of the appeal, and the cause
new trial. The costs of
manded to the court below for
will
be
that court.^°
adjudged
by
court
below
the

is

J.

it

it

\t

it

it

is

•
•
•
But upon principle, the plea [of
50. Accord: —"Spbncek,
well pleaded, if the promise laid in the second
the statute of frauds]
be in writing.
The rule
this, in an
count, is not a yalid promise, unless
action of assumpsit, matter which shows that no contract was made, cannot
be pleaded; but matter which admits the contract as laid, but shows that
being matter
was not binding in point of law, may be pleaded, because,
Myers v. Morse (1818) 15
to the court."
is proper to show
of law,

Johns.

Y.)

(N.
* Under the former system of pleading
•
Contra. — "Paek, B.
[before
the Kules of Hilary term] the plaintiff was required to prove a writing within
the statute of frauds. This must have been in order to support some allegano allegation, except that of the making
tion of his declaration, and there
is

425.
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This allegation is still put in issue by
of the contract, which it supports.
Buttemere v. Hayes . (1839) 5 M. & W. 456.
the plea of non-assumpsit."
In Euggles v, Gatton (1869) 50 111. 412, it was held that the defense was
available either by special plea or in evidence under the general issue.

CITY, MEMPHIS AND BIEMINGHAM
EAILEOAD COMPANY v. CROCKER.

KANSAS

Supreme Court of Alabama.
95

1891.

Alabama, 412.

"Walkee, J.: It is insisted in the application for a rehearing that the defense of contributory negligence could
be made under the general issue. The scope of that plea is
prescribed by the statute. It puts in issue "all the material allegations of the complaint. ' ' Code of 1886, sec. 2675.
Of this statutory plea it was said in Petty v. Dill, 53 Ala.
645:
"It cast on the plaintiffs the onus of proving every
material allegation of the complaint ; it limited the defense
to evidence in disproof of them. -No matter in avoidance
of the allegations of the complaint, or in excuse or justification of the wrongful act imputed to the defendant, was
within the issue found. All such matters the statute required to be specially pleaded. * * * If it was intended
*
*
*
h^q matter of avoidance
to confess and avoid,
should have been specially pleaded. The general denial
of the allegations of the complaint was not sufficient to put
it in issue." It is well settled, that any defense, special in
its nature, or reaching beyond a mere denial of the material
allegations of the complaint, is required by the statute to
be presented by a special plea. Rowland v. Wallace, 81
Ala. 238; Daniel v. Rardwiclc, 88 Ala. 557; Slaughter v.
Swift, 67 Ala. 494. The question, then, is, does a statement
of a cause of action based upon the charge that the defendant was negligent, involve the assertion that no negligence
on the part of the plaintiff proximately contributed to the
injury of wbich he complains, so that a mere denial of the
allegations of the complaint casts the burden on the plaintiff to show that he was not guilty of contributory negligence ? As shown in the opinion already delivered in this
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a
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&
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a
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case, this court has several times decided that contributory
negligence is in its nature defensive, and that it is not iacumbent on the plaintiff in the first instance to negative the
defense either in his pleading or in his proof. Contributory negligence is none the less defensive because the
proof of it is disclosed in the evidence which the' plaintiff
himself offers in support of the charge that the defendant
was negligent. The ruling in North Birmingham Street
Railway Co. v. Calderwood, 89 Ala. 254, that the burden
of proving contributory negligence is not on the defendant
when it is shown by the evidence introduced by the plaintiff, has not been adhered to. The rule on this subject
which we regard as correct is thus stated in a later case :
"The onus in this regard is in all cases on the defendant,
though plaintiff's evidence sometimes relieves from the
necessity of discharging it." Geo. Pac. Railway Co. v.
Davis, 92 Ala. 312. The defendant need not introduce evidence in support of a special plea, if the evidence introduced by the plaintiff has already established the defense.
But the source from which the evidence to support a defense conies does not determine that it was not purely defensive matter, and available only under a special plea, or
that the burden to prove it was not on the defendant. The
term "contributory negligence," instead of implying such
a denial of the material allegations of the complaint as is
made by pleading the general issue, implies just the conthat the detrary. The theory of this special defense
fendant was negligent, but that the negligence of the. plaintiff conduced to the injury complained of. The defense
in the nature of a confession and avoidance. It may be
single allegation of the
fully made out without denying
is, that admitting that the decomplaint. Tie pith of
yet the plaintiff
as
not
was
charged,
negligent
fendant
entitled to recover because his own negligence proximately
contributed to the injury. The plea of contributory negligence, when standing by itself, admits the negligence
L. N. R. R. Co. v. Hall, 87 Ala.
charged in the complaint.
708; Carter v. Chambers, 79 Ala. 229; Geo. Pac. Railway
Co. V. Lee, 92 Ala. 270. Now, the very essence of the gendenial of all the material allegations of the
eral issue
counted on, the fact of negcomplaint. When negligence
certainly denied by the general issue. The same
ligence
denial and an admission of the
words cannot at once be
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The
same thing.
in a double sense.

statutory general issue does not palter
It does not admit what it denies. True,
it was said in Government St. R. R. Co. v. Hanlon, 53 Ala.
70, that the defense of contributory negligence was available under the general issue. The statement of this proposition was not necessary to the decision in that case. It is
stated in the report that the record did not disclose upon
what pleas the case had been tried. Such being the case,
as it appeared that the defence of contributory negligence
was considered without objection on the trial, it could have
been presumed, in favor of the correctness of the rulings
of the lower court, that the defense was presented by a
special plea. Brinson v. Edwards, 94 Ala. 447. The proposition, however, that the defense of contributory negligence
could have been availed of under the general issue, was
simply asserted without discussion or argument, and the
only authority cited in support of it was Steele v. BurlcThe ruling of the Massachusetts
hardt, 104 Mass. 59.
court in the case cited is put upon the ground that the plaintiff's allegation that the injury happened in consequence
of the negligence of the defendant implies that there was
no negligence on the part of the plaintiff which contributed
to the injury, and throws upon him the burden of proving
that he was free from such negligence. It is now well settled in this State that no such implication is involved in the
plaintiff's
that the defendant's
allegation
negligence
caused the injury, and the burden is not primarily on the
plaintiff to negative fault on his part. During the sixthat have elapsed since the case above cited
from 53 Ala. was decided, many phases of the defense of
contributory negligence have been passed on by this court.
The proposition that that defense is available under the
general issue has not been reaffirmed. This court has declined to reaffirm the proposition. Montgomery S Eufaula
R. Co. V. Chambers, 79 Ala. 342. In Rich & Danv. R. Co.
V. Hammond, 93 Ala. 181, it was distinctly recognized, that
the defense is one requiring a special plea to support it.
As the nature of the defense has been brought out in clearer light in the later decisions, its distinctive character as a
A defense
special defense has been fully established.
in
which
its very nature concedes the truth of the charge
against the defendant, but avoids the effect of the concession by making a counter charge against the plaintiff,
teen years
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cannot reasonably or logically be availed of under a plea
which limits the defendant to evidence in disproof of the
charge made in the complaint.
"We adhere to the ruling
that the defense of contributory negligence must be made
by a special plea. On this point the case of Government
St. R. B. Co. V. Hanlon, supra, must be overruled.

BRIDGE

V.

THE GRAND JUNCTION RAILWAY
COMPANY.

Court of Exchequer.
e Meeson

S Welshy,

1838,
244.

Case.
The declaration stated, that, before and at the
time of the committing of the grievances thereinafter mentioned, to-wit, on the 9th September, 1837, the plaintiff was
a passenger by a certain carriage forming part of a certain
train of railway carriages then being on a journey on and
by a certain railway, to-wit, the Liverpool and Manchester
Eailway; and the said company was also then possessed of
a certain other train of railway carriages then also journeying on and by the said railway, under the care and management of certain servants of the said company; nevertheless the said company by their said servants, so carelessly, negligently and improperly behaved and conducted
themselves in and about the management, control, and direction of the said train of the said company, that the same,
by and through the default, carelessness, negligence and
improper conduct of the said servants of the said company,
then with great force and violence ran upon and against
the said train of carriages, in one whereof the plaintiff
then was being carried as aforesaid, and struck against
the same, by means whereof the said last-mentioned train
was very much injured, and the said carriage on which
the plaintiff then was, was driven in, broken to pieces, and
destroyed, and thereby three of his the plaintiff's riba
were fractured and broken, and he was otherwise greatly
wounded, bruised and injured, etc.
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Plea, that, before and at the time of committing the
grievances in the declaration alleged, the said train of carriages, in one whereof the plaintiff was a passenger, did
not belong to the defendants, nor was the same under the
care and management of the defendants or of their servants, but imder the care and management of other persons ; that before and at the time when, etc., in the declaration mentioned, the said train of railway carriages of the
defendants was lawfully proceeding on the said railway,

o:^

and that the persons who had the management, control,
and direction of the said train of carriages, in one whereof
the plaintiff was then being carried^ carelessly, negligently,
and improperly behaved and conducted themselves in and
aboTjt the management, control and direction of the same,
and that, in part by and through the default, carelessness,
and negligence, etc., of the last-mentioned persons, as well
as in part by and through the default, carelessness, and negligence, etc., by or on the part of the servants of the defendants in and about the management, etc.,
the said
train of carriages of the defendants, the said train of carriages of the defendants ran upon and against the said
train of carriages, in one whereof the plaintiff was then
being carried, and struck against the same, and occasioned
the damage, injuries, etc., in the declaration mentioned.

Verification.
Special demurrer,

assigning

the plea amounts to not

the following causes: that
•

•

*

•

Section

2.

•

The plea undoubtedly amounts to the gen-

•

Paeke, B.:
eral issue.

guilty.

Pleas in Estoppel.

Appellate Court
34

of

CITY OF EAST ST. LOUIS

v.

FLANNIGEN.

Illinois, Fourth District.

Illinois Appellate,

1889,

596.

:

The city of East St. Louis brought this suit
Reeves, J.
against Alexander Flannigen and the other appellees, on
his bond as treasurer of said city. The declaration avers
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the appointment of Flannigen as treasurer, on the 20tli day
of April, 1886, and the execution of the bond sued on. The
declaration sets forth the ordinance of said city defining
the duties of the treasurer, and alleges that on the 31st
day of August, 1886, the city council passed its annual appropriation ordinance, by which the sum of $113,056 was
appropriated to be applied as follows: * * *
On the 14th day of September, 1886, the city council
passed an ordinance for the annual tax levy of $64,129,
which amount was declared to be to defray the expenses
of said city for the year 1886, as provided by the appropriation ordinance for the fiscal year beginning July 1,
*
•
•
1886, as follows, to- wit:
The declaration further avers that there came into the
hands of said Flannigen, as treasurer of the funds belonging to fiscal year 1885, the sum of $28,494.74, and afterward at divers times between July 1, 1886, and April 14,
1887, there came into his hands of the funds of said city
for the fiscal year 1886, the following sums, to-wit ; * * •
AH of which, except the sum of $20,000, came into his
hands after the adoption of the appropriation ordinance
aforesaid, and was subject to the classification and distribution by said ordinance provided, and that it was the
duty of said treasurer to so classify and distribute the

same.

*

*

*

Four breaches were assigned.
First. That Flannigen did not classify and distribute
the moneys coming into his hands as treasurer for the

fiscal year 1886, as required by the appropriation and tax
levy ordinances, whereby the city suffered $5,000 damages.
The 1st,
Nineteen pleas were filed by the defendants.
2nd, 3rd and 4th were to the first breach; the 5th, 6th,
and 7th were to the second breach; the 8th, 9th, 10th,

11th and 12th were to the third breach ; the 13th, 14th and
15th were to the fourth breach; the 16th, 17th and 18th to
the declaration, arid the 19th plea to the third and fourth
breaches.
To the 1st, 6th, 8th, 9th, 10th,^llth, 13th, 14th, 16th,
17th and 19th pleas a demurrer was interposed and to the
remaining pleas replications were filed. The demurrei
to the pleas named was overruled, and the plaintiff stood
by its demurrer, and as the 16th and 17th pleas purported

610
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to answer the whole declaration there was judgment on
demurrer for defendants, from which this appeal is prosecuted.
The errors assigned are that the circuit court
erred in overruling the demurrer to pleas, in rendering
judgment for defendants and in not sustaining the demurrer to pleas. So it wUl be seen that the question presented for our consideration is whether the court properly
overruled the demurrer to the several pleas named above.
The first plea is to the first breach hereinbefore set forth,
and is in substance that the defendant Flannigen, as treasurer, on the 13th day of April, 1887, made full and complete
report, and submitted the same to the city council, showing
the moneys received by him as such treasurer and the disbursement thereof, and the city councU with full knowledge
of all the facts, then and there approved said report and
confirmed and ratified the disbursements made by him as
treasurer, and then and there approved of the manner ia
which said Flannigen had kept the account of said city,
and this the defendants are ready to verify, etc. It would
seem, if this plea can be sustained at all, it must be as a
plea of estoppel.
A plea in estoppel neither denies the allegations of the
opposite party as in a plea of traverse, nor admits them
as in a plea of confession and avoidance, but alleges some
new matter which precludes the opposite party from making the allegations contained in his declaration.
Steph.
PI., 219, 220; Gould PL, 39 to 42. This plea is recognized
as a distinct plea to the action, and is not, technically
speaking, a plea in bar, which must either deny or admit
and avoid the allegations of the declaration (1 Chitty, 551) ;
but as it is a plea to the action it is usually spoken of as
a plea in bar. Without denying any of the facts alleged
in the breach, it avers that with full knowledge of all the
facts as to the manner in which Flannigen kept his books
as treasurer and as to how he had paid out the moneys referred to in this breach, the city council approved and ratified what had been done, and the legal principle imderlying the defense claimed is, that with such full knowledge of ■
all the facts the city, by its council, ratified and approved
what had been done and is now estopped from alleging that
these payments were not properly and legally made. As
a plea of estoppel it is defective in form and substance.
This plea, without confessing or denying the matter of fact
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adversely alleged, relies merely on some matter of estoppel as ground for excluding the opposite party from the
allegation of fact. Like pleadings in abatement, this plea
has formal commencement and conclusion to mark its special character and quality and to distinguish it from an ordinary plea in bar. Stephens on Pleading, 219 and 220.
It would seem at common law, this defect of want of formal commencement and conclusion of the plea could be
reached by a general demurrer, and this rule was not
changed until the Statute of 4 and 5 Anne, which is not in
force in this State.
But if we concede that under our statute and practice
this defect could only be reached by special demurrer, there
is another defect in this plea which may be reached by
general demurrer. It is a necessary averment ia a plea
of estoppel that the new matter in the plea shall be relied
on as estoppel and so pleaded. Co. Litt, 303 b, Com. Dig. ;
Pleader E. 31; Estoppel B.; 1 Saund. 325a, note (4);
Shelly V. Wright, Willis, 13; Steph. PI., 2d Ed. 443. As
has been seen, this is not a plea of discharge, for that is
a plea of confession and avoidance.
Reversed and, remanded.^^
Lord Coke stated the rule which
strictness in pleading estoppels.
51.
has since been followed, "that every estoppel, because it concludeth a man to
Coke on Littleton, B'k
allege the truth, must be eertaiu to every intent."
The rule seems to have caused little inconvenience, though on
ch. VI.
See the discussion on this point by Kedfield,
principle it is probably wrong.
J., in Gray v. Pingry (1845) 17 Vt. 419, where he says that the doctrine of
estoppel by former adjudication, "instead of being an odious doctrine, ia
one of the most salutary and conservative doctrines of the law."

III,

WEBSTEE

V.

STATE MUTUAL FIRE INSURANCE
COMPANY.

Supreme Court of Vermont.
81

1906,

Vermont, 75.

PowEES, J.: This case comes before us on the defendant's exceptions to the judgment of the county court overruling the special demurrers to the plaintiff's amended
replications to the defendant's third, fourth and fifth pleas.
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By the third plea, it is alleged that, notwithstanding

certain express conditions, stipulations and agreements
in the policy of insurance sued upon, the plaintiff failed
and
to give immediate written notice to the defendant,
limwithin
the
time
failed to make proper proofs of loss
ited in the policy.
To this plea, the plaintiff replies that
within the specified time, she, in good faith, gave the defendant a true and accurate list of the property, the value
and loss thereon, and offered to furnish the defendant
whatever proof thereof it might require; which said list
the defendant carried away and kept, without making any
objection to the form or suiBciency thereof, either "at that
time or at any time in season for her to repair the error,
if any, therein; and that the defendant then and there
"waived the technical, literal requirements of said policy

in that respect."
To this replication the defendant demurs specially, on
the ground (1) that it neither confesses and avoids nor
*
*
denies the allegations of the plea. *
It is an elementary rule of pleading, as claimed by the
defendant, that the pleader, if he does not demur, must
either traverse or confess and avoid all the material allegations to which he makes answer. 1. Chitt. PI. (14th Am.
Ed.) 524a; Stephen PI. (Heard's Ed.) 138. But this rule

has no application to pleadings in estoppel. Stephen PI.
219 ; Gould PI. Ch. II, sec. 39.
Such pleadings neither confess nor deny the truth of the allegations which they answer,
but deny the right of the party to allege the facts. It is
said that such pleas are not technically pleas in bar, though
like pleas in bar they deny the right of action or defence,
by denying the right to assert the facts. East St. Louis v.
Flamiigan, 34 111. App. 601. The issue which they present is not to determine the truth or validity of the particular facts pleaded, but the right and power of the party to
insist upon them. So if the plea under consideration is
a plea in estoppel, it is not open to the first objection speciThe terms "waiver" and "estopfied in the demurrer.
pel," as applied to the law of insurance contracts, are usually used as meaning the same thing and they are so used
in many of our own cases. Courts have frequently asserted
that they are convertible terms, as was done in Security
Ins. Go. V. Fay (Mich.), 7 Am. Rep. at page 674; EllioU «.
Lycoming County Mut. Ins. Co. (Penn.), 5 Am. Rep. a?
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page 325; Ins. Co. v. Wolf (U. S.), 24 L. Ed. 387; ZJmiec^
Firemen's Ins. Co. v. Thomas, 47 L. R. A. 450. A closer
inspection of the matter, however, convinces ns that they
are essentially different. A waiver involves the act or ^.-uPxduct of one of the parties to the contract, only. An estoppel involves the act or conduct of both parties to the contract. McCormich v. Ins. Co., 86 Cal. 260. A waiver is the
intentional relinqnishment of a known right. Donahue v.
Ins. Co., 56 Vt. 374. It involves both knowledge and intent. An estoppel may arise where there is no intent to
mislead. A waiver does not necessarily imply that one has
been misled to his prejudice or into an altered position.
Metcalf V. Phenix Ins. Co. (R. L), 43 Atl. 541; HanscomV. Home Ins. Co.
(Me.), 38 Atl. 324; Washburn v. Life
Ins. Co. (Ala.), 38 So. 1011; Queens Ins. Co. v. Young
(Ala.), 11 Am. St. Rep. 51. An estoppel always involves
this element. A waiver may amount to an estoppel, but
not necessarily so. Though the conduct of the insurer may
not have misled the insured to his prejudice, yet if with full
knowledge he intentionally elects not to take advantage of
the forfeiture, the law in its zeal to avert the forfeiture will
hold the insurer irrevocably bound as by an election to
treat the contract as if no cause of forfeiture had occurred.
And this election may be either express or implied.
We think the replication to the third plea must be considered to set up a waiver rather than an estoppel. It commences with the usual precludi non and concludes with a
prayer for judgment for damages; while the proper commencement of a replication in estoppel is that "the defendant ought not to be admitted or received to plead" the
matter set out in the plea; and it should conclude with a
prayer for judgment "whether the defendant ought to be
admitted and received, against his own conduct, etc., to
plead the plea," etc. Shelley v. Wright, Willes, 9, approved
in Gray v. Pingry, 17 Vt. 419. It lacks an essential element of estoppel — the reliance to her prejudice by the
plaintiff upon the conduct of the defendant. The pleader
alleges that the defendant "waived" the requirements of
the policy, instead of alleging that the defendant is "estopped," apparently having in mind the distinction herein

pointed out.
We can see no very good reason why a replication setting up a technical waiver would not be classed with those
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setting up a technical estoppel, and so not required by the
rules of pleading to traverse or confess and avoid ; but we
think that this replication does suflSciently confess and
avoid by implication, which is just as good as an express
confession. Baker v. Sherman, 75 Vt. 88, 53 Atl. 330. The
question is, whether the language can fairly be construed
as an admission of the facts alleged in the plea. Blood v.
Adams, 33 Vt 52. As we have Seen, the commencement
and conclusion are those of confession and avoidance. It
is alleged that the defendant did not make objection in
season for the plaintiff to repair the error, if any; and
that the defendant waived the technical, literal requirements in that respect. This last expression must be taken
to mean in respect to the matters set up in the plea. Clearly,
these allegations are entirely inconsistent with a denial of
the facts in the plea. On the other hand, the whole tenor
thereof, fairly considered, implies an admission. See Mossmam v, Bostrich, 76 Vt. 409, 57 Atl. 995.

VOOGHT

V.

WINCH.

Court of King's Bench.
2

1819.

Barwwall S Alderson, 662.

[Plaintiff brought an action against defendant for di-

yerting the water in a stream so as to diminish the flow to
plaintiff's miU, and the defendant pleaded not guilty. On.
the trial the defendant gave in evidence the record of a
verdict and judgment obtained by him in a former action
between the same parties and for the same caiise of action.
It was insisted at the trial that this judgment was conclusive and operated as an estoppel, but the judge refused
to nonsuit the plaintiff.] ^^
Abbott, C. J. * * * Upon the second point
am of
that
opinion
the verdict and judgment obtained for the defendant in the former action was not conclusive evidence
against the plaintiff upon the plea of not guilly. It would

I

62.

CondenGed

itatement

of facts by the editor.

Affibmativb Pleas in Bab.

Sec. 2]

615

indeed have been conclusive if pleaded in bar to the action
by way of estoppel. In that case the plaintiff would not be
allowed to discuss the case with the defendant, and for the
second time to disturb and vex him by the agitation of the
same question.
But the defendant has pleaded not guilty,
and has thereby elected to submit his cage to a jury. Now
if the former verdict was proper to be received in evidence
by the learnd judge, its effect must be left to the jury. If
it were conclusive indeed, the learned judge ought immediately to have nonsuited the plaintiff, or to have told the
jury that they were bound, in point of law, to find a verdict for the defendant. It appears to me, however, that the
party, by not pleading the former judgment in bar, consents that the whole matter shall go to a jury, and leaves
it open to them to inquire into the same upon evidence,
and they are to give their verdict upon the whole evidence
then submitted to them,
am aware that in Bird v. Randall, 3 Burr 1353, Lord Mansfield is reported to have said
that a former recovery need not be pleaded but will be a
bar when given in evidence.
cannot, however, accede to
that ; for the very first thing learnt in the study of the law
was that a judgment recovered must be pleaded.
That
has so strongly engrafted itself on my mind as a general
have heard in argument this day,
principle, that nothing
has shaken it.
am, therefore, of opinion, that there ought
not to be a nonsuit.
•
•
•
Bayley J. :
am of the same opinion.
An action is here brought, as it is alleged, for the same cause in
respect of which a former action had been brought, and in
Now a
which a verdict was obtained by the defendant.
defendant ought not, in point of law, to be twice vexed for
the same cause of action; and he would have had a right,
if he had thought fit, to have pleaded the former verdict
by way of estoppel, and thereby have shewn that the plaintiff was not at liberty to try that question a second time,
which had been tried before and decided against him. Instead, however, of putting himself on that estoppel, he
merely says, that he is not guilty of the offence imputed
to bim ; and, upon that issue, the jury are to try, not whether the plaintiff is estopped from trying the question, but
whether the defendant be guilty or not. Upon that issue,
the defendant may prove, that the act imputed was not
done by him, and that another jury were of opinion that

I

I

I

I

I

I
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was not guilty; and, for that purpose, he may give in
evidence the judgment in the former cause, for the consideration of the second jury.^ The question, however, for
the second Jury (when the defendant has chosen to plead
the general issue) is, whether the defendant be guilty or
not; and the question raised upon that issue, in an action
on the case is, whether the plaintiff had or had not any
cause of action' at the time of the commencement of the
suit. Now the judgment for the defendant in a former action for the same cause, does not necessarily prove that the
plaintiff has no cause of action. It decides nothing unless
by way of estoppel. In Outram v. Morewood, 3 East, 346,
where the subject was very fuUy considered. Lord EllenBOEOUGH C. J., in giving the judgment of the court, takes
this distinction, and states expressly, that a former judgment, if properly pleaded by way of estoppel, would be conclusive, but if only offered in evidence it would not be so.
am of opinion, that, upon this issue,
For these reasons,
the judgment in the former verdict was evidence only to
go to the jury.
he

I

SANDEESON

v.

COLLMAN.

Court of Common Pleas.
4

1842,

Maiming and Granger, 209.

Assumpsit. The first count of the declaration stated,
that whereas certain persons using the name, style and
firm of Daeniker and Wegmann, on, etc., in parts beyond
the seas, to-wit, at Rio de Janeiro, made their bill of. exchange in writing, and directed the same to the defendants,
and thereby required the defendants to pay that their first
of exchange, second and third not paid, to the order of a
certain person, therein named and described as A. V.
Bahlsen, Esq., 600 I. sterling, sixty days after the sight
thereof; that the defendants, more than sixty-three days
before the commencement of the suit, to-wit, on, etc., had
sight of the said bill, and then accepted the same, payable
at Messrs, Jones, Loyd and Co.; that the said person, sw
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named and described in the said bill as A. V. Bahlsen, Esq.,
then indorsed the said bill, by and in the name of A. V.
Bahlsen, to the plaintiff s
j^f which the defendants then
had notice, and then promised the plaintiffs, to pay them
the amount of the said bill, according to the tenor and effect of the bUl, and of the said acceptance. Breach, nonpayment.

First

plea, that the said D. and W. did not make the said
bills of exchange in the said first and second counts of the
said declaration respectively mentioned, or either of them,
modo et forma.
Replication to the first plea, so far as it related to the
first count, that the defendants ought not to be allowed to
plead or say, that the said D. and W. did not make the said
bill in the said first count of the declaration mentioned, because the plaintiffs say that, at the time when the defendants accepted the said bill of exchange as in the said
first count mentioned, the same bill purported to have been,
made and drawn by the said D, and W., and to have been
signed by them as the drawers thereof; and that the plaintiffs, at the time when the last-mentioned bill was so indorsed to them as in the said first count mentioned, had no
notice or knowledge that the said bill had not been made
by the said D. and "W., and they, before the said bill of exchange became due and payable according to the tenor and
effect thereof, gave value for the same, upon the faith and
credit of the defendants' acceptance thereof. Verification;
and prayer of judgment if the defendants ought, contrary
to their said acceptance of the said bill in the said first
count mentioned, and to their acknowledgment thereby, to
be admitted to say that the said D. and W. did not make the
said bill in the said first count mentioned.
_

Special demurrer to the replication to the first plea,
so far as it related to the first count, assigning for causes,
that the subject-matter of the said replication was matter
of evidence only, and did not, by law, constitute an estoppel to the defendants' pleading the said plea to the first
count; that the replication was a departure from the first
count, wherein it was alleged that D. and W. made the bill
therein mentioned, whilst it was admitted by the replication that they did not make any such biU; that the repU-
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Joinder in demurrer.

,

a

it,

cation was inartifically and improperly pleaded, and without the certainty required by law in a plea of estoppel,
in this, that it did not aflSrma^ely and precisely state, by
positive and direct averments, the facts which were necessary to constitute the alleged estoppel, namely, that
there was such a bill as that alleged in the said first count,
that the defendants did accept such bill, that they had
part
sight of
and that the acceptance was written upon
D.
the
names
of
and
of the said bUl, whereon were written
W. as drawers.

a

it

;

it

a

;

a

;

is

it

it
it is

I

a

a

it

is

it

a

a

:

is,

whether the
TiNDAL, C. J. The first point in this case
drawee, after accepting and thereby giving an apparent
bill, has
right, in an action against him as
validity to
defence that the name of the drawer
acceptor, to set up as
was forged, or other matter invalidating the bill. And
*
*
*
appears to me that he has no such right.
The question then arises, whether the plaintiffs can set
this up by way of estoppel. It
said that. this may be
evidence — and even conclusive evidence — against the defendant, but that the plaintiffs cannot avail themselves of
as an estoppel. If, however, we find upon the record,
verdict,
fact which would have entitled the plaintiffs to
do not see why they may not rely upon that fact by way
of estoppel. Estoppel may be by matter of record, by deed,
and by matter tw pais. Co. Litt. 352 a.
If, by the last
meant only that the matter may be given in
branch,
evidence,
would certainly not be pleadable, and ought
not to be put on the record. But there seems to be no rea^
son why the meaning should be so confined. No very precise instances are given in the books where matter of this
sort has been pleaded. But
to be remembered that under the old system of pleading, almost every defence might
have been given under the general issue and the plaintiff,
therefore, could not have known that
defence would be
attempted to be set up which the defendant was estopped
from making. Lord Coke in Co. Litt. 352a, speaking of
estoppel by matter in pais, refers to estoppel by acceptance of rent and
may be said that this naturally would
be matter of evidence but looking at the whole of the context, he appears to me to be treating
as being on the recmatter for the jury.
ord, rather than as
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With regard to the third objection, it appears to be an-

swered by the declaration, which, after setting out each
bill of exchange, alleges that the defendants had sight
thereof, and then, that is after having had sight of the bill,
accepted the same. Upon the whole
think there must be
judgment for the plaintiffs.
CoLTMAN,
:
am of the same opinion. Notwithstanding some of the earlier cases,
think it may be taken as settled, that the acceptor of a bill of exchange is not at liberty to shew that it was not drawn by the party who appears to be the drawer. My brother Channel! has argued
that this is not a matter of plea, but matter of evidence,
and that matter of evidence cannot be pleaded. But the
meaning of that rule,
apprehend, is, that a party shall
not plead facts from which another fact, material to the
But here the defence itself is
issue, is to be inferred.
Then it is said that matter in pais cannot be
pleaded.
1 Wms.
by
Veale v. Warner,
way of estoppel.
pleaded
Saimd. 323 c, is certainly no authority for such a mode of
think, however, that if a party has a legal depleading.
fence to that which is set up against him, he cannot be pre•
•
•
cluded from pleading such defence.**

I

J.

I

I

I

I

See an exhaustive article hj Prof. Gordon Stoner on Pleading Estoppel,
Michigan Law Eeview, 484-498, 576-587.
In Dean v. Crall (1894) 98 Mich. 591, it was held, overruling earlier eases
"In
contra, that estoppels in pais need not be pleaded, the court saying:
as
first
come
to
they
to
plead
estoppels,
is
it
impracticable
instances
jnany
That is perhaps
light upon the trial, in answer to evidence not anticipated.
not true in the two cases named, or in this case; but a case can easUy be
imagined where the claim of forgery might first come to the knowledge of
the plaintifE upon the trial, and if a plaintiff were not convinced of its truth
h« might not caxe to amend his declaration if the opportunity were givaii."
63.

9

DANA

V.

BRYANT.

Supreme Court of Illinois.
6

J.

lUinois,

1844,

104.

the October term, 1839, of the Peoria Circuit Court, a judgment was recovered in the name of the
people of the State of Illinois against Thomas Bryant,

Tkeat,

:

At
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Charles Ballaiice, Augustus 0. Garrett, John C. Caldwell,
and Luther Sears for the sum of ten thousand ddUars, the
amount of the penalty of the official bond of said Bryant, as
sheriff of Peoria county.
At the April term, 1841, in pursuance of the 14th section
of the "act concerning sheriffs and coroners" (E. L. 376;
Gale's Stat. 655), Giles C. Dana moved the court for a writ
of inquiry of damages on said judgment, and suggested several breaches of the bond, the most material of which was,
in substance, that at the May term, 1838, of said court, he recovered a judgment against Thomas Phillips for $373.60 ;
that on the 18th day of March, 1839, a writ of fieri facias
was issued on said judgment and delivered to said Bryant,
as sheriff, to be executed ; that during its lifetime said Bryant received $5 by virtue thereof; that on the 18th day of
September, 1839, an alias fieri facias issued on said judgment, which came to the hands of said Bryant as sheriff,
and that on the 18th day of December, 1839, by virtue
thereof, he received from said Phillips the whole amount
due thereon, which he refused

and neglected to pay said
Dana. The defendant appeared and pleaded six pleas to
the assignment of breaches. A demurrer was sustained to
the third, fourth, and sixth pleas.
The first plea denies that a fieri facias was issued on the
judgment on the 18th day of March, 1839, directed to the
sheriff of Peoria county to be executed.
The plaintiff
joined issue on this plea.
The second plea denies that Bryant, as sheriff, received
on the 18th day of December, 1839, the amount due on
the aMas fieri facias.
On this plea issue was joined.
The fifth plea alleges that the said sum of money was
received by said Bryant without any legal authority, and
was not received by him as sheriff. To this plea the plaintiff replied by way of estoppel, that the defendants ought
not to be permitted to plead said plea, because said Bryant, by his return, indorsed on the alias fieri facias, acknowledged that he received said sum of money as sheriff
as by the said return, remaining of record, will be seen.
The defendant rejoined, md tiel record.
This last issue was heard by the court, and found for the
defendants. A writ of enquiry was awarded, and a jury
sworn to assess the damages sustained by the plaintiff, by
reason of the breaches suggested, who found that the
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breaches assigned were true, and assessed the plaintiff's
damages at $509.66.
The defendants entered their motion for judgment on
the issue found in thfeir favor by the court, which motion
the court sustained, and rendered final judgment for the
defendants, although the jury had found for the plaintiff
on the other issues.
To reverse that judgment Dana prosecuted his writ of

error.
The main question presented for our consideration by
the assignment of errors, is whether the defendants, in the
finding of the court on the issue of md tiel record, were entitled to judgment.
It is insisted by the defendants, that the replication admitted the truth of all the material allegations of the plea,
and that the plaintiff failing to sustain his replication by
the production of the record, the defendants were entitled to
final judgment If the replication is to be regarded as an
admission hy the plaintiff of the facts set up by the plea,
the conclusion contended for follows, and the defence was
The principle is undeniable, that a defendant
complete.
succeeding on one plea, which is a complete answer to the
declaration, shall have judgment in his favor, in bar of the
action.

It

is a general rule in pleading, that a party confesses all
such traversable allegations on the opposite side, as he
does not controvert. The omission by him to traverse material facts alleged hy his adversary, is considered as an
admission of them. And what he thus concedes on the
record, he is not permitted afterwards to contradict.
To this general rule, there are certain exceptions. One
of them is in the case of dilatory pleas. Such pleas do not
go to the merits of the action, but merely oppose some
matters of form to the further progress of the case.
Another exception is in the case of a new assignment.
The oflBce of a new assignment is to obviate a difficulty occasioned by the generality of the declaration, and the defendant is required to plead to it anew, leaving out of
•
question the original plea tendered to the declaration.
Again, the rule is not held to be applicable to pleadings
in estoppel. A plea in estoppel, instead of confessing the
allegations of the opposite party, neither admits them, as
in the case of a plea in confession and avoidance, nor de-
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nies them, as in the case of a plea of traverse, but alleges
some new matter, which being inconsistent with those allegations, precludes the party from availing himself of them.
Stephens on PI. 219, 220; Gould's PI. 46, 343.
this be the correct doctrine in relation to this kind of
pleading, it would seem to follow necessarily that a party,
who has been unsuccessful in pleading an estoppel, is not
afterwards precluded from confessing and avoiding, or
traversing the allegations of his adversary. The issue presented by the estoppel, is not to determine the truth or
validity of the particular facts, pleaded, but the right and
This is
power of the party to insist on them as a defence.
the only question to be decided.
If the estoppel is susthe
other
tained,
party is concluded from making the alleIf disallowed, the party who
gations he has interposed.
has admitted nothing by pleading
may then present his
answer to the allegations.
The question seems, therefore,
to be a preliminary one, which may not necessarily dispose
of the whole case, and should be first decided, when there
are other questions of fact to be tried.
In this view of the ease, the finding of the court on the
issue of md tiel record only decided that the defendants
were not estopped by the record from insisting on the allegations of their plea, and did not determine that those
allegations were true. The proper judgment on such finding was interlocutory, and not final, concluding the plaintiff from further assertion of his claim. The plaintiff,
after this decision against him, should have tendered an
issue to the plea, and that issue, with those formed on the
other pleas, should have been submitted by the court to the
jury for trial together.
The judgment of the circuit court
reversed with costs,
and the cause remanded for further proceedings consistent with this opinion.
A petition for rehearing was filed in this case, which
was denied.
Judgment reversed.
a

is

it,
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Set-ofp and Bi^coxjp^sxsx,

CHANDLER

v.

DREW.

Superior Court of Judicature of New Hampshire.
6

1834.

New Hampshire, 469.

Assumpsit on a note for $27.27, made by the defendant,
dated October 21, 1831, payable to one T. Chandler, or order, and by him endorsed to the plaintiff.

Upon the trial of the cause at October term,

1833,

it

appeared, that the defendant made the note, and that it was
endorsed to the plaintiff for a valuable consideration on
the 15th of March, 1832. It further appeared, that at the
time the note was endorsed to the plaintiff, T. Chandler,
the endorser was indebted to the defendant on an account
in a larger sum than the amount of the note. The defendant, having given notice that he should avail himself of
this account, as a set-off in this case, was permitted so to
do, and obtained a verdict.
The plaintiff moved for a new trial, on the ground that
the account could not be legally admitted as a set-off in

this case.

C. J., delivered the opinion of the court.
At the common law there was no set-off of the unconnected mutual demands and debts between the parties in
an action. Each party had his action to enforce the payment of his claims against the other. The law of set-off,
before judgment, is regulated entirely by statute. When
the mutual claims of parties have passed into judgments,
it is the practice of courts to set off one judgment against
This practice does not rest upon any statute, but
another.
upon the general jurisdiction of courts over the suitors in
them. It is an equitable jurisdiction, frequently exercised.
RiCHAEDSON,

D. & E. 123. Mitchell v. Oldfield; 4 Bingham, 423, Bourne
V. Bennett; 8 Pickering, 342, Barrett v. Barrett; 14 Johns.
63, Simpson v. Hart; 3 East. 149 ; 1 M. & S. 240.
Our statute of February 8, 1791, provides, that where
there are mutual debts or demands between the plaintiff
and defendant, one debt or demand may be set against the
other. This statute, which is a transcript of the English
4
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Btatute, with very slight alterations, and is, in substance,
the same as the statutes of New York and Massachusetts, is

a very beneficial law; is in its nature remedial, and has
always received a very liberal construction."
The statute speaks of mutual debts between the plaintiff
and defendant. But this has been construed to mean the
real, and not merely the nominal plaintiff and defendant.
Thus, if the payee of a note bring a suit in the name of
an endorsee, but for his own benefit, the payee is considered
as the plaintiff, within the meaning of the statute. 6 N, H.
Rep. 28; 4 Greenleaf, 415, Moody v. Towle; 4 B. & 0. 547,

Carr

v.

Johns. 263, Buggies v. Keeler; 13
Gaines v. Brishan; 10 Johns. 45 and 396 ; 2 Chitty 's

EmchcUff;

3

Johns. 9,
Eep. 387, Jarvis v. Chappie.
It has been held that equitable debts or demands are
within the meaning of the statute. Thus a bond assigned

to the defendant, although such assignment gives to the
assignee no legal right of action in his own name, is a good
set-off. 3 Binney 135, Murray v. Williamson; 8 Johns. 152,

Tuttle V. £ee6ee."
Where a factor, dealing for a principal, but concealing
the principal, delivers goods in his own name, the person
dealing with him has a right to consider him the principal,
and may set off any claim he has against the factor in an
action brought by the principal. 7 D. & E. 360, Babone v.
Williams and George v. Glaggett. The law is otherwise in
the case of a broker. 2 B, & A. 137, Barring v. Gorrie.
The distinction is grounded upon the circumstance, that
factor has a right to sell in his own name, but a broker in
so doing exceeds his authority.
a

II,

The English statute is section 13 of chapter 22, 2 Geo.
entitled
the relief of debtors with respect to the imprisonment of their
"And be it further enacted
persons," and the section reads as follows:
by the authority aforesaid, that where there are mutual debts between the
plaintiff and defendant, or if either party sue or be sued as executor or
administrator, where there are mutual debts between the testator or intestate
and either party, one debt may be set against the other, and such matter
may be given in evidence upon the general issue, or pleaded in bar, as the
nature of the ease shall require, so as at the time of his pleading the general
issue, where any such debt of the plaintiff, his testator or intestate, is
intended to be insisted on in evidence, notice shall be given of the particular
sum or debt so intended to be insisted on, and upon what account it became
due, or otherwise such matter shall not be allowed in evidence upon such
general issue."
Contra: — ^Wake v. Tinkler (1812) 16 East, 36; McDade y. Mead
55.
(1850) 18 Ala. 214; Milbum v. Guyther (1849) 8 Gill (Md.) 92.
54.

"An Act for
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"Where one of a firm appears to the world to be the only
person engaged in the business, and to be solely interested,
if he sells goods, the purchaser may avail himself of any
tslaim he has against such person, in answer to an action in
the name of the firm. 7 D. & E. 361, note.
"Where a bond is taken in the name of one person, for the
use of another, a set-off of claims against the person for
whose use the bond was given is admissible, in a suit on the
bond. Bottins v. Brooks, cited 1 D. & E. 621.
But in an action against two persons, their several demands against the plaintiff are not admissible as a set-off
either in a court of law or equity. 4 N. H. Eep. 236; 6 N.
H. Eep. 28; 11 Johns. 70; 4 Johns. C. Eep. 11; 3 Johns C.
Eep. 351; 2 Merrivale. 121-122.
It thus appears that while courts have adhered strictly
_
to the rule prescribed by the statute, they have been very
liberal in the application of
and have looked beyond the
parties upon the record, to the real parties, and have applied the rule accordingly.
"When the mutual demands between the parties upon the
record are not in their nature assignable at law, the circumstance that a third person has acquired an interest in the
setdemand of the plaintiff, win not in general preclude
N. H.
off of the defendant's claims against the plaintiff.
Eep. 539, Scmhorn v. Little. The reason of this is, that in
just and reasonable that the assignee
case,
such
in
the place of the assignor.
should stand
"We were at first inclined to think that the endorsee of
a discredited note might be considered as standing in the
place of the endorser, so as to admit a set-off of claims
an important differBut, there
against the endorser.
and those
ence between demands which are negotiable,
which are not so. In the one case, the defendant has, by his
contract, made the legal title assignable, and has agreed to
pay to anyone who may have the legal title. In tlie other
When a note
negocase, he has made no such contract.
the
title
to
passes
may be assigned, and the legal
tiable,
discredited or not, and whether the
assignee, whether
dismaker has a set-off against the payee or not. "When
valuable
credited note has been in reality assigned for
in
And
assignee.
due to the
consideration, the debt
suit upon the note, in the name of the endorsee against
the maker, the endorsee and the maker are the real, as well
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as the nominal, parties. And the endorsee cannot he considered as standing in the place of the endorser, unless the
note can be considered as still due to the endorser; or the
endorsee, by taking the discredited note, as having made

the set-off his own debt; either of which is repugnant to
common sense.
It would, therefore, seem that the set-off, in this case,
was not admissible; because the demands of the plaintiff
and the defendant cannot be considered in any point of
view, as mutual demands ; and so the claim of the defendant
is not within the statute.
There are, however, cases, which are directly in point in
favor of the defendant, and which must be examined.
These are the cases of Sargent v. Southgate, 5 Pickering,
312; Ford v. Stuart, 19 Johns. 342, and O'Callagha/n v.

Sawyer,

5

Johns. 118.

These decisions are placed entirely on the ground that
he who takes a discredited note, takes it subject to all objections and equities, to which it is liable in the hands of
the endorser; and that a set-off is ah equity within the
meaning of this rule.
It is, without question, a very just and equitable rule,
that he who takes a discredited note shall take it subject
to any legal or equitable defence, to which it was liable in
the hands of any previous holder. But is a set-off a defence
within the meaning of this rule?
Strictly speaking, a set-off is not a defence. When a
set-off is made, mutual claims, to an equal amoimt on each
side, become, under the statute, a satisfaction of each other.
They operate as a payment of each other. When the claim
of the plaintiff is wholly paid by a set-off, the action is at
an end, and he may be liable to costs. But his claim has
not been defeated by a defence, but has been paid by the
extinguishment of claims against him, to an equal amount.
And, with the exception of the cases, to which we have just
adverted, no case has occurred to us, in which a set-off has
ever been considered as a defence, within the meaning of
the rule, on which the decisions, in those cases, rest.
In order to determine whether a set-off be within that
rule, we must advert to the statute of set-off, and see what
a set-off is, and when it is authorized by the statute. The
question is, not whether there should be a set-off in a case
like this, but whethefr there can be one under the statute.
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considered, by the courts, either in Masachusetts or New
York, in the cases where it was decided that a set-off was
admissible, in a case like this.
Tlie statute authorizes a set-off of mutual demands between the plaintiff and defendant.
All mutual demands,
equitable as well as legal, between the real parties to the
suit, are within the statute. This is the utmost extent of
the mle prescribed by the statute. And from the very nature of
nothing can be
set-off but
claim against
person whom the defendant has a right to consider the real
plaintiff. But in this case the defendant made the note
payable to the order of the payee; and
having been actually transfered to the endorsee, what right has the defendant to consider the endorser as the real plaintiff? On
what reasonable ground can the endorser be so considered,
by any person? We see none.
The circumstance, then, that the account of this defendant
a claim against the endorser, and would be
good
the endorser were the real plaintiff, renders
set-off,
inadmissible, under the statute, in this case. From the
very nature of set-off, an account of the maker of a negotiable note against the payee cannot run with the note and
in the hands of any person, to whom
be a defence to
achas been legally transferred. The moment the note
tually transferred, the demands must cease to be mutual;
and of course, must cease to be within the statute.

A

We are of opinion that the set-off. in this case, was improperly admitted, and there must of course be
new trial granted?^

3

a

subject of set-off, must be due and
56.
The demand, in order to be
Houghton v. Houghton (1853)
payable at the commencement of the action.
37 Me. 72; Spradbery v. GUlam (1851) 20 L. J. N. S. Eich. 237; Evana
T. E. 186; Henry y. Butler (1864) 32 Conn. 140;
T. Prosser (1789)
Toppan ▼. Jenness (1850) 21 N. H. 232; Eoig v. Tim (1883) 103 Pa, St.
115.

1436, 1437,

Jj

2

a

a

set-off of a demand agamst the payee is available
Upon the point whether
against an endorsee of a negotiable note who took after maturity, the rule
majority of the
here stated is adhered to in England and probably in
Daniel on Negotiable Instruments (6th Ed,),
American states. See
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Johnson, 105.

Thompson, J., delivered the opinion of the court. This
was an action of debt upon a bond, conditioned for the performance of an award. By the pleadings and assignment
of breaches, it appears that the award was in favor of the
plaintiff, for the sum of twelve dollars and fifty-nine cents,
for the recoveiy of which this action was brought. The defendant, pursuant to his plea and notice, offered ia evidence, as a set-off, a promissory note, drawn by the plaintiff to one Chappel, and duly endorsed to the defendant.
This was objected to, but admitted. And the questions now
presented to the court are, whether any set-off was admissible in this case; and if so, whether it ought not to bo
against the penalty, and not against the award.
We think the set-off was properly admitted. The statutes in England, and our act, allowing a set-off, have always been considered as very beneficial acts, tending to
prevent circuity of action. It is laid down by Montagu (p.
18) that a set-off cannot be pleaded to a debt on bond, conditioned for the performance of covenants, where damages
are to be assessed by a jury, nor to an action for general
damages, in covenant or assumpsit; but a set-off may be
pleaded to an action of debt, covenant, or assumpsit, for a
sum certain. Is not the present action for, a sum certain?
The plaintiff claimed nothing more than the twelve dollars
and fifty-nine cents. Had the action been upon the award,
and not upon the bond, no objection certainly could have
been made to the set-off. The action, though in form upon
the bond, is in substance upon the award; and to exclude
the set-off would be yielding substance to form. In order
to allow a set-off, the plaintiff's cause of action must be
such, that it would have been a good set-off for him, had he
been the defendant.
Suppose the
(2 Johns. Rep. 155.)
parties in this case changed, and the action had been by the
defendant against the plaintiff, upon this note. What possible objection could there have been against the plaintiff's
setting off the award? The sum is certain, liquidated, and
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precisely ascertained.
Wherever the debt is so certain,
that an indebitatus assumpsit would lie for
may be set
off (Cowp. 56). The English statutes on this subject are
in substance the same as ours so that their decisions upon
the construction of their statutes are iu point as to the construction of ours.
Johns. Rep. 155.) In the case of
Collins V. Collins
Burr. 825), Lord Mansfield says, that
before the statute, the actual payment of money in discharge of the demand was exactly upon the same footing
as the set-off of a debt
now put upon and
plea of payment of
sum of money sufficient to discharge the whole
demand, was just the same then as the set-off of a debt
large enough to balance the whole demand
now. It was
a full answer to the plaintiff's demand; and he could have
no judgment at all against the defendant.
The setting off
of mutual debts has become equivalent to actual payment,
and a balance shall be struck, as in equity and justice
ought to be. To apply these principles to the case before
not have been competent for the defendant to
us, would
have craved oyer of the bond and condition, and set out the
award, and plead payment of the twelve dollars and fiftynecessarily follows, that such payment
nine cents? If so,
This case likewise decides, that
a
set-off.
be
shown
by
may
notwithstanding the set-off being allowed, the penalty of
the bond remains as a security against all future breaches,
an answer to one of the difficulties suggested by
which
the plaintiff's counsel. In this case, also, the condition of
the bond was not only for the payment of an annuity, but
for the maintenance of a certain person therein named;
not conwhich shows, that the right of set-off to bonds
for the payment of
fined to cases where the condition
money only. The set-off may be good as to one part of the
condition, and not as to another. We do not understand
our statute (24 Sess. c. 90) as saying, or implying, that
set-off to an action on the penalty of a bond is. confined to
for the payment of money only.
cases where the condition
for the recovery
It only declares, that when the action
of a penalty for the nonpayment of money only, the sum
bona fide and in equity due, and not the penalty, shall be

a

I

it

necessary to go
deemed to be the debt due. But were
thus far, should consider, that the bond in question, by the
bond for the payment of
award, become substantially
twelve dollars and fifty-nine cents.
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to determine the right of set-off, we may look at
the state of things disclosed by the pleadings, and the object and intention of the bond ; we are not confined to what
appears on the face of it. In the case of Fletcher v. Dytche
(2 Term Rep. 32) the bond was conditioned for the performance of certain work within a stipulated time, and on
failure thereof, for the payment of a weekly sum thereafter,
until the work was finished. The work not being finished
within the time, the sum of 40 I. became forfeited, according to the provisions of the bond, and this sum was allowed
was not
to be a good set-off. This bond, upon the face of
conditioned for the payment of money, but for the per
ormanee of work and whether the weekly forfeiture could
ever become payable, was, at the time of the execution of
the bond, contingent and uncertain, but was made certain by
matter ex post facto. Upon the face of the bond, nothing
was due to the obligee; and whether anything ever would
become due, depended altogether upon subsequent events,
to be established by proof, dehors the bond. The only question with the court was, whether the set-off, offered in evidence, had not become certain and liquidated damages. So,
in the case before us, the bond, upon the face of
for
of
the performance
certain engagements, in their nature
uncertain and contingent, at the time of the execution of
the bond; but which became certain by the subsequent
award, which, so far as respects the twelve dollars and
fifty-nine cents, may be considered as liquidating the
damages.

5

Supreme Court

Error

of

BABBER V. ROSE.
New York.

Hill,

1843.

76.

Pleas. Rose sued Barjustice's court, and declared in assumpsit on the

tft the Rensselaer Common

a

a

a

ber in
common counts, and also on
special contract by which the
plaintiff agreed to lay a quantity of stone wall and dig
certain ditch for the defendant for the sum of $100. The
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dedaration further averred that, after performing a part
of the work, the defendant agreed to aid the plaintiff in
completing the job for a reasonable compensation.
The
plaintiff claimed $100 damages. Plea, the general issue
and set-off; also that the plaintiff never finished any part
of the ditch, to the defendant's damage of $100. Replication, that plaintiff had finished the ditch. On the trial before the justice, it appeared that the plaintiff agreed to
build the wall and dig the ditch for the price mentioned in
the declaration, the work to be completed by a certain time.
The plaintiff commenced the work, but failing to complete
it by the stipulated time, the defendant told him to go on
with the job, and that he (the defendant) would turn in
and help him on being allowed a compensation for his services. The defendant accordingly furnished assistance to
the plaintiff, and the work was finally finished.
The defendant offered to show, among other things, by way of
recoupment of damages, that he had sustained loss by reason of the ditch not having been finished
at the time
specified in the original contract.
The plaintiff objected,
on the ground that the time had been extended by the
agreement of the parties; and the justice sustained the
•

•

•

objection,
•
•
•
CowEN,
Was the proof in mitigation admissible under the general issue?
think that question arises. There was no
notice of a claim for the default as to time; but only for
not completing any part of the ditch. This rather precludes the idea that the defendant intended to put himself
on time ; and the evidence was not admisible unless proper
under the general issue.
The rule of recoupment has come to us from England,
accompanied with the remark that, where the quality of
work done at a stated price is to be impeached, notice of the
defence is proper. (Lord Ellenbobough, C. J., and Lawrence, J., in Fasten v. Butter, 7 East, 479,) Counsel had
complained of surprise, and Bulleb, J., had refused to allow the defence, while Lord Kenyon had allowed it; and
the remarks mentioned seem to have been thrown out, first,
as a reply to the counsel, and, secondly, as possibly tending
They
to reconcile the conflicting decisions of the judges.
probably led the chancellor to say, in Reab v. McAlister, 8

J.

I
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Wend. 109, that he considered a like defence perfectly just
and equitable when the plaintiff has notice of it. In Ives
V. Van Epps (22 Wend. 157) the point was raised; but it
there said, nowas not thought necessary to decide it.
tice may be necessary ; but added, that the rejection of the
evidence was not put on the want of it. The question has
can discover, nor
never been much thought of, so far as
do
find it has ever become necessary to decide it in any
of the cases where it has been mooted. In no English case,
except Bdsten v. Butter, is the idea of notice suggested.
Other decisions have gone forward without any attention
to it. {King v. Boston, 7 East, 481, note (a), A. D. 1789;
Farnsworth v. Garrard, 1 Camp. 38, A. D. 1807; OkeU v.
Smith. 1 Stark. Eep. 107, A. D. 1815 ; Poulton v. Lattimore.
3
9 Barn. & Cress. 259, A. D. 1829 ; Allen v. Cameron,
Tyrwh. 907, 1 Cr. & Mees. §32, S. C, A. D. 1833; Street v.
Blay, 2 Barn. & Adolph. 45i6, A. D. 1831, recognizing Cormack V. Gillis, cited 7 East, 480, 481; and see Cousins v.
Baddon, 1 Gale, 305.) These cases belong to two classes;
one where the defence was partial, another where it was
total. The want of notice was equally disregarded in both.
Mr. Leigh, in his late book on Nisi Prius (voL 1, p. 79).
deduces the rule from Basten v. Butter, in these words:
"Tlv/ defendant should (though he need not) give notice to
the plaintiff of the intended defence ; for otherwise he may
have ground to complain of surprise, as he may only come
prepared to prove the agreement for the specific sum."
presume he means to be understood as saying that the defendant may or may not give notice at his pleasure ; but if
he gives none, the court will listen more readily to a motion for a new trial on the ground of surprise. That any
judge or writer ever intended to lay the rule down as one
of pleading, do not believe. There is no color in precedent
or principle for saying that a defence striking directly at
the whole cause of action need be pleaded in an action of
assumpsit; and there is stUl less ground for saying that a
partial defence — ^matter going merely to mitigate damages — should be pleaded. A partial defence can never, according to our cases, be introduced by a plea ;and the universal rule both in England and this State is, that where a
matter 'cannot be pleaded, it may be given in evidence.
{Herkimer Manufacturing and Eg dr. Co. v. Small, 21
Wend. 273, 277 ; Wilmurth v. Babcock, 2 HiU, 194, 196.) No

I

I

I

I

I
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one will pretend that the statute of special notice applies;
for by that you can give notice of such matter only as may
be pleaded.
The matter
{Wilmarth v. Babcoch, supra.)
does not come in as a set-off, and so is not within the statute of notice with respect to that. In short,
am satisfied
that to require notice of a defence by way of recoupment

I

in any case, would be a departure from principle, from
precedent, and all the analogies of pleading.
The truth is,
as remarked by Mr. Justice Beonson in Bateman v. Pierce,
3 Hill, 172, the doctrine of recoupment is of recent origin.
It would not have been surprising, therefore, after the remarks in Basten v. Butter, had some judges required a plea
or notice. The cases fluctuated for some time both in England and this State on the question whether the doctrine
itself should be received into the law. About as much has
been said on the point of notice in one country as in the
other; but not enough in either to give any serious coTmtenance to the idea that it is necessary.
On the whole,
am entirely satisfied that the fact of the
plaintiff's contract having been broken as to time, formed
a good ground for claiming damages by way of recoupment; and that the defence was admissible under the general issue."'^ The judgment of the common pleas affirming
that of the justice should be reversed.
Beonson, J. : Although it may never have been directly
and necessarily decided that the defendant must give notice of his intention to recoup damages, it has often been
assumed by the courts of this State that notice must be
given; and such appears to be the general opinion of the
profession. Very few cases have fallen under my observation where the defence was attempted without a notice.
If this must be regarded as an open question, then, upon
think notice should be required. The defendant
principle,
has
an
election either to bring a cross-action or to set
often
up his claim by way of recouping damages; and without
a notice the plaintiff may be surprised on the trial by a deThere can
fence which he is wholly unprepared to meet.
be no hardship upon the defendant in requiring him to give

I

I

Accord: — Tully v. Excelsior Iron Works (ISaS) 115 IlL 544; Cooke
Preble (1875) 80 111. 381; Lee v. Eutledge (1878) 51 Md. 311; Koyes
Western Vermont Slate Co. (1861) 34 Vt. 81; Allen v. Hooker (1853)
Vt. 137; Wilson v. Town of Greensboro (1881) 54 Vt. 533; Blodgett T.
BerUn MiUs (1872) 52 N. H. 215; Sterling Organ Co. t. House (1884) 25
W. Va. 64; Gaw v. Wolcott (1848) 10 Pa. St. 43.
57.

V.
V.
25
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notice, i^hile a different rule would be likely to work injusam aware that notice is not necessary where the
tice.
defence goes to the whole consideration of the promise on
which the plaintiff sues.
Such a defence shows that the
plaintiff has no cause of action, and is fairly covered by the
plea of non assumpsit. But it is not so, where, as in this
case, the defence admits that the plaintiff has a right to
sue, and seeks to recoup damages on the ground that the
plaintiff has failed to perform some stipulation in the contract which was obligatory upon him. In such a case notice should he given."'
But the defence seems to have been rejected on the
The
ground that it was not, in its own nature, admissible.
want of notice was not mentioned in the court below. On
this ground agree that the judgment should be reversed.
Nblson, Ch. J., concurred in this view of the question.
Jvdgmsnt reversed.

I

I

58. In Organ Co. ▼. House (note 57, gupra), the court suggests a distinction between cases where the recoupment is a mere reduction in the
amount of damages and cases where the entire contract or transaction
between the parties is opened up for the adjustment of cross-actions, and
holds that in the former eases the defense would be admissible under the
general issue without notice, but in the latter eases there should be special
notice given under the general issue.
But the court expressly states that
no recoupment should ever be set up in a special plea. The practice of giving
notice under the general issue is a modern statutory substitute for special
pleas at common law.
^ccor<J :—MeLure v. Hart (1857) 19 Ark. 119; Hogg v. Cardwell
(1856)
4 Sneed (Tenn.) 151 (expressing
doubt as to the rule but recommending
Simonds v. Cross (1884) 63 N. H. 123.
that it be pleaded).

WAED

V.

FELLERS.

Supreme Court of Michigan.
3

Michigan,

1854.

J281.

This was an action of assumpsit originally brought in

a

justice's court, and upon appeal, tried in the circuit court
for the county of "Wayne. The plaintiffs claimed to recover
as common carriers for freight and charges for the transportation of eight packages of merchandise, against which
the defendants set up a claim by way of recoupment against
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the plaintiffs for damages done to the goods while in the
plaintiffs' possession.
The cause was tried by jury and a special verdict found,
"That the defendants are indebted to the plaintiffs in the
sum of $34,94 for the freight and transportation of goods,
and interest thereon; that in transporting said goods the
defendants suffered damage by the default of the plaintiffs,
who were common carriers, to and upon the goods so transported to the amount of $125.6/20, interest, etc." Upon
this verdict a motion was made by the defendants' counsel
for judgment on the verdict in their favor, and the opinion
of this court was asked whether the defendants were entitled to judgment against the plaintiffs for the excess of
their damages as found in the special verdict over the
amount of the freight earned by the plaintiff."
the Court, Martin, J. : At the common law a defendant was in no instance allowed to recover a judgment for
To
damages for a positive claim against a plaiatiff.
obviate the rigor of this rule of law, and as well to avoid a
multiplicity of actions as to enable parties where there were
mutual cross demands unconnected with each other, and
arising upon contract express or implied, which are liquidated or capable of being ascertained by calculation, and
not resting in opinion only, to have the whole adjudicated
upon in one action, the statutes of set-off were enacted.
Hence, set-off is the compensation of one debt or demand
for another, by virtue of which damages are recovered by
the party in whose favor a balance shaU be found, and the
judgment is statutory. But at the common law before the
adoption of the statutes of set-off, the defendant was entitled to show that the plaintiff had not sustained damages
to the extent alleged, and thus to reduce, or altogether deThis right of the defendant
feat the plaintiff's recovery.
was, however, in the earlier period of the law, of very
limited application, and could only be resorted to when the
defendant insisted upon a deduction from the plaintiff's
demand arising from payment ia part or in whole, or for*
*
*
It is evimer recovery, or some analogous facts.
dent, says Mr. Sedgwick (see Sedg. on Dam's, 2 Ed. 431),
that recoupe, or recoupment, in its origiaal sense, was a
mere right of deduction from the amount of the plaintiff's
recovery, on the ground that his damages were not really

By
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high as alleged." This was allowed to avoid circuity
of action, and was only permissible when the subject-matter of reduction sprang immediately from the claim relied
upon by the plaintiff. This defence is contradistinguishable
from set-off in these three essential particulars. 1st. In
being confined to matters arising out of, and c«nnected with
the transaction or contract upon which the suit is brought.
2d. In having no regard to whether or not such matters be
liquidated or unliquidated.
{Wheat v. Dotson, 7 Ark. E.
And 3d. That the judgment is not the subject of
699).
statutory regulation, but controlled by the rule of the comas

mon law.
This remedy was, in the earlier periods of the law, of
very limited application, and it is said, it is in cases where
fraud entered into, but did not equitably go to the entire
prevention of a recovery by the plaintiff, that we find
the first cases of the defense in question in the common-law courts of England. Whether this be strictly true
or noty it is certain that so much uncertainty involved the
remedy, and it was so trammeled by the technical rules of
the law, that it was but little used — the defendant preferring his cross action or the relief afforded by equity —
and the term itself became obsolete.
Yet the principle was
always retained under the form of a diminution of damages, upon the equitable ground of avoiding circuity of
actions, and we constantly encounter it in the books, and
most frequently involved in a question as to the sufficiency
of pleadings. But within a few years not only has the term
been revived, but the doctrine has also, and as the rigid
rules of the common-law courts have yielded to the influence of social progress, and the expansion of the commercial relations of society and the new developments of
trade, common justice as well as common sense and convenience have adapted it to present wants, infused into it
new vigor, and rendered it a valuable remedy in the administration of justice, as at present understood and administered. In all cases where the demands of both parties
spring out of the same contract or transaction, the defendant may recoupe, although the damages on both sides are
See Bateman v. Pierce, S "Hiil, 172.
was
unliquidated.
formerly," says Bbonson, J., in Bateman v. Pierce, "supposed that there could only be a recoupment where some
fraud was imputable to the plaintiff in relation to the con-
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tract on which the action was founded; but it is now well
settled that the doctrine is also applicable when
the defendant imputes no fraud, and only complains that there
has been a breach of the contract on the part of
the plaintiff. As now generally administered in this country, it
opens up the entire contract or transaction, so far as necessary to determine the plaintiff's right to damages, and the
amount, and the defendant's cross claims."
See 15 Mass.
389; Story on Bail sec. 315; ib. sec. 349; 20 Wend. 51, 269;
3 Mete. 9; 14 Pick. 359; 6 Mass. 20; 3 Dana, 489; 20
Conn.
204; 1 Scam. 403; Stone v. Yarwood in Sup. Ct. of 111., cited
in Monthly Law Rep. 456; and cases hereafter cited. In
the language of the court in Stone v. Yarwood, "this doctrine of recoupment tends to promote justice and to prevent needless litigation. It avoids circuity of action and
multiplicity of suits. It adjusts by one action adverse
claims growing out of the same subject-matter.
Such
claims can generally be much better settled in one proceeding than in several. It is not necessary that the opposing
claims should be of the same character. A claim originating in contract may be set up against one originating in
tort. It is sufficient that the counterclaims arise out of the
same subject-matter, and that they are susceptible of adjustment in one action."
See also McAllister v. Beab, 4
Wend. 48'2 ; 8 ib. 109.
But while it is said that by the application of the doctrine of recoupment, circuity is avoided, and the rights of
parties adjusted in one and the same suit, it must be understood that such adjustment is only by way of abatement or
reduction, and that no other judgment can be rendered than
such as is authorized by the rules of the common law. This
necessarily foUows from what has already been said, and
a reference to a few of the many authorities which might
be cited upon this subject wiU show that such is the uni*
*
*
In Bateman v. Pierce,
versally received doctrine.
the
purpose of avoiding
"for
Hill,
3
172, the court say,
circuity or multiplication of actions, and doing complete
justice to both parties, they are allowed and compelled, if
the defendant so elects, to adjust all their claims growing
out of the same contract in one action." And in a subsequent portion of the same opinion, this language is explained and qualified as follows: "The defendant has the
election whether he wiU set up his claim in answer to the
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plaintiff's demand, or riesort to a cross-action; and whatever may be the amount of his damages, he can only set
them up by way of abatement, either in whole or in part of
the plaintiff's demand. He cannot, as in the case of a setoff, go beyond that, and have a balance certified in his
638

favor."

•

•

*

It

appears from these, and indeed, from all the authorities, as well as from principle, that the force of the remedy
by recoupment is spent in the discount or abatement of
the plaintiff's claim, either partially or wholly, as the case
may be. The defendant has his election to pursue this
remedy, and thus save the expense and delay of his crossaction, or he may maintain such action for the default or
failure of the plaintiff, and for his damages, as may best
subserve his interests.
The defence then not being compulsory, but one of choice, the defendant can hardly urge
with propriety that a hardship is imposed upon him by
denying him a judgment for his excess of damages, when
such is found to exist.
It was suggested upon the argument, that if the defendant should choose to recoupe his damages, instead of resorting to a cross-action, he would be barred from recovering any excess or further damages in a second action, by
reason of the former adjudication, and from this was argued
the hardship of the rule, denying him a judgment in this
case. This suggestion, if well founded, can have little force
in opposition to settled rules of law, for the defence is at the
defendant's option. But
nowhere find it adjudged that
It is true that in Britton v. Tursuch would be the result.
J., says, "There may be inN.
Paekee,
ner (6
H. 481),
stances, however, where the damage occasioned is much
greater than the value of the labor performed, and if the
party elects to permit himself to be charged for the value
of the labor, without interposing the damages in defence,
he is entitled so to do, and may have an action to recover
his damages for the nonperformance, whatever they may
be; and he may commence such action at any time after
the contract is broken, notwithstanding no suit has been
instituted against him, but if he elects to have the damages
considered in the action against him, he must be understood
as conceding that they are not to be extended beyond the
amount of what he has recovered, and he cannot afterwards
sustain an action for further damages."
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In Fabricatte v. Lannitz (3 Sand. S. C. R. 744), tMs suggestion of Judge Parker, that the defendant cannot sustain an action for further damages, is approbated. But in
neither case was the question before the court, and the suggestions are only important as shewing the universality of
the doctrine that the defendant, by recoupment, can only
reduce the plaintiff's damages, and takes nothing in that
action for his excess of damages.
But in Mendell v. Steel (8 M. & W. 858), this question of
the right to maintain an action for further damages was

before the court, and Paeke, B., after discussing to some
extent the origin and present extent and application of this
doctrine of diminution or reduction of damages by the defendant, uses this language: "It must, however, be considered that in all cases of goods sold and delivered with
a warranty, and work and labor, as well as the case of goods
agreed to be supplied according to a contract, the rule which
is found so convenient, is established; and that it is competent for the defendant in all of those, not to set off by a
proceeding in the nature of a cross-action, the amount of
damages which he has sustained by a breach of the contract, but simply to defend himself, by showing how much
less the subject-matter of the action was worth by reason of

the breach of contract, and to the extent that he obtains,
or is capable of obtaining, an abatement of price on that
account, he must be considered as having received satisfaction for the breach of contract, and is precluded from recovering in another action, but no more. All the plaintiff
could by law be allowed in diminution of damages on the
former trial, was a deduction from the agreed price, according to the difference at the time of delivery between
the ship as she was, and what she ought to have been, according to the contract ; but all claims for damages beyond
that, on account of the subsequent necessity for more extensive repairs, could not have been allowed in the former
Although this auaction, and may now be recovered.""^
thority does not cover the entire question suggested by
This is perhaps doubtful (1 Sutherland on Damages, J 189; Edgemoor
Co. V. Brown Hoisting Mach. Co. (1906) 6 Pennew. (Del.) 10), though
quite clear that if the defendant attempts to establish a recoupment
and is defeated on the merits he wiU be barred from afterwards prosecuting
an independent action on the same facts.
(Grant v. Button (1S17) 14 Johns.
(N. Y.) 377; O'Connor v. Vamey (1857) 10 Gray (Mass.) 231; Beall v.
59.

Iron
it is

Pearre (1858)
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counsel, it shows that the judgment in the
former action is not considered as necessarily a complete
and final adjudication of the whole subject-matter of the
defendants' injury, in all cases. Nor is there any hardship
in the rule that when the defendants' claim for damages is
complete at the time he seeks to recoupe them, he shall be
considered as waiving all of such claim against the plaintiff,
The defence
except so much as will defeat the recovery.
by recoupment is voluntary. The remedy by cross-action
always subsists, and the defendant is presumed to know
the extent of the loss and injury he has sustained.
With
both remedies before him, the exercise of an option, when
the consequences are known and can be provided against,
If, then,
can never be regarded as imposing a hardship.
the defendant at his election can compel the whole matter
to be adjudicated in one action, it can do no great injustice
to say, that by such choice he concedes that he has no claim
for damages, beyond those of the plaintiff, and that he is
content to defeat the plaintiffs ' recovery.
the defendants'

It

must be certified to the circuit court for the county of
Wayne as the opinion of this court, that the defendants
are not entitled to judgment against the plaintiffs for the
excess of their damages, as found by the special verdict
over the amount of the freight earned by the plaintiffa.

