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many years, and at this time was conﬁned
to her bed, and unable to leave it without
(81 Mich. 581, 46 N. W. Rep. 106.)
help.
Toland found her in a bedroom ad
joining, and opening by a door into, the
July 2, 1890.
Supreme Court of Michigan.
kitchen,—a
C0111
kitchen bedroom,—which
Case made from circuit court. Kent coun
He asked
munieated with no other room.
ty; Grove, Judge.
Mrs. Page, who said that she was ready to
Petition by Arlston J. Cook to admit to make her will, and wished him to draw it.
probate the alleged will of Alzina Page. (1e if she wanted it drawn in the same manner
by Laaden \Vinehester qas
ceased.
Contested
She
~she had before told him to draw it.
and Clarissa Winchester.
Probate was rc-F said, "Yes," and he proceeded. There was
fused by the probate judge, and, on appeal no table in the room where Mrs. Page was.
to the circuit court. this action was afﬁrm
and he drew the will on a table in the kitch~
Proponent appealed to this court.
ed.
en. This table was near the bedroom door~
Maiter & Felker, for appellant.
Butter but when the door was open it was impos
for any one lying squarely on the bed
ﬁeld’ & Keeney and Thompson & Temple, for 1sibio
.to
see the table or any one sitting at it.
respondents.
Mrs. Page could not move in bed, and was
not able to see the table.
Toland drew the
MORSE, J. This controversy involves the‘ will, and took it into the bedroom, and read
validity of a will, the sole question being it to Mrs. Page.
She was satisﬁed with the
whether or not it was duly executed, or will. Not being able. to handle a pen Very
rather witnessed, under the laws of this well, she requested‘ Toland to write her
state.
There is no question of fraud or un name. He went to the kitchen table and
due inﬂuence in the case, nor did the tes
wrote it.
He then came in, and she made
tatrix lack mental capacity to execute a will. her mark. Three ladies were present in the
It must be conceded from all the testimony room, Mrs. Weaver, Mrs. McConnell, and
in the case that the will was drawn by an Mrs. Miller.
Mrs.
requested
Mrs. Page
honest, disinterested, and trustworthy man; Weaver and Mrs. McConnell to witness the
that he was the chosen instrument of Mrs. will. Mrs. Weaver did not wish to sign it
Page to draft it; that she had frequently for some reason, and Mrs. Page then signi
consulted and advised with him before as ﬁed that she wished Mrs. Miller to witness
to the disposition of her property, and had it.
Mrs. Miller and Mrs. McConnell then
told him how she intended to bequeath it; stepped into the kitchen and signed the
that the will as made was just as she want ,will as witnesses.
Mr. Toland and the wit
ed it, and as he had long intended to make i nesses then went into the room again, and
it; that it was read to her before she signed Toland read the will over to her again, and
it and after she signed, at both of which asked her if it suited her. She said it was
times she expressed herself as fully satis-i all right,—just as she intended it should be.
ﬁed with it; that she signed it in the pres-’ Toland showed the names of the witnesses
He tes
ence of the persons who witnessed it, and to her, and also read them to her.
that she requested them to witness it; that tiﬂed that previous to his showing it to her
she asked them after it was executed if they she asked the witnesses if they had signed
had witnessed it, and received an aﬂirmative it. and they told her they had.
The door
answer,
and was then shown their signa
was open between the kitchen and bedroom
tures, and their names were read over to her. when the witnessing was done.
Mrs. Mil
If the will is not sustained, the property ler’s testimony agrees with Toland, except
will certainly go, under the law. where she she says that she stood in the door when
did not wish it to go.
It is therefore the the will was being read over after the wit
duty of the courts to uphold it if possible. nesses had signed it, and did not hear Mrs.
It is claimed that the requirements of our Page ask her or Mrs. Council if they had
signed as witnesses, but heard Toland tell
statute were not complied with in the wit
The statute provides her that they had witnessed the will, and
nessing of this will.
(How. St. § 5789) that three things are read their names to her. Mrs. McConnell
requisite to the validity of a will: (1) That (now Mrs. Merritt) states that when they
it shall be in writing; (2) that it shall be went back into the bedroom after witness
signed by the testator, or by some person in ing the will, and Toland read it all over to
his presence, and by his express direction; Mrs. Page again, she said it was all right,
and just as she wanted it; the witnesses
(3) that it shall be attested and subscribed.
in the presence of the testator, by two or and everything were all’ right.
“She asked
more competent witnesses.
told her we
me if we had signed it, and
Mrs. Miller and Mr. Toland were
The will was drawn by James Toland, su had.
pervisor of the townhlp of Byron, Kent there."
The room in which Mrs. Page was
The kitchen
county, who lived only a few rods from Mrs. lying was eight feet square.
The distance
Page. and with whom she had frequently was about ﬁfteen feet square.
talked about making her will. and how she from where the witnesses sat while signing
wished it drawn. On June 30. 1338. she sent the will to the bed of Mrs. Page was about
for him. Mrs. Page had been an invalid for twelve feet. The will was denied probate
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of Kent county,
.by the judge of probate
and on appeal to the circuit court his action
was aﬂirmed.
It is claimed that the will was not execut
ed—witnessed—in
the presence of the testa
trix. It is true that it was physically im
possible for her to see the witnesses when
they were in the act of signing it without
moving herself upon the edge of the bed,
which she was unable to do. And it is ar
gued by counsel for the contestants
that
there are no cases to be found in the books,
except possibly two, which can be claimed
as authority for the admission of the will
to probate.
That the statute has been uni
formly held to require that “the condition
and position of the testator when his will
is attested, and in reference to the act of
signing by the witnesses, and their locality
when signing,
must be such that he has
knowledge of what is going forward, and is
mentally observant
of the speciﬁc act in
progress, and, unless he is blind, the signing

l

he can see them sign if he desires to do so;
he must be in a position where it is possible
to see them.
The fact that the will, after
being witnessed out of the testator’s sight,
is brought to the view of the testator, and
he looks upon the signatures of the witness
es, and they then acknowledge the witness
ing of it before him, will not cure this de
feet in its execution, according
to the au
thority of some of these cases. See Chase v.
Kittredgc, 11 Allen, 61; In re Cox’s Will, 1
Jones (N. C.) 321; Graham v. Graham, 10
Ired. 219; Russell v. Falls, 3 Her. & McH.
457;
Lamb v. Girtman, 33 Ga. 289; In re

Downie’s Will,

42

Wis.

66.

The extreme rule laid down in some of
,
‘ these cases cited by counsel for contestants,

notably Graham v. Graham, supra, a North
Carolina case, was criticised, and I think
~justly so, by Justice Champlin in Maynard
v. Vinton, 59 Mich, at pages 148, 149, and
26 N. W. Rep, at pages 405, 406, but for the
Lpurposes of that case the doctrine of Aikin
by the witnesses must occur where the tes v. Weckerly was adhered to. In Maynard v.
may see them Yinton, the testatrix was in a position where
tator, as he is circumstanced,
might have seen the witnesses sign, as
sign if he choose to do so. If in this state of
lshe
things some change in the testator’s posture .they were within the range of her vision if
is requisite to bring the action of the wit she saw ﬁt to look, as was also the case
nesses within the scope of his vision, and with the testator in Aikin v. Wcckerly. The
such movement is not prevented by his phys- , precise question raised by the record in this
ical inﬁrmity, but is caused by an indispo case has never been presented to this court.
sition or indifference on his part to take and neither of the two cases above mention
visual notice of the proceeding, the act of ed seems to stand in the way of a just and
witnessing is to be considered as done in his liberal construction of the statute in this
If, however, the testator’s ability case in favor of the validity of the execu~
presence.
to see the witnesses subscribe is dependent tion of this will of Alzina Page.
I agree
upon his ability to make the requisite move .with Judge Champlin that “presence,"
as
ment, then if his ailment so operates upon used in the statute, has been too narrowly
him as to prevent this movement, and .on construed by many of the courts as meaning
this account he does not see the witnesses that the witnesses must be under the eye of
I ﬁnd two cases referred to on
subscribe, the will is not witnessed in his lthe testator.
presence."
Aikln v. Weckerly, 19 Mich. ’the argument where the facts are almost
504, 505.
A large number of cases are cited identical with those found by the circuit
in .support of the counsel’s claim, to wit: 'judge Iin this case, and in both of which the
In the ﬁrst, (Sturdivant
Mandeville v. Parker, 31 N. J. Eq. 242; twill was sustained.
Wright v.IManifold, 1 Maule & S. 294; Reyn Iv. Birchett, 10 Grat. 67,) the will was attest
olds v. Reynolds,
1 Speers, 253;
Robinson led by the witnesses subscribing their names
v. King, 6 Ga. 539; Brooks v. Duffell, 23 Ga. as such in a different room from that in
441;
Reed v. Roberts, 26 Ga. 294; Jones v. which the testator was lying at the time of
Tuck, 3 Jones (N. C.) 202; Eccleston v. such signing.
The testator could not see
Petty, Carth. 79; Broderick v. Broderick, 1 .the witnesses in the act of signing, either
P. Wms. 23!); Lamb v. Girtman, 33 Ga. 289; from the bed on which he lay or from any
Neil v. Neil, 1 Leigh, 6; Orndorff v. Hum lother place within the room. The testator
mer, 12 B. Mon. 626; In re Downie’s Will, lsigned the will in the presence of the wit
requested
nesses, and
40 Ga. 122;
42 Wis. 66; Dutﬁe v. Corridon.
them
to attest it.
Edelen v. HardeyIs Lessee, 7 Har. & J. 61; They went together into another room for
Russell v. Falls, 3 Bar. & Mcii. 457; Gra ithat purpose, it being inconvenient to do so
ham v. Graham, 10 Ired. 219; In re CoxIs in the room where the testator was lying.
Will, 1 Jones (N. C.) 321; ltagland v. Hunt When they subscribed their names no other
ingdon, 1 Ired. 561; Chase v. Kittredge, 11 person was in the room, and they immedi
Allen, 49; Compton v. Mitton, 12 N. J. Law, lately returned to the room where the testa
They were gone from that room
71; Combs v. Jolly, 3 N. J. Eq. 625; Mickie tor was.
’
They took the will to
v. Matlack, 17 N. J. Law, 86; Hindmarsh v. not over two minutes.
Carlton, 8 H. L. Cas. 160.
the testator, who was lying in bed, and,
It must be conceded that these cases all both of the witnesses being together, one of
fully support the contention that the will them said to him, “Mr. Sturdivant, here is
must be witnessed in the same room with your will witnessed;"
at the same time
the testator, or, if out of the room, where pointing with his ﬁnger to the names of the
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witnesses, and holding the will open before it in an adjoining room, furnishes as com
him, the names of said witnesses being on plete a security against the frauds and im
positions sought to be guarded against by
the same page, and close to that of the tes
tator. He took the will in his hands, and the statute as the actual manual operation
looked at it as if he was examining it. He ,of writing their names by the witnesses un
then closed or folded it. On being told that' der his eye.
The identity of the witnesses
he was ill, and had better give the will to' is also equally assured In both modes.
In
some one to keep for him, he asked whether the Massachusetts case the court was unani
if he got well he could take it back from the mous in sustaining the will. In referring to
the holding by some of the courts that an at
person to whom he might give it. Being an
swered in the aﬂirmative.
he said: “It lsi testation was lnsuﬁﬁcient when the testator
my will, and
may did not and could not see the witnesses sub
wish it to stand~ but
hereafter,
well, wish to make scribe their names, Chief Justice Morton,
on getting
speaking for the court, says:
some slight alteration in it." He then hand
“We are of
ed the will to a friend.
In the other case, opinion that so nice and narrow a construc
of Riggs v. Riggs, 135 Mass. m, (decidedl tion is not required by the letter, and would
June 21, 1883,) the witnesses to the will. defeat the spirit, of our statute.
saw the testator sign it, and were in the The statute does not make the test of
room with him at the time. They signed it validity of a will to be that the testator must
subscribe
their names.
as witnesses in a room adjoining the one tes- i see the witnesses
tator was in, and at a distance of about nine l They must subscribe 'in his presence,’ but in
feet from him, the door being open.
The| cases where he has lost or cannot use his
testator was in bed, and in such a positionl sense of sight, if his mind and hearing are
that if he had been able to turn his headl not affected, if he is sensible of what is
round he might, by so turning it, have seen I being done, if the witnesses subscribe in the
the witnesses when they signed their names. , same room, or in such close proximity as
and also the will itself, unless during a to be within the line of vision of one in his
part of the time when their bodies obstruct-I position who could see, and within his hear
‘
ed the view; but from the effect of an injury ing, they subscribe in his presence.
which he had received he could not in point In a case like the one before us, there is
of fact turn his head suﬁﬁciently to see them much less liability to deception or imposi
and the will at the time when they were tion than there would be in the case of a
signing their names as witnesses.
After the blind man, because the testator, by holding
witnesses had signed the will it was hand
the will before his eyes, could determine by
ed to the testator as he was lying upon the~ I sight that the will subscribed by the witness
bed, and he read their names as signed, and es was the same will executed by him.
' * The door was open, and the table
,'
said he was glad that it was done.
These cases differ from the one at bar only i was within the line of vision of the testator,
in the fact that the will was taken, after if he had been able to look, and the wit
witnessing, into the hands of the testator,. nesses were within his hearing.
The few
tator could hear all that was said, and knew
who in one case looked at it, and in the oth
er read the names, while in Mrs. Page’s case and understood all that was done; and, aft
the names were shown her while the will er the witnesses had signed it,
was in the hands of the scrivener and read was handed to the testator, and he read
their names as signed, and said he was glad
to her, as well as the names of the witness
in it was done. For the reasons before stated,
es to it. The difference is unimportant.
if three of the cases the maker of the will we are of opinion that this was an attesta
knew what he or she was doing, and what .tion in his presence, and was suﬂicient."
So, in this case, the witnesses were in the
was being done, being conscious of all that
vision if she could
took place, and no claim of fraud is made line of the testatrix's
or entertainable in any of them. The major have moved to one side of the bed, which
ity of the Virginia supreme court (three out she could not do, as in the Massachusetts
of ﬁve judges) sustained the will in the ﬁrst case the witnesses were in the range of
the testator’s vision if he could have turned
case. and held that the statute was substan
tially complied with, in a very able and ex his head. but he could not.
am better satIn his isﬁed with the liberal construction of the
opinion
by Justice Lee.
haustive
opinion the learned justice shows conclusive
of these two
statute and the reasoning
ly from the authorities that the words “in cases than
am with the authorities cited
presence of" do not necessarily imply that to the opposite, and sustaining the "nice
the testator and the witnesses must be in and narrow" interpretation
of the statute;
the same room, nor that actual sight or in
and in the case at bar, such holding, as
spection of the process of signing is peremp
will in most cases, reaches the justice and
torily required. because it is well settled that equity of the case, which adds to my satis
a blind man may make a will.
He holds faction. No fraud was perpetrated, and none
by the witnesses
of well could have been, under the circumstan
that the recognition
their signatures
to the will made within ces of the execution of this will.
But in
the immediate sight and presence of the tes holding the will invalid, a fraud is commit
after they have signed ted upon the testatrix, as well as her chosen
tator, immediately
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beneﬁciary, by the law, and her property is
disposed of contrary to her wish and inten
tion, to those from whom she sought to keep
it away. It is not the purpose or province
of the law to do this when it can be avoid
ed.
In the deﬁnition of the phrase “in the
presence of" due regard must be had to the
of each particular case, as it
circumstances
is well settled by all the authorities that the
statute does not require absolutely that the,
witnessing must be done in the actual sight
of the testator, nor yet within the same
room with him.
If. as before shown, they
sign within his hearing, knowledge, and un
derstanding,
and so near as not to be sub
stantially away from him, they are consider
But we hold that
ed to be in his presence.
the execution of this will was valid express
ly upon the ground that not only was the act
of signing by the witnesses within the hear
ing, knowledge,
and understanding of the
testatrlx,
but after such signing the wit
nesses came back into the room where she
was with the will, which was on one sheet

that the will was then again all
read over to her by the scrivener, and the
names of the witnesses read to her and their
signatures shown to her, and she informed
by the witnesses, or one of them in the pres
ence of the other, that the will had been
signed by them; and that she then said it
was all right, "just as she wanted it; wit
nesses and everything was all right." This
seems to us to have been a substantial com
pliance with the statute. and a witnessing
in the presence of the testatrix.
The cir
cuit judge returns in his ﬁndings of fact
that his decision was based entirely on the
ground that the will was not properly wit
nessed under the statute; that, the will not
being admitted in evidence for this reason,
the case proceeded no further, the proponent
taking an exception, and resting.
The con
testants announced that they were prepared
to show that the testatrix was incompetent
to make a will.
The judgment of the cir
cuit court will be reversed. and a new trial
granted.
The other justices concurred.
of paper;

it

it

it
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BENNETT, J.
Questions arise un
der the charge of the court; and the ﬁrst is,
what will satisfy the statutory requirement
of signing? Was the name of this testator
in the beginning of the will a suﬂicient sign
in the case of
ing to satisfy the statute?
Lev.
the will was in
Lemayne v. Stanley,
the handwriting of the testator, and such
signing was held sufﬁcient, within the stat
ute of 29 Car. 11., which required all wills
In that case, as in
of land to be signed.
this, the will commenced, “I, John Stanley,
make," etc.
After that decision the law was
regarded as settled in England; and the case
of Lcinayne v. Stanley has not only since
been followed in that country, but also in our
sister states which have, by legislative enact
The
ment, adopted the statute of Car. II.
rule was so effectually established that courts
of justice, though repeatedly solicited, could
not be induced to break in upon it. In Eng
land they have found that a statute was nec
essary to change the law in this particular;
and in the reign of the present queen one
has been passed requiring a will to be signed
at its foot. The same has been done by some
of our neighboring states. It was said in
England, and the same has been said in the
argument of this cause, that the case of Le
mayne v. Stanley was an evasion of the stat
ute, and opened a door for the perpetuation
that
of frauds, and was so nonsensical
If that decision
ought not to be followed.
had the effect to open a door for the commis
cogent rea
sion of frauds, this certainly is
son why
should not have been made in the
ﬁrst place, or since followed.
But
am not
aware that such has been its eﬁfcct.
Where
the whole will is in the handwriting of the
testator, and is attested by three witnesses
in the presence of the testator, and published
by him as his last will, in their presence,
is difﬁcult for me to see how the fact that
the signing at the top of the will is held
sutﬁcient signing can open a door to fraud.
It must be shown that the will possesses
and, to
ﬁnality before
can be operative;
give it this quality, the testator must, at
least, at the ﬁnal execution of the will, adopt
the writing of his name, at the beginning of
the will, as a signing, and so intend it.
think in New York they have, or have had, a
statute which requires a will to be subscribed
and this, their courts have
by the testator;

a

gas

L. C. Kellogg and E. N. Briggs, for appel
R. Pierpoint and
T. Wright, for ap
lant.
pellee.

I

is an appeal from a decree of the pro
bate court of the district of Fairhaven, which
approved and allowed an instrument in writ
ing presented as the last will and testament
It was object
of Samuel Adams, deceased.
by the appellant (1) that said instrument
/ed
not signed by said Samuel Adams, nor
by .any other person in his presence, and with
is express direction;
(2) that it was not sub
scribed by three credible witnesses in the pres
ence of said Samuel Adams and of each oth
er; and (3) that it was not the last will and
The in
testament of said Samuel Adams.
“I, Samuel Adams, of
strument commenced:
' * " do hereby make this,
Westhaven,
my last will and testament;" and concluded
have
“In testimony whereof
as follows:
hereunto set my band and seal, and publish
and declare this to be my last will and tes
tament, this 12th day of September, in the
year of our Lord eighteen hundred and thirty
sealed, published,
and de
Signed,
seven.
clared by the said Samuel Adams, as his last
will and testament, in presence of us, who
have hereunto subscribed our names as wit
at the request and in the
nesses thereof,
presence of the testator, and in the presence
of each other.
This last clause pur
[Seal.]"
but
ported to be signed by three witnesses;
the name of Samuel Adams did not appear
in any place upon the instrument, except in
ﬁrst clause of the will, and in the attest
The case wa
ing clause, as above shown.
jury, and evidence was receiv
tried before
ed which tended to prove that the will, though
.written at diffferent times, was wholly in tne
was sub
ktmstatgrfs handwriting, and that
scribed by the three attesting witnesses in
the presence of the testator and of each oth
er, and at his request, he declaring it at the
time to be his will.
The judge instructed
the jury that the writing by Samuel Adams
of his name in the attestation clause was
suﬂicientand legal signing underthe statute of
the state; also that
was not necessary that
the writing of his name in the beginning of
the instrument should have been one simul
taneous act with the writing by him of the
whole instrument, in order to constitute the
same a legal or suﬂicient signing, nor was
necessary that the whole act or intended in
strument should have been in his contempla
tion when he so wrote his name; and that,
even if the diffferent parts of the instrument
were written at different times, yet if the
jury should ﬁnd that the instrument com.
menced in his name, and was wholly written
was completed, he
by him, and that, after
produced the same to the three witnesses, and
declared
to be his will in their presence,
and requested them to witness
as his will,
and that they subscribed their names to the
instrument in his presence,Iand in the pres

a

' This

I.

Feb. Term, 1849.

1,

Court of Vermont.

3

(21 Vt. 256.)

ence of each other, as witnesses to his last
will, the jury should also ﬁnd that the instru
ment was suﬂiciently signed and executed
by him as a will.
The jury found that the
instrument
was signed by Samuel Adams.
and that it was attested and subscribed
agreeably to the statute, and is the last will
and tetament of said Samuel Adams, de~
ceased. Exceptions by appellant.

'
'
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said, requires a will to be signed at the foot.
This was doubtless according to the etymol
ogy of the word "subscribed;" though. if I
mistake not, the supreme court of that state
held that the introduction of the word "sub
scribe" in their statute, instead of “sign,"
should not change the construction from that
which had been given to the statute of Car.
11.; but the court of errors thought otherwise.
The etymologyof the word "sign" does not
necessarily require the signing to be at the
bottom of the instrument, and it is much a
matter of taste as to the place of signing.
If
the question were res integra, we might think
the bottom of the will was the place where
the statute intended it should be signed by
the testator; but to me it seems rather imma
terial in which place the will is signed, pro
vided it is shown to have the necessary au
The law, as established in the
thenticity.
Case of Stanley’s Will, has become a rule of
property, and stare decisis seems wiest to
me. When our statute of wills was enacted,
the statute of Car. II. had received a long,
and well-known construction;
and
ﬁxed,
when we adopt an English statute we take
it with the construction which it had receiv
ed, and this upon the ground that such was
the implied intention of the legislature.
We
think the case of Lemayne v. Stanley should
be binding upon this court.
To impugn or
overthrow
it would be to impugn or over
throw a rule of property which has long been
This should never be
settled and acted upon.
done unless upon the most urgent necessity.
The case of Lemayne v. Stanley does not
In Knight v. Crockford, 1 Esp.
stand alone.
190, it was held that where a writing began,
“I, A. B., agree," etc, it was a suﬂicient sign
ing, within the statute of frauds; and there
are other cases to the like effect, which, in
are like the case of Lemayne v.
principle,
See 1 Jarm. Wills, TO.
Stanley.
The counsel for the appellant seem con
strained to admit, in substance. that the sign
ing of a will at the beginmng may, if so de
within the
signing,
signed, be a suﬂicient
statute of Car. 11.; but they insist that, in the
case before us, the testator intended to sign
this will at the foot, and that consequently
the will was incomplete and wanting in ﬁnal
I think it is hard
ity until it was so signed.
ly possible not to see that, at the time the
testator inserted his name at the beginning
of the will, a further signing of it was in
before it should have authen
contemplation
ticity; and if the jury have not, by their ver
dict, found the will to be complete and ﬁnish
ed at the time of its publication, it should not
In the treatise Mod
have been established.
ern Probate of Wills (page 154) the writer
says: “Although the.testator may have com
menced his will thus, .I, A. B., make,’ etc.,
with an intent of repeating his signature at
the end of the will. yet if he subsequently
acknowledge the instrument as his will to the
attesting witnesses. without allusion to the
signature, we presume that the will was suﬂi

elently signed."
In 1 Jarman on Wills (page
“If the testator contemplated
70) it is said:
a further signature,
which he never made.
the will must be regarded as unsigned;" and
.
so, doubtless, are the authorities,
as well as
the reason 0! the thing.
But he well re
marks that the reasoning seems only to apply
where the intention of repeating the signa
ture remained unchanged to the last; for a
name, originally written with such design,
might afterwards be adopted by a testator
and such, the writer
as the ﬁnal signature;
says, "would probably be the presumed in
tention, if the testator acknowledged
the in
strument as his will to the attesting
wit
nesses, without alluding to any further act of
signing." We think this is a sound view of
If the will, as the jury must
the subject.
have found in this case, was attested by
three witnesses in the presence of the testa~
tor, and in presence of one another, and pub
lished by the testator in their presence as his
last will and testament, it was to all intents
and purposes an adoption of such a signature
as was then aﬂixed to the will; and if the .
will then had such a signature as could be
held suﬂiclent imder the statute, nothing fur
ther need be done.
The will then becomes
complete, and possesses all the duality which
It is the same thing. in
can be required.
effect, as if the signature had been originally
The case of l-lubert
made animo signandi.
v. Treherne, 42 E. C. L. 388, is regarded by
the appellant’s counsel as a leading case to
show that this will was incomplete.
The
names of the parties to the agreement were
stated in the beginning of the articles; and it
concluded, "as witness our hands," but no
signatures followed.
The court, it is true,
held that this agreement was not signed,
within the statute of frauds, for the reason
that the words, “as witness our hands," im
ported that a further signing was intended.
i fully accord with this decision; but it
should be remembered that there was noth
ing in that case to show an adoption of the
signatures in the commencement of the ar
Tindal, C. J.,
ticles as the ﬁnal signatures.
says:
“There was no suﬁﬁclent original sign
Colt
ing, and no subsequent recognition."
man, J., remarks that “there was no suiti
cient authority to give out the copy in behalf
of the party to be charged with the agree
ment;" and Erskine, J., says he is "not pre
pared to say that, if the articles had been
delivered by any proper authority. the sign
ing would not have been suﬂiclent." Had
the case shown a subsequent recognition of
the articles, I can have but little doubt the
have been different.
The
decision
would
cases of Saunderson v. Jackson, 2 Bos. & P.
238, and Schneider v. Norris, 2 Maule & S.
286, rest upon the ground of a subsequent
recognition.
Though the case of Johnson v.
Dodgson, 2 Mees. & W. 659, is much relied
upon by the appellant, yet it recognizes all
the principles necessary to sustain the charge
Lord Abinger remarks
of the county court.
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that the cases have decided that, although the witnesses who attested
in her presence and
signing be in the beginning or middle of the at her request; she being at that time unable
instrument, yet it is as binding as if it were to write. The principle adopted by the court
at the foot; the question being always open was that though her name in the beginning
of her will was not intended, when written,
to the jury whether
the party, not having
signed it regularly at the foot, meant to be to be her signature, yet, as
was so design
bound by it as it stood or whether it was left ed at the time of the publication, and there
so unsigned because he refused to complete was then no intention on her part further to
sign her will,
it. This principle we apply to the case be
was
suﬂicient signing with
in their statute, which was
fore us. The jury have found that the testa
copy of the
English statute.
tor produced the will in question to the wit
This is in accordance with
the English cases.
nesses, and declared it to be his will, and
requested them to witness it as his will.
It has been argued that the writing of the
This shows that the testator did not then con testator’s name in the beginning of the will
template a further signing of the will, and could not be an act recognizing the whole
is, in effect, a ﬁnding by the jury that the substance of the instrument, unless the whole
testator adopted the instrument as it was factum was simultaneous
with it, and was
then signed as his will; and, if so, then the also in the contemplation of the testator at
signing was suﬂicient to satisfy the claims of the time he wrote his name.
It may be true
the statute.
It might, perhaps, have been that when the signing of the name in the be
urged with some propriety that, though this ginning of the will is, in and of itself, to
will contains the usual ad testimonium
be taken as a signing of the will within the
clause, yet that, upon its face, it furnishes no statute, without any subsequent recognition,
must appear that the testator had the
evidence from that circumstance that a fur
ther signing was intended at the time the whole object of the instrument in prospect
testator drew up his will.
This clause is when he wrote his name, and that the in
written on the original will, it appears, so strument must be completed by one simulta
close to the seal that there is no room for his neous act; yet, suppose
to be so,
cannot
signature opposite to the seal, or very near apply to a case like this.
Here the signa
to it; but, as the case was not put to the ture did not become
suﬂicient signature,
jury upon any such ground, it is not neces within the statute, until
was adopted as
sary to consider it.
The case is right, going such at the time 01516.h? publication of the';
will; .and “then the whole .subject-matter
upon
the ground that the ad testimonium
clause to this will furnished evidence prima
of the will was in the mind of the testator,
facie that at the time it was written a fur
and the will was completed by one simulta
ther signing was in the mind of the testator.
neous act.
Since the cases of Ellis v. Smith,
The case of Waller v. Waller, 1 Grat. 454, has
Bur
Yes. Jr. 11, and Carleton v. Gritﬁn,
been pressed upon us; but we cannot accede rows, 549, the law has been settled that the
to the doctrine of that case.
It is there said testator need not in fact sign the will in the.
that the ﬁnality of the testamentary
and
intent presence of the attesting witnesses;
must be ascertained from the face of the pa
is there held, if the will be so signed that
per, and that, to constitute a suﬂicieut
sign
can in any event satisfy the statute, and the
ing under their statute, it must appear from teswtor declare
to be his will before three
the frame of the instrument,
and upon its witnesses, that this is equivalent to signing
face, that the signing was intended to give
before them, and satisﬁes the statute. This
it authenticity as a signature, and tnat it case has been very fully examined by the
was complete without any further signature,
has been
counsel, and every consideration
and that the paper itself mustIshow all this. urged that could bear upon the question be
We think that unless there is something pe
fore us; and we may well admire the learn
culiar in the statute of that state, this case ing and ability which have been displayed
is unsound and stands opposed to the whole in the argument, yet we do not feel at liber
current of decision under the statute of Car. ty to depart from well-established landmarks.
11.
The case of Sarah Miles’ Will, 4 Dana, The statute of Car. 11. had received a settled
which the appellant has referred the court construction when our statute was passed,
to, contains the sound doctrine on this sub
as
and we must regard that construction
ject.
Her will was drawn by a neighbor, at binding upon us. If we should change a rule
her request, and under her dictation,
and of property, because we might think that the
commenced thus, “In the name of God,
more obvious and popular meaning of the
signing of the
Sarah Miles," etc., and concluded with the word "sign" might import
usual ad testimonium
clause.
It was read instrument only at its foot, we should, in my
to and approved by her, but not then signed opinion, be far from duty.
or attested.
After this she acknowledged
The result is, the judgment of the county
’
the paper as her will, in the presence of the court is atﬂrmed.
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O’NEILIS WILL.

desire to make.
When presented for pro
bate, the entire blank space was ﬁlled in,
(91 N. Y. 516.)
and, it being apparently
in ex
insuﬂicient
tent to contain all of the provisions sought to
Court of Appeals of New York. March 6,
1883.
be introduced into the will, the thirteenth
Appeal from supreme court, general term, seems to have been carried over and ﬁn
ished on the ﬁrst eight or ten lines of the
third department.
fourth page.
That portion of the will seems
Proceedings before the surrogate of Essex
in no way to be authenticated, and leaves a
county for the probate of an instrument pur
porting to be the will of James O’Nell, de blank space of two-thirds of a page below
The names of the testa
ceased.
The will was drawn upon a printed the written lines.
blank of four pages, with a printed heading tor and of the witnesses were subscribed to
wards the bottom of the third page, below
and formal commencement at the top of the
the
formal printed termination of the will,
ﬁrst page, and a printed formal termination
at the foot of the third page, where the tes-, land there only. The portion of the thirteenth
The inter-i paragraph. immediately preceding the printed
tutor and the witnesses signed.
termination,
was manifestly incomplete, and
vening blank spaces on the ﬁrst, second~ and
third pages were ﬁlled with the peculiar pro lthe lines written on the fourth page were ob
viously a continuation
of this broken para
visions of the will, but, being insuﬁﬁcient for
graph.
The two portions were not, however,
all of the writing, about: two-thirds of the
last written article was carried over to the sought to be connected by means of a refer
fourth page. Such article was as follows: ence, an asterisk, words, or symbol, indicat
ing the relation to each other.
Material pro
“(13) And I authorize and empower my ex-i
writing on the
ecutors hereinafter named to sell, convey, as- - visions are contained in the
Upon this state of facts, the
sign, and transfer my real property for theq fourth page.
bequests, hereiubefore named and mentioned. |question is raised that this is not such a sub
either at private—[Here followed, at the endq iscription and signing by the testator and wit
of the third page, the appointment of execu .nesses, at the “end of the will," as is re
2 Rev. St. p. 63~ § 40.
quired by our statute.
tors, the signature of the testator, the attes
of some of the elemen
The application
tation clause and signatures of subscribing
witnesses, and then at the top of the fourth. tary principles governing the interpreting of
page appeared the following paragraph:]—0r statutes would seem to furnish a safe and
of the
certain guide for the determination
public sale, and in the manner which they
stat
question
presented.
words
of
the
The
will deem the most proﬁtable and advanta
geous to my said estate; but in no case ute must be construed in their plain. obvi
shall my said executors be process by law or ous sense, according to their signiﬁcation
otherwise to sell and convey and dispose of ‘among the people to whom they were direct
.
312; Sto
my said real property before the lapse of ﬁve ed. Ogden v. Saunders, 12 Wheat.
years after my death, unless my said execu ry, Coast. § 449. Also that construction must
effectuate, as far as
tors shall see ﬁt: and proper to sell and dis be adopted which will
of the
pose of the same by virtue of the power and , possible, the intent of the framers
evils
authority hereinbefore given them as afore statute, and obviate the anticipated
The will so drawn was read to testa... which were the occasion thereof. Tonnele v.
said."
The legislative intent was
tor, the portion written at the top of the. Hall, 4 N. Y. 140.
fourth page being read as if written in the: doubtless to guard against frauds and uncer
of
disposition
blank space preceding the printed matter on tainty in the testamentary
ﬁxed and certain
The surrogate admitted the property, by prescribing
the third page.
will to probate, and contestants appealed to rules by which to determine the validity of
wills of de
the general term, where the decree of the all instruments purporting to be
notes, Willis v.
Reviser’s
ceased persons.
surrogate was reversed. Proponents appeal
Lowe, 5 Notes Cas. Adm. & Ecc. 428. The
ed to this court.
question, then, arises whether the “end of the
Samuel will" referred to in the statute means the
Matthew Hale, for appellants.
Hand, for respondents.
termination of the instru-~
actual physical
ment, or that portion thereof which the tesI
RUGER, C. J. The matter in controversy tator intended to be the end of the willl
arises between some of the heirs at law and While it is possible that. in isolated cases;
the executors over the alleged improper exe the latter construct:ion might sometimes precation of what purports to be the will of clude the perpetration of a wrong, it certainly
James OINeil.
The instrument was drawn would not satisfy the general object of the
upon a printed blank, consisting of four pa statute of furnishing a certain ﬁxed and deﬁ
While the
nite rule applicable to all cases.
ges, the formal commencement being printed
primary rule governing the interpretation of
on the ﬁrst page, and the formal termination,
also printed, appearing at the foot of the wills, when admitted to probate, recognizes
third page; and the intermediate space be and endeavors to carry out the intention of
ing originally left blank for the insertion of the testator, that rule cannot be invoked in
of the statute regulating
such special provisions as the testator might the construction
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In the latter case courts do words in the will of the testator so describ
their execution.
not consider the intention of the testator, but ing that clause when he referred 'to my ex
ecutors hereinafter
that of the legislature.
named.' And parol evi
In considering the question stated upon au dence cannot be received for that purpose;
and it seems to me, also, that it would be
thority, some cases are found which appar
ently sustain the contention
of appellant’s directly contrary to the statute, which re
counsel.
In all of them, however, there was quires the will to be signed at the foot or
end, to permit probate of this clause."
a failure to observe the rules of construction
In
We think, Sweetland v. Sweetland, 4 Swab. & T. 6, Sir
which we consider controlling.
however, that the weight of authority favors J. P. Wilde says: “I have no doubt‘ the tes
tator did intend to execute in proper form
the theory that the statute ﬁxes an inﬂexible
rule by which to determine the proper execu
the will; the question is whether
he has
tion of all testamentary
instruments.
The done so." In Hays v. Harden, 6 Pa. St. 409,
cases cited from the English Reports, except Gibson. C. J., says: “Signing at the end of
certain ones hereinafter referred to, do not the will was required to prevent evasion of
its provisions." In Glancy v. Glancy, 17
afford much assistance in construing our stat
ute, from the fact that they cover a period IOhio St. 134, Day, C. J., says:
“The testa
during which material changes were wrought tor is required by this portion of the statute
in their statutes, and the further fact that to sign his will at the end thereof.
The rea
to pre
those statutes differ in material respects from son of this requisition is obviously
vent improper
our own.
alterations
of a will.“ The
The statutes of 15 & 16 Vict. c. 24. among provision is a judicious one, and care should
provided
other things,
that no signature ibe taken not to break in upon it by a lax in
terpretation.
“shall be operative to give effect to any dis
position or direction which is underneath, or
We think this question has been substan
which follows it, nor shall it give effect to .tially determined in this court in the case of
any disposition or direct-ion inserted after the Sisters of Charity v. Kelly, 67 N. Y. 409.
signature shall be made." From this alone I Folger, J.. says: "Can we say that the end
might be deduced arguments suﬂicient to dis
of the will has been found until the last
pose of the question involved in this case, if word of all the provisions
of it has been
our statutes contained similar provisions.
‘reached?
To say that where the name is,
As early as 1847, Sir Jenner Fast, in the ‘there is the end of the will. is not to observe
That requires that where the
case of Willis v. Lowe, supra, says: "Cases the statute.
have occurred before the real purpose of the end of the will is, there shall be the name. It
act had been ascertained, in which the court is to make a new law to
where we
sagthat
has given construction to the statute. as far ﬁnd the name, there is the
ad of the will.
requiring the sub
as possible, to fulﬁll the real intention of the IThe statutory provision
but the court is under the necessity' scription of the name to.be at the end is a
parties;
of looking at the clear intention of the act.' wholesome one, and was adopted to remedy
It should not be
The court was of the opinion, at ﬁrst, that 'real or threatened evils.
of this part of the act was to , frittered away by exceptions."
the intention
It will be seen, in all of the cases cited,
remove the diﬂiculty which had arisen un-.
der the statute of frauds, by the construction .there was no reason to doubt the testator’s
of which the signature at the commencement qintention to make a valid disposition of his
property;
and yet in each case the will was
of a will was equally good wit-h the signa
But there was another rea denied probate. because in the execution
ture at its end.
son for the provision, viz., to guard against thereof the testator did not conform to the
fraud.
The act required the signature to be 'provisions of the statute, in failing to place
at the foot or end of the will, to prevent any .his signature at the physical end of the will.
addition to the will being made after its exe ~ It is claimed by the counsel for appellant
cation in presence of witnesses."
In Dal , that the clause in question may be regarded
and thus held to be con
low’s Case, L. R. 1 Prob. 8: Div. 189, imme ,.as an interlincation,
diately following the signatures of the testa ‘structlvely a part of the body of the will.
think that this claim cannot be support
tor and the witnesses was the clause, “My ex
iWe
without opening the door to all of the
The will con
ecutors are," A., B., and C.
led
tained clauses in the body referring to the ex ’evils which the statute was intended to pre
but they lvent, and substantially abrogaiing its whole
ecutors as "hereinafter named,"
The same argument would
were named in no other place except after some provisions.
the signature.
It was held that the clause validate the addition of a fourteenth para
naming the executors could not be admitted ,graph to the unauthenticated
lines appearing
to probate, Sir J. P. Wilde saying:
“The on the fourth page, and lead, by logical de
question is whether, under St. Leonard’s act, lduction, to indeﬁnite extension.
It is said, also, that the cases holding that
(15 & 16 Vict., ) the clause appointing execu I
tors can be admitted to probate. Althoughl a paper or document referred to in the body
parol evidence may show that the clause ap of a will may be considered as a part there
pointing executors was written before the of, afford support to the construction claimed
signature, it is not made manifest by any by appeliant’s
counsel.
It is not believed

..54

EXECUTION OF WILLS.

that any paper or document containing testa
mentary provisions not authenticated accord
ing to the provisions of our statute of wills
has yet been held to be a part of a valid tes
tamentary disposition of property, simply be
cause it was referred to in the body of the
will. It was held in Tonnele v. Hall. 4 N. Y.
140, that a map appearing after the signature
upon a will, and said to be a reduced copy
of a map made by the testator of his real
estate and ﬁled in the county clerk’s oﬂice of
New York. and which was referred to in the
body of the will, did not require the signa
ture of the testator and witnesses to follow
it in order to make it a part of the will. It
is to be observed that the paper there in
question was referred to merely to identify
the subject devised, and contained no testa
mentary provisions.
It is further to be oi}
served that the will in the case cited was
complete without such additions, and that
the maps could probably have been used as
evidence to identify the property
devised.
even if no reference had been made thereto in
the ar
Independent of authority,
the will.
gument, upon principle,
leads inevitably to
the conclusion that the will was improperly
executed.
The signatures to it are confess
edly between the various operative and dis
posing parts of the instrument,
and in no
sense at the literal or physical end of the
will. That the signatures are where the
testator intended the will should end, we
have already seen, is not a material circum
stance. A blank space covering two-thirds of
a page of foolscap paper is left immediately
after the language we are invited to insert in
the will, and no possible guard is provided

against the addition

thereto of any such pro
in possession of~ this
paper may be tempted to make.
There can
be no answer to the proposition that to up
hold this will is to defeat the object of the
statute in requiring a will to be subscribed
at the end.
The opportunity of adding in
deﬁnitely to a testamentary provision will b6
legalized by so holding. and the statute, instead of establishing
an inﬂexible rule by
which to determine the proper execution of a
will, will be open to as many different cou
structions as varying circumstances may in
vite.
We thus arrive at the conclusion that the
will in question was not properly executed,
and it cannot, therefore, be admitted to pro
hate.
The claim that such parts of the will
as precede the signatures may be received,
and the remainder rejected, cannot be sup
ported.
The statute denies probate to a will
not executed in accordance with its provi
sions.
It is either valid or invalid, as an en
tirety, as far as its execution is concerned
It is undeniable that the portion following
the testator’s signature contains material pro
visions, and formed part of his scheme in
events, we have no
lmaking a will. At all
,way of determining the extent to which he
deemed them materiar, and cannot give effect
to one part, and deny force to another.
This
point was decided adversely to the appel
lant in Sisters of Charity v. Kelly and other
cases above cited.
The judgment should be
aﬂirmed.
All concur, except RAPALLO, J., not vot
ing.
Judgment aﬂirmed.

vision as the person
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made by him to them, or in their presence.
was, “I declare the
as to the instrument,
(110 N. Y. 611, 18 N. E. Rep. 433.)
within to be my will and deed,“ it was held
Court of Appeals of New York.
Oct. 26, 1888. that this was not a suﬁﬁcient acknowledg
to the witnesses
Appeal from supreme court, general term, ment of his subscription
within the statute.
In that case Allen, J.,
third department.
writing the opinion, said: “A signature nei~
Application to surrogate’s court of St. Law
ther seen, identiﬁed, nor in any manner re
county
rence
to probate the will of James
Mackay, deceased.
From a decree refusing ferred to as a separate and distinct thing,
cannot in any just sense be said to be ac
probate the executors and legatees appealed
knowledged by a reference to the entire in
general
term,
to the
where the surrogate’s
by name to which the signature
decree was aﬂirmed, and they appeal to the strument
In
court of appeals.
For opinion of the general may or not be at the time subscribed."
Mitchell v. Mitchell, 16 Hun, 97, aﬁﬁrmed in
term, see 44 Hun, 571.
this court in 77 N. Y. 596, the deceased came
Louis Hasbrouck, for appellants.
Wm. H. into a store where two persons were, and
Sawyer, for respondent.
produced a paper, and said:
“I have a pa
per which I want you to sign."
One of the
EARL, J. The subscribing witnesses came persons took the paper, and saw what it was
to the dwelling-house of the deceased by pre
and the signature of the deceased.
The tes
vious appointment,
and, while seated at his tator then said:
“This is my will; I want
writing-desk, he said to them:
you to witness it." Both of the persons there
"Gentlemen,
what I sent for you for was to sign my last upon signed the paper as witnesses, under
will and testament."
clause.
The deceased then
he took the attestation
Thereupon
from his writingrdesk the instrument offered took the paper, and said, “I declare this to
for probate, and, laying it before the wit
be my last will and testament," and delivered
nesses, said:
“It is now all ready, awaiting it to one of the witnesses for safekeeping.
your signatures."
He then presented the in At the time when this took place the paper
strument-to the witness McCarrier for his had the name of the deceased at the end
signature, and he signed it, saying. as he did thereof.
It was held that the will was not
properly executed, for the reason tnat one of
so, “1 am glad, Father Mackay, you are mak
ing your will at this time; I donIt suppose the witnesses did not see the testator’s sig
nature, and as to that witness there was
it will shorten your life any," to which he re
plied, "Yes," he wanted it done, and oil! his not a suﬂicient acknowledgment of the signa
mind; and then the witness Mulligan, who ture or a proper attestation.
It is true that
had joined in this conversation,
signed the in Willis v. Mott, 36 N. Y. 486, 491, Davies,
instrument, as a witness.
At the time of ex C. J., writing the opinion of the court, said
that “the statute does not require that the
hibiting the instrument
to the subscribing
witnesses he told them it was his will; but testator shall exhibit his subscription to the
will at the time he makes the acknowledg
he handed it to them so folded that they could
ment.
It would therefore follow that when
see no part of the writing. except the attesta
tion clause, and they did not see either his the subscription is acknowledged
to an at
testing wltness it is not essential that the sig
signature or seal.
have been a nature be exhibited to the witness."
This is
There would undoubtedly
a mere dictum, unnecessary to the decision in
formal execution of the will, in compliance
with the statutes, if the witnesses had at the that case, and therefore cannot have weight
The formalities prescribed by
time seen the signature of the testator to the as authority.
will. Subscribing witnesses to a will are re the statute are safeguards thrown around the
testator to prevent fraud and imposition.
To
quired by law, for the purpose of attesting
this end the witnesses should either see the
and identifying the signature of the-testator,
and that they cannot do unless at the time testator subscribe his name, or he should,
of the attestation they see it.
And so it has the signature being visible to him and to
been héld in this court.
In Lewis v. Lewis, them, acknowledge it to be his signature.
Otherwise imposition might be possible, and
11 N. Y. 221, where the alleged will was not
subscribed by the testator in the presence of sometimes the purpose of the statute might
We think, therefore, that pro
the witnesses, and when they signed their be frustrated.
names to it it was so folded that they could bate of the will was properly refused, and
not see whether it was signed by him or not. that the judgment below should be aﬂirmed,
I
without costs. All concur.
and the only acknowledgment
or declaration
re
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SIMMONS

LEONARD et

and Eleazar Cochran. the other subscrib
ing witness. upon the paper; that no one
was then present except the testatrix, Dr
Leonard, a small negro. and witness;
Supreme Court of Tennessee.
Feb. 2, 1892.
and. ﬁnnlly, the paper in contest being
Error to circuit court, Marshall county; produced. the witness said it was the
same to which he subscribed his name at
RonER‘r CAN~rmcLL, udge.
the time and under the circumstances al
Bill by D. P. Simmons and
othersﬂ
against John M. Leonard and others. ex- -' ready detailed. This witness shows him
self to have been competent, and by his
ecutors under the will of Margaret Sim
testimony makes a case of due execution,
mons, deceased, to set aside the will and
so far as one subscribing witness can
for an accounting. From adecree in favor
of defendants. complainants bring error. ~make it. It was not at all necessary that
he should see the testatrix sign the paper“
Reversed.
nor that heshould subscribe it in the pres
W. W. Walker, P. C. Smithson. and W.
nce of the other witness. Logue v. Stan
N. Cowden, for plaintiffs in error.
Jones
ton. Sneed. 98; Rose v. Allen. Cold. 24;
& Murray, J. H. Lewis. Z. W. Ewing. W.
Bartee v. Thompson.
Baxt. 512: Beadles
Leonard, and L. A.Thompson, for defend
v. Alexander,
Baxt. 606:
Greeni. Ev.
ants in error.
T. Ed.) 212.
Jarm. Wills. (Rand.
676:
213; Dewey v. Dewey,
Metc. (Mass.) 349;
CALDWELL,J. This is a contested will Jauncey
v. Thorne.
Barb. Ch. 40; Bur
in February. 1577, Miss Margaret
case.
well v. Corbin. l0 Amer. Dec. 494: Eia v.
Simmons. who was both old and illiter
Edwards. 16 Gray, 92: Tilden v. 'l'llden. 13
ate. died at her residence in Marshall coun
Gray. I10; Ellis v. Smith,
Ves. Jr. 16;
ty, leavingavaluable tract of land and
Amer. Dec. 624;
Eelbeck v. Granherry.
In March following a Johnson v. Johnson. (ind. Sup.)
some personalty.
N. E.
certain paper writing. alleged to be her
Rep. 201;
Kent. Comm. "516; Rosser v.
last will and testament, and making dis
Franklln.6Grat.i. Cochramtheothersub
position of her entireestate. was admitted
scribing witness. died before the trial. and
to probate. in common form. in the coun
therefore could not be examined in the
ty court of that county. Dr. John M.
presence of the court: but his deposition.
Leonard. the principal devisec. was quali
which had been taken in the chancery
ﬁed as executor. at the same time.
In
was used as evidence in this case.
July, 1887, D. P. Simmons.a brother of the cause.
He deposed that he was a neighbor of
deceased. and other relatives. ﬁled a bill in
Margaret Simmons. deceased;
that Dr.
the ehancery court. alleging that the said
John M. Leonard called on him twice, and
instrument was not her last will and tes
told him she wanted him to witness her
tament, and seeking an account with the
will: that a negro man. living on her
executor. in pursuance of the direction
place. was subsequently sent for him, and
of the chancellor in interlocutory order,
he then went to her house; that he found
complainants sought to make up and try
her alone, and when he ﬁrst got there she
an issue of llevisa vit vel non in the circuit
told him she wanted him “to sign a will" ,
judge
refused to
court: but the circuil.
for her. though she did not then produce
take jurisdiction because of the pendency
it. or say more about it; that Dr. Leon
of the suit in the chancery court.
(in ap
ard afterwards came and "got the will out
peal in error this court decided (89 Tenn.
of the bureau. or off the top of it,"and
622, 15 S. W. Rep. 444)
that the circuit
then, at the request of witness. signed the
court alone had jurisdiction to try an is
name of witness to it; that this request
sue of devisavit vel mm, and thereupon re
was made by witness because he was so
manded the case. The honorable circuit
nearly blind that he could not see well
judge thereafter tried the issue without a
enough to sign his own name; that he
jury. and pronounced judgment in favor (witness) did not have the will in his own
of the will. Contestants have appealed in
hands. or see the testatrix have it in her
error.
hands. at any time; that she did not sign
Our ﬁrst inquiry shall be whether or not
it in his presence. and he did not know
Eleazar Cochran and W. F. McDaniel,
whether she signed it before he went to
whose names appear on the propounded
atali; that
her house or after he left.
instrument as those of subscribing wit
he did not have the will read. or learn its
nesses. make out a case of due and formal
contents. His name. without more, is
execution under the statute.
How that attached to the certiﬁcate. It isI“ELEA
is can be determined only by a careful con
zAR CUCHRAN," simply. and not “ELEA
sideration of what they say occurred at
his
the time. the certiﬁcate to which their
zAR X COCHRAN.” as is usual when a per’
names are attached being in proper form,
mark.
and reciting all necessary facts. McDaniel men, unable to write, has another sign his
testiﬁed that he was notiﬁed by Dr. John
name for him. There is no mark or sign
M. Leonard
that Margaret
Simmons
to indicate that Cochran did not sign
wanted him to witness her will; that he
his own name. though the fact is. as he
afterwards went by Leonard’s house. and
states himself. that it was written by Dr.
they went together to her house. that she
eonard. at his request. Clearly Cochran
brought a paper out on the porch and
was not a proper subscribing witness.
told him she desired him to witness her He was competent in the sense of being
will, whereupon he then and there, in her
disinterested. but the part he took in the
presence, and at her request. signed his
execution of the alleged will did not give
subscribing
name to the paper as a
wit
him the full character and functions essen
ness; that he, at that time. saw the
tial to
subscribing
witness. His evi
namesoi .\iargaret Simmons. the testatrix,
dence does not establish such a subscrip
et al. v.
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EXECUTION OF WILLS.
tfon as the law requires. To constitute a
valid will of real estate the instrument
must be subscribed by two witnesses, at
least, neither of whom is interested in the
devise. Code. (Mill & V.) §3003; Maxwell
v. Hifl,89 Tenn. 588.15 S. W. Rep. 253;
Guthrie v. Owen, 2 Humph. 202; Davis v.
avis.6 Lea.543. The attempted subscrip
tion by Cochran is incomplete, because
his name, being signed by another person.
- s not accompanied by some mark or sign
indicating his adoption of that other per
son’n net. This court has gone no further
in liberal construction of the word "sub
scribe" than to hold that a person whose
name is written by another, and who
makes his mark thereto, is a good attest
ing witness to a will. Ford v. Ford, 2
Humph. 96, 97. Though a mark so made,
is held to be a suﬂicient subscription, it is
never advisable, where it can be avoided,
to employ marksmen as witnesses.
1
Jarm. Wills. 213. It seems to have been
suilicient,
only
deemed
not
because the
name of the witness is written by his au
but;
thority,
also because, in making his
mark, be has a share in the writing; as
when another person guides his hand and
he makes his own signature.
Chase v.
Kittredge, 87 Amer. Dec. 694; Jesse v.
Montgomery
Parker. 52 Amer. Dec. 102:
By statute
v. Perkins, 74 Amer. Dec. 419.
“ '
signature ’ or ' subscription ’ in
the word
cludes a mark. the name being written near
Code, (Mill. &
the mark. and witnessed."
V.) §48. There is even a greater objection,
If possible, to Cochran as a subscribing wit
ness, though not interested in the devise
himself. Dr. Leonard,who wrote his name
for him, was theprinclpal devisee under the
will. This made the subscription utterly
ineiiectual. fCochran, though legally com
petent to become a subscribing witness,
could not eifectively perform the act of
subscription through another person, who
was legally incompetent to become such
witness in his own name and right. To
permit the devisee to write the name of
the subscribing witness would expose the
will to little less danger of wrongful alter
ation and substitution than would existlf
the devisee himself were allowed to be_
:ome the witness. The same evil conse
quences would follow in the one case as in
the other. it he may sign the name of one
subscribing witness, hemaysign thenames
of both. and in that way become a more
potent factor in theexecution and probate
of the will than if he were allowed to be
come a subscribing witness himself.
He may not lawfully take the matter so
largely into his own hands. A proper
construction of the statute excludes the
from the doing of any act, even for
the subscribing witness, which is essen
Again,
&devisee
tial
to a valid subscription.
though identiﬁcation has always been the
main reason for requiring subscribing
witnesses in the execution of whim-Coch
wags-not asked to identify the paper
propounded in this case as the one he
claims to have witnessed for Margaret
Simmons. Presumably he could not have
done so if asked.
Indeed. he shows
afﬁrmatively that he could not. He made
niLinspection" oLlheJnstsumenh- to-which
’he requested
Dr. Leonard to sign his
name; did not have suﬁicient eyesight to
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inspect it, hence he could not afterwards
recognize it by its physical appearance.
No name, mark, or sign did he impress
upon it, that subsequent recognition
might be assured, or even rendered possi
Nor was he informed of its contents,
ble.
so that he might thereby preserve its iden
tity in his memory. Oi course, it was not
essential that the witness should be in
formed oi the provisions of the will, (Hig
don’s Will, 6 J. J. Marsh. 444; Jauncey v.
Thorne, 2 Barb. Ch. 40; Ela v. Edwards,
16 Gray, 92; ~l'ilden v.Tllden, 13 Gray, 110;
lJarm. Wills. 231;) yet, it the information
had been imparted, it might have served
him as one means oi future iden tiﬂcatlon.
It was necessary, however, that some
thing should occur, and that he should do
some act, (and that according to law,)
which, it remembered,
would thereafter
enable him to swear to the identityenqhe
paper. If no such thing occurred, and do
such act was done, then there was no
We do not hold that
valid subscription.
the fact of due subscription can be shown
alone by the subscribing witness; on the
contrary, it Is well settled that such fact
may be established by other persons,
though his recollection fall him, or he be
come openly hostile to the will. Rose v.
Allen, 1 Cold. 23; Jones v. Arterburn, l1
Humph. 9%: Alexander v. Beadle. 7 Cold.
12S: Dewey v. Dewey, 1 Metc. (Mass.) 349;
Jauncey v.Thorue. 2 Barb. Ch. 40. But
the~ proof of other persons will not suﬂice,
unless it in truth shows that all formali
ties requisite to a valid subscription were
observed. There is no such prooi of other
persons in this case. Cochran states the
whole transaction, so far as he had part
in it, without lapse of memory or un
frlendliness to thecause oi proponent; and
fact oc
no one discloses any additional
curring at the time he is said to have sub
Whether the paper pro
scribed the wlll.
pounded is the same he attempted to sub
scribe or a different one cannot possibly
be determined from the complctest narra
tion of all that was then said and done.
Speaking alone from the part he took in
the matter. lrr. Leonard says it is the
He recognizes his own handwrit
same.
ing in the name of the witness,and in
that way, by something he did himself,
and not by anything the witness did,is
enabled to make the statement. The ne
cessity and use of his evidence for so im
portant a purpose furnish a striking illus
tration of the correctness of our conclu
sion that Cochran’s attempted subscrip
tion was inoperative in law,becausehia
name was written by a devisee under the
will.
Aside from the questions already dis
cussed. it is by no means clear that the
paper referred to by Cochran was ready
for subscription when he was called upon
0 does not know whether
to witness it.
He
'oigned it or not.
the ~tcatatrix~hal
did not see her signature. and no one told
him it was on the paper. Since it is the
signature of the testator that subscrib
ing witnesses are to attest. there can be
no valid attestation or subscription un
less it be a fact; that the testnior has act
ually signed his name, or caused it to be
their
they subscribed
signed,
before
There is no will to witness until
names.
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it has been signed by the testator. Chase
See, ai 0, Reed
v. Kittredge, 11 Allen. 49.
v. Watson, 271ml. 448; 1 Jarm. Wills, 253,
254: Shaw v. Neville, 33 Eng. Luw & Eq.
615; Lewis v. Lewis, 11 N. Y. 220; Rag

l

Ired. 565; Cox’s
lund v. Huntingdon.
Will, 1 Jones, (N. C.) 324. It is not essen
tial that the testator sign his name in
the presence of the subscribing witnesses,
nor that they actually see his signature
at all. Ellis v. Smith, 1 Ves. Jr. ll; 1
Jarm. Wills, (Rand. & T. Ed.) 212. 213:
Dewey v. Dewey, 35 Amer. Dec. 367; Ein v.
Edwards. 16 Gray, 92: Tifden v. Tifden,
i3 Gray, 110. The production of the will
with his name signed to it, and in such a
way that; his signature may be seen by
the witnesses, accompanied by a request
of the testator that they witness it as his
will, is a sufﬁcient acknowledgment of
the signature to render the will vultd.
ld.: Jauncey v. Thorne. 45 Amer. Dec. 432;
1 Jarm. Wills, 254.
in Tllden v. Tifden. 13
Gray, 110, the last of three subscribing
witnesses neither saw the testator’s sig
nature, norheard him make any allusion
to it. Yet in that case it was held that
the words, “I wish you to witness this,"
constituted a sufﬁcient acknowledgment,
when considered in connection with the
fact that the testator, who used the ex
presslon, at the same time presented to
the witness, for attestation, a paper,
which he had already signed as his will,
and to which he had procured the names
of two other witnesses, who did see his
name before they signed their own names.
Giving the facts disclosed in this record
the most favorable construction of which
they are fairly susceptible, it may well he
gravely doubted that the name of the al
leged testatrix had been signed to the
particular paper propounded at the time
Cochran attempted to become a witness.
It is true. she is shown to have said to

.

the witness that she desired him “to sign
a will" for her; but she did notoay any-.
thing about having already signed it
herself, nor did she produce it then or
afterwards.
After she made that request
she seems to have done nothing, except
acquiesce in the production of some paper
from her bureau, by another person. and
its presentment by him to the witness for
the latter’s name,—that other person be
ing the principal beneﬁciary, and the sup
posed testatrix being old and illiterate.
Though allowed the same weight in this
court as the verdict oi a Jury, (Eiler v.
Richardson, 89 Tenn. 576. 15 S. W. Rep.
650,) the ﬁnding oi the trial judge on the
main question in this case is without
legal support. That the contested paper
was duly executed as the will of Margaret
Simmons is not established by suﬁﬁcient
competent proof. Ordinarily the testi
mony of one witness is entirely sufﬁcient
to sustain the ﬁnding of the court or ver
dict olajury upon an issue of fact; but
that rule is not controlling in a case like
this, where the law requires two witnesses
to make out thematterin issue. ’ifhcstat
ute requires two competent subscribing
\Vitnessesin every devise oilund, and noth
ing less than that wllljustify ajudgmentln
favor of the will. The law prescribes the
quantum of proof requisite in such a case;
and neither the jury, nor court sitting asa
jury, is allowed to ﬁnd in favor of the will
on less evidence
than that prescribed.
There is no dispute as to the facts with
reference
to Cochran’s attempted sub
scription.
Whether under those facts he
was a competent subscribing witness is a
question of law. We think he clearly was
not. Then~ in legal contemplation, there
was but one subscribing witness, and the
judgment in favor of the will was neces
sarily erroneous. Reverse and enter judg
ment here.

