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Appeal from circuit court, Botetourt county.
Bill by Max Guggenhelmer and others
against William J. Penn, as administrator
of Stuart B. Penn and in his own right,
Ann S. Penn, and others, to ascertain the
interest of William J. Penn in the estate of
S. B. Penn, deceased, and to subject the
same to judgments of plaintiff against said
William J. Penn. Under the will of Charles
B. Penn certain lands were given to his
children. He owned a third interest in certain land on James river, known as the
"Home Place," the other two-thirds of which
belonged to his wife by descent from her
father. Under said will he expressed a wish
that his wife should retain the "home place,"
and at her death it should be the property
of her son Stuart B. Penn. Tl^p widow, in
1850, received the personal estate given to
her under the will of her husband, and gave
a receipt reciting that she received it "agreeably to the provisions of his said last will
At the same time the
and testament."
"home place" was put on the land book of
the county and assessed for taxes in her
name as tenant for life and devisee of her
husband. She never renounced the will, nor
had dower assigned, but she filed an answer
in 1867 to the plaintiffs bill. In which answer she denied that she had done anything
to divest herself of her two-thirds in the
"home place." The circuit court entered a
decree that the widow had elected to accept
the provision in the will of her husband, and
that the remainder of the "home place"
passed on the death of the said Stuart B.
Penn, childless, among others, to the said
William J. Penn, who was entitled to an
Interest of one-fourth, subject to his mother's life estate, which interest was liable to
be subjected by his creditors to the satisfaction of their judgment liens. Prom this
judgment Ann S. Penn appealed, and, pending the appeal, died. Affirmed.
Edmund Pendleton, for Mrs. Ann S. Penn.
and John J. Allen, for Max
Guggenheimer. G. W. & L. C. Hansbrough,
for George Skillen Penn and Mrs. Prances
ti. Mayo.

J. H. H. Figgatt

STAPLES,

J.

The main question in this

case turns upon the construction to be given to the will of Charles B. Penn which was

admitted to probate at the September term

of the county court of Botetourt, in the year
1849.
The testator, at the time of his death,
was possessed of a valuable real and person-

al estate, which he devised and bequeathed
to his wife, Mrs. Ann Penn, and to his four
children. To his two sons George S. Penn
and William Penn he gave severally a tract
of land. To Mrs. Mayo, his married daughter, he gave certain real estate and a sum of

123

To his wife he bewith the full confidence that she would make such disposition
of them among his children as should be
just and equitable, after retaining such of
them as she might desire for her own use
during her lifetime. His other personal estate he directed to be sold, and the balance
remaining, after the payment of his debts,
together with the proceeds of any real estate not specifically devised, he bequeathed
to his wife, with the full confidence that she
would divide it among his children as she
might deem just and proper.
The third clause of the will, which gives
rise to this controversy, is as follows:
"It is my will and desire that my wife
shall retain the home place, and at her death
it shall be the property of my son Stuart B.
hereby give to him, his heirs,
Penn, which
and assigns forever."
The home place, thus mentioned by the
testator, is a tract of about 820 acres, onehalf of which, known as the "lower half,"
was the property of Mrs. Penn, devised to
her by her father. She was also the owner
of one-third of the upper half of the tract,
derived by descent from her sisters.
The testator was entitled to two undivided
thirds acquired by purchase In the upper
half of the tract. So that his Interest at the
time of his death did not exceed one-third
of the entire ti'act.
The first question arising under the clause
already quoted is whether the testator intended to dispose of the entire tract, or
whether the will is to be construed as disposing merely of his undivided third.
If the former interpretation be the true
one, it is conceded that it was incumbent
upon Mrs. Penn, the widow, to make her
election, and that she cannot claim both her
own estate and the provision made for her
by the will.
Before entering into a discussion of that
question it will be proper briefly to advert
to some of the principles of law governing
in such cases.
The doctrine of election is said to rest upon the equitable ground that no man can
be permitted to claim inconsistent rights
with regard to the same subject, and that
any one who asserts an interest under an
instrument is bound to. give full effect, as
far as he can, to that instrument. Or, as it
is sometimes expressed, he who accepts a
benefit under a deed or will must adopt the
contents of the whole instrument, conforming to all its provisions, and relinquishing
every right inconsistent with it.
In the terse language of Lord Rosslyn In
Wilson v. Lord Townsend, 2 Ves. Jr. 697:
"You cannot act. You cannot come forth to
a court of justice claiming In repugnant
rights. When you claim under a deed, you,
must claim under the whole deed together.
You cannot take one clause, and advise the
court to shut their eyes against the rest

$10,000 in bank stock.
queathed all his slaves,

I

'
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Suppose, in a will, a legacy Is given to you
by one clause; by another, an estate of
which you are in the possession is given to
another. AVhile you hold that, you shall not
claim the legacy." 1 Pom. Eq. Jur. §§ 465,
466; 1 White & T. Lead. Gas. Eq. pt. 1, pp.
541, 547, 548; Kinnaird v. Williams, 8 Leigh,
400; Craig v. Walthall, 14 Grat. 518; Dixon
In order, however, to
V. McCue, Id. 540.
raise a case of election, it is well settled the
intention on the part of- the testator to
give that which is not his own must be clear
and unmistakable. It must appear from language which is unequivocal, which leaves no
room for doubt as to the testator's design.
The necessity for an election can never arise
from an uncertain or dubious interpretation
of the clause of donation. 1 Pom. Eq. Jur. §
472; 2 Story, Eq. Jur. § 10.
It is not necessary, however, that this intention should be expressly declared.
The
dispositions of the instrument, fairly and
reasonably interpreted, may of themselves
show a clear design on the part of the testator to bestow upon the devisee property
which in fact belongs to another.
As in other cases, the intention may be
gathered from the whole and every part of
the instrument. The difllculty of ascertaining the testator's intent. It Is said, Is always much greater where he has a partial
interest in the estate devised than where he
undertakes to dispose of an estate in which
he has no interest.
In the former case, the presumption is that
he Intended to dispose of that which he might
properly dispose of, and nothing more; and
this presumption will always prevail, unless
the intention Is clearly manifested by demonstration plain, or necessary implication on the
part of the testator to dispose of the whole estate. Including the interest of third parties.
Generally, when the testator has an undivided
interest in certain property, and he employs
general words in disposing of It, as "all my
lands," or "all my estate," no case of election
arises from it; for it does not plainly appear
that he meant to dispose of anything but what
was strictly his own. 2 Story, Eq. Jur. § 1087;
1 Pom. Eq. Jur. § 489.
A case of election does arise, however, when
the testator, having an undivided or partial
interest in an estate, devises it specifically,
thus Indicating a purpose to bestow it as an
entirety. This rule on this subject is thus
laid down in 1 Pom. Eq. Jur. § 489.
Where
the testator proposes to give the whole thing
itself, using language which, by reasonable Intention, must necessarily describe and define
the whole corpus of the thing in which his

particular interest exists as a distinct and
identified piece of property, then an intention
to bestow the whole, and not merely the testator's individual share, must be inferred, and
a case for an election arises.
This rule is
mentioned and commented on by Judge Christian in delivering the opinion of this court in
Gregory v. Gates, 30 Grat. 83, to which I refer

as authority for other views here announced.
Now, let us apply these principles to the case
in hand.
In the first place, there can be no
doubt that the tract of land or estate in question was universally known and described as
the "Home Place."
It is so spoken of by all
the witnesses, by the parties, and it was so denominated
in all the pleadings.
Mrs. Penn,
in her answer, describes it as the "Home
Place."
She speaks of the "upper half of the
home place" and the "lower half of the home
place."
It is scarcely to be supposed that the
testator would term it differently from every
other person;
that he referred only to his
partial interest of one-third when by universal
consent, usage, and habit, the entire tract was
known and recognized as the home place. His
language is:
"That my wife shall retain the
home place, and at her death it [the home
place] shall be the property of my son Stuart
B. Penn, which
hereby give him, his heirs ■
and assigns, forever."
What gives some significance, at least, to this language is that the
mansion house, occupied by the testator and
his family for many years, was located, not
upon the half in which the testator had an
interest of two-thirds, but upon that portion
exclusively owned by Mrs. Penn. It was this
portion upon which the family resided that
might with some propriety be termed the
"Home Place," and not the two undivided
thirds of one-half, constltutiug merely a part

I

of the tract.
It was said In the argument before this
court that the language of the clause now under consideration is different from the other
clauses of the will.
For example, that the
testator, when disposing of his own property,
invariably uses the words, "I give and bequeath," whereas In the present instance he
merely expresses the wish that his wife shall
retain the home place.
This difference of
phraseology grows out of the fact that the testator was carefully defining and limiting an
estate to be enjoyed by his wife during her
life, and the language used by him was such
as he supposed would accomplish the object
He then proceeds to say that it Is his will and
desire at her death it (the home place) "shall
be the property of my son Stuart B. Penn,
which
hereby give him, his heirs and assigns, forever."
It is Impossible by argument
or illustration to add to the force and perspicuity of this language.
Nothing can be plainer,
more direct and comprehensive. The cases of
Padbury v. Clark, 2 Macn. & G. 298; HoweUs
V. Jenkins, 2 Johns. & H. 706; Grosvenor v.
Durston, 25 Beav. 97; Grissell v. Swinhoe, L.
R. 7 Eq. 291, 295,— in which It was held that
the devisee was bound to elect,— are directly
In point and conclusive of the question.
The other dispositions made by the testator
confirm thoroughly this view of his Intention.
He gave to his son George S. Penn an estate
worth about $11,000, to his son William Penn
an estate of the value of $14,000, and to Mrs.
Mayo property worth $12,000 or $15,000.
The provision made for his wife was more

I
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us apply these principles to the case beUpon the death of the testator, in
1849, Mrs. Penn continued in the possession of the home place until the present
time,
period of 30 years.. It does not appear

it

it

a

it

that she ever expressed any dissatisfaction
with the provisions of the will till the filing
of her answer in the cause In the year 1867.
In the year 1850 the entire tract was entered
books of the county
upon the commissioner's
and assessed with taxes in her name, as tenant for life. Whether this was done by her
It can
direction or not,
does not appear.
scarcely be supposed she was ignorant of
fact disclosed on every tax ticket paid by her.
It has been already stated that by the will
testator's slaves were given to Mrs. Penn, in
full confidence that she would make such disposition of them among his children as would
be just and equitable, after retaining such
proportion of them as she might desire for her
own use during her life.
The residue of the real and personal estate was also given to her In trust for the
benefit of the children. In the year 1850,—
not long after the testator's death,— the executors turned over to her the entire personal estate, including slaves, and took her receipt, stating that this was done in coni
formity with the provisions of the will. The
executors must therefore have understood
that Mrs. Penn had accepted the provision
Upon no other ground
made for her benefit.
would they have been warranted in thus
dealing with the assets.
The terms of the
receipt given by her show that she was perfectly apprised of the contents of the will,
that she knew the condition and value of the
property, and that she had united with the
in fulfilling the intentions and
executors
wishes of the testator. Had Mrs. Penn renounced the will, as she was bound to do,
in order to claim her own estate, she would
have been entitled only to one-third of the
slaves for life, and one-third of the personal
property absolutely. As
was, she received
from the executors under the will 49 slaves,
of the value of $18,370, and other property,
worth between $5,000 and $6,000.
The testimony shows that Mrs. Penn never made any
formal division of the property; that she,
however, distributed among her children
about 12 of the slaves, retaining the residue
in her own possession, for her own use and
benefit,
until their emancipation in 1865.
It is of no sort of consequence that during
his lifetime Stuart B. Penn resided at the
home place, and managed and controlled all
the operations of the estate.
This was, of
course, done by the authority of Mrs. Penn,
and doubtless for the reason that
was
more agreeable to her that one of her sons
should relieve her of the trouble and responsibility, to which, amid the infirmities
of declining years, she was unequal. She
certainly exercised
dominion and ownership of the property, to which she was en-
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Where the election Is once made by the
party bound to elect, either expressly or impliedly, and with full knowledge of all the
binds not only himself, but also all
facts.
those parties who claim under him, his repPom. Eq. Jur. 516.
resentatives and heirs.
It

/-(

1097-1098.

Let

fore us.
the year
a

than sufficient for her support and maintenance during tier life in tlie most comfortable
If, however, he deand abundant manner.
signed that his son Stuart B. Penn should take
the one-third of the home place, subject to the
incumbrance of the life estate, the provision
for him was wholly inadequate, and disproportionate to the benefits conferred upon his
other children. On the other hand, if the testator intended that the entire home place
should be the property of his son Stuart B.
Penn, the period of his enjoyment would be
postponed until the death of Mrs. Penn, and
the value of the devise would be about equal
to the provision for the other children.
> I am therefore of opinion that by the plain
terms of the will Mrs. Penn was put to her
election, and that she could not and cannot
choose both her own estate and the bequests
\ made in her favor.
'
The next Inquiry ia, whether Mrs. Penn did,
in fact, elect to claim under the will.
An election may be implied as well as expressed.
Whether there has been an election
must be determined upon the circumstances
of each particular case, rather than upon any
general principles. 1 White & T. Lead. Gas.
Bq. 539, 571, 572.
It may be inferred from
the conduct of the party, his acts, his omissions, and his mode of dealing with the property.
Unequivocal acts of ownership, with
knowledge of the right to elect, and not
through a mistake with respect to the condition and value of the estate, will generally be
1
deemed an election to take under the will.
Lapse of time, alPom. Eq. Jur. §§ 514, 515.
though not of itself conclusive, yet, when connected with circumstances of enjoyment, may
be decisive upon the question of election.
In Adsit V. Adsit, 2 Johns. Ch. 448, 451,
f
Chancellor Kent said: "Taking possession of
1 property under a will or other instrument, and
'> exercising unequivocal acts of ownership over
it for a long period of time, will amount to a
I
binding election."
"Positive acts of acceptance or renunciatlon," says Mr. Justice Story, "may arise from
[
' long acquiescence, or from other circimistances
of a stringent nature, and are not indispensable."
"Again," he says, "it may be necessary to
consider whether he [the devisee] can restore
other persons affected by his claim to the same
situation as if the acts had not been performhad not existed, and
ed, or the acquiescence
whether there has been such a lapse of time
as ought to preclude the court from entering
upon such inquiries upon its. general doctrine
of not entertaining suits upon stale demands
or after long delays." 2 Story, Bq. Jur. §§
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titled only under her husbflnd's will, and
which she could never have assumed unless
she intended to conform to its provisions.
After this long lapse of time, after this
long-continued enjoyment and possession of
the estate, and unequivocal recognition of
the provisions of the will by receiving the
property from the executors, it is too late
for Mrs. Penn, at this day, to disclaim the
testator's bounty, and assert title to her own

his just share or proportion of that estate,
and his creditors may not only subject it to
satisfaction of their debts, but they may resort to a court of equity for the purpose of
ascertaining that Interest and of removing
every obstacle In the way of the just enforcement of their liens.
William J. Penn
can no more defeat the claims of his creditors by a disclaimer of title than he could
do so by a voluntary deed, or gift or assign-

estate.

ment.

The slaves have long since been emanciand
pated, the personal property exhausted,
it is now impossible to place the children in
the condition they would have occupied had
Mrs. Penn in the outset declared her intention to hold her own property.
So far from it, it is very clear that she
made her election to claim under the will,
and that she did so with a deliberate and
intelligent choice, and with a full knowledge
of all the circumstances, and of her own
No possible injury can accrue to any
I rights.
one from the conclusion thus reached, for
Mrs. Penn lived and died in the enjoyment
of the estate.
She never attempted any
other disposition of it.
Stuart B. Penn, the devisee, is dead, without children, and the estate has passed in
due course of law to Mrs. Penn's children.
A contrary decision can result only in disturbing a condition of things settled and
acquiesced in for many years by all' parties.
I think, therefore, there is no error upon
this branch of the case in the decision of
the circuit court
The learned counsel for the appellant, In
his petition for an appeal, and in his argument before this court, has taken the ground
that the parties bringing this suit are neither
heirs nor purchasers nor beneficiaries under
the will of Charles Penn, but judgment creditors of William J. Penn, and, as such, intruders and volunteers, seeking to set aside
a family settlement, and to vest In William
J. Penn an interest which he himself does
not claim, and to which he never asserted
any title. It will not he denied that complainants, by virtue of their judgments,
have a Hen upon all the real estate of their
debtor,
and that under our statute they
may enforce that lien in a court of equity.
This right of the complainants, and, Indeed, of all judgment creditors, cannot be
afEected by any omission of disclaimer on
According to repeatthe part of the debtor.
ed decisions of this court, when the freehold has once vested, the owner cannot divest himself of the title by any mere parol
disclaimer; but he can only do so by deed
or some other act sufficient to pass an estate.
Even had William J. Penn executed
such deed, voluntarily relinquishing his title,
his creditors would not be bound by it
When the court has once settled that Stuart
B. Penn is entitled to the home place under
the will of his father, William J. Penn, as
one of his heirs, has an absolute title to

In Dold V. Geiger's Adm'r, 2 Grat 98, it
was held that choses In action, to which the
wife becomes entitled during coverture, are
liable to the claims of the husband's creditors, and a voluntary relinquishment of the
same by the husband, and a settlement upon
the wife, before being reduced Into possession, will not protect such choses In action
from such creditors' claims.
Judge Stanard, in answer to an objection
similar to the one made here, said: '"I think
it may safely be laid down as a just deduction from the elementary principles of our
law that the general rule is that the rights
of property of a debtor, whether in possession or In action, present or reversionary,
in law or In equity, and of value adequate
to pay his debts, and without which he is
insolvent, and the payment of his dehts
must be frustrated, cannot by the mere volition of the debtor, In the form of assignment, surrender, or other modes of arrest,
pass to volunteers without valuable consideration, and be thereby placed in the hands
of such volunteers, beyond the reach and
secure from the claims of such creditors."
This opinion of Judge Stanard, and, indeed,
the decision Itself, constitutes a complete
answer to the points made by counsel, and
render unnecessary any further discussion
of the subject.
The next question Is whether the circuit
court erred in disallowing the account of
William J. Penn against the estate of Stuart
B. Penn, for money alleged to have been
paid by the former as administrator of
Stuart B. Penn. The latter died in the year
1857,
considerably Indebted.
William B.
Penn qualified as his administrator, and removed to the home place, thereafter residing with his mother, the life tenant. There
is no doubt that the net income derived
from the estate was appropriated by him to
the payment of his brother's debts. The
only question is whether this income was
sufficient for that purpose, or whether any
part of the indebtedness was discharged by
William J. Penn out of his private means.
William J. Penn, in one of his depositions,
states that from 1857 to 1860 he realized
from the home place an income of $6,196.15,
all of which, by the direction of his mother,
was applied to the payment of his brother's
debts.
He further states that Stuart B.
Penn had a note in bank of $4,600, for which
the witness, at the request of his mother,
substituted his own note. The larger por-
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tlon of this latter note was paid oft by him
in February, 18G4, and the balance in 1865,
In Confederate money. This, reduced to its
actual value In sound money, amounts to a
very insignificant sum.
In the concluding part of William J. Penn's
deposition he expresses the opinion that he
has been fully reimbursed for all moneys expended
by him in the payment of his
Unfortunately for the pat^
brother's debts.
ties setting up this claim, William J. Penn
is their witness, and their only witness.
They cannot ask the court to discard their
own testimony, and enter a decree in their
favor upon a case unsupported by proof. I
have no doubt, however, that William J.
Penn has given an accurate and truthful account of his transactions and dealings with
the estate.
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The home place was regarded as one of
the most valuable estates on James river,
yielding a large income annually to its ownA very small portion of its profits was
ers.
required for the support of Mrs. Penn; the
balance passed into the hands of William J.
Penn, and I am satisfied that he was fully
reimbursed for every dollar appropriated by
him for the payment of his brother's debts.
The complainants, after the fullest opportunity, have been unable to adduce any testimony to the contrary. They are clearly
not entitled to a reversal of the decree in the
present state of the case, and it is most apparent that nothing is to be gained by further inquiry.
Upon the whole, I think the decree of the
circuit court should be affirmed.
Decree affirmed.
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Appeal from circuit court, Phillips county;
N. Oypert, Judge.

M. T. Sanders and Tappan & Homor, for
appsllant. Thweatt & Quarles, for appellee.

SMITH, J. William St John Hubbard
died in the year 1878. Just before his death
he made his will, which was afterwards duly
proved, and which Is in the words following:
"I bequeath and leave imto my brother,
Edward L. Hubbard, the full amount of his
indebtedness to me, and the remainder of
my property, both personal and real, to my
sister, Mrs. Sarah L. Fitzhugh, after paying
all of my debts, and my sister to administer
without bond."
In point of fact Edward L. Hubbard was
not then indebted to the testator. He had
formerly owed the testator a debt of $4,221.by note and secur61, which was evidenced
ed by deed of trust upon real estate;' but
this debt had been transferred, eight months
before the execution of the will, to Mrs.
The deed of trust conSarah L. Fitzhugh.
tained the usual power of foreclosure ty
advertisement and sale upon default in payment;
and, in case of the refusal of the
trustee to act, the sheriff of Phillips county
was empowered to execute it
Cage, the trustee, who was also the draftsman of the will, did refuse to sell the property, alleging as his reason that the debt had
been satisfied by the provisions of the 'fviU,
whereupon the services of the sheriff were
called into requisition. After due notice he
sold and conveyed the lands to Mrs. Fitzhugh, who brought ejectment.
The defendant set up as an equitable defense that the
deed of trust imder which the plaintiff claimed title had been canceled, and the debt
which it was intended to secure had been
released to him by virtue of said will. The
cause was transferred to equity. Testimony
was taken on both sides, and at the hearing
the court required Mrs. Fitzhugh to elect
whether she would afiSrm the vfill and accept the devise to her, or renounce the same
and assert a right to the debt due by Edward L. Hubbard.
She elected to take under the will. The court thereupon dismissed
her complaint set aside the trustee's sale
and conveyance,
and canceled Edward L.
Hubbard's note and deed of trust
Mrs.
Fitzhugh has appealed, and the main question is whether this is a proper case for the
application of the doctrine of election.
"An election in equity ia a choice which a
\
party Is compelled to make between the acceptance of a benefit under an instrument
and the retention of some property, already

his own, which is attempted to be disposed
of in favor of a third party by virtue of the
same instrument.
The doctrine rests upon
the principle that a person claiming under an
instrument shall not interfere by title paramount to prevent another part of the samer
instrument from having effect according to
its construction. He cannot accept and reIt is a doctrine
ject the same instrument.
which is principally exhibited in cases of

wills.

•

*

•

"The most common instance which is put
of a case of an election is where a testator
gives money or lands to A., and by the
same will gives something of A.'s to B.
Here A. must elect. He must either give
effect to the will by allowing B. to have the
property which the testator intended should
go to him', or, If he chooses to disregard the
will and retain his own property, he must
make good the value of the gift to the disappointed beneficiary." Bisp. Eq. § 295; see,
also. Story, Eq. Jur. § 1076 et seq.; 1 White
& T. Lead. Cas. Eq. 342.
Here the testator has undertaken to dispose of a debt which belonged to Mrs. Mtzhugh.
But he has given her the whole of
his own estate. Her conscience is therefore
affected by the implied condition annexed to
the testator's bounty that while availing herself of the will in one direction, she shall
not defeat its operation tn another.
The ultimate question in all such cases is
this: Did the testator Intend that the devisee, upon accepting the benefit conferred upon him, should acquiesce in the donation of
own property to another?
the devisee's
Hence it becomes Important to determine
how far parol evidence is receivable to maniCage and other witfest such Intention.
nesses were sworn to prove declarations of
the testator that in using the language, "indebtedness to me," he referred to the debt
which had been assigned to Mrs. Fitzhugh.
In Bobmson v. Bishop, 23 Ark. 378, this
court expressed its preference to construe
wills from their ovni terms, rather than to
take the deposition of the scrivener as to
what the testator meant by particular clauses.

Parol evidence Is admissible, in this class
of causes, to the same extent as tn other
cases, in aid of the construction of written
Instruments, and no further. You may show
the condition of the subject-matter and the
surrounding circumstances, so as to place
the court In the position of the testator;
but his purpose to put the devisee to his
election must appear from the will itself.
2 Redf. Wills, 745.
But as It was In proof that Edward L.
Hubbard owed the testator no other debt,
the vrtll can have no reasonable construction
without tnclnding Mrs. Fitzhugh's debt
The decree below is afiSrmed.
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ond wife and
cease.

lU. 17.)

Court of Illinois.

Nov.

Term,

1856.

Error to circuit court, Jefferson county.
Tbe defendant in error filed Ms blU
against the plaintiffs, to enjoin the plaintiffs
from prosecuting an action of ejectment
against Walter S. Akin and David Rotramel,
for the recovery of forty acres of land which
the defendant In error claims under the will
of his father, Robert A. D. Wllbanks, deceased.

The bill states that R. A. D. Wllbanks, the
father, entered the forty acres in the name
of his wife, Sarah U. Wllbanks;
that she
died leaving the plaintiffs in error her heirs
at law by her said husband; that the forty
acres In dispute were part of the homestead
or farm upon which said Wllbanks, the father, and wife resided.
That Wllbanks, the father, married a second time and afterward died, leaving a son,
the defendant in error, by his second wife,
and made a will bequeathing to his said
second wife, for Ufe, the homestead,
and at
her death willed it to the defendant in error,
and that the forty acres were Included in the
bequest
That the plaintiffs In error were also proTided for, one of them CT. J. Wllbanks) havI
ing a specific bequest left to Mm, of real
'
and personal estate, and that the others
were also as to the balance of the real esundisposed of, made
\' tate of the testator
residuary legatees.
The defendant in error asks that the plaintiffs be enjoined from prosecuting their action at law, for the reason that the intestate,
by devising the said tract of land to the defendant. Intended to put the plaintiffs off
with what be gave them under the will, and
that the plaintiffs ought to elect whether
they would refund the value of the land or,
enjoined from prosecuting
be perpetually
their action at law.
The plaintiffs demurred to the biU generally and specially, and contend that the facts
stated in the bill do not warrant the issuance of an injunction against the plaintiffs,
because the defendants to the suit at law
are not parties; that from the face of the
bill they are manifestly proper parties to the
proceedings,
and for that cause the demurrer ought to have been sustained to the bill;
they also contend that the facts stated in the
bill do not show a case of election In equity
1st, they were residuary
at all, because:
the Intestate, was
legatees;
2d, Wilbanlis,
tenant by the curtesy, and had an Interest
In the land in question; 3d, because the testator treated the land as Ms own property;
and, 4th, the forty acres of land in dispute
are not described in the wjll at all, and the
court will not supply the defect by implication, from the fact that it was witMn the
boundaries of the land bequeathed to Ms secH.& B.Eq.(2(1 Ed.)—9
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The demurrer was sustained. The plaintiffs stood by their demurrer; but the court
ruled them notwithstanding to answer over,
which they refused to do. A decree pro confesso was entered at September term, 1855,
of the Jefferson circuit court, and the plaintiffs were perpetually and unconditionally enJoined from prosecuting their suit at law.
The plaintiffs assign for error, the ruling
of the court below, on the demurrer, and
contend that the demurrer ought to have
been sustained to the bill, and that the overruling the demurrer and granting the Injunction was erroneous, and that the decree
of the court was rendered without any equity whatever to support it; and further,
that if the Injunction ought to have been
awarded at all, it ought to have been awarded on condition of the plaintiff falling to
elect.

R. S. Nelson, for plaintiffs in error.
Baugh, for defendant in error.

D.

SOATES, C. J. The testator in this case
disposed of all his estate, Iwth real and personal.
The objects of his bounty were exclusively those upon whom the law would
have cast the estate in case of Intestacy; but
whether in the same proportions under the
will as at law, does not appear.
Whether
the provisions of the will are as beneficial
as those of the law, or not, the devisees may
not therefore disturb or set aside its provisions,
under circumstances wMch
unless
raise a right of election.
The widow accepted the devise made to
her, wMch barred her dower; and the heirs
as such merely could not avoid the provisions of the will, wMch disposed
of the
whole estates, real and personal, so far as
they belonged to the testator. The legal title
to the tract in controversy was not in the
testator, but the plaintiffs, his children by a
former wife, as heirs to their mother, in
whose name the land had been purchased of
the United States.
The testator devised tMs tract to his second wife for life, as a part of his homestead,
with remainder to defendant in fee, his son
by the second wife.
The object of the bill by defendant is to
enjoin the plaintiffs from proceeding in ejectment, to recover the land as heirs at law of
their mother,
upon the ground that they
have devises and bequests made to them
by the same will, of wMch they have accepted, and they cannot, therefore. In equity
and conscience be permitted to claim under
the will the benefit of the devises and bequests to them, without giving fuU effect
to
it in every respect, so far as they are concerned.

We think the circumstances clearly present a case for election (waiving any question
of a resulting trust for the husband), and
assuming the fact to be as is alleged,

that
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the provisions of the will have been accepted, the plaintiffs are estopped in equity and
from all claim to this tract of
conscience
their own, which is given to the defendant.
In the general language of the authorities,
they may not, at the same time, take under
the will and contrary to it. This was the
doctrine of the civil law, from whence,
doubtless, we derived the rule. But it seems
to have been confined to cases of wills by
the civil law, while the rule with us has
been extended to deeds and other contracts;
and it has been held to be the rule at law
as well as* in equity.
The intention of the author of the deed
or will to dispose of property which is not
his, must be manifest; it is difficult to apply the doctrine of election when the testator
has some present interest in the estate disposed of, though not entirely his own; for it
might be that he intended to dispose only of
Yet it is a question of inhis own interest.
tention, which is to prevail, and will be
gathered from the terms of the instrument.
An absolute power in the testator to dispose of the subject, and an intention to exercise that power, seems in general sufficient
to make a case of election; a devise to the
heir, although inoperative, compels him to
elect between the estate devised, and claims
The estate descending
adverse to the will.
to the heir under his election to claim against
the will, descends subject to the implied condition.
These priijciples are extracted from Mr.
Swanston's note to Dillon v. Parker, 1
Swanst 394b. , The doctrine of election Is
very fully and comprehensively laid down
in that case and note, and in Gratton v.
Haward, 1 Swanst. 413, and note c. See
also, Noys v. Mordaunt, 2 Vern. 581; 2 Story,
Bq. Jur. §§ 1075-1096; 2 WilUams, Ex'rs 1236,
section 9 of Election (B) and notes; 1 Rop.
Hush. & Wife, 566, note 1; (7 Law Lib. 334.)
It has been suggested that the testator
here was tenant by the curtesy of this tract
of land, and it should therefore be intended
and understood that he devised that interest
which belonged to him, and not the fee,
which was in his children by his first wife.
This view of the devise cannot help or explain away the plain and obvious meaning
and intention upon the face of the instrument;
and that was to pass the fee in all
the lands disposed of in the will. Besides,
this would make the will inoperative as to
this tract; for the estate by curtesy terminated with the life of the testator, at which
time the devise took effect.
We cannot indulge in a construction that would defeat
the Intention, make the provision inoperative,
or render the will void. Nor can we indirectly do the same thing by supposing that the
testator believed this tract to belong to him;
and Intended only to dispose of so much as
belonged to him.
Where such appears to
have been the clear Intention of the testator

to dispose of so much, and no more than he
might own, and the particular property was
devised or bequeathed under the Impression
that it belonged to the testator, then, it may
be, that the question of repugnancy and election might not arise; but the devisee or
legatee might take the interest given, without surrendering his claim to his own property. Still the foundation of the doctrine of
election is the Intention of the testator.
So
that when be clearly intends to dispose of
the property of another, real or personal, although the will or deed alone and of itself
may be ineffectual. Inoperative, or void as a
or sale, yet" it affords authentic
conveyance
evidence of the intention of the testator or
grantor, and that intention shall be made
effectual and prevail to transfer the property
of one who accepts a benefit under such will
Indeed,
or deed. 2 Story, Bq. .Tur. § 1077.
in section 1076, Mr. Justice Story illustrates
this doctrine of election by putting a case
precisely like that before us. If the testator
should devise an estate belonging to his son,
or heir at law, to a third person, and should
in the same will bequeath to his son, or heir
at law, a legacy of one hundred thousand
dollars, etc., an Implied or constructive election is raised. The son or heir must rehnquish his own estate or the bequest under
the will.
The party is entiiled to a full knowledge
of the circumstances, and of the situation
and value of the estates or provisions made;
and an election made in actual ignorance of
material facts will not preclude the party
from exercising the right anew upon obtaining full information.
This record does not
show that the election here was without full
knowledge of all material facts.
But admitting that the plaintiffs may yet
make a new election. If they claim, by descent and against the will, all the lands and
personalty devised and bequeathed to them
In the win, they will be liable to make compensation to the disappointed devisee to the
extent of the value' of the devise intended
for him. So that equity will lay hold of the
devise or bequest renounced, and substitute
compensation for the devise or bequest defeated. See 2 Story, Eq. Jur. and 1 Swanst
above.

Whether by renunciation the party forfeits all Interest, as In case of estates upon
express conditions, or is entitied to any surplus after full compensation, as seems to be
warranted by the current of authorities, is
Immaterial here, it seems to us. For its loss
to defendant from the midst of his homestead tract, would cost plaintiffs more hi
compensation out of their devises than It
could be worth to them thus situated and
surrounded.
And they cannot now assert
their tiUe as heirs to their mother, without
making compensation to defendant, out of
the devises to them in the wilL Decree affirmed.
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ROGERS
(3 Cb.

v.

JONES.

DiT. 688.)

High Court of Justice.

Aug. 3, 1878.

By a marriage settlement dated the 11th
of November, 1833, certain messuages and
(including six cottages
In
hereditaments
Ehos street, Ruthin) were settled to the use
of William Williams for life, with remainder to the use of his wife, Jane Williams, for
life, with remainder to the use of the first
and other sons of W. Williams in tail, and
for default of such issue to the use of his first
and other daughters in tail, and for default
of such issue to the use of the heirs of the
survivor of them, the said W. Williams and
Jane Williams.
William Williams, by his will made in
1860, gave to his said wife, Jane Williams,
all his real estate during her life, and after
her decease he purported to devise "all those
six cottages situate In Rhos street" (being
part of the property included in the said settlement) to his nephew, Thomas Rogers, his
heirs and assigns.

The testator . died in

without

issue,
absolutely entitled under the settlement to the
property therein comprised.

and his widow,

In

1864

1S60

Jane Williams,

became

Thomas Rogers, not being aware

of the settlement, sold and conveyed to the
plaintiff his supposed reversionary interest
under the testator's will in the said cottages.
In 1875 Jane Williams died, having appointed the defendants, W. D. Jones and
E. P. Davies, her executors.

the
After the death of Jane Williams,
plaintiff first ascertained that shE^^had, in
in Rhos street
1872, sold the six cottages
to a purchaser for value without notice of
the devise hi the testator's will.
The plaintiff now brought his action
against the executors of Jane WUliams, and
submitted that he was entitled to be indemnified out of her estate in respect of the
loss sustained by him in consequence of the
sale of the cottages by the defendant, or that
such sale was an election by her to take the
cottages against the will of the testator, and
that, consequently,
the plaintiff, as the person Injured by such election, was entitled to
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receive compensation for such injury out of
the other benefits derived by Jane Williams
under the will of the testator, for the loss
occasioned to the plaintiff by such election,
and to have the amount of such benefits ascertained and paid out of her estate.
C. C. Ellis & Co.,
Adam's, for defendant.

Chitty, Q.
Cookson, Q.
fendant.

F.

W.

C, and Mr. Romer, for plaintiff.
C, and Mr. Bradford, for de-

JESSELi, M. R. The testator in this case
gave his real estate to his wife for her life,
with remainder as to six cottages, which did
not belong to him, to his nephew Thomas
Rogers. At the time of the devise the testator's only interest in these cottages was a
life estate under the settlement, with a contingent remainder If he survived his
is wife. , yif^
Under these circumstances a case of elec- Y
this I
tion arises.
The doctrine of election is this,
that if a person whose property a testator
affects to give away takes other benefits under the same will, and at the same time
elects to keep his own property, he must
make compensation to the person affected
by his election to an extent not exceeding
In this case the
the benefits he receives.
widow, having elected to take against the
will, was bound to make compensation to
the plaintiff to the extent of the benefits she
received under the wiU. Therefore, in her
lifetime, she might to this extent have been
thus made liable.
But it is said that the plaintiff's right to
be indemnified is lost by the death of the
Why? I see no principle upon
widow.
which her death should exonerate her es.The liability of her estate must now
tate.
be ascertained, and there must be an inquiry as to the amount of the benefits which
the widow received in her lifetime under the
will, and as to the compensation to which
the plaintiff is entitled in respect of the loss
he has sustained by not getting possession
of the six cottages at the death of the
widow, so far as such loss does not exceed
her benefits under the wlU.
The pleadings to be amended by making
T. Rogers coplalntlff.

■t-.J-v

'X.^
C>aX^..

for plaintiff.

X-

ELECTION.

132
v.

I

I

SCHLEGEL

ing the general principle, and the wide range
of application. Adsit v. Adslt, 2 Johns. Oh.
(9 N. E. 868, 104 N. X. 125.)
452;
Sanford v. Jackson, 10 Paige, 266;
Church v. Bull, 2 Denlo, 430; Lewis v.
Court of Appeals of New York. Jan. 18, 1887.
Smith, 9 N. Y. 502; Fuller v. Yates, 8 Paige,
Appeal from supreme court, general term,
325; Havens v. Havens, 1 Sandf. Ch. 331;
second department
Wood V. Wood, 5 Paige, 599.
In view of these settled rules, we think i\
John W. Konvallnka, Henry McGlpskay,
widow in this case was not put to her \1
the
Konvallnka,
and W. E. Glover, for appellant,
The devise to the executors was 'J
election.
George Bliss, for respondents,
Bx'r, etc.
trust, but valid as a power in
void
as
a
another.
Maria Schlegel and
trust, for the sale of the lands and a division of the proceeds, and the lands descendANDREWS, J. The question Is whether ed to the heirs of the testator subject to the
1 Rev. St. p. 729,
the widow of the testator is put to her elecexecution of the power.
tion between dower and the provision in the
§ 56; Cooke v. Piatt, 98 N. Y. 35.
will. The estate of the testator consisted of
It is strenuously urged that, the power of
both real and personal property. The will,
It worked an equitasale being peremptory.
after directing the payment of the testator's ble conversion of the land into personalty,
debts and funeral expenses, and after giving
as of the time of the testator's death, and
furniture in his created a trust in the executors in the proto his wife the bedroom
dwelling-house, and to his children the rest ceeds for the purpose of distribution, which
of the furniture therein, proceeds as follows:
trust it Is alleged is inconsistent with a
"All the rest, residue, and remainder of my claim of dower. The doctrine of equitable
estate, property, and effects of every nature,
conversion, as the phrase implies. Is a fiction
kind, and description I give, devise, and beof equity, which Is frequently applied to
queath to my executors and executrix heresolve questions as to the validity of trusts;
authorize and direct to determine the legal character of the interinafter named, and
them to sell and dispose of the same at such
ests of beneficiaries;
the devolution of proptime, and on such terms, as to them shall
erty, as between real and personal representatives; and for other purposes.
seem best, and to divide the proceeds thereIt seems to
of equally among my wife and children,
be supposed that there Is a necessary repugThere can be no nancy between the existence of a trust In
share and share alike."
controversy as to the general principles govreal property created .by a vrill and an outstanding dower Interest of a widow In the
erning the question of election between dower and a provision for the widow in the will.
trust property. We perceive no foundation
DovyOTisfavore^, It is never excluded by a for this contention. If the purposes of a
provisionTor a wife except by express words, trust, as declared, require that the entire
title, free from the dower Interest of the
or by necessary implication. Where there are
widow, should be vested in the trustees, In
no express words, there must be, upon the
of the intenorder to effectuate the purposes of the testaface of the will, a demonstration
tion of the testator that the widow shall not tor In creating it, a clear case for an election Is presented.
take both dower and the provision. The will
Vernon v. Vernon, 53 N.
only when It Y. 851.
But the mere creation of a trust
furnishes this demonstration
clearly app^rs, without ambiguity or doubt,
for the sale of real property, and its distrithat to permit the widow to claim both dow- bution. Is not Inconsistent with the exister and the provision wouid interfere with
ence of a dower interest in the same property.
There is no legal difficulty In the trusother dispositions, and disturb the
the
tee executing the power of sale, but the sale
scheme of the testator as manifested by his
will. The intention of the testator to put will necessarily be subject to the widow's
right of dower, as it would be subject to any
the widow to an election cannot be inferred
outstanding interest In a third person parafrom the extent of the provision, or because
mount to that of the trustee.
she is devisee under the will for life or in
fee, or because it may seem to the court
In the cases of Savage v. Burnham, 17 N.
that to permit the widow to claim both the
Y. 577, and Tobias v. Ketchum, 32 N. Y.
provision and dower would be unjust as a 327, the widow was put to her election, not
family arrangement;
or even because it may
because the vesting of the title in trustees
be inferred or believed, In view of all the
was per se inconsistent with a claim for
of the
circumstances,
that, if the attention
dower, but for the reason that the vnll made
had been drawn to the subject,
a disposition of the Income, and contained
testator
excluded
dower.
he would have expressly
other provisions which would be In part deWe repeat, the only sufficient and adequate
feated If dower was Insisted upon.
There
demonstration which, in the absence of exis language in the latter case which, disconpress words, vrill put the widow to her elecnected from the context, may give color to
tion, Is a clear Incompatibility arising on the
the contention of the appellant
But It is
face of the will between a claim of dower
the principle upon which adjudged cases proand a claim to the benefit given by the will.
ceed which Is mainly to be looked to, be'
We cite a few of the cases in this state showcause a correct principle is sometimes ml»-

KONVALINKA

et al.

ELECTION.
There Is, however, no ground for
applied.
of the meaning of the
misapprehension
learned judge In that case, interpreting his
language with reference to facts then under
consideration.
It has frequently been declared that powers of or in trust for sale are not inconsistent

with the widow's right of dower. Gibson
V. Gibson, 17 Eng. Law & Eq. 349; Bending
V. Bending, 3 Kay & J. 257; Adsit v. Adsit,
supra; In re Frazer, 92 N. Y. 239. And It
was held in Wood v. Wood, 5 Paige, 596,
that the widow was not put to her election,
where the testator devised all his property
to trustees, with a peremptory power of
sale, and directed the payment to the widow
fund.
of an annuity out of the converted
under
The same conclusion was reached,
very similar circumstances, in Fuller v.
Yates, 8 Paige, 325; and in Re Frazer, supra, the widow's dower was held not to be
excluded by a provision hi the will, although
as to a portion of the realty the power of
sale given to the executors was peremptory.
The general doctrine is very clearly stated
by the vice-chancellor
in Ellis v. Lewis, 3
Hare, 310: "I take the law to be clearly settled at this day that a devise of lands
eo
nomine upon trusts for sale, or a devise of
lands eo nomine to a devisee beneficially,
does not, per se, express an Intention to de-
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vise the lands otherwise than subject to Its
This relegal incidents, dower included."
mark of the vice-chancellor also answers the
claim that the testator, when he described
as the subject of the dower, "all the rest,
residue, and remainder of my estate," meant
the entire title, or the estate as enjoyed by
him. A similar argument was answered by
Lord Thurlow in Foster v. Cook, 3 Brown,
Ch. 347. "Because," he said, "the testator
am
gives all his property to the trustees,
to gather, from his having given all he has,
that he has given that which he has not."
The argument that the testator intended
equality of division between his wife and
children is also answered by the same conThe proceeds of the testator's essideration.
tate were by the will to be equally distributed.
It left untouched the dower of the widow,
which he could not sell or authorize to be
sold, and which was a legal right not derived
from him, and paramount to all others.
It
may be conjectured, perhaps reasonably Inferred, that the testator really Intended the
provision for his wife to be exclusive of any
other interest, but so It is not written in the
will, and we are not permitted to yield any
force to the suggestion.
It Is a question of
legal Interpretation, which has been settled.
The judgment should therefore be affirmed. All concur.
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(29

Supreme

Judicial
October

Writ of dower.

DICKEEMAN.
Pick.

146.)

Court of Massachusetts.
Term, 1831.
The following facts were

agreed to by the parties.
EUjali Reed, the late husband of the demandant, died seised in fee of the land described la the writ On August 8, 1816, he made
his last will, containing the following provisions:
"I give and bequeath to my beloved
wife, Lucy Reed, and Alice Reed, my daughter, one-half of my dwelling house where
now live, the southerly part of said house,
and the north buttery in said house, during
my wife's natural Ufe. Also to my beloved
wife I give and bequeath one-half of my indoor movables.
also give and bequeath to
my beloved wife one cow, which
order my
sons, Solomon and Elijah, to keep for her, or
some other in the room of it, free from any
expense to her during her natural Ufe. Also
I give and bequeath to my wife and my
daughter, Alice Reed, one heifer, a year old
last spring, and hereby order my two sons,
Solomon and EUjah, to be at one-half the expense of keeping said heifer for their mother." The will was proved in September,
1816.
Soon after the death of the testator,
the demandant selected a cow from the stock
on the farm, and that cow, or another instead of it, has ever since been kept on the
farm for her by her sons, Solomon and
Elijah, and she has had the use of it ever
since, until within a year past, when she sold
it. A heifer was provided for her and Alice
by Solomon and Elijah, and was kept by
them for their mother until it died, which
happened soon after the probate of the will.
The demandant has always, since the death
of her husband, been in the possession of the
indoor movables.
She has always lived in
that part of the house which was devised to
her, and Alice has lived with her.
It appeared by the records of the probate court
that in March, 1829, the judge of probate appointed a committee to set ofC by metes and
bounds and define that part of the dwelling
house of the testator unto his widow and
Alice, which was devised to them for their
use during their natural life, together with
the cellar, privileges, and appurtenances;
and
In April, 1829, the committee made a return,
showing their performance of the duty required of them. The real estate of the testator was appraised, soon after his death, at
$10,529, and the personal at $647, his debts
amounted to a sum between $3,000 and $3,600, the real estate given to Alice was worth
$900,
one-half of the indoor movables
was
worth $95, and the fee simple of the whole
dwelling house was worth between $1,300
and $1,400. A demand was made upon-^the
defendant, on July 5, 1830, to assign doyer to
the demandant.
On the foregoing facts, or such of them as
would be admissible In evidence on a trial
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before a jury, and on such Inferences as may
be legally made from them, the case was
submitted to the court, and if, in the opinion
of the court, the demandant was entitled to
recover, the defendant was to be defaulted;
but otherwise, the demandant was to become

nonsuit
Mr. Eddy, for demandant
Mr. Miller, for tenant

W. Baylies

and

MORTON, J. The demandant Is clearly
entitled to recover her dower, unless she is
barred by the provision made for her in the
wiU of Elijah Reed. In that Is given to her
a freehold estate in a part of the dwelling
house of the deceased, and also certain personal property.
The will contains no declaration of the testator's intention, whether this
was to be in lieu of, or in addition to, the
dower of his widow.
By St 1783, c. 24, § 8, "the widow, In all
eases, may waive the provision made for her
in the will of her deceased husband, and
claim her dower, and have the same assigned
her in the same maimer as though her husband had died Intestate, in which case she
shall receive no benefit from such provision,
unless it appears by the will plainly the testator's intention to be in addition to her
dower." This Is a material alteration of a
rule of the common law applicable to this
case. By that rule a devise or bequest to
a widow is presumed to be in addition to her
dower, imless it clearly appears that it was
the intention of the testator that it should be
in lieu of dower.
The wife has a legal interest in her husband's estate, of which she cannot be devested without her own consent After his
death she is legally entitled to dower, unless by some act of her own during his lifetime she has barred her right or after his
decease voluntarily relinquished that right
A bequest or devise Is deemed a bounty, and
not the payment or satisfaction of a pre-existing debt or obligation. A gratuity cannot
extinguish a legal right; hence the commonlaw rule that a donation in a will does not
operate as an extinguishment of the right of
dower, but is presumed to be a gratuity hi
addition to the existing legal right; but a
donation may be made on a condition, and
that condition may as well be the relinquishment of the right of dower as the performance of any other act, and If a donation in a
win be made on the express condition that
dower shall not be claimed, or. If it clearly
appear from the will that it was the intention of the testator that the widow should not
have both the donation and the dower, then
the donation shall be taken to be in lieu of
dower, and the widow cannot hold both. She^
may have her election.
She cannot claim under the will and adversely to it; but she Is
not thereby devested of her right of dower,
but may have her election between her dower
and the provision made for her in the will.
By the clause of our statute Just quoted.

ELECTION.
this presumption
i proylslon.In the
I of dower, unless

of law Is reversed,

and the

will Is deemed to be in lieu
it plainly appears that the

testator intended it to be in addition to it.
In this case there is no express declaraprovision was intion that the testamentary
tended to be in addition to dower, nor can
any such intention be inferred from all the
The inadequacy of the
will taken together.
provision alone will not justify such an in-

ference.
The plaintiff must therefore take the devise and bequests In the will, vmless she seaThe statute
sonably elected to waive them.
There is
seems to presume an acceptance.
some positive act to be done by the widow,
indicating her election, before she can be enThe demand required to be
titled to dower.
made thirty days before an action can be
commenced might be considered an election,
where no election had previously been made.
Withm what time shaU a widow be holden
to waive the provision made for her in the
will, or to be bound by it? In New York,
the widow shall be deemed to have elected
to take the testamentary provision, unless
she enters upon or commences a suit for her
-dower within one year after ber husband's
In Virginia, she is allowed nine
i death.
'
months, and ill Vermont only sixty days, in
which to make her election; and, on failure
to do it, she is confined to her dower at common law. Our statute has not fixed any precise time for the election; but doubtless the
widow would be holden to have accepted the
provision, unless she waived
testamentary
it in a reasonable time, that the settlement
of the estate might be closed and distribution
What shall be deemmade among the heirs.
ed a reasonable time, not being fixed by statute, cannot be accurately defined by any gen-
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eral rule, and
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not now

be discussed.
that, under the circumstances of this case, the demandant is precluded from waiving the provisions of the
will and claiming dower.
Fourteen years elapsed after the probate
of the will before any demand of dower was
During the whole of this time she ocmade.
cupied the real estate which was devised to
her.
The personal property bequeathed to her
was received by her, and some of it has been
disposed of by her.
The benefit of the other
provision in the will in her favor had been
enjoyed by her. A decree of the probate
court has been made, assigning to her by
definite bounds that part of the real estate
which was devised to her; and the whole estate has passed out of the hands of the original devisees.
We think, after all this, it is-,
too late for the widow to waive the provision I
made for her in the wiU and claim her K
dower.
It is true that in equity the widow may
sometimes be relieved from an improvident
election; but this can only be done where
some deception or fraud was practiced upon
her, or at least where she acted under an
ignorance of the facts or a misappr^ension
of her legal rights. But here is no evidence
of any deception, or misapprehension,
or even
ignorance of the circumstances of the case.
The plaintiff chose to regard and carry into
effect the provisions and directions contained
in her husband's vtIII. No desire to avoid it
on her part was known to exist till many
years after the death of her husband,
and
not until the estate had passed from her family into the hands of strangers.
We are entirely clear that she cannot now change her
determination, waive the provisions of the
will, and claim her dower.
need

For we are all of opinion
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VAN DYKE'S APPEAIi.
(60 Pa. 481.)
(Supreme Court of Pennsylvania.

May

11,

1869.)

Appeal from the decree of the court at
Nisi Prius:
In Equity: In proceedings In
which James 0. Van Dyke and others, in
their own right, were defendants.
The case was heard at Nisi Prius on bill
and answer, which with the exhibits, present
substantially the following facts: —
Dr. Frederick A. Van Dyke, a citizen of
Pennsylvania, residing and having his home
in Philadelphia, died November ISth 1867,
leaving a will, bearing date November 5th
1861, and codicils dated July 4th 1863 and
May 20th 1866— which were proved in Philadelphia on the 25th of November 1867.
Letters testamentary were granted to those of
the executors named in the will who survived
him.
Dr. Van Dyke left to survive him his widow,' Mrs. Elizabeth Van Dyke, and eight children, or issue.
The decedent was owner of personal

estate amounting,

accord-

ing to inventory filed, to
Of real 'estate in Philadelphia val-

$11,100 70

ued at

38,000 00

(since sold for)

70,000 00

And of real estate in New Jersey

By his will he gave to his living
daughters each $10,000, making
And to the Pease children (the issue of a daughter)

$119,100 70
$20,000 00
12,000 00
$32,000 00

The residue of the Philadelphia estate and
the New Jersey estates he devised to the five
sons (and the issue of such as were deceased)

in

equal shares.

The will having no subscribing witnesses,
could not pass real estate in New Jersey;
and, as to the testator's real estate there, he
died intestate, and his children take in equal
shares.
The interests of the testator's children, derived from the will and the intestacy, are
as follows:—
The personal estate is valued at.
The real estate in Philadelphia
The gifts to hia daughters
to

Leaving to

he distributed
five sons
Or $3,700 each.

. . $11,100 70

amount

among his

38,000 00

$49,100 70
32,000 00
$17,100 70

The daughters take under the will about

$10,000 each.

The latter take equally with the sons the
estate in New Jersey.
In addition to the dispositions above stated, the testator ordered as follows: —
"13th.
direct that no public inventory or
sale of my household furniture shall be made;
that it shall be taken charge of by my executors, and kept by them until disposed of
according to devises made. That so much

I

as she may require shall remain in possession of my wife, Elizabeth Van Dyke, for her
use, the remainder to be divided among my
children, the articles only excepted especially
devised in this instrument, or designated in
my accompanying letter, to which
refer
my executors, as well as for directions for
the disposal of my body.
"14th. I direct and enjoin on my heirs that
no exception be taken to this my will or any
part thereof on any legal or technical account, and that any property or possession
which may have been overlooked or omitted
to be mentioned,
shall be disposed of by an
equal, distribution among my children.
"15th. In case either of my married daughters should die without issue, or surviving
children, then as to the share or shares of
her or them, I direct that such share or
shares devised by me in trust for her or
them, shall be equally divided among my
other children, and the surviving children of
any one of them who may be deceased."
The bill alleges that the testator meant
to exclude all but his sons from his New Jersey property; and that he intended that his
daughters should take no more than the legacies he had bequeathed to them.
The prayer is that the daughters may be^
put to their election, either to give effect to
the whole will, by relinquishing their claim
upon, the New Jersey property, or from their
legacies to compensate
the sons for their
loss in consequence of the daughters sharing
with them the New Jersey property.
Mr. Justice READ, at Nisi Prius, dismissed
the bill.
The plaintiffs appealed, and assigned the

I

dismissal of the bill for error.
Argued before THOMPSON,
READ, AGNEW, SHARSWOOD,

LIAMS,
E.

C. Mitchell and
C. E. Morgan,
appellees.

lants.

for

JJ.

0. J., and
and WIL-

E. Olmsted, for appelJr., and W. A. Porter,

SHARSWOOD, J. No question has been
made by the parties as to the jurisdiction of
a court of equity in this state to give the re-

lief prayed for in this bill. It having been
suggested that it would be an encroachment
upon that, which, by the Acts of Assembly,
is exclusively conferred upon the Orphans'
Courts, the attention of the counsel was directed to this point when the cause was ordered for reargument.
The learned and able gentlemen retained
for the defendant, have, however, frankly
conceded it. Consent,
cannot give
indeed,
jurisdiction, and it is therefore, deemed proper to say, that we entertain no doubt upon
the subject. The Orphans' Court, by the
Act of June 10th, 1836, § 19, Pamph. L. 792,
has jurisdiction of proceedings for the recovery of legacies, of the settlement of the accounts of executors, the distribution of the
estates of decedents, and in all cases wherein
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disposition absolutely void, is no disposition
executors may be possessed of, or in any way
at all, and being incapable of effect as such,,
accountable for any real or personal estate
it cannot be read to ascertain the intent of
of a decedent. It Is also the settled docthe testator. But an express condition antrine that the jurisdiction of that court withWhitenexed to the bequest of the personalty does
in its appointed orbit is exclusive:
not render the disposition of the realty valid;
side V. Whiteside, 20 Pa. 473; Shollenberger's
it would be a repeal of the Statute of Frauds
Appeal, 21 Pa. 337; Black v. Black, 34 Pa.
so to hold.
How then can it operate any
354; and no doubt a court of equity cannot
more than an implied condition to open the
interfere with a matter of which the Oreyes of the court so as to enable them to
has
exclusive jurisdiction:
Court
phans'
read tliose parts of the will which relate to ,
Loomis V. Loomis, 27 Pa. 233; Bickley v.
Biddle, 33 Pa. 276.
the realty, and without a knowledge of what
they are, how can the condition be enforced?
But it is not in every case, which may incidentally bear upon the settlement of the
"As to the question of the election," said
Lord Kenyon, while Master of the Rolls,
estate of a decedent, that its jurisdiction is
exclusive; otherwise, all remedies for the re"the cases which have been cited are certainly great authorities, but I must confess I
covery of claims against such estates would
necessarily be drawn within its vortex. This
should have great difficulty in making the
McLean's Execsame distinctions, if they had come before
has never been pretended:
They have said you shall not look into
me.
utors v. Wade, 53 Pa. 146; Sergeant's ExThis is not a a will unattested so as to raise the condiecutors V. Ewing, 30 Pa. 75.
tion which would be implied from the devise
proceeding to recover a legacy charged on
land, nor to compel a settlenlent or distriif it had appeared; but if you give a legacy
bution, but falls within jthe a dmitted s copfi- on condition that the legatee shall give the
however, I am
of the authority of a~court of eq, uitv inj^ases- lands, then he must elect;
/of-trttStnDle legaf 'title being in the de- bound by the force of authorities to take no
fendants, as heirs at law, that court, if it is
notice whatever of the unattested will, as
a case of election, holds them bound as trusfar as relates to the freehold estate:" Carey
tees to compensate the devisees disappointed
v. Askew, 1 Cox, 241. "I do not understand," said Sir William Grant, "why a will,,
of the bounty intended for them by the testhough not executed so as to pass real estator.
tate, should not be read for the purpose of
The jurisdiction in such case is expressly
recognized as concurrent in Lewis v. Lewis,
discovering in it an implied condition, conThe decree of
cerning real estate, annexed to a gift of per18 Pa. 79, 53 Am. Dec. 443.
this court will doubtless be conclusive as to
sonal property, as it is admitted it must be
upon the final settlement
the subject-matter
read, when such condition is expressly anof the account of the executors, but so would
nexed to such gift. For if by a sound cona judgment against them in a court of law,
struction such condition is rightly inferred
if no fraud or collusion were shown. We
from the whole instrument, the effect seems
pass, therefore, to the main question.
to be the same as if it was expressed in
It may certainly be considered as settled words:" Brodie v. Barry, 2 Ves. & Beames^
in England, that if a will, purporting to
127.
So Lord Eldon declared, that "the disdevise real estate, but ineffectually, because
tinctions upon this head of the law appear
according to the Statute of
not attested
to be rather unsubstantial," and that "there
Frauds, gives a legacy to the heir at law,
are, undoubtedly, these distinctions, and a
Hearle v.
judge, having to deal with them, finds a diffihe cannot be put to his election:
Greenbank, 3 Atk. 695; Thellusson v. Woodculty in stating to his own mind satisfacford, 13 Ves. 209; Breckinbridge v. Ingram,
tory principles on which they may be ground2 Ves. Jr. 652; Sheddon
v. Goodrich, 8 Id.
ed:" Rex V. Wauchop, 1 Bligh, 1. And in
482.
These cases have been recognized and
another place: "The reason of that distinction, if it was res Integra, is questionable."
followed in this country:
Melchor v. Burger, 21 N. C. 634; McElfresh
v. Schley, 2
"With Lord Kenyon, I think the distinction
GUI, 181, 41 Am. Dec. 415; Jones v. Jones, 8
such as the mind cannot well fasten upon:"
GiU, 197; Kearney v. Macomb, 16 N. J. Bq.
v. Goodrich, 8 Ves. Jr. 482.
Sheddon
Mr.
189.
Tet it is equally well established, that
Justice Kennedy has expressed the same opinif the testator annexes an express condition
ion: "When a condition is necessarily imto the bequest of the personalty, the duty of
plied by a construction in regard to which
election
will be enforced: Boughton v.. there can be but one opinion, there can be no
Houghton, 2 Ves. Sr. 12; Whistle v. Webster,
good reason why the result or decision of
2 Ves. Jr. 367; Kex v. Wauchop, 1 Bligh, 1;
the court should not be the same as in the
McElfresh v. Schley, 2 Gill, 181, 41 Am. Dec.
case of an express condition, and the donee
415.
That this distinction rests upon no
bound to make an election in the one case
City of Philadelphia
sufficient reason
has been admitted by alas well as the other:"
most every judge before whom the question
510.
There is another
V. Davis, 1 Whart.
has arisen.
Why an express condition should class of cases in England wholly irreconcilprevail, and one, however clearly implied,
able with this shadowy distinction; for the
should not, has never been and cannot be,
heir at law of a copyhold was formerly put
satisfactorily explained. It is said, that a
though there had been no
to his election,
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surrender to the use of the will. This was
previous to 55 Geo. Ill, c. 192, 1 White &
T. Lead. Cas. Eq. 239, note; yet, as Sir
William Grant has remarked, "a will, however executed, was as inoperative for the
conveyance of copyhold as a will defectively
of freehold
executed is for the conveyance
estates:" Brodie v. Barry, 2 Ves. & Beames,
130.

The mind instinctively shrinks from the
task of frustrating the clear intention of a
aiming too to make all his chiltestator,
dren equal, upon authorities establishing a
The predistinction without any difference.
cise point can never arise in this state, for
happily our Statute of Wills of April 8th
Pamph. L. 249, wisely provides that
1833,
the forms and solemnities of execution and
proof shall be the same in all wills, whether
of realty or personalty. The case before us
is of a will duly executed according to the
laws of Pennsylvania, devising lands in New
Jersey, where, however, it is invalid as to
the realty by not having two subscribing witnesses.
A court of New Jersey might hold
on these authorities bound to
themselves
shut their eyes on the devise of the realty,
and consider it as though it were not written, and so they have held Kearney v. MaThey might feel
comb, 16 N. J. Eq. 189.
compelled
themselves
to say, with Ld. Alvanley, however absurdly it sounds:
"I cannot read the wUl without the word 'real' in
it, but I can say, for the statute enables
me, and I am bound to say, that if a man,
by a will unattested,
gives both real and
personal estate, he never meant to give the
real estate:" Buckerldge v. Ingram, 2 Ves.
Jr. 652. But a statute of New Jersey has no
such moral power over the conscience of a
court of Pennsylvania to prevent it from
reading the whole will upon the construction of a bequest of personalty within its
rightful jurisdiction.
If a question could
arise directly upon the title of the heirs at
law to the New Jersey land, doubtless the
court of any other state, upon the well settled principles of the comity of nations, must
decide it according to" the lex rei sitae.
We
are dealing only with the bequests of personalty, and the simple question is, whether the
testator intended to annex to them a condition. If, without making any disposition
whatever of the New Jersey estates, dying
intestate as to them, he had annexed an express proviso to the legacies to his daughters
that they should release to their brothers all
their right and title as heirs at law to these
lands, it is of course indubitable that such a
condition would have been effectual.
We
are precluded by no statute, to which we owe
obedience, from reading the whole will, and,
if we see plainly that such was the intention of the testator, from carrying it into effect.
Some

cases have arisen in England upon
disposing of English and Scotch estates, in which the judgments have not been

wills

harmonious, nor can any general principle
them bearing upon this
question. In Brodie v. Barry, 2 Ves. &
Beames, 127, an heir at law of heritable property in Scotland, being also a legatee under
a will not conforming to the law in Scotland
as to heritable property, was put to his election. By that law a previous conveyance by
deed was necessary, accordhag to the proper
feudal forms, upon which the uses declared
by the will might operate.
As by the law
of Scotland the heir at law m such a case
was put to his approbate or reprobate (the
apd it was
Scotch law term for election),
very similar to a will of copyhold. Sir William Grant considering the law of both countries to be the same, felt himself relieved
from the necessity of determining by which
law the decision should be made. Dundas
V. Dundas, 2 Dow & Clark, 349, was a. case
in the House of Lords from Scotland.
The
will was formal according to the Scotch laws,
but was invalid as to real estate in England
imder the Statute of Frauds. Yet the decision of the Court of Session putting the English heir at law to his approbate or reprobate
This case Is certainly in point,
was affirmed.
In favor of the position taken in this opinion.
It is true, that in the judgment pronounced
by Lord Chancellor Brougham, then but recently raised to the wool-sack, it is not put
on that ground. He assumes, that in England, while a court of law would be precluded by the statute from looking at the disposition made of the realty, it was competent for a court of equity to do so, and that
the Court of Session in Scotland had only
done what a chancellor in England had a
right to do; a distinction, it must be allowed, not adverted to in any of the previous
cases, which were all in courts of equity.
In McCall v. McCall, Drury, 283, Lord Chancellor Sugden, held that an heir at law of
heritable property in Scotland, who was also
the devisee of real estate m Ireland, under a
will duly executed as to the Irish, but ineffectual as to the Scotch estate, was bound
to make his election. In the later case of
Maxwell v. Maxwell, 13 Bug. L. & Eq. 443,
which arose in England, the heir at law In
Scotland was not put to his election but distinctly on the ground, that the will in the
alleged disposition of the Scotch estate, had
used only general words.
"If the will had
mentioned Scotland In terms," said Sir
Knight Bruce, Lord Justice, "or the testator
had not any real estate except real estate in
Scotland, that might have been a ground for
putting the heir to his election.
The matter, however, standing as it does, we are
bound to hold that the will does not exhibit
an Intention to give or affect any property
which it is not adapted to pass," and Lord
Cranworth concurred in this view.
In this state of the authorities, we are
clear in holding that we are not precluded by
force of the New Jersey Statute of Frauds,
from reading the whole will of the testator
be extracted from
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in order to ascertain Ills intention in reference to tlie bequest of personalty now in
We are equally clear that it is a
question.
The intention of the tescase of election.
merely upon the implicatat6r"Hbes'notT^^t
tion arising from his careful division of his
property, among his children, In different
classes, but he has Indicated it in words by
"I direct and enjoin on my heirs,
/•the clause:
f that no exception be taken to this will, or
on any legal or technical
1 any part thereof,
true,
It
is
that for want of a
account."
V
bequest over this provision would be regarded as in terrorem only, and would not induce
Chew's Appeal, 45 Pa. 228.
a forfeiture:
But as has been often said, the equitable
doctrine of election Is grounded upon the
ascertained intention of the testator, and we
can resort to every part of the wUl to arf' rive at It.
"The intention of the donor or
i testator ought doubtless to be the polar star
Kennedy,
:^ in such cases," says Mr. Justice
"and wherever it appears from the instrument Itself conferring the benefit, with a certaiaty that will admit of no doubt, either by
express declaration,
or words that are susceptible of no other meaning, that it was the
intention of the donor or testator that the
object of his bounty shcvild not participate in
It without giving his assent to everything
contained in the instrument, the donees ought
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not to be permitted to claim the gift unless
they will abide by the intention and wishes
of its author:"
City of Philadelphia v. Davis, 1 Whart. 510.
This, however, is not the only mode in
which the equity of the case can be reached.
The doctrine of equitable election rests upon the principle of compensation, and not of
forfeiture, which applies only to the nonperformance of an express
condition: 2
Madd. Ch. 49. Besides, no decree of this
court could authorize the guardians of the
minors to execute releases of their right and
title to the New Jersey lands, which would
The alternative
be effectual In that state.
decree prayed for In the bill is that which Is
most appropriate to the case.
Decree reversed, and now It is ordered, adjudged and decreed, that the executors of
the last will and testament of Frederick Augustus Van Dyke, deceased, shall pay to the
defendants, Mary A. Van Dyke, Margaret P.
Fernald, and Frederick A. Pease, Elizabeth
Pease and Augusta Pease, such sum less
than the amount of their respective legacies,
as will compensate the said plaintiffs and the
surviving sons of the testator for the value
of the shares of the said legatees In the said
real estate In New Jersey, and that it be
referred to James Parsons, Esq., as master
to settle and report such respective amounts.

