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PRIMROSE

vi

WESTERN UNION TEL.' C0.

(14 Sup. Ct. 1098, 154 U. s. 1.)

May

26,

189-1.

No. 59.

In error

to the circuit court of the United
for the eastern district of Pennsyl

States

v

vania.
This was an action on the case, brought
January 25, 1888, by Frank J. Primrose, a
citizen of Pennsylvania, against the Western
Union Telegraph Company, a corporation of
New York, to recover damages for a negli
gent mistake of the defendant,s
agents in
transmitting a telegraphic message from the
plaintiff, at Philadelphia, to his agent at
Waukeney, in the state of Kansas.
.
The defendant pleaded (1) not guilty; (2)
that the message was an unrepeated mes
sage, and was also a cipher and obscure mes
sage, and therefore, by the contract between
the parties under which the message was
sent, the defendant
was not liable for the
At the trial, the following facts
mistake.
were proved and admitted:
On June 16. 1887, the plaintiff wrote and
delivered to the defendant, at Philadelphia,
for transmission to his agent, William B.
Toland, at Ellis, in the state of Kansas, a
message upon one of the defendant,s printed
blanks, the words printed below in italies
being the words written therein
by the
plaintiff, to wit:

WESTERN UNION TELEGRAPH
COMPANY.

"THE

"THOs. T. PICK l€RT.

General Manager.

“Receiver’s No.

NORvIN GREEN.

Time1Filed
3

“Send the following message,
subject to the terms on back
hereof, which are he r e by
agreed to.

‘To

President.

Check

Jun‘

16 1887‘

“FRANK J. PRIJIROSE.

BACK

negligence of its servants or otherwise, be
yond the amount received for sending the
same;
nor for mistakes
or delays in the

transmission or delivery or for nondelivery
of any’ REPFZATED message beyond ﬁfty times
the sum received for sending the same, un
less specially insured; nor in any case for
delays arising from unavoidable interruption
in the working of its lines, or for errors in
cipher or obscure messages. And this com
pany is hereby made the agent of the send
er, without liability, to forward any mes
sage over the lines of any other company
when necessary to reach its destination.
“Correctness in the transmission of a mes
sage to any point on the lines of this com
pany can be nvsunnn by contract in writing,
stating agreed amount of risk, and payment
of premium thereon, at the following rates.
in addition to the usual charge for repeated
messages, viz. one per cent. for any distance
not exceeding 1,000 miles, and two per cent.
for any greater distance.
No employe of the
company is authorized to vary the foregoing.
“No responsibility regarding messages at
taches to this company until the same are
presented and accepted at one of its trans
mitting oﬂices; and, if a message is sent to
such otﬂce by one of the company,s messen
gers, he acts for that purpose as the agent
of the sender.
“Messages
will be delivered free withm
the estahlished
free delivery limits of the
terminal oﬂice. For delivery at a greater
distance, a special charge will be made to
cover the cost of such. delivery.
"The company will not be liable for dam
ages or statutory penalties in any case where
the claim is not presented in writing within
sixty days after the message is ﬁled with
the company for transmission.

“NORVIN GREEN. President.
“THOS. T. ECKERT, General Manager."

of the same day. an agent
delivered
to Toiand, at
Wankeney,
upon a blank of the defendant
company. the message in this form’ the writ
ten words being printed below in italies:
On the evening

B. To’and, Ellis, Kansas.
“Deapnt am ezreedingly busy bay all kinds qua
perhaps bracken half of it mince moment promptly
of purchases.
Wm.

“WanAa

THE NOTICE AID AGREEMEIT oN

of the defendant

"THE

or nus BL..\NK._&]"

Upon the back of the message was the fol
lowing printed matter:

“ALL MESSAGES TAKEN BY THIS COM
PANY ARE SUBJECT TO THE FOL
LOWING TERMS:

“To guard against mistakes or delays, the
sender of a message should order it RF
PEATED; that is, telegraphed back to the
originating oﬂice for comparison.
For this.
one.half the regular rate is charged in ad
dition. It is agreed between the sender of
the following message and this company
that said company shall not be liable for
mistakes
or delays in the transmission or
or for nondelivcry of any UNRE
delivery
PEATED

mesmge,

whether

COMPANIES.

happening

by

“This

WESTERN UNION
COMPANY.

LIVERS

company
messages

TELEGB?PH

TRANSMITS

and

DE

only on conditions limit
ing its liability, which have been assented to
by the sender of the following message.
“Errors can be guarded against only by re
peating a message back to the sending sta
tion for comparison,
and the company will
not hold itself liable for errors or delays in
transmission or delivery of UNREPEATED
MESSAGES beyond the amount of tolls
paid thereon. nor in any case where the claim
is not presented in writing within sixty days
after sending the message.
MESSAGE,
“This is an UNREPEATED
and is delivered by request of the sender,
under the conditions

named above_

\
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"THOs. T. ECKIERT,

General M nnaner.

!\‘L‘MliE[l
RL

sl£.\"l‘ BY
S.

NOBVlN GREEN,

llEC,D BY
1".N.

President.

CllEi.‘K.
22 Collrcl 8 e;drawords.

June 16, 1_ss7.‘
at 5 K. p. 111
Dated P/u'l¢nielphia, 16. Forwarded from Ellis.

“RECEIVED

“

“To

W. B. Toland, Waukeney, Kansas.
“Destroy am exceedingly busy buy all kinds quo
perhaps bratlcm half of it mince moment promlitiy
of purchase.

“FRANK J. PRIJIROSE."

The difference between the message as
sent and as delivered is shown below, where
so much of the message sent as was omitted
in that delivered is in brackets, and the
words substituted in the message delivered
are in italies.
“[Despot] Destroy am exceedingly
busy
[bay] buy all kinds quo Derhaps bracken half
of it mince moment promptly of purchase[s]."
By the private cipher code made and used
by the plaintiff and Toland, the meaning of
these words was as follows:
“Yours of the [ﬁfteenth] serenteentk re
ceived; am exceedingly busy; [I have bought]
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two dots, a space, andthen two dots; and that
the difference between “a" and “u" was one
dot, “a" being a dot and a dash, and “u" two
dots and a dash, and the pause upon the last
touch of the “u;" that an experienced talegraph operator, if the words were properly
rapped out, and he was paying proper atten
tion, could not well mistake the one for the
other, but might be misled if he way not
careful; and that it was very likely that an
other dot could be put in if there was any in
terruption in the wire. He further testiﬁed
that there was a great difference between the
words “despot" and “destroy" in telegraphic
symbols;
and that the letter "s" was made
by three dots, so that, if an operator received
the word “purchases"
over the wires, and
wrote down “purchase,"
he omitted threc
dots from the end of the word.
The plaintiff introduced depositions, taken
in September, 1888, of one Stevens and one
Smith, who were respectively
telegraph op
craters of the defendant at Brookville and at
Ellis, in the state of Kansas, on June 16,
1887.

Stevens testiﬁed that Brookville was a relay
station of the company, at which messages
buy all kinds. ﬁve hundred thousand pounds;
from the east were repeated westward; that
perhaps we have sold half of it; wire when
on that day one Tindall, his fellow operator
you do anything; send samples immediately,
in the Brookville oﬂice, handed him a copy in
promptly of [purchases] purchase."
Tinuan,s handwriting of the message in ques
The plaintiff testiﬁed that on June 16. 1887,
tion (an impression copy of which he identi
he wrote the message in his own oiiice on
ﬁed and annexed to his deposition), contain
one of a bunch or book of the defendant,s
ing the words “despot“ and “bay," and be im
blanks which he kept at hand, and sent it to
mediately transmltted it, word for word, to
IIhiladclphia;
the defendant,s
that
oftlce at
Ellis; that the equipment of the oﬂlce at
he had a running account with the defend
Brookvillc was in every respect good and suf
ant,s agent there, which he settled monthly,
amounting to $180 for that month; that he . iiclent; and that he had no recollection of
the wires between it and Ellis having been in
did not then read, and did not remember that
other than good condition on that day.
he had ever before read, the printed matter
Smith testiﬁed that on that day he received
on the back of the blanks; and that he paid
the message at Ellis from Brookville, and
the usual rate of $1.15 for this message, and
immediately
wrote it down, word for word,
did not pay for a repetition or insurance of it.
just as received (and identiﬁed and annexed
He also testiﬁed that he then was, and for
to his deposition an impression copy of what
many years had been, engaged in the busi
he then wrote down), containing
the words
ness of buying and selling wool all over the
"destroy" and “buy," and transmitted it. ex
country, and had employed Toland as his
actly as he received it, to “,aukonoy, to
agent in that business, and early in June,
which Toland had directed any messages for
1887, sent him out to Kansas and Colorado,
him to be forwarded; and that the oﬂice at
with instructions to buy 50,000 pounds, and
Ellis was well and sufﬁciently equipped for
then to await orders from him before buying
its work, but he could not recall what was
more; that, before June 12th, Toland bought
the condition of the wires between it and
50,000 pounds, and then stopped buying; and
Brookville.
that he had sent many telegraphic messages
The plaintiff also introduced evidence tend
to Toland during that month and previously,
ing to show that June 16, 1887, was a bright
using the same code.
and beautiful day at Ellis and Waukeney;
agent at Philadelphia,
The defendant’s
that Toland, upon receiving the message at
called as a witness for the plaintiff, testiﬁed
Waukeney, made purchases of about 300,000
that he sent this message for the plaintiff,
pounds of wool; and that the plaintiff, in set
and knew that he was a dealer in wool, and
tling with the sellers thereof, suffered a loss
that Toinnd was with him, but in what ca
of upwards of $20,000.
pacity he did not know; that he had fre
The circuit court, following White v. Tele
quently sent messages for him, and consid
graph Co., 5 McCrary, 103, 14 Fed. 710,
ered him one of his best customers during the
and Jones v. Telegraph Co., 18 Fed. 717,
wool season;
that telegraphic messages by
ruled that there was no evidence of gross
the present system were sent and received by
sound, and were all dots and dashes;
negligence on the part of the defendant;
and
that
that, as the message had not been repeated,
"b“ was a dash and three dots, and "y" was
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the plaintiff, by the terms printed upon the
back of the message, and referred to above
his signature on its face, could not recover
more than the sum of $1.15, which he had
paid for sending it. The plaintiff not claim
ing that sum, the court directed a verdict for
the defendant, and rendered judgment there
The plaintiff tendered a bill of excep
on.
tions, and sued out this writ of error.
Geo. Junkin and Jos. de F. Junkin, for
Silas W. Pettlt. John H.
plaintiff in error.
Dillon, Geo. H. Fearons, and Bush Taggart,
for defendant in error.

Mr. Justice GRAY, after stating the case,
delivered the opinion of the court.
This was an action by the sender of a tele
graphic message against the telegraph com
pany to recover damages for a mistake in the
transmission of the message, which was in
cipher, intelligible only to the sender and to
his own agent, to whom it was addressed.
The plaintiff paid the usual rate for this mes
sage, and did not pay for a repetition or in
surance of it.
The blank form of message, which the
plaintiff ﬁlled up and signed, and which was
such as he had constantly used, had upon its
face, immediately above the place for writing
the message, the printed words, “Send the
following message, subject to the terms on
back hereof, which are hereby agreed to;"
and, just below the place for his signature,
this line: “E§‘Read the notice and agree
"
ment on back of this
blank_E3.

Upon the back of the blank were conspicu
ously printed the words, “All messages taken
by this company are subject to the following
terms," which contained the following condi
tions or restrictions of the liability of the
company:
"[1] To guard against mistakes or delays,
the sender of a message should order it RE
PEATED; that is, telegraphed back to the
originating oﬂice for comparison.
For this,
one-half the regular rate is charged in addi
tion.
It is agreed between the sender of the
following message and this company that
said company shall not be liable for mistakes
or delays in the transmission or delivery or
for nondelivery of any urmarnArsn message,
whether happening by negligence of its serv
ants or otherwise,
beyond the amount re
ceived for sending the same; [2] nor for mis
takes or delays in the transmission or deliv
cry or for nondelivery of any REPEATED mes
sage beyond ﬁfty times the sum received for
seudihg the same, unless specially insured;
[3] nor in any case for delays arising from
interruption in the working of
unavoidable
its lines, or for errors in cipher or obscure
messages."
After stating the rates at which
correctness in the transmission of a message
may be insured, it is provided that “no em
ploye of the company is authorized
to vary
the foregoing."
“[4] The company will not
be liable for damages or statutory penalties
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in any case where the claim is not presented
in writing within sixty days after the mes
sage is ﬁled with the company for transmls
sion."
The conditions or restrictions, the reason
ableness and validity of which are directly
involved in this case, are that part of the
ﬁrst by which the company is not to be lia
ble for mistakes in the transmission or de
livery of any message beyond the sum re
ceived for sending it, unless the sender or
ders it to be repeated by being telegraphed
back to the originating oﬂice for comparison,
and pays half that sum in addition; and that
part of the third by which the company is
not to be liable at all for errors in cipher or
obscure messages.
Telegraph companies
resemble
railroad
and other common carrier, in
companies
that they are instruments of commerce, and
in that they exercise a public employment,
and are therefore bound to serve all custom
alike,
They
ers
without discrimination.
have, doubtless, a duty to the public to re
ceive, to the extent of their capacity, all
messages clearly and intelligibly
written.
and to transmit them upon reasonable terms.

Their
in
different ways; and they are not subject
Express Co. v. Cald
to the same liabilities.
well, 21 Wall. 264, 269, 270; Telegraph Co. v.
Texas, 105 U. S. 460, 464.
The rule of the common law by which
common carriers of goods are held liable
for loss or injury by any cause whatever, ex
cept the act of God or of public enemies, does
or wharf
not extend even to warchousemen
ingers, or to any other class of bailees, except
innkeepers, who, like carriers, have peculiar
opportunities for embezzling the goods or
The carrier has
for collusion with thieves.
of the
the actual and manual possession
goods.
The identity of the goods which he
receives with those which he delivers can
hardly be mistaken.
Their value can be

a-’»_11_t_i.11_@:;_=%%Ttt9L_cIw__<'\,_.I1*“r1@rsi erent, and are per ormed
uties are

easily

estimated,

and may be ascertained

by

inquiry of the conslgnor, and the carrler’s
compensation
ﬁxed accordingly; and his lia
bility in damages is measured by the value
of the goods.
But telegraph companies are not bailees,
in any sense. They are intrusted with noth
ing but an order or message, which is not to
be carried in the form or characters in which
it is received, but is to be translated and
transmitted through differeut symbols, by
means of electricity, and is peculiarly liable
to mistakes.
The message cannot be the
subject of embezzlement.
It is of no intrin
Its importance cannot be estimat
sic value.
ed, except by the sender, and often cannot
be disclosed by him without danger of de
feating his purpose.
It may be wholly val
ueless, if not forwarded immediately; and
the measure of damages, for a failure to
transmit or deliver it, has no relation to any
value of the message itself, except as such
value may be disclosed by the message, or
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be agreed between
pany.

the sender

and the comv

As said by Mr. Justice Strong, speaking
for this court, in Express Co. v. Caldwell,
"Like common carriers, they
above cited:
cannot contract with their employers for ex
emption from liability for the consequences
But they may by
of their own negligence.
such contracts, or by their rules and regula
tions brought to the knowledge of their em
ployers, limit the measure of their responsi
Whether their
bility to a reasonable extent.
or unreasonable
must
rules are reasonable
be determined with reference to public poli
cy, preciely as in the case of a carrier."
By the settled law of this court, common
carriers of goods or passengers cannot, by
any contract with their customers, wholly
from liability for dam
exempt themselves
ages caused by the negligence of themselves
or their servants.
Railroad Co. v. Lock
wood, 17 Wall. 357; Liverpool 8: G. W.
Steam Co. v. Phenix Ins. Co., 129 U. S. 397,
442, 9 Sup. Ct. 469, and cases cited.
But even a common carrier of goods may,
by special contract with the owner, restrict
the sum for which he may be liable, even in
case of a loss by the carrier,s negligence;
and this upon the distinct ground, as stated
by Mr. Justice Blatchford, speaking for the
whole court, that “where a contract of the
kind, signed by the shipper, is fairly made,
agreeing on the valuation of the property
carried, with the rate of freight based on
the condition that the carrier assumes lia
bility only to the extent of the agreed valu
ation, even in case of loss or damage by the
negligence of the carrier, the contract will
be upheld as a proper and lawful mode of
securing a due proportion between
the
amount for which the carrier may be respon
sible and the freight he receives, and of pro
tccting himself against extravagant and fan
ciful valuations." l-lart v. Railroad Co., 112
U. S. 331, 343. 5 Sup. Ct. 151.
By the regulation now in question, the tele
graph company has not undertaken to wholly
exempt itself from liability for negligence;
but only to require the sender of the message
to have it repeated, and to pay half as much
again as the usual price, in order to hold the
company
liable for mistakes or delays in
transmitting or delivering or for not deliv
ering a message, whether happening by neg
ligence of its servants or otherwise.
In Telegraph Co. v. Hall, 12-} U. S. 444.
453, 8 Sup. Ct. 577, the effect of such a regu
lation was presented by the certiﬁcate of
the circuit court, but was not passed upon
by thi court, because it was of opinion
that, upon the facts of the case, the damages
claimed were too uncertain and remote.
But the reasonableness and validity of such
regulations have been upheld in McAndrew
v. Telegraph Co., 17 C. B. 3, and in Baxter
v. Telegraph Co., 37 U. C. Q. B. 470, as well
as by the great preponderance
of authority
in this country.
Only a few of the principal
'
cases need be cited.
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In the earliest American case, decided by
the court of appeals of Kentucky, the reasons
for upholding the validity of a regulation
very like that now in question were thus
stated:
“The public are admonished by the
notice that, in order to guard against mis
takes in the transmission of messages, every
message of importance ought to be repeated.
A person desiring to send a message is thus
apprised that there may be a mistake in its
transmission, to guard against which it is
necessary that it should be repeated.
He is
also notiﬁed that, if a mistake occur, the
company will not be responsible for it unless
the message be repeated.
There is nothing
unreasonable in this condition.
It gives the
party sending the message the option to send
it in such a manner as to hold the company
responsible, or to send it for a less price at
his own risk. If the message he unimport
‘ant, he may be willing to risk it without
paying the additional charge.
But if it be
important, and he wishes to have it sent cor
rectly, he ought to be willing to pay the cost
of repeating the message.
This regulation,
considering the accidents to which the busi
ness is liable, is obviously just and reasona
ble.
It does not exempt the company from
responsibility, but only ﬁxes the price of that
responsibility, and allows the person who
sends the message either to transmit it at
his own risk, at the usual price, or by paying
in addition thereto half the usual price to
have it repeated, and thus render the com
pany liable for any mistake that may occur."
Camp v. Telegraph Co., 1 Metc. (Ky.) 164,
168.

In Telegraph

Co. v. Carew, 15 Mich. 525,
the supreme court of Michigan held
that a similar regulation was a valid part
of the contract between the company and the
sender, whether
“The
he read it or not.
regulation," said Chief Justice Christianey,
“of most, if not all, telegraph companies op
erating extensive lines, allowing messages to
be sent by single transmission for a lower
rate of charge, and requiring a larger com
pensation when repeated, must be considered
as highly reasonable, giving to their custom
er the option of either mode, according to
the importance of the message or any other
circumstance which may affect the question."
"The printed blank, before the message was
written upon it, was a general proposition
to all persons of the terms and conditions
By
upon which messages would be sent.
writing the message under it, signing. and de
livering it for transmission, the plaintiff be
low accepted the proposition, and it became
a contract upon, those terms and conditions."
In Birney v. Telegraph Co., 18 Md. 341,
358. the court of appeals of Maryland, while
recognizing the validity of similar regulations,
held that they did not apply to a case in
which no effort was made by the telegraph
company or its agents to put the message on
535, 536,

its transit.
In Telegraph Co. v. Gihiersleve, 29 Md.
232, 2-16, 248, the same court, speaking by
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Mr. Justice Alvey (since chief justice of Mary
land and of the court of appeals of the dis
trict of Columbia), said: “The appellant had
a clear right to protect itself against extra
ordinary risk and liability by such rules and
regulations as might be required for the pur
pose."
“The appellant could not, by rules
and regulations of its own making, protect
itself against liability for the consequences
of its own willful misconduct or gross neg
ligence or any conduct
inconsistent with
good faith; nor has it attempted by its rules
and regulations to afford itself such exemp
tion.
It was bound to use due diligence, but
not to use extraordinary care and precaution.
The appellee, by requirmg the message to be
repeated, could have assured himself of its
dispatch and accurate transmission to the
other end of the line. if the wires were in
working condition; or, by special contract
for insurance, could have secured himself
against all consequences of nondelivery.
He
did not think proper, however, to adopt such
precaution, but chose rather to take the risk
of the less expensive terms of sending his
message: and, having refused
to pay the
charge
extra
for repetition
or insurance,
we think he had no right to rely upon the
declaration of the appellant,s agent that the
message had gone through, in order to ﬁx the
liability on the company."
In Passmore v. Telegraph Co., 9 Phila. 90,
78 Pa. St. 238, at the trial in the district
court of Philadelphia, there was evidence
that Passmore, of whom one Edwards had
offered to purchase a tract of land in West
Virginia, wrote and delivered to the company
at Parkersburg, upon a blank containing
similar conditions, a message to Edwards,
at Philadelphia, in these words:
"I hold the
Tibbs tract for you; all will be right,"—but
which, as delivered by the company in Phila
delphia,
was altered by substituting the
word "sold_ for "hold;" and that Edwards
thereupon broke oﬂ! the contract for the pur
chase of the land, and Passmore had to sell
it at a great loss. The verdict being for the
plaintiff, the court reserved the question
whether the defendant was liable, inasmuch
as the plaintiff had not insured the message
nor directed it to be repeated, and after
wards entered judgment for the defendant,
notwithstanding the verdict, in accordance
with an opinion of Judge Hare, the most im
portant parts of which were as follows:
“A railway, telegraph, or other company,
charged with aduty which concerns the public
interest, cannot screen themselves from lia
bility for negligence; but they may prescribe
rules calculated to insure safety, and dimin
ish the loss in the event of accident, and
declare that, if these are not observed, the
injured party shall be considered as in de
fault, and precluded
by the doctrine
of
contributory negligence.
The rule must
however. be such as that reason, which is said
to be the life of the law, can approve; or.
at the least, such as it need not condemn.

By no device can a body corporate avoid
liability for fraud, for willful wrong, or for
the goss negligence which, if it does not in
tend to occasion injury, is reckless of con
sequences,

and

transcends

the

bounds

of

right with full knowledge that mischief may
Nor, as I am inclined to think, will
ensue.
any stipulation against liability
be valid
which has the pecuniary interest of the cor
poration as its sole object, and takes a safeguard from the public without giving anything
in return.
But a rule which, in marking out
a path plain and easily accessible, as that in
which the company guaranties
that every
one shall be secure, declares that, if any man
prefers to walk outside of it, they will ae
company him, will do their best to secure
and protect him, but will not be insurers,
will not consent to be responsible for acci
dents arising from iortuitous and unexpected
causes, or even from a want of care and
watchfuiness on the part of their agents,
may be a reasonable
held by the courts."

rule,

and, as such, up

“The function of the telegraph differs from
that of the post ofﬁce in this: that while the
latter is not concerned with the contents of
the missive, and merely agrees to forward
it to its address, the former undertakes the
much more diﬂicuit task of transcribing a
nmssage written according to one method of
notation,
in characters
which are entirely
different, with all the liability to error neces
sarily incident to such a process.
Nor is
this all. The telegraph operator is separated
by a distance of many miles from the paper
on which he writes, so that his eye cannot
discern and correct the mistakes committed
by his hand.
It was also contended during
the argument that the electric ﬂuid which is
used as the medium of communication is lia
ble to perturbations arising from thunder
storms and other natural causes.
It is there
fore obvious that entire accuracy canuot al
ways be obtained by the greatest oare, and
that the only method of avoiding error is to
compare the copy with the original, or, in
other words, that the operator to whom the
message is sent should telegraph it back to
the station whence it came."
“Obviously he who sends a communication
is best qualiﬁed to judge whether it should
be returned for correction.
If he asks the
company
to repeat the message, and they
fail to comply, they will clearly be answera
ble for any injury that may result from the
omission.
If he does not make such a re
quest, he may well be taken to have acqui
esced in the conditions which they prescribe,
and at all events cannot object to the want
of a precaution he has virtually waived. It
is not a just ground of complaint that the
power to choose is coupled with an obligation
to pay an additional sum to cover the cost of
repetition." 9 Phlia. 92-94; 78 Pa. St. 242
244.

The judgment was afﬁrmed by the supreme
court of Pennsylvania, for the reasons given
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by Judge Hare and above stated.
Telegraph Co. v. Stevenson,

246;

442, 455,

In

18

At].

441.

78
128

Pa. St.
Pa. St.

.

v. Telegraph Co., 48 N. Y. 132,
the plaintiffs’ agent wrote, at his own oiiice
in Palmyra. on one of the company’s blanks.
substantially like that now before us, and
delivered to the company at Palmyra, a mes
sage addressed to brokers in New York, and
in these words, “Buy us seven ($700) hundred
In the statement of facts
dollars in gold."
upon which the case was submitted, it was
agreed that he had never read the printed
part of the blank, and that “the message
was transmitted from the
thus delivered
oﬁice at Palmyra as written; but, by some
error of the defendant,s operators working
between Palmyra and New York," it was
received in New York and delivered in this
form, “Buy us seven thousand dollars in
gold," and the brokers accordingly bought
that amount for the plaintiffs, who sold it at
It was held that there was no evi
a loss.
dence ot negligence on the part of the com
pany, and that, the message not having been
repeated, the company was not liable.
In Kiley v. Telegraph Co., 109 N. Y. 231,
235—237, 16 N. E. 75, a similar decision was
"That a telegraph
made. the court saying:
company has the right to exact such a stipu
lation from its customers is the settled law
in this and most of the other states of the
Union and in England. The authorities htild
that telegraph companies are not under the
obligations of common carriers; that they
do not insure the absolute and accurate trans
mission of messages delivered to them; that
they have the right to make reasonable regu
lations for the transaction of their business,
and to protect themselves against liabilities
which they would otherwise incur through
the carelessness of their numerous agents,
and the mistakes and defaults incident to the
transaction of their peculiar business. The
stipulation printed in the blank used in this
case has frequently been under consideration
in the courts, and has always in this state,
and generally elsewhere, been upheld as rea
sonable." “The evidence brings this case
within the terms of the stipulation. It is not
the case of a message delivered to the oper
ator, and not sent by him from his oﬂice.
This message was sent, and it may be infer
red from the evidence that it went so far as
Buffalo, at least; and all that appears fur
ther is that it never reached its destination.
“fhy it did not reach there remains unex
plained. It was not shown that the failure
was due to the willful misconduct of the de
fendant, or to its gross negligence. It the
plaintiff had requested to have the message
repeated back to him, the failure would have
been detected and the loss averted. The case
is therefore brought within the letter and
purpose of the stipulation."
In the supreme judicial court of Massachu
setts. the reasonableness and validity of such
regulations have been repeatedly aﬂirmed.
Breese

‘.

kg."

\ (.17.;

Ellis v. Telegraph Co., 13 Allen, 226; Red
path v. Telegraph Co., 112 Mass. 71; Grinnell
v. Telegraph Co.,‘113 Mass. 299; Clement v.
Telegraph Got, 137 Mass. 463.
There are cases, indeed, in which such reg
ulations have been considered to be wholly
void. it will be sufﬁcient to refer to those
specially relied on by the learned counsel for
the plaintiff, many of which, however, upon
examination,
appear to have been inﬂuenced
by considerations
which have no application
to the case at bar.
Some of them were actions brought. not by
the sender, but by the receiver, of the mes
sage, who had no notice of the printed con
ditions until after he received it, and could
not therefore have agreed to them in ad
vancc.
Such were Telegraph Co. v. Dryburg.
35 Pa. St. 298;
Harris v. Telegraph Co., 9
Phiia. 88; and De la Grange v. Telegraph
Co., 25 La. Ann. 383.
Others were cases of night messages, in
which the whole provision as to repeating
was omitted, and a sweeping and comprehen
sive proviion substituted, by which, in ef
fect, all liability beyond the price paid was
avoided.
True v. Telegraph Co., 60 Me. 9, 18;
Bartlett v. Telegraph Co., 62 Me. 209, 215;
Candee v. Telegraph Co., 34 Wis. 471, 476;
I-Libbard v. Telegraph Co., 33 Wis. 558, 56.1.
In Bartlett’s Case the court said: “Most, if
not all, the cases upon this subject, refer to
rules requiring the repeating o!1‘ messages to
insure accuracy, and seem to be jtiStl1l8(l in
their conclusion on the ground that, owing
to the liability to error from causes beyond
the skill and care of the operator, it is but
a matter of common care and prudence to
have the messages repeated, the neglect of
which in messages of importa.nce, after being
warned of the danger, is a want of care on
the part of the sender, and, as the person
sending the message is presumed to be the
best judge of its importance, he must, on his
own responsibility, make his election wheth
er to have it repeated."
62 Me. 216, 217.
The passage cited from the opinion of the
circuit court of appeals in Delaware & A.
Telegraph & Telephone Co. v. State. 3 U. 8.
App. 30, 105, 2 C. C. A. 1, and 50 Fed. 677,
in which the same judge who had decided
the present case in the circuit court said, “It
is no longer open to question that telephone
and telegraph companies are subject to the
rules governing common carriers and others
engaged in like public employment,"
had re
gard, as is evident from the context, and
from the reference to Budd v. New York. 143
U. S. 517, 12 Sup. Ct. 468, to those rules only
which require persons or corporations exer
cising a public employment to serve all alike,
without discrimination, and which make
them subject to legislative regulation.
In Rittenhouse v. Independent Line, etc, 1
Daly, 474, 44 N. Y. 263, and in Turner v. Tel
egraph Co., 41 Iowa, 458, it does not appear
that the company had undertaken to restrict
its liability by express stipulation.
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appear
The Indiana decisions
cited
to
have been controlled by a statute of the state
enacting that telegraph companies should “be
liable for special damages occasioned by fail
ure or negligence of their operators or serv
ants in receiving, copying, transmitting, or
delivering despatches."
Telegraph Co. v.
Meek, 49 Ind. 53; Telegraph 00. v. Fenton,
52 Ind. 1.
The only cases cited by the plaintiﬂ! in
which, independently of statute, a stipulation
that the sender of a message, if he would hold
the company liable in damages beyond the
sum paid, must have it repeated and pay half
that sum in addition, has been held against
public policy and void, appear to be Tyler v.
Telegraph Co., 60 Ill. 421, 74 I1l. 168; Ayer v.
Telegraph Co., 79 Me. 493, 10 Atl. 495; Tele
graph Co. v. Griswold. 37 Ohio St. 301; Tele
graph Co. v. Grail, 38 Kan. 679, 17 Pac. 309;
Telegraph Co. v. Howell. 38 Kan. 685, 17 Pac.
313; and a charge to the jury by Mr. Justice
Woods, when circuit judge, as reported in
Dorgan v. Telegraph Co., 1 Am. Law T. (N.
S.) 406, Fed. Gas. No. 4,004, and not included
in his own reports.
The fullest statement of reasons, perhaps,
on that side of the question, is to be found in
Tyler v. .‘.‘elegraph Co., above cited.
In that case the plaintiffs had written and
delivered to the company on one of its blanks,
containing the usual stipulation as to repeat
ing, this message, addressrd
to a broker:
“Sell one hundred (100) Western Union; an
swer price."
In the message, as delivered by
the company to the broker, the message was
by substituting “one thousand
changed
(1,000)."
It was assumed that “Western
Union" meant shares in the Western Union
Telegraph Company.
The supreme court of
Illinois held that the stipulation was “unjust,
unconscionable,
and
without consideration,

utterly void." 60 Ill. 439.
The propositions upon which that decision
was based may be suﬁiciently stated, in the
very words of the court, as follows: “Wheth
er the paper presented by the company, on
which a message is written and signed by the
sender, is a contract or not, depends on cir
cumstances;"
and “whether he had knowl
edge of its terms, and consented to its restric
tions, is for the jury to determine as a ques
tion of fact, upon evidence aliunde." "Admit
ting the paper signed by the plaintiffs was a
contract, it did not, and could not, exonerate
the company from the use of ordinary care
and diligence, both as to their instruments
and the care and skill of their operators."
“The plaintiffs having proved the inaccuracy
of the message, the defendants, to exonerate
themselves, should have shown how the mis
take occurred;" and, "in the absence of any
proof on their part, the jury should be told
the presumption was a want of ordinary care
on the part of the company.."
The printed,
conditions could not “protect this company
from losses and damage occaioned by causes
wholly within their own contro ," but “must
be conffned to mistakes due to the inﬂrmities

of telegraphy,
60

Ill.

and

which are unavoidable."

431-433.

The ‘effect of that construction would be
either to hold telegraph companies to be sub
ject to the liability of common carriers, which
the court admitted in an earlier part of its
opinion that they were not, or else to allow to
the stipulation no effect whatever; for, if they
were not common carriers, they would not,
even if there were no express stipulation, be
liable for unavoidable mistakes, due to causes
over which they had no control.
But the ﬁnal, and apparently the principal,
ground for that decision, was restated by the
court when the case came before it a second
time, as follows: “On the. question whether
the regulation requiring messages to be re
peated, printed on the blank of the company
on which a message is written, is a contract,
we held it was not a contract binding in
law, for the reason the law imposed upon the
companies duties to be performed to the pub
lic, and for the performance of which they
ﬁxed by
were entitled to a compensation
themselves, and which the sender had no
choice but to pay, no matter how exorbitant
Among these duties, we held,
it might be.
was that of transmitting messages correctly;
that the tariff paid was the consideration for
the performance of this duty in each particu
lar case, and, when the charges were paid, the
duty of the company began, and there was
for the supposed
therefore no consideration
contract requiring the sender to repeat the
message at an additional cost to him of ﬁfty
per cent. of the original charges." 74 Ill. 170,
171.

‘

The fallacy in that reasoning appears to us
to be in the assumption that the company, un
der its admitted power to ﬁx a reasonable
rate of compensation, establishes the usual
ior the duty of
rate as the compensation
transmitting any message whatever; where
as, what the company has done is to ﬁx that
rate for those messages only which are trans
mitted at the risk of the sender, and to re
quire payment of the higher rate of half as
much again if the company is to be liable for
mistakes or delays in the transmission or de
livery or in the nondelivery of a message.
Indeed, that learned court frankly admitted
that its decision was against the general cur
rent of authority, saying: “It must, however,
be conceded that there is great harmony in
the decisions that these companies can pro
tect themselves from loss by contract, and
that such a regulation as the one under which
appellees defended is a reasonable regulation,
and amounts to a contract." And, again:
“We are not satisﬁed with the grounds on
,which a majority of the decisions of respect

able courts are placed."
60 Ill. 430, 431, 435.
In the case at bar, the message, as appeared
by the plaintiff,s own testimony, was written
by him at his oﬂice in Philadelphia, upon one
of a bunch of the defendant,s blanks, which
Although he
he kept there for the purpose.
testiﬁed that he did not remember to have
read the printed matter on the back, he did
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not venture to say that he had not read it;
still less that he had not read the brief and
clear notices thereof upon the face of the
message, both above the place for writing the
message and below his signature.
There can
be no doubt, therefore, that the terms on the
back of the message, so far as they were not
inconsistent
with law, formed part of the
contract between him and the company un
der which the message was transmitted.
The message was addressed by the plain
tiff to his own agent in Kansas, was written
in a cipher understood by them only, and
“Despot am exceed
was in these words:
ingly busy bay all kinds quo perhaps bracken
halt of it mince moment promptly of pur
As delivered by the company to
chases."
the plaintiffs agent in Kansas, it had the
words "destroy" instead of "despot," "buy"
instead of "bay," and “purchase" instead of
"purchases."
.
The message having been sent and received
on June 16th, the mistake, in the ﬁrst word, of
“despot" for “destroy," by Which, for a word
signifying to those understanding the cipher,
that the sender of the message had received
from the .person to whom it was addressed
his message or June 15th, there was substi
tuted a word signifying that his message of
June 17th had been received (which was evi
dently impossible), could have had no other
effect than to put him on his guard as to
v
the accuracy of the message delivered to
him.
The mistake of substituting, for the last
word "purchase," in the singular, the word
“purchases,” in the plural, would seem to
have been equally unimportant, and is not
suggested to have done any harm.
The remaining mistake, which is relied on
as the cause of the injury for which the
plaintiff seeks to recover damages in this ac
tion, consisted in the change of a single let
ter, by substituting “u" for "a," so as to put
“buy" in the place of “bay." By the cipher
code, “buy_ had its common meaning, though
the message contained nothing to suggest to
any one, except the sender or his agent, what
the latter was to buy; and the word “bay,"
according to that code, had (what no one
without its assistance could have conjec
tured) the meaning of "I have bought."
The impression copies of the papers kept
at the defendant,s ofﬁces at Brookvillc and
Ellis, in the state o1' Kansas (which were an
nexed to the depositions of operators at those
oﬂices, and given in evidence by the plain
tiﬂ! at the trial), prove that the message was
duly transmitted over the greater part of its
route, and as far as Brookville; for they
put it beyond doubt that the message, as re
ceived and written down by one of the opera
tors at Brookville, was in its original form,
and that, as written down by the operator
at Ellis, it was in its altered form.
While
the testimony of the deponents is conﬂicting,
there is nothing in it to create a suspicion
that either of them did not intend to tell the
LAw DAM.—1‘)

145

truth; nor is there anything in the case tend
ing to show that there was any defect in the
defendant,s
instruments or equipment, or
that any oi.‘ its operators were incompetent
persons.
If the change of words in the message was
owing to mistake or inattention of any of the
defendant,s
servants. it would seem that it
must have consisted either in a want of
plainness of the handwriting of Tindall, the
operator who took it down at Brookville, or
in a mistake of his fellow operator, Stevens,

in reading that writing or in transmitting it

to Ellis, or else in a mistake of the operator
at Ellis in taking down the message at that
place.
the message had been repeated,
the mistake, from whatever cause it arose,
must have been detected by means of the
differing v.ersions made and kept at the of
ﬂces at Ellis and Brookville.
As has been seen, the only mistake of any
consequence in the transmission of the mes
sage consisted in the change of the word
“bay_ into “buy," or rather of the letter “a"
into “u." In ordinary handwriting, the like
ness between these two letters, and the like
lihood of mistaking the one for the other,
especially
when neither the word nor the
context has any meaning to the reader, are
familiar to all; and in telegraphic symbols,
according to the testimony of the only wit
ness upon the subject, the difference between
these two letters is a single dot.
The conclusion is irresistible that, if there
was negligence on the part of any of the de
£endant,s servants,
a jury would not have
been warranted in ﬁnding that it was more
than ordinary negligence;
and that, upon
principle and authority, the mistake was one
for which the plaintiff, not having had the
message repeated according to the terms
printed upon the back thereof, and forming
part of his contract with the company, could
not recover more than the sum which he had
paid for sending the single message.
Any other conclusion
would restrict the
right of telegraph companies to regulate the
amount of their liability within narrower
limits than were allowed to common carriers
in Hart v. Railroad Co., already cited, in
which ﬁve horses were delivered by the plain
titf to a ral oad company for transportation
under a bi
f lading, signed by him and by
its agent, which stated that the horses were
to be transported upon the terms and con
ditions thereof, "admitted and accepted by"
the plaintiff “as just and reasonable,"
and
that freight was to be paid at a rate speci
lied, on condition that the carrier assumed
a liability not exceeding $200 on each horse;
and the circuit court, and this court on writ
of error, held that the contract between the
parties could not be controlled by evidence
that one of the horses was killed by the neg
ligence of the railroad company, and was a
race horse, worth $15,000.
2 .\IcCrary, 333,
7 Fed. 630; 112 U. s. 331, 5 Sup. C9151.
It is also to be remembered that, by the
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third condition or restriction in the printed
terms forming part of the contract between
these parties, it is stipulated that the com
pany shall not be “liable in any case_ “for
errors

in cipher

or obscure

messages;"

and

that it is further stipulated that “no em
ployo of the company is authorized to vary
the foregoing," which evidently includes this
as well as other restrictions.
It is diﬂicult to see anything unreasonable
or against public policy in a stipulation that
if the handwriting of a message delivered
to the company for transmission is obscure,
so as to be read with difﬁculty, or is in
cipher, so that the reader has not the usual
assistance of the context in ascertaining par
ticular words, the company will not be re
and that none
sponsible for its miscarriage.
of its agents shall, by attempting to trans
mit such a message, make the company re
sponsible.
As the message was taken down by the
telegraph operator at Brookville in the same
words in which it was delivered by the plain
tiff to the company at Philadelphia, it is evi
dent that no obscurity in the message, as
originally written by the plaintiff. had any
thing to do with its failure to reach its ulti
mate destination in the same form.
But it certainly was a cipher message, and
to hold that the acceptance by the defend
ant’s operator at Philadelphia made the com

COMPANIES.

either arising naturaily—i. e. according to the
usual course of things—from such breach of
contract itself, or such as may reasonably
be supposed to have been in the contempla
tion of both parties, at the time they made
the contract, as the probable result of the
breach of it. Now, if the special circum
stances under which the contract was actual
ly made were communicated by the plaintiffs
to the defendants, and thus known to both
parties,
resulting from the
the damages
breach of such a contract, which they would
reasonably contemplate, would be the amount
of injury which would ordinarily follow from
a breach of contract under these special cir
so known and
cumstances
communicated.
But, on the other hand. if these special cir
were wholly unknown to the
cumstances
party breaking the contract, he, at the most,
could only be supposed to have had in his
contemplation
the amount which would arise
generally, and in the great multitude of cases
not affected by any special circumstances,
from such a breach of contract." 9 Exch.
354.

In

35.3.

Sanders v. Stuart, which was an action
by commission
against a person
merchants
whose business it was to collect and trans
mit telegraph messages, for neglect to trans
mit a message in words by themselves wholly
unintelligible, but which could be understood
by the plaintiffs‘ correspondent in New York
pany liabie for errors in its transmission
as giving a large order for goods, whereby .
would not only disregard the express stipu
the plaintiffs lost proﬁts, which they would
lation that no employe of the company could
otherwise have made by the transaction, to
vary the conditions of the contract, but would
the amount of £150, Lord Chief Justice Coler
idge, speaking for himself and Lords Jus
wholly nullify the condition as to cipher
messages, for the fact that any message is
tices Brett and Lindley, said: “Upon the
written in cipher must be apparent to every
facts of this case, we think that the rule in
Hadley v. Baxendale applies, and that the
reader.
Beyond this, under any contract to trans
damages recoverable
are nominal only.
It
mit a message by telegraph, as under any
is not necessary to decide, and we do not
give any opinion, how the case might be if
other contract, the damages for a breach
must be limited to those which may be fairly
the message, instead of being in language
utterly unintelligible, had been conveyed in
considered as arising according to the usual
plain and intelligible words.
course of things from the breach of the very
It was con
contract in question, or which both parties
veyed in terms which. as far as the defend
must reasonably
ant was concerned, were simple nonsense.
have understood
and con
templated,
For this reason, the second portion of Baron
when making the contract,
as
likely to result from its breach.
Alderson’s rule clearly applies.
No such
This was
directly adjudged in Telegraph Co. v. Hall,
damages as above mentioned could be ‘rea
sonably supposed to have been in the con
124 U. S. 444, 8 Sup. Ct. 577.
templation of both parties, at the time they
In Hadley v. Baxendale (decided in 1854)
9 Exch. 345, ever since considered a leading
made the contract,
as the probable result
case on both sides of the Atlantic, and ap
of the breach of it;‘ for the simple reason
proved and followed by this court in Tele
that the defendant, at least did not know
graph Co. v. Hall, above cited, and in How
what his contract was about. nor what nor
ard v. Manufacturing Co., 139 U. S. 199, 201;'
whether any damage would follow from the
207, 11 Sup. Ct. 500; Baron Alderson laid
breach of it. And for the same reason, viz. '
down, as the principles by which the jury
the total ignorance of the defendant as to
ought to be guided in estimating the dam
the subject-matter of the contract (an ignor
ages arising out of any breach
ance known to, and indeed intentionally pro
of con
tract, the following:
“Where two parties
cured by, the plaintiffs). the ffrst portion of
have made a contract which one of them
the rule applies also; for there are no dam
has broken, the damages which the other
ages more than nominal
which can ‘fairly
party ought to receive in respect of such
and reasonably be considered as arising nat
urally—i. e. according to the usual course of
breach
of contract
should
be such
its
may fairly and reasonably
t.hings——from
the breach‘ of such a contract
be considered
]
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this." 1 C. P. Div. 326, 328, 45 Law J.
P. (W, 684.
In Telegraph Co. v. Gildersleve, already re
ferred to, which was an action by the sender
against a telegraph company for not deliver
ing this message received by it in Baltimore,
in New York, “Sell
addressed to brokers
ﬁfty (50) gold," Mr. Justice Alvey, speaking
for the court of appeals of Maryland, and ap
plying the rule of Hadley v. Baxendalc. above
cited, said:
"While it was proved that the
in question would be understood
dispatch
among brokers to mean ﬁfty thousand dol
lars of gold. it was not shown. nor was it
put to the jury to ﬁnd, that the appellant,s
agents so understood it, or whether they un
derstood it at all. ‘Sell ﬁfty gold‘ may have
in its literal import, if it
been understood
can be properly said to have any, or was
likely to be taken to mean ﬁfty dollars .
ﬁfty thousand dollars by those not initiated;
and, if the measure of responsibility at all
depends upon a knowledge of the special cir
cumstances
of the case, it would certainly
follow that the nature of this dispatch should
have been communicated to the agent at the
time it was offcred to be sent, in order that
the appellant might have observed the pre
cautions necessary to guard itself against the
risk. But without reference to the fact as
to whether the appellant had knowledge of
the true meaning and character of the dis
patch, and was thus enabled to contemplate
the consequences of a breach of the contract,
the jury were instructed that the appellee
was entitled to recover to the full extent of
his loss by the decline in gold.
In thus in
structing the jury, we think the court com
mitted error, and that its ruling should be
reversed." 29 Md. 232, 251.
In Baldwin v. Telegraph Co., which was an
action by the senders against the telegraph
company for not delivering
this message,
“Telegraph me at Rochester what that well
is doing," Mr. Justice Allen, speaking for the
court of appeals of New York, said: “The
message did not import that a sale of any
property or any business transaction hinged
upon the prompt delivery of it, or upon any
For all the
answer that might be received.
purposes for which the plaintiffs desired the
information, the message might as well have
been in a cipher or in an unknown tongue.
It indicated nothing to put the defendant up
on the alert, or from which it could he in
ferred that any special or peculiar loss would
of it. Whenever
ensue from a nondelivery
special or extraordinary damages, such as
would not naturally or ordinarily follow a
breach, have been awarded for the nonper
formance of contracts, whether for the sale
or carriage of goods or for the delivery of
messages by telegraph, it has been for the
reason that the contracts have been made
to peculiar circumstances
with reference
known to both, and the particular loss has
of both, at the
been in the contemplation
time of making the contract, as a contingen
as
C.
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follow the nonperformance."
dispatch not indicating any purpose
other than that of obtaining such information
as an owner of property might desire to have
at all times, and without reference to a sale,
or even a stranger might ask for purposes en
tirely foreign to the property itself, it is very
evident that, whatever may have been the
special purpose of the plaintiffs, the defend
ant had no knowledge or means of knowledge
of it, and could not have contemplated either
a loss of.a sale, or a sale at an tmdervalue,
or any other disposition of or dealing with
the well or any other property, as the proba
ble or possible result of a breach of its con
The loss which would naturally and
tract.
necessarily result f:om the failure to deliver
the message would be the money paid for its
cy that might

"The

transmission,
and no other damages can be
claimed upon the evidence as resulting from
the alleged breach of duty by the defendant."
45 N. Y. 7-14, 749, 750, 752.
See, also, Hart
v. Cable Co., 86 N. Y. 633.
The supreme court of Illinois, in Tyler v.
Telegraph Co., above cited, took notice of the
fact that in that case “the dispatch disclosed
the nature of the business as fully as the case
demanded."
60 11l. 434.
And in the recent
case of Cable Co. v. Lathrop the same court
said: “It is clear enough that, applying the
rule in Hadley v. Baxendaie, supra, a recov
ery cannot be had for a failure to correctly
transmit a mere cipher dispatch, unexplained,
for the reason that to one unacquainted with
the meaning of the ciphers it is wholly unin
telligible and nonsensical.
An operator would
therefore be justiﬁable in saying that it can
contain no information of value as pertain
ing to a business transaction, and a failure to
send it or a mistake in its transmission can
reasonably result in no pecuniary loss."
131
‘
Ill. 575, 585, 23 N. E. 583.
The same rule of damages has been applied,
upon failure of a telegraph company to trans
mit or deliver a cipher message, in one of the
Wisconsin cases cited by the plaintiff, and in
many cases in other courts. Candee v. Tele
graph Co., 3.} Wis. 471, 479-481; Beaupre v.
Telegraph Co., 21 Minn. 155; Mackay v. Tele
graph Co., 16 Nev. 222; Daniel v. Telegraph
Co., 61 Tex. 452; Cannon v. Telegraph Co.,
100 N. C. 300, 6 S. E. 731; Telegraph Co. v.
Wilson, 32 Fla. 527, 14 South. 1; Behm v.
Co., 8 Biss. 131, Fed. Gas. No.
Telegraph
1,,.’34l; Telegraph Co. v. Martin. 9 Ill. App.
587; Abeles v. Telegraph Co., 37 Mo. App.
554; Kinghorne v. Telegraph Co., 18 U. C. Q.

B.

60. 69.

In

the present

case the message was, and

was evidently intended to be, wholly unintel
ligible to the telegraph company or its agents.
They were not informed, by the message or
otherwise, of the nature, importance,
or ex
tent of the transaction to which it related, or
of the position which the plaintiff would
probably occupy if the message were correct
ly transmitted.
Mere knowledge
that the
plaintiff was a wool merchant, and that To
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land was in his employ, had no tendency to
Accord
show what the message was about.
ing to any understanding
which the tele
graph company and its agents had, or which
have supposed
the plaintiff could possibly
that they had, of the contract between these
parties. the damages which the plaintiﬂ seeks
to recover in this action, for losses upon wool
purchased by Toland, were not such as could
reasonably be considered, either as arising,
according to the usual course of things, from
the supposed breach of the contract itself, or
as having been in the contemplation of both

parties, when they made the contract, as a.
probable result of a breach of it.
In any view of the case, therefore, it was
rightly ruled by the circuit court that the
plaintiff could recover in this action no more
than the sum which he had paid for sendtug
the message.
Judgment aﬂlrmed.

Mr. Chief Justice

HARLAY

FULLER

and Mr. Justice

dissented.

Mr. Justice WHITE, not having been a
member of the court when this case was ur
gued, took no part in its decision.
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WESTERN UNION TEL.
(14 South. 1, 32

CO.

Fla.

Supreme Court of Florida.

v.

WILSON.

527.)

Nov. 8, 1893.

Appeal from circuit court, Escambia coun
James F. McClellan, Judge.
Action by Charles M. Wilson against the
Western Union Telegraph Company for a
failure to transmit and deliver a message.
Plaintiff had judgment, and defendant ap
1)‘;

peals.

Reversed.

Mallory & Maxwell, for appellant.
C. Avery, for appellee.

John

TAYLOR, J. The appellee sued the ap
pellant in the circuit court of Escambia
county, in case, for damages for its failure
to transmit and deliver a telegraphic mes
sage in cipher.
The suit resulted in a judg
ment for the plaintiff in the sum of $688.88,
and therefrom the defendant telegraph com
pany appeals.
The declaration alleges as follows:
“That
the Western Union Telegraph Company.
0.
corporation, the defendant, on the 12th day
of December, 1887, was engaged in the busi
ness of transmitting telegraphic messages
between Pensacola, Fla., and New York, in
the state of New York, and in the delivery
thereof to other cable and telegraph com
panies for transmission to Liverpool, Eng
land, where the said plaintiff had a regular
merchant broker or agent, to wit, one A.
Dobell, through whom the plaintiff negoti
ated, by means of such messages, the sale in
Europe of cargoes of lumber and timber, the
plaintiff being then and there a timber and
lumber merchant at the city of Pensacola.
That on said day the 'plaintiff delivered to
the defendant, and the defendant received
from him at its oﬂice in the city of Pensa
cola, and undertook to transmit and cause
to be transmitted, and it was its duty to
transmit and cause to be transmitted, to the
said A. Dobell, the following cipher message:
‘Dobell, Liverpool: Gladfuiness—shipment—
rosa — bonheur — luciform — banewort —
margin,,—which the said Dobell would have
understood, and the plaintiff intended to be
an offer of a cargo of lumber and timber
from aid port of Pensacola for sale through
the said Dobell in Europe, and the said Do
bell would have sold the same for the plain
tiff on the tcrms of said offer at a proiit to
the plaintiff of twelve hundred dollars, but
the defendant failed and neglected to send
the said message, in violation of its duty
to the plaintiff, and to the plaintiffs loss of
$1,200,_

therefore he sues, etc.
I
the plaintiff, over the defend
ant,s objection, was permitted to testify, in
establishment of the damages claimed, that
he had to sell his cargo of lumber in"Europe
upon the market for the best price he could
get, which was 52 shillings a load, and
which amounted to $630.84 less than the
price at which he offered same for sale in
the message failed to be sent.
The over
and
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ruled objection of the defendant to this testi
mony was that the damage sought to be shown
thereby was too remote, and was not in the
of the parties at the time of
contemplation
the alleged making of the contract for the
transmission of said message. To this rul
ing the defendant excepted, and it is assigned
as error.
The question presented is, what is
damages to be re
the proper
covered of a telegraph company holding it
self out to the service of the public, for hire,
as the transmitter of messages by electricity,
upon its failure to transmit or deliver‘ a mes
sage written in cipher, or in language un
intelligible except to those having a key to
its hidden meaning.
As this question has
this
passed
upon
by
heretofore
been
court contrary to the views we ﬁnd it im
possible to become divested of, and, as we
think, contrary to the great weight of the
adjudications both in this
well-reasoned
country and in England, we take it up with
diiiidence that ﬁnds no palliative in the fact
that the decision heretofore
was by a di
Telegraph Co. v. Hyer, 22 Fla.
vided court.
637, 1 South. 129.
In that case the majority
of the court, while approving the following

W

well.established

rule

ﬁrst

formulated

in

reference to carriers of goods in the cause
celebre of Hadley v. Baxendale,
9 Exch.
341:
“Where two parties have made a con
tract, which one of them has broken, the
damages which the other party ought to re
ceive in respect of such breach of contract
should be either such as may fairly and sub
stantially be considered as arising naturally,
i. e. according to the usual course of things,
from such breach of contract itself, or such
as may reasonably be supposed to have been
in the contemplation of both parties at the
time they made the contract, as the probable
result of the breach of it,"—hold that it has
no applicability to the contracts of telegraph
companies for the transmission of messages,
and that such companies may be justly con
sidered and treated as standing alone,—a
The reasoning leading
system unto itself.
to this conclusion is as follows:
“The com
mon carrier charges different rates of freight
for dlfferent articles, according to their bulk
and value, and their respective
risks of
transportation, and provides different meth
ods for the transportation of each.
It is not
shown here that the defendant company
had any scale. of prices which were higher
or lower, as the importance of the dispatch
was great or small.
It cannot be said, then,
that for this reason the operator should be
informed of its importance,
when it made
no difference in the charge of transmission.
It is not shown that, if its importance had
been disclosed to the operator, that he was re
quired by the rules of the company to send
the message out of the order in which it
came to the oﬂice, with reference to other
that he
messages awaiting transmission;
was to use any extra degree of skill, any
different method or agency for sending it,
from the time, the skill used, the agencies
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demanded
or the compensation
employed,
for sending an unimportant dispatch, or that
it would aid the operator in its transmission.
For what reason. then, could he demand in
formation that was in no way whatever to
affect his manner of action, or impose on
It could
him any additional obligation?
only operate on him persuasively to perform
a duty for which he had been paid the price
he demanded, which, in consideration thereof,
he had agreed to perform, and which the
law, in consideration of his promise, and the
reception of the consideration therefor, had
already enjoined on him." The answer to
all this is that the same argument is equally
applicable as a reason why the rule in Had
ley v. Baxeudale should not apply to carriers
The carrier of goods, in
of goods for hire.
contracting to carry and deliver, deals with
the tangible.
When he contracts, he has in
his mind’s eye, from the visible, tangible
subject of his contract, what will be the
probable damage resulting directly from a
breach of it on his part, and so has the
other party to the contract with the carrier.
Therefore, the damage likely to ﬂow from
a breach by the carrier can properly be said
of
to enter mutually into the contemplation
both parties to the contract, and it is this
mutuality in the contemplation ofboth parties
to the contract of the results that will be
likely to ﬂow directly from its breach that
really furnishes that equitable feature of the
rule that the damages thus mutually contem
plated arc in fact the damages that the law
will impose for the breach. Why? Because,
in the eye of the law, the parties having
mutually contemplated such damages in go
ing into such contract, those damages can
alone be inferred as having entered into their
contract as a silent element thereof. The rule
in Hadley v. Baxendale is applicable alone to
breaches of contract,
and formulates con
cisely the measure of damages for the breach
of those contracts that do not within them
selves, in express terms, ﬁx the penalty to
follow their breach.
In other words, this
rule does nothing more than to give ex
pression to that part of the contract which.
in the eye of the law, has been mutually
agreed upon between the parties, but con
cerning which their contract itself is silent.
This essential leading feature of the rule, we
think, was wholly lost sight of in the discus
sion of the question in Telegraph Co. v. Hyer.
supra, i. e. that the damages provided for un
der the rule arise ex contractu, and that, un
less there is mutuality in all the essential ele
ments that enter into or grow out of the
contract, the whole fabric becomes unilateral,
and abhorrent in the eyes of the law.
The
assertion. as a rule of law, that one party to
a contract shall alone have knowledge that
a breach of that contract will directly re
suit in the loss of thousands of dollars, and
that upon such breach he can recover of the
other party to the contract all of such, to
him, unforeseen, unexpected. uncontempiated,
noucousented.to
damages,
seeins to us to
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be a complete upheaval of all the old land
marks in reference to damages upon broken
contracts,
and the establishment of a new
rule, that is neither fair, just, or equitable,
and which, if it is to be applied to the broken
contracts of telegraph companies, must also,
according to every principle- of consistency,
to every
be applied, under like conditions,
violated contract where individuals are the
contracting parties.
The argument in Tele
graph Co. v. Hyer, supra, that it was not
shown that the telegraph company would
have charged more, or used more dispatch,
or taken more care, or been aided in any
way in the performance of its duty, if it had
been informed of the contents or purport of
to be sent in that
the message contracted
In
case, is entirely foreign to the question.
arriving at the rule of law as to the damage
that parties to contracts are entitled to, as
matter of legal right, upon breach thereof,
a consideration of anything that might or
might not in fact have prevented the wrong
ful breach has nothing to do with the sub
ject whatever.
But we are to look to and
the mutual rights of the parties
consider
from the inception of the contractual rela
tions between them, down through the con
tract itself, to the breach complained of.
One of the primary rights that each party
has, who is about to enter into a contract
with another, a breach of which may result
in damage, is to be so situated that he may
foresee what direct, probable results will
of
and in the usual
course
reasonably,
events, follow bad faith, neglect, or other
Why?
Not that it
breach upon his part.
will or will not in fact deter him from being
delinquent,
but that he may, if he will, so
act as to guard against and avoid, for his
own beneiit, the foreseen, calamitous conse
quence, or that he may, if he does not, be
held to have knowingly and willingly sub
conse
jected himself to the contemplated
quences of his wrong. that, from being fore
the law will impute
seen and contemplated,
his consent thereto.
That the rule formulated in Hadley v. Bax
endale,
supra,
is the
one properly ap
plicable to the contracts of telegraph com
panies for the transmission of messages has
the support of the overwhelming weight of
the decided cases, not only as to the numer
concurring
ical strength of the decisions
therein, but in the logical soundness of the
reasoning upon which their conclusions rest,
as will be seen from the following authori
ties: Telegraph Co. v. Hall, 124 U. S. 444,
8 Sup. Ct. 577; Sanders v. Stuart, 1 C. P.
Div. 326; Behm v. Telegraph Co., 8 Biss. 131:t
White v. Telegraph Co., 14 Fed. 710; Bald
win v. Telegraph Co., 45 N. Y. 744; Tele
graph Co. v. Graham. 1 Colo. 230; First
Nat. Bank v. W. U. Tel. Co., 30 Ohio St. 555;
Gandce v. Telegraph Co., 34 Wis. 471; Dan
iel v. Telegraph Co., 61. Tex. 4522; Beanpre
v. Telegraph Co., 21 Minn. 155; True v. Tel
1 Fed.
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egraph Co., 60 Me. 9; Squire v. Telegraph
Co., 98 Mass. %2; Telegraph Co. v. Wenger,
55 Pa. St. 262; Tyler v. Telegraph 'Co., 60
Ill. 421; Telegraph Co. v. Gildersleve, 20 Md.
232; Telegraph Co. v. Kirkpatrick,
76 Tex.
217, 13 S. W. 70; Cannon v. Telegraph Co.,
100 N. C. 300, 6 S. E. 731; Landsbcrger v.
Telegraph Co., 32 Barb. 530; Manville v.
Telegraph Co., 37 Iowa, 214; Telegraph Co.
v. Edsall, 63 Tex. 668; Hibbard v. Telegraph
Co., 33 Wis. 558; Thompson v. Telegraph
Co., 64 Wis. 53l, 25 N. W. 789; Abeles v.
Telegraph Co., 37 Mo. App. 554; Telegraph
Co. v. Cornweli, 2 C01o. App. 491, 31 Pac.
393; 3 Suth. Dam. 298; Wood, Mayne, Dam.
40; Thomp. Elect. §§ 311-316, inclusive; Id.
Opposed to this
§§ 346, 358-375, inclusive.
array of authorities are the following de
cisions by divided courts, with the exception
of the Georgia and Mississippi cases: Tel
egraph
Co. v. Hycr, supra; Daughtery v.
Telegraph Co., 75 Ala. 168; Id., 89 Ala. 191,
7 South. 660; Telegraph Co. v. Way, 83 Ala.
542, 4 South. 844; Telegraph Co. v. Fatman,
73 Ga.
Alexander v. Telegraph Co., 66
Miss. 161, 5 South. 397.
The case of Tele
graph Co. v. Reynolds, 77 Va. 173, is also
cited as sustaining a contrary rule. but a
careful reading of that case will disclose the
fact that the conclusions reached are predi
cated upon a statutory provision in their
In the case at bar, the message that
Code.
it is alleged the defendant company failed to
send was in cipher, and contained nothing
that would indicate to the defendant,s oper
ator whether it contained a criticism upon
the “Horse Fair" painting by the great artist,
Rosa Bonheur, named in the message, or
whether it related to a matter of dollars and
cents.
There was no explanation made to the
operator as to its meaning or importance.
except that the plaintiff said that the word
“gladfuiness." in the message, had a special
meaning.
What that special meaning was,
he did not disclose.
Under these circum
stances, ail that the plaintiff could rightfully
recover for the defendant,s failure to send or
deliver the message would be nominal dam
ages, or, at most, the sum paid by him as the
price of its transmission.
It was error,
therefore, for the court to admit testimony
as to the damage sustained by the plaintiff
by the loss of sale of a cargo of timber con
sequent upon the failure to forward the mes
sage.
There is another feature presented in the
proofs, aside from all that has been said up
on the rule of damages in such cases. that
would prevent the recovery had in this case.
The plaintiff himself testiﬁes that he re
ceived from his agent, Dobeli, in Europe, an
offer for the cargo of timber. What that
offer was, is nowhere stated or shown. Then
“I decided to make a ﬁnal propo
he says:
sition, which
did by taking the message to
the telegraph oﬂice, that was not sent, which
message, when translated,
was an offer by
me of said cargo of timber for sale at 54
shillings per ioa ." Then he says that be

m
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missed the sale of the cargo at the terms
offered by him in his message in consequence
of the defendant,s failure to send it, and con
sequently had to sell on the market for the
best price he could get, which was 52 shil
lings per load. There is not a word of proof
in the record to show that his offer contained
in the unsent message would ever have been
accepted, or that he could ever at any time
have sold the timber at the price at which
he so offered it, or that it could ever have
been sold at any greater price than the one
he actually received for same, whether his
message had been sent or not.
Yet, in the
face of this state of the proofs, damages
have been allowed to the plaintiff equal to
the difference between a price at which he
simply offered his timber for sale, and the
price actually received by him for it, with
out a word of proof to show whether the
higher price at which he offered it for sale
could ever have been obtained
for it or
not.
The appellee contends that because of the
in Telegraph Co. v. Hyer, supra,
decision
the question of damages cannot be consid
ered; that, as to this case, it is stare
decisis.
This doctrine. as we understand it, is rop
erly applicable to decisl ns furnishin
rules
of property, and those onstrui g statutes,
and to those passing upon th
validity of
contracts in which investments have or may
have been made upon the faith of the adju
dication as to their validity, in which cases
former decisions upon the same questions
will be adhered to. but we do not think this
case falls within the rule.
In reversing the former ruling of the court
in the Hyer Case, we do not interfere with
any vested right acquired upon the faith of
that adjudication, but pass upon the rule of
damages, as upon an abstract proposition, to
follow the breach of such contracts.
Of the
crroneousness
of the rule as laid down in
that case, we are perfectly and clearly sat
isﬂed; and in such case, in determining the
propriety of overruling it as a solemn adju
dication, we are to be governed largely by a
consideration
of the results that will likely
ﬂow from the enunciatlon and establishment
of the one or the other of the two rules. If,
in such case, we conclude that the aﬂirmance
of what we deem to be the erroneous rule in
that case will be productive of more far
reaching and harmful results than would
follow the disaﬂirmance thereof, then it be
comes our duty to overturn it, and such we
think would be the result here. Besides be
ing unilateral and wholly unfair, as we have
before stated, we cannot see why, if the pro
tection of the rule in Hadley v. Baxendaie is
to be withheld from contracts with telegraph
companies. it should not also he denied in
the daily recurring contractual controversies
between individuals. To overturn the rule in
controversies
as between man and man,
would be uch an uprooting of the old land
marks as to make it impracticable to sur
mise the harmful results that would follow.

Q
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Entertaining these views, we do not think
that the doctrine of stare decisis constrains
us to adhere to the rule in the Hyer Case,
but thin. mat less harm will follow our re
turn to the well-beaten and familiar track
that furnishes a plain and easily compre
hended rule for all contracting parties, be
they corporate or individual.
The judgment appealed from is reversed,
and a new trial ordered.

RANEY,

C.

J.,

(concurring.)

A

reconsid

eration of the question of the measure of
damages involved here conﬁrms the correct.
ness of the view expressed in my dissenting
opinion in Telegraph Co. v. Hyer, 22 Fla.
649 et seq., 1 South. 129, and I concur in the
opinion of Judge Taylor, that the rule fol
lowed in the case mentioned is unfair, and
ought not to be perpetuated;
and, without
committing myself further upon the question
of stare decisis, my conclusion is that more
injury will result in the future from adhering
to the rule of the Hyer Case than will accrue
to parties to past transactions from changing
it, and that the judgment should be re
versed. Cooley, Const. Lim. (5th Ed.) 63'),
and note 1; Wells, Stare Dec. § 624 et seq.;
Chaniberlain, Stare Dec. 19.

MABRY, J., (dissenting.)
The question of
liability to damage for a failure on the part
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of a telegraph company to send a cipher
message is not a new one in this court.
Over six years ago this question was delib
erately settled here by the decision in the
case of Telegraph Co. v. Hyer, 22 Fla. 652, 1
South. 129. It is proposed now to reverse
this case, and my view is that it should not
Every question in reference to
be done.
cipher messages entering into the case now
before us was fully discussed and maturely
considered in the Hyer Case, and this case
has the support of decisions in Alabama,
Mississippi, Georgia, and Virginia.
Under
the decision in the Hyer Case, there was a
remedy for damages for a failure on the part
of a telegraph company to send a cipher mes
sage, when it had, for compensation,
agreed
to do so. There is much merit in the rule
that, where the company holds itself out to
the public as a transmitter of cipher mes
sages for pay, it should not be allowed, after
receiving the money and agreeing to send the
message, to deny its liability for damages
resulting from its own violation of duty on
the ground that the message was in cipher,
and its contents not known to the company
when it agreed to send it. This court hav
ing planted itself in favor of this rule over
six years ago. I do not think we should now
disturb it. I do not see how greater harm
will result from adhering to the decision than
overruling it.
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Error to circuit court,
ard Field, Judge.

Pettis county;

Rich

Actionby Mathew Connell against the West
ern Union Telegraph Company for failure to
promptly deliver a telegram.
From an or
der of dismissal for want of jurisdiction,
plaintiﬁ appeals.
Aﬂirmed.
Karnes,
Wm. S. Shirk, for plaintiff in error.
Holmes & Krauthoff. Charles E. Yeater, and
G. H. Fcarons, for defendant in error.

GANTT, P. J. This is an action for dam
ages for the negligence
of defendant
in
failing. to deliver to plaintiff the following
telegraphic message sent to him by his wife:
“Sedal1a. Mo., Dec. 13, 11:89. To Matt Con
Home, Leavenworth, Kan
nell,
Soldiers’
Mary." The
dying.
sas:
Your child
is
plaintiff alleged that his wife paid the cus
tomary charge, 50 cents, for its transmis
sion. and that he had refunded that sum to
her. Plaintiff then alleges that his child died on
the 24th day of December, 1889. “and that if
message had
been transmittedl
said
and
delivered with any degree of diligence or
whatever,
een
he would have
promptness
,ing‘
able to be present with his said child
its last sickness, and at its death, and that
by reason of the great negligence and care
in failing to deliver
lessness of defendant
said message, and of his being thereby deprived of being wlthhis said child during
its last sickness, and at its death, he lost,
not only the ﬁfty cents paid for sending said
message, but also suffered great anguish and
pain of mind and body. and was physically
and mentally prostruted when he learned that
his child had died. and been buried, without
knowledge on his part of its sickness and
" He alleges that he was an inmate
dea
of the soldiers’ home from December 13,
1880,
continuously,
till February 21, 1890,
and by the slightest diligence he could have
been found.
He alleges. further, that he is
damaged in the sum of $5,000, for which he
prays judgment. On motion of defendant the
circuit court struck out of the petition the
words, “but also suffered great anguish and
pain of mind and body, and was physically
when he learned
prostrated,
and mentally
that his child had died, and had been buried,
without knowledge on his part of its sick
This left the action pend
ness and death."
ing for the 50 cents only, and, plaintifi’ declin
ing to amend, the court sustained another
motion to dismiss for want of jurisdiction
of the subject-matter of the action.
The sole question discussed by the appeh
lant in this case is this: “Where a telegraph
company is advised by the contents of a
message that great mental suffering and pain
will naturally result from its neglect to trans
can
mit and deliver the message promptly,

\

5
'
.

.

1

i

‘

153

damages be recovered by the sendee for suclgl
y a fail
mental agony and distress, caus
ure to promptly transmit and deliver?" The
proposition, it will be observed, relates sim
ply to damages arising from a breach of
Prior to this time there had been
contract.
but one opinion expressed in the decisions of
this court, and that is clearly adverse to the
contention of the appellant, and this is not
questioned by the able counsel who repre
but he urges that, in
sents the appellant;
re
asmuch ns telegraphy is of comparatively
cent origin, we should, in view of the func
tion lt performs, make an exception in the
of the contracts made by those
construction
engaged in it, and the damages which ﬂow
That an action for
from a breach thereof.
mental anguish, disconnected with physical
injury, for the breach of a contract, could.
not be maintained at common law, with the
single exception of the breach of a marriage
contract, we think, is abundantly established.
Wood, Mayne, Dam. 75; Lynch v. Knight. 9
H. L. Cas. 577; Walsh v. Railroad Co., 42
Wis. 23; Wyman v. Le-avitt, 71 Me. 22".
The subject came under view in this court
in Trigg v. Railway C00 74 Mo. 147. In
that case a lady, with twollttle children, was
carried beyond the station to which she was _
traveling.
It was not claimed that any in
dignity was offered. or that she suffered per
sonal injury;
The trial court instructed that
the jury might award her damages for the
anxiety and suspense of mind suffered in con
sequence of the delay in reaching her desti
nation.
This court, in reversing the cause, v
said: “The instruction as to the measure of‘
damages was erroneous.
Neither the anxi
ety and suspense of mind suffered by the
plaintiﬂ? in consequence of the delay, nor the
effect upon her health, nor the danger to
which she was exposed in consequence of
the. train being stopped an insuﬂlcient length
of time, were proper elements of damage in
this case, as no personal injury was received.
by the plaintiff, and no circumst’ances of ag
gravation attended the wrongful act com
plained of.
If the anxiety and suspense of
mind suffered by the plaintiff in consequence
of the delay in this case is a ground of recov
ery, similar suspense and anxiety of mind
would be an equally good ground of recov
ery in a case where a railroad train should
wrongfully stop to take on a passenger."
The general rule is that “pain of mind, when
connected with bodily injury, is the subject
of damages; but it must be so connected
in order to be included in. the estimate, unless
the injury is accompanied by circumstances
of malice, insult,
or inhumanity;“ citing
Pierce, 11. R. (1881) 302; Railway Co. v:

l

Birney.

71

Ill.

391.

The authority of this

case has never been questioned. by the courts
of this state, to our knowlezlge. The rule
announced is in strict harmony with that of
the courts of last resort in our sister states,
until, in 1881, the supreme court of Texas,
in So ltelle v. Telegraph Co., 55 Tex. 308. an
nounced the doctrine that the sender of a so
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clal telegram could recover for the mental an
The
guish caused by delay in its delivery.
authorities relied upon by the supreme court of
Texas in that case were actions for physical
injuries, in which the mental agony formed

where not expressly given by the statute.
Field, Dam. 498; Porter v. Railroad Co., 71
Ho. 66; Parsons v. Railroad Co., 94 Mo.
286, 6 S. W. Rep. 464; Scihaub v. Railroad
0o., 106 Mo. 74, 16 S. W. Rep. 924.
But it is said damages for injury to the
feelings have always been allowed in actions
founded upon a breach of promise to marry,
and this is true in this as in other states. Wil
bur v. Johnson, 58 Mo. 600; Bird v. Thomp
son, 96 Mo. 424, 9 S. W. Rep. 788.
But it
has always been regarded as an exception to
the rule.
In this action, plaintiifs pecuniary
loss forms an important element
The ac
tion is of common-law origin, and at common
law the husband, on marriage, became liable
for the wife,s debts, and for support in a
manner and style commensurate
with his
own social standing. and evidence of his sta
tion in life and ﬁnancial condition has always
Wilbur v. Johnson. supra.
been admitted.
As was well said by Cooper, J., in Telegraph
Co. v. Rogers, 68 Miss. 748, 9 South. Rep.
8,13: “This action, though in form one for
partakes
in sev
the breach
of contract.
of the characteristies
of an
eral features
action for the willful tort; and, though the
damages
recoverable
for the plaintiff for
mental sut‘l’ering are spoken of as ‘compen
satory,’ the fervent language of the courts
indicates how shadowy is the line that sep
arat
them from those strictly pecuniary."
Ha
on v. Swift, 13 Allen, 144; Kurtz v.
Frank’ 76 Ind. 595; Thorn v. Knapp, Q N.
Y. 475; Coryell v. Colbaugh, 1 N. J. Law,
"Especially those cases in which evi
77.
dence of seduction is admitted to ascertain

an inseparable part,.—a doctrine never ques
tioned in this state since Porter v. Railroad
Co., 71 Mo. 66.
The learned commissioner
who prepared the opinion did quote a sug
gestion of the authors of Shearman & Red
ﬁeld on Negligence, to the effect that they
thought such an action ought to lie, but they
did not claim that any court in this country
or England had previously sustained their
The Texas case has been followed in
view.
that state in a great number of cases, and
has been adopted in Indiana, North Carolina,
Kentucky, Alabama, and Tennessee.
On the
other hand, this new departure has been vig
orously assailed and denied by the supreme
courts of Mississippi, Georgia, Kansas, and
in Dakota, and in a most luminous dissenting
opinion by Judge Lurton. of the supreme
court of Tennessee, now judge of the United
States circuit court for the sixth circuit, in
The majority
which Folkes, J., concurred.
of the supreme court of Tennessee do not
go to the length contended for by the appel
lant here. The majority lay great stress
upon the fact that by virtue of a statute
in Tennessee a cause of action is given to
the aggrieved party for damages for failure
to deliver any message.
Hence they argue .
that, as the party has the right to
ome
damages by virtue of the statute. they con
clude they may add the anguish of mind as
an element.
It is impossible to escape the
feeling that the very able judges were re
the damages.
So much, indeed, does the
sorting to a ﬁction to justify them in sup
motive of the defendant enter into the ques
porting the action.
The case of So Relle
tion of damages, that in Johnson v. Jenkins,
v. Telegraph Co., 55 Tex. 310, has been no
24 N. Y. 252, the defendant
was permitted
where more ﬂatly repudiated than by the
to give in evidence, in mitigation of dam
supreme court of Texas itself, in Railway Co.
ages, the fact that he refused to consummate
Judge Stayton, in an
v. Levy, 59 Tex. 563.
the marriage because of the settled opposi
able and lucid discussion of the authorities,
tion of his mother,
who ' was in inﬁrm
demonstrates
“that the cases in which
health."
damages have been allowed for mental dis
sufﬁciently indicate
These considerations
‘ ‘ was the incident to a bodily the reasons that actuated the courts to
tress
injury suffered by the distressed person. or
make this exception.
Few precedents
for
cases of injury to reputation or property, in
this action will be found where the defend
which pecuniary damage was shown, or the
ant was impccunious.
The learned counsel
act such that the law presumes some dam
has collected various other cases in which
age. however slight, from the act complained
mental anguish was recognized as an ele
of.
They are not cases in which the bodily
ment of damage, and concludes with the
injury or other wrong was suffered by one per
query, "It allowed in these, why not in this
The
son. and the mental distress by another."
action?" Let us consider these in the order
reasoning of the supreme court of Tennessee
of his brief: Assault and battery.
Under
—that, because the Oode gave an action for
this head is cited the case of Craker v.
some damages, that opened the way to add
Railway Co., 36 Wis. 657. In that case the
damages for mental dlstress—is, we think, at
conductor
of a train seized upon .the mo
complete variance with our own decisions.
ment when the other empioyes were absent
In this state we have a damage act which
from the car to take improper liberties with
gives a right of action where death has re
The evidence showing that
a lady passenger.
sulted, and similar statutes exist in most of
lie placed his ‘arm around her, and, again.~u.
the states.
The construction placed upon
her vehement protests, kissed her. It was
these statutes
has been that no relative,
a clear physical violation of her person.
save
those named
in the statute.
can
which the courts have ever held constituted
recover
at all.
and
no recovery
as a
an assault and battery, and actionable.
The
solatium
for mental suffering is allowed,
law redresses such a wrong in its initial

'
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stages. The protection
of the person has
ever been an object of great solicitude
to
the common
law. The present ability of
often justiﬁes recourse to
actual violence
extreme measures in preventing a consum
wrong to the person.
mation of threatened
’l,he cases cited under this head clearly add no
weight to plaintiffs claim.
The cases of‘ ma
licious prosecution
and false llIi[)risv',nln€Dt
come under that general
class of willful
wrong to the person, affecting the liberty,
character, reputation, personal security, and
Judge Lumpkin, in Chap
domestic relations.
man v. Telegraph Co., (Ga) 15 S. E. Rep. 901,
disposes of the argument attempted
to be
drawn from this class as follows: “In an ac
tion for wrongful attachment, on the ground
that the defendant was about to dispose of his
property with intent to deprive his creditors,
it was held (ivy a divided court) that the mor
tiiication was a part of the actual damages.
Byrne v. Gardner, 33 La. Ann. 6. Of course
it was a case of serious injury to the plain
tiff,s business standing, and therefore, even if
sound, is no authority on the present question.
In an action for false imprisonment, or for
malicious arrest and prosecution, mental an
guish has been held a proper subject for
compensatory
damages.
Fisher v. Hamil
ton, 49 Ind. 341; Stewart v. Maddox, 63
Ind. 51; Coleman v. Allen, 79 Ga. 637, 5
S. E. Rep. 204. Of course, such injuries are
essentially willful, and, besides, are viola
tions of the great right of personal security
or personal liberty." As to the action of
seduction,
every lawyer knows that proof
of some service by the daughter has been
invariably required to sustain it; and the
same rule is rigidly adhered to in Magee v.
Holland, 27 N. J. Law, 86, to which we are
cited by counsel, for the forcible abduction
of a daughter. In the case of enticing away
a daughter, we are referred to Stowe v.

Heywood,7 Allen, 118. The court permitted
damages for mental suffering on the express
ground that it was a willful injury, and
declined to say whether such damages could
ever be recovered for negligence alone, as
in the case at bar.‘ This cae illustrates the
greatest diﬂiculty in estimating damages
for mental suffering. Judge Mctcalf says.:
"Mental suffering cannot be measured aright
by outward manifestations,
for there may
be a show of great distress where little or
none is felt. And great distress may be
concealed,
and borne in silence, with an
apparently quiet mind.
Ab inquieto saepe
simulatur qules." “And we nowhere
ﬁnd
that any other evidence of mental suffer
Lllg, besides that of the injury which was
the alleged ca\us,e‘\ of action, was ever be
fore admitted.’, \ The court reversed
the
case because the trial court permitted
evi
dence “tending to show" plaintiff suffered
from "pain andlanxiety
of mind." It is
hardly necessary ‘to add that in a case of
libel or slander, if the words are not ac
tionable per se, special damages must be a1
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and proved.
When they are action
per se, they
are construed
because
of their evident tendency to degrade the
citizen in the estimation of his neighbors,
and in both cases they are malicious.
We
have now gone through
the list, and we
ﬁnd in none of them any reason for adopt
ing the rule that, for the mere negligent
failure to comply with a contract, damages
may be recovered on the sole ground of in
jured feelings, when the plaintiff has suf
fered no physical injury. The law, up to
this time, has essayed to protect the per
son and property of the individual. All the
cases cited are based upon this principle.
Repuiailon is included in the person. John
son v. Bradstreet Co., 87 Ga. 79, 13 S. E.
Rep. 250.
The damages claimed in this action can
not be allowed as exemplary damages. The
Texas court, in one case, did so bold, but
afterwards repudiated
it. Stuart v. Tele
graph Co., 66 Tex. 580, 18 S. W. Rep. 351.
‘
But we do not think that the courts of Eng
land and of this country, prior to 1881, were
rejecting actions like this on a mere arbi
‘
trary assumption,
unsustained
by reason.
A doctrine which has passed so long un
challenged
by the great jurists who have
adorned the bench of our state and federal
‘ courts is not
to be lightly discarded at the
i behest of ingenious
and able counsel. The
‘
law is, and ought to be. more stable than
i this.
It has long been the boast of com
mon.law writers that the common law was
a system founded upon reason; and one of
1 its maxims
has ever been that, when the
reason upon which a law was based ceased,
the law itself ceased. Speaking
for our
. selves. we are satisﬁed
that the common
l law, denying
an action for mental distress
alone. was founded upon the best of reason,
and an enlightened
public policy. And we
question if the real reasons were ever more
clearly and satisfactorily stated than by
i Judge Lurton, which opinion we adopt: (“,i‘he
reason why an independent
action for such
. damages cannot and ought not to be sustained
is found in the remoteness
of such dam
ages, and in the metaphysical
character of
such an injury. considered apart from phys
I ical pain.
Such injuries are generally more
sentimental
Depending
than substantial.
largely upon physical and nervous condition,
the suffering of one under precisely
the
same circumstances
would be no test of the
suffering of another.
Vague and shadowy,
there is no possible standard by which such
an injury can be justly compensated, or even
approximately measured. lliasily simulated,
,and impossible to disprove, it falls within
Iall the objections to speculative damages,
which are universally excluded because of
their uncertain character. I‘ That damages so
imaginary, so metaphysical,
so sentimental
shall be ascertained and assessed by a jury
with justnes, not by way of punishment to
the defendant, but as mere compensation to
leged

able
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plaintiff, is not to be expected. That the
grief natural to the death of a loved relative
shall be separated from the added grief
and anguish resulting from’ delayed informa
tion of such mortal illness'or death, and
compensation
given for the latter only, is
the task imposed by the law, as determined
by the majority of the supreme court of
“It is legitimate to consider
Tennessee."
the evils to which such a precedent logically
leads' Upon what sound legal considera
tions can this court refuse to award dam
ages for injury to the feelings, mental dis
tress, and humiliation, when such injury re
sults from the breach of any contract? Take
the case of a debtor who agrees to return
the money borrowed on a certain day, who
willfully,
agreement
breaches
his
with
knowledge that such breach on his part
will probably result in the ﬁnancial ruin
and dishonor of his disappointed
creditor.
Why shall not such a debtor, in addition to
the debt and the interest,

also compensate

his

creditor for this ruin, or at least for his
suffcrings? Upon what principle
mental
can we longer refuse to entertain an action
for injured feelings consequent upon the
use of abusive and defamatory language,
not charging a crime, or resulting in special
Mental distress is, or
damages?
pecuniary
may be. in some cases, as real as bodily
pain, and it as certainly results from lan
to an imputation of
guage not amounting
crime; yet such actions have always been
by the law as
dismissed as not authorized
it has come down to us, and as it has been
for all time administered."
Why, if this rule is to become the law of
this state in regard to this contract, shall it
not apply to all disappointments and mental
by delays in railroad
sufferings
caused
04,)‘, trains? Tele ra h com anies
and yet
9°‘; I. carriegsg so are railroad companies;
this court, in the Trigg Case, held the com
‘1
not liable for mental anguish, as an
mm _pany
independent cause of.action for a mere act
of negligence. A similar conclusion was also
reached in the United States circuit court
for the fourth circuit in Wilcox v. Railroad
Co., 52 Fed. Rep. 264, 3 C. C. A. 73, where
the plaintiﬂ! made a special contract for a
train to take him to the bedside of a sick
parent.
The court held that the trouble of
by the delay at a railroad
mind
caused
station could not be made the basis of an
action, saying:
“But we know of no decided
case which holds that mental pain alone,
unattended by injury to the person, caused
by simple negligence, can sustain an action."
“The plaintiff was the subject of two mental
for the condition of the sick
pains,—one,
person; the other, from the delay at the sta
tion,—the latter, only, being the subject of
this action." "It cannot be pretended that
damages from the latter cause of ‘anxie
indeﬁnite, un
ty’ and ’suspense’—uncertain,

J

deﬁnable,
unascertainable,
dependent
so
largely on the peculiar temperament of the
person suffering the delay—was
in the con

templation of the defendant when it entered
into the contract." Griiﬁn v. Colver, 16 N.
, Y. 489; Telegraph Co. v. Hall, 124 U. S. 444,
v
But, as before said,
b Sup. Ct. Rep. 577.
if we establish the rule as to one common
carrier or private person, with what sort of
consistency
can we refuse to extend it to
all? The courts of Texas have already
spoken of a similar case as “intolerable litiga
tion." We see no reason for making this
The legislature has
innovation
or exception.
v
imposed a penalty
for each infraction of
its duty in delaying a message, and it seems
very clear to us that, if it is to become the
policy of the state to adopt this new rule,
the legislature, and not this court, should do
it. The common law has always attempted
to deal with the citizen, and his rights and
wrongs, in a practical way, and the declared
object of awarding damages is to give com
pensation for pecuniary less. The right, in a
civil action, to inﬂict punishment by way
of punitory damages, has been ably contro
'
allowance of damages for
verted.
.The
1
wounded feelings, when they are the con
comitant or result of a physical injury, is
that the
placed rightfully on the ground
. mind is as much a part of the body as the
bones and muscles. and an injury to the
body included the whole, and its effects were
1 not separable;
but the experience of every
‘judge and lawyer teaches him how unsatis
factory, in these personal injury cases, are .
the verdicts of juries. They are utterly in
consistent,
and the courts do not attempt
l to justify these
upon any
inconsistencies
other theory than that it is the sole province
1 of the jury to ﬁx the amount.
The result
‘ is that, in nearly every appeal that reaches
this court, one ground for reversal is the
awarded; and the right
damage
excessive
of this court to interfere at all on this ground
l is seriously challenged.
It is no uncommon
thing to have the appellee voluntarily enter
a remittitur to save his verdict from the
1
ii charge of passion or prejudice. Under these
circumstances,
is it wise to venture upon the
ar more speculative ﬁeld of mental anguish,
We
,‘,without guide and without compass?
think not. We have examined the cases in
the courts of Kentucky, Indiana, Tennessee,
Alabama, and North Carolina. They are all
based upon the So Relle Case, in 55 Tex.
. 808,
which, we have shown, stands upon
no previous adjudication, but is opposed by
the Levy Case, in 59 Tex., which, to our
completely
refutes
it.
The caes
I minds,
holding this view are Stuart v. Telegraph
Co., 66 Tex. 580, 18 S. W. Rep. 351; Rail
road Co. v. Wilson, 69 Tex. 739, 7 S. W. Rep.
653; Telegraph Co. v. Cooper, 71 Tex. 507, 9
72 Tex.
S. W. Rep. 598; Same v. Broesche,
654, 10 S. W. Rep. 734; Same v. Simpson,
73 Tex. 423, 11 S, W. Rep. 385; Same v.
Adams, 75 Tex. 531, 12 S. W. Rep. 857;
Wadsworth v. Telegraph Co., 86 Tenn. 695,
8 S. W. Rep. 574; Reese v. Same, 123 Ind.?
294, 24 N. E. Rep. 163; Beasley v. Same, 39
Fed. Rep. 181; Telegraph Co. v. Henderson,
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Ala. 510, 7 South. Rep. 419;Thompson v.
Tele;.:raph Co., 106 N. C. 549, 11 S. E. Rep.
269; Chapman v. Same, (Ky.) 13 S. W. Rep.
880; Young v. Same, 107 N. C. 370, 11 S. E.
Rep. 1044; Thomp. Elect. § 378, and cases
cited. The cases opposing this view are, no
tably, the dissenting opinion of Judge Lurton
in Wadsworth v. Telegraph Co., 86 Tenn.
1395, 8 S. W. Rep. 57-i; Chapman v. Telegraph
Co., (Ga.) 15 S. E. Rep. 901, in which Judge
Lumpkin, of the supreme court of Georgia,
reviews all the cases in a most admirable
Wilcox v.
tone, and with great clearness;
Railroad Co., (4th clrcult,) 52 Fed. Rep. 264.
3 G. C. A. 73; Crawson v. Telegraph Co., 47
Fed. Rep. 544; Chase v. Same, 44 Fed. Rep.
554, where all the authorities are cited; West
v. Same, 39 Kan. 93, 17 Pac. Rep. 807; Russell
v. Same, 3 Dak. 315, 19 N. W. Rep. 408; Tele
graph Co. v. Rogers, 68 Miss. 748, 9 South.
Rep. 823; Lynch v. Knight, 9 H. L. 577; Com
missioners v. Couitas, L. R. 13 App. Cas. 222;
‘Tyler v. Telegraph Co., 54 Fed. Rep. 634;
89
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Kester v. Telegraph Co., (Taft, Judge.) 55
Fed. Rep. 603.
We are fully aware that the plaintiff,s
claim appeals strongly to the sensibilities;
but to adopt that view we must either be
guilty oif adopting one rule of damages for
one class of common carriers, and the breach
of their contracts, or we must conclude _that
all of our predecessors in the great common
law courts were at fault, and henceforth
repudiate, not only their utterances, but our
own, on this subject, and this we have no
inclination to do. We prefer to travel yet
awhile super antiquas vias. It’, in the evolu
tion o1f society and the law, this innovation
should be deemed necessary, the legislature
can be safely trusted to introduce it, with
those limitations and safeguards which will
be absolutely necessary, judging from the
variety of cases that have sprung up since
Our
the promulgation of the Texas case.
conclusion is. the judgment should be and is
affirmed.

All

concur.

