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§ 125.

Distinctions.-The second of the locatio bailments is
locatio operis or the bailrnent of a chattel for the performance
of services upon it for a reward. As before noticed ( § 64) ,
loca tio operis bailm�nts are ordinary or extraordinary, and of
the ordinary three classes have been made according to the
nature of the services to be performed(1 )

Locat·io custodiae, the hired custody of a thing,

(2)

Locatio operis faciendi, the hire of work and labor upon

a thing, and
50

§ § 126-128

LOCATIO OPERIS.

LOCATIO OPERIS. 126-128

(3) Locatio operis mercium vehendarnm, the hired carriage

of a thing.

Reserving the extraordinary bailments for separate treat-

ment, we shall consider the rules of law relating to the familiar

relations of bailors: (1) to warehousemen, wharﬁngers, safe-

deposit companies, factors and bailiffs (agisters); (2) to artis-

ans employed to manufacture chattels from materials furn-

ished, or to repair chattels; (3) to private carriers of goods.

For the most part these will be treated together. But brief

special consideration will be needed, and this will be given

after the consideration of the general principles of loeatio operis

bailments.

§126. General principles a.pply.—It should be borne in

mind that, by 'a few changes of terms and phrases because of

the different bailment purposes, nearly all that was said in the

discussion of locatio rei bailments equally applies here. By spe-

cial contract the relations of the parties may be modiﬁed 1%

Locatio operis merciitm vehendarum, the hired carriage
of a thing.
Reservin g the extraordinary bailments for separate treaf
ment, we shall consider the rules of law relating to the familiar
relations of bailors : ( 1 ) to warehousemen, whar:fingers, safe
deposit companies, factors and bailiffs ( agisters ) ; ( 2 ) to artis
ans employed to manufacture chattels from materials furn 
ished, or to repair chattels ; ( 3 ) to private carriers of goods.
For the most part these will be treated together. But brief
special consideration will be needed, and this will be given
after the consideration of the general principles of locatio operi.�
bailments.
(3)

any extent not forbidden by public policy. The remaining

chapters of the subject will be concerned largely in applying

to speciﬁc cases the general principles already stated, but it is
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precisely this application that causes all bailment litigation,

and that forms the substance of every new decision.

1. l\lA'1‘URE Or THE RELATION.

§127. The essentials of every locatio operis bailment are:

(a) services to be performed upon the chattel, (b) a contract

for such services, and (c) a price or reward. It is the services

about the chattel and the compensation to the bailee that are

distinctive of this bailment and mark it off from all the others.

The contract for services, as a contract, does not differ from

contracts in general.

§128. Accession.—If in the performance of the service the

§ 126. General principles apply.-It should be borne in
mind that, by ·a few changes of terms and phrases because of
the different bailment purposes, nearly all that was said in the
discussion of locatio rei bailments equally applies here. By spe
cial contract the relations of the parties may be modified th
any extent not forbidden by public policy. The remaining
chapters of the subject will be concerned largely in applying
to specific cases the general principles already stated, but it is
precisely this application that causes all bailment litigation,
and that forms the substance of every new decision.

bailee adds materials to the chattel, and before his service is

completed the chattel is destroyed, it becomes important to

1.

determine upon whom the loss of the materials must fall. It

NATURE OF THE RELATION.

is the rule, on the doctrine of accession, that the materials and

labor become part of the chattel; and this is so even though the

materials exceed in value the chattel itself. So, too, if the

§128. Pulcifer v. Page, 32 Me. Snell, 140 N. Y. 193, 35 N. E. R.

404, 54 Am. D. 582, note; Mack v. 493, 37 Am. St. R. 534.
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§ 127. The essentials of every locatio operis bailment are :
( a ) services to be performed upon the chattel, ( b ) a contract
for such services, and ( c) a price or reward. It is the services
about the chattel and the compensation to the bailee That are
distinctive of this bailment and mark it off from all the others.
The contract for services, as a contract, does not differ from
contracts in general.
§ 128. Accession.-If in the performance of the service the
bailee adds materials to the chattel, and before his service is
completed the chattel is destroyed, it becomes important to
determine upon whom the loss of the materials must fall. It
is the rule, on the doctrine of accession, that the materials and
labor become part of the chattel ; and this is so even though the
materials exceed in value the chattel itself. So, too, if the
§ 128.
404, 5 4

Pulcifer v. Page, 32 Me.
D. 582, note ; Mack v.

A m.

Snell, 140 N. Y. 193, 35 N. E. R .
493, 37 Am. St R. 534.
.
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129-130 OF LOCATIO BAILMENTS.

� § 129-130

OF LOCATIO BAILMENTS.

bailor furnishes the raw materials, his title follows them up

to the ﬁnished product, the increased value from the labor

being added by accession. But if the workman himself furn-

ishes the materials for making a chattel there is no bailment

but an agreement for a sale. Until the chattel is completed and

delivered to the vendee, the title remains in the workman.

' 2. RIGHTS AND Dorms Or THE PARTIES.

§ 129. Compensation.—It is the distinctive feature of locatio

operis bailments that the bailee receives a recompense. The

bailor furnishes the raw materials, his title follows them up
to the finished product, the increased value from the labor
being added by accession. But if the workman himself furn
ishes the materials for making a chattel there is no bailment
but an agreement for a sale. Until the chattel is completed and
delivered to the vendee, the title remains in the workman.

usual rules as to this compensation have been before stated.

2.

But when one has been employed to perform work and labor

Rimrrs AND DUTIES OF THE pARTIES.

upon a chattel, and for some cause the performance is inter-

rupted before the contract is fully executed, special questions

arise. It may be that—

a. The work was fully completed

(1) According to the contract,

(2) Not according to the mutual intent,

b. The work is left incomplete because of

(1) Destruction of the thing without the fault of the

bailee,
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(2) The fault of the bailor in preventing the service,

(3) The fault of the bailee in abandoning the work.

a. Service Completed.

§130. (1) According to contract.—If the bailment con-

tract is fully executed, the bailee, of course, is entitled to his

hire according to the agreement. But it may be that after

the work on the chattel was completed, the thing was destroyed

without the fault of either party. In accordance with the

doctrine of accession, the chattel and all that has been added

to it belong to the bailor, and he must bear the loss. The

workman can recover for his labor and materials. Res perit

domino.

However, the workman may have taken the work by the

§ 129. Compensation.-It is the distinctive feature of wcatio
operis bailments that the bailee receives a recompense. The

usual rules as to this compensation have been before stated.
But when one has been employed to perform work and labor
upon a chattel, and for some cause the performance is inter
rupted before the contract is fully executed, special questions
arise. It may be thata. The work was fully completed
( 1 ) According to the contract,
(2 ) Not according to the mutual intent,
b. The work is left incomplete because of
( 1 ) Destruction of the thing without the fault of the
bailee,
(2 ) The fault of the bailor in preventing the service,
( 3 ) The fault o f the bailee in abandoning the work.

job. The contract is entire, and he can recover only when he

a.

§130. Central Lithographing, Millan v. Vanderlip, 12 Johns. (N.

Service Completed.

etc., Co. v. Moore, 75 Wis. 170, 43 Y.) 165, 7 Am. D. 299; McConihe

N. W. R. 1124, 17 Am..St. R. 186; v. R. R., 20 N. Y. 495, 75 Am. D.

[—] Sickels v. Pattison, 14 Wend. 420.

(N. Y.) 257, 28 Am. D. 527; Mc-
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§ 130. ( 1 ) According to contract.-If the bailment con
tract is fully executed, the bailee, of course, is entitled to his
hire according to the agreement. But it may be that after
. the work on the chattel was completed, the thing was destroyed
without the fault of either party. In accordance with the
doctrine of accession, the chattel and all that has been added
to it belong to the bailor, and he must bear the loss. The
workman can recover for his labor and materials. Res perit
domino.

However, the workman may have taken the work by the
job. The contract is entire, and he can recover only when he
§ 13 0.
Central Lithographing,
etc., Co. v. Moore, 75 Wis. 1 1 0, 43
K. W. R. 1 1 24, 1 7 Am . St. R. 186 ;
[-] Sickels v. Pattison, 14 Wend.
(N. Y. ) 257, 28 Am. D. 527 ; Mc.

Millan v. Vanderlip, 12 Johns. ( N.
Y. ) 165, 7 Am. D. 299 ; McConihe
v. R. R., 20 N. Y. 4951 75 Am. D.
420.
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§ § 131-132

LOCA 'tlO OPERtS.

LOCATIO OPERIS. §§ 131-133

has fully performed. The thing perishes to the employer, the

work to the mechanic. So, too, if he furnishes all the mate-

rials, the workman is the owner and res perit domino, the em-

ployer is not liable.

§131. (2) Not according to the contract.—If the service

is completed, but not according to the mutual intent of the

has fully performed. The thing perishes to the employer, the
work to the mechanic. So, too, if he furnishes all the mate
rials, the workman is the owner and res perit domino, the em
ployer is not liable.

parties, the bailee may still recover on a quantum meruit. If the

deviation was due to the fault of the bailor, or with his con-

sent, the bailce is entitled to the reasonable worth of his serv-

ices. But if the bailee was at fault, the bailor may recoup any

damages caused by the deviation from the contract. If the

service was of no beneﬁt, or if the damages equal or exceed

the advantages, there can be no recovery. But for any excess

of the beneﬁt over the loss, the bailee is entitled to his reward.

The same principles apply to services not completed within

the stipulated time. The bailee is liable to the bailor for losses

due to the delay. No compensation can be recovered for extra

services or for more valuable materials furnished without the

acquiescence of the bailor. .

b. Work Left Incomplete.
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§132. (1) Destruction of the thing.—According to the

principles before stated, if the thing perish before completion

without the fault of either party, the laborer is entitled to com-

pensation pro tanto for labor and materials already expended.

Res perit domino.

Under an entire contract there can be no recovery by a work-

man who, for any cause, leaves the work incomplete. The.ten-

§ 131.

(2)

Not according to the contract.-If the service

is completed, but not according to the mutual intent of the
parties, the bailee may still recover on a quantum meruit. If the
deviation was due to the fault of the bailor, or with his con
sent, the bailee is entitled to the reasonable worth of his serv
ices. But if the bailee was at fault, the bailor may recoup any
damages caused by the deviation from the contract. If the
service was of no benefit, or if the damages equal or exceed
the advantages, there can be no recovery. But for any excess
of the benefit over the loss, the bailee is entitled to his reward.
The same principles apply to services not completed within
the stipulated time. The bailee is liable to the bailor for losses
due to the delay. No compensation can be recovered for extra
services or for more valuable materials furnished without the
acquiescence of the bailor.

dency of the courts, however, is in favor of relaxing the strict-

ness of the early cases, and allowing one who has performed

b.

a beneﬁcial service compensation at least in so far as the

Work Left Incomplete.

beneﬁt of the service exceeds the detriment. There is also a

tendency to interpret contracts of service as divisible rather

than entire where the terms and conditions admit of such in-

terpretation. As is always the case when rules of law are

under process of modiﬁcation, the cases at present are in hope-

less conﬂict.

§131. Taft v. Montague, 14 Mass. Am. D. 527. Compare Britton v.

282, 7 Am. D. 215; [—] Sickels v. Turner, 6 N. H. 481, 26 Am. D. 713,

Pattison, 14 Wend. (N. Y.) 257, 28 note.
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’’

§ 132. ( 1 ) Destruction of the thing.-According to the
principles before stated, if the thing perish before completion
withont the fault of either party, the laborer is entitled to com
pensation pro tanto for labor and materials already expended.
Res perit domino.
Under an entire contract there can be no recovery by a work
man who, for any cause, leaves the work incomplete. The . ten
dency of the courts, however, is in favor of relaxing the strict
ness of tile early cases, and allowing one who has performed
a beneficial service compensation at least in so far as the
benefit of the service exceeds the detriment. There is also a
tendency to interpret contracts of service as divisible rather
than entire where the terms and conditions admit of such in
terpretation. As is always the case w h en rules of law are
under process of modification, the cases at present are in hope
less conflict.
§ 131. Taft v. Montague, 14 Mass.
282, 7 Am . D. 215 ; [-] Sickels v.
Pattison, 14 Wend. (N. Y. ) 257, 28

Am. D. 527. Compare Britton v.
Turner, 6 N. H. 4811 26 Am. D. 713,
note.
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§§ 133-136 OF LOCATIO BAILMENTS. '

OF LOCATIO BAILMENTS.

� § 133-136

§ 133. (2) Fault of bailor.—If the fault of the bailor pre-

vents the completion of the services, the bailee, according to the

principles of agency, may recover for the services rendered

and for any loss naturally resulting from the bailor’s wrong.

§134. (3) Fault of bailee.—If the bailee abandons the

work, even according to some authorities wilfully and malici-

� 133. ( 2 ) Fault of bailor. -If the fault of the bailor pre
vents the completion of the services, the bailee, according to the
principles of agency, may recover for the services rendered.
and for any loss naturally resulting from the bailor 's wrong.

ously, some cases allow him to recover the worth of services

actually rendered less all loss caused to the bailor by the

abandonment of the service. If, on the whole, the service is

beneﬁcial, it must be paid for. Other cases hold that this rule

applies only when the abandonment was involuntary, and many

still adhere to the strict rule denying him any recovery.

§135. Lien.—Not only is the bailee entitled to compensa-

tion for his services upon a chattel, but the law now gives to

practically every bailee who has ‘performed such services a

security for his wages in a lien on the chattel. A lien is the

right to retain possession of another ’s property until satisfac-

tion is secured for some charge thereon.

A lien, at common law, is founded upon possession, actual or

constructive; this must be uninterrupted while the lien exists;

Generated for facpubupdates (University of Michigan) on 2014-06-17 15:27 GMT / http://hdl.handle.net/2027/mdp.35112203440492
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

except in the case of fraud or mistake, a lien once lost can not

be restored by resumption of possession. It is not assignable,

for as soon as the possession essential to a lien is surrendered

to the assignee, the assignor loses his lien and has nothing to

assign.

§ 136. Who can give a lien.—“A lien is a proprietary inter-

est, a qualiﬁed ownership, and in general can only be created

by the owner or by some person by him authorized.” Neither

a thief, nor a bailee, unless authorized or clothed with the

§133. Story, Bailments & Car-

riers, § 441; Schouler, Bailments &

Carriers, § 111.

§134. Hillyard v. Crabtree’s

Adm ’r, 11 Tex. 264, 62 Am. D. 475.

Compare Steeples v. Newton, 7

Oreg. 110, 33 Am. R. 705, and Brit-

§ 134. ( 3 ) Fault of bailee.-If the bailee abandons the
work, even according to some authorities wilfully and malici
ously, some cases allow him to recover the worth of services
actually rendered less all loss caused to the bailor by the
abandonment of the service. If, on the whole, the service is
beneficial, it must be paid for. Other cases hold that this rule
applies only when the abandonment was involuntary, and many
still adhere to the strict rule denying him any recovery.
§ 135. Lien -Not only is the bailee entitled to compensa
tion for his services upon a chattel, but the law now gives to
practically every bailee who has · performed such services a
security for his wages in a lien on the chattel. A lien is the
right to retain possession of another 's property until satisfac
tion is secured for some charge thereon.
A lien, at common law, is founded upon possession, actual or
constructive ; this must be uninterrupted while the lien exists ;
except in the case of fraud or mistake, a lien once lost can not
be restored by resumption of possession. It is not assignable,
for as soon as the possession essential to a lien is surrendered
to the assignee, the assignor loses his lien and has nothing to
assign.
.

ton v. Turner, 6 N. H. 481, 26 Am.

D. 713. See also 2 Kent ’s Commen-

taries, 591.

§135. [—] Sensenbrenner v.

Matthews, 48 Wis. 250, 3 N. W. R.

599, 33 Am. R. 809; Miller v. Mar-

§ 136. Who can give a lien.-' ' A lien is a proprietary inter
est, a qualified ownership, and in general can only be created
by the owner or by some person by him authorized. " Neither
a thief, nor a bailee, unless authorized or clothed with the

ston, 35 Me. 153, 56 Am. D. 694.

§136. [—] Small v. Robinson,

69 Me. 425, 31 Am. R. 299; Sargent

v. Usher, 55 N. H. 287, 20 Am. R.

208; [—] Williams v. Allsup, 10 C.

B. (N. S.) 417, 100 E. C. L. 417;

Watts v. Sweeney, 127 Ind. 116, 26

N. E. R. 680, 22 Am. st. R. 615;

Hale v. Barrett, 26 Ill. 195, 79 Am.

D. 367; McKenzie v. Nevins, 22

Me. 138, 38 Am. D. 291.
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§ 133. Story, Bailments & C ar
riers, § 441 ; Schouler, Bailments &
Carriers, § 111.
Hillyard v. Crabtree 's
§ 134.
Adm 'r, 11 Tex. 264, 62 Am. D. 475.
Compare Steeples v. Newton, 7
Oreg. 110, 33 Am. R. 705, and Brit
ton v. Turner, 6 N. H. 481, 26 Am.
D. 713. See also 2 Kent 's Commen·
taries, 591.
§ 1 35. [ -]
Sensenbrenner
v.
Matthews, 48 Wis. 250, 3 N. W. R.

599, 33 Am. R. 809 ; Miller v. Mar
ston, 35 Me. 153, 56 Am. D. 694.
§ 136. [-] Small v. Robinson,
69 Me. 425, 31 Am. R. 299 ; Sargent
v. Usher, 55 N. H. 287, 20 Am. R.
208 ; [-] Williams v. Allsup, 10 C.
B. (N. S. ) 417, 100 E. C. L. 417 ;
Watts v. Sweeney, 127 Ind. 1 16, 26
N. E. R. 680, 22 Am. St. R. 615 ;
Hale v. Barrett, 26 Ill. 195, 79 Am.
D. 367 ; McKenzie v. Nevius, 22
Me. 138, 38 Am . D. 291.

54

LOCATIO OPER1S.

§§

137-138

LOCATIO OPERIS. §§ 137-138

indicia of ownership or authority by the owner, can create a

lien on goods not his own.

But where one is entrusted with property for safekeeping or

use and hires repairs necessary to its preservation or utility,

the owner’s consent to such employment is presumed and the

mechanic has a lien for his services. A lien for services created

by one who had a right to subject the property to it is prior to

all other claims against the property.

§137. ——Basis of the lien.—The right of lien originated

in cases where the party was bound by law to receive goods,

such as innkeepers and common carriers; it was later extended

indicia of ownership or authority by the owner, can create a
lien on goods not his own.
But where one is entrll;Sted with property for safekeeping or
use and hires repairs necessary to its preservation or utility,
the owner 's consent to such employment is presumed and the
mechanic has a lien for his services. A lien for services created
by one who had a right to subj ect the property to it is prior to
all other claims against the property.

so that every bailee for hire who by his labor and skillhad

enhanced the value of the goods had a lien upon them for his

compensation. Still later, on principle the lien was entended

to the warehouseman to secure his storage; and now, it has

been said, “the lien is given by the common law to anyone

who takes property in the way of his trade or occupation to

bestow labor and expense upon it,” whether the remuneration

is ﬁxed by an agreement or by an implied contract to pay a

reasonable price. The law considers the laborer worthy of his
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hire and secures it to him by allowing him to retain the goods

upon which he has expended time and labor until he has

received his reward. “The lien rests on principles of natural

equity and commercial necessity.”

§ 138. iAgisters, liverymen.—The lien does not extend to

agisters and livery stable keepers for the reason that they do

not impart additional value to the animals. A liveryman who

takes a horse to breed or train does enhance his value and

accordingly has a lien for such services and for the board of

the horse during the time. This reason for denying agisters

and liverymen a lien is unsatisfactory, for no more do ware-

housemen add to the value, but it is a more serious objection

§137. [—] Grinnell v. Cook, 3

Hill (N. Y.) 485 38 Am. D. 663-

§138. [—] Grinnell v. Cook, 3

Hill (N. Y.) 485, 38 Am. D. 663;

77

[—] Bur-dict v. Murray, 3 Vt. 302,

21 Am. D. 588; [—] Steinman v.

Wilkins, 7 Watts & S. (Pa.) 466, 42

Am. D. 254; Mathias v. Sellers, 86

Pa. St. 486, 27 Am. R. 723; Arians

\'. Brickley, 65 Wis. 26, 26 N. W. R.

188, 56 Am. R. 611.

Jackson v. Cummins, 5 Mees. and W.

§ 137. --Basis of the lien.-The right of lien originated
in cases where the party was bound by law to receive goods,
such as innkeepers and common carriers ; it was later extended
so that every bailee for hire who by his labor and skill · had
enhanced the value of the goods had a lien upon them for his
compensation. Still later, on principle the lien was entended
to the warehouseman to secure his storage ; and now, it has
been said, " the lien is given by the common law to anyone
who takes property in the way of his trade or occupation to
bestow labor and expense upon it, ' ' whether the remuneration
is fixed by an agreement or by an implied contract to pay a
reasonable price. 'fhe law considers the laborer worthy of his
hire and secures it to him by allowing him to retain the goods
upon which he has expended time and labor until he bas
received his reward. ' ' The lien rests on principles of natural
equity and commercial necessity. ' '
§ 138. --Agisters, liverymen.-The lien does not extend to
agisters and livery stable keepers for the reason that they do
not impart additional value to the animals. A liveryman who
takes a horse to breed or train does enhance his value and
accordingly has a lien for such services and for the board of
the horse during the time. This reason for denying agisters
and liv�rymen a lien is unsatisfactory, for no more do ware
housemen add to the value, but it is a more serious obj ection

341; Miller v. Marston, 35 Me. 153,

56 Am. D. 694; Lord v. Jones, 24

Me. 439, 41 Am. D. 391; Harris v.

Woodruif, 124 Mass. 205, 26 Am. R.

658.
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§ 137. [-) Grinnell v. Cook, 3
Hill (N. Y. ) 485, 38 Am. D. 663 ;
[-) Burdict v. Murray, 3 Vt. 302,
21 Am. D. 588 ; [ -) Steinman v.
Wilkins, 'i Watts & S. (Pa.) 466, 42
A m. D. 254 ; Mathias v. Sellers, 86
Pa. St. 486, 27 Am. R. 723 ; Arians
'"· Brickley, 6 5 Wis. 26, 26 N. W. R.
188, 56 Am. R. 611.

§ 138. [-) Grinnell v. Cook, 3
Hill ( N. Y. ) 485, 38 Am. D. 663 ;
.Jackson v. Cummins, 5 Mees. and W.
341 ; Miller ''· Marston, 35 Me. 153,
56 Am. D. 69 4 ; Lord v. Jones, 24
Me. 439, 41 Am. D. 391 ; Harris v.
Woodruff, 124 Mass. 205, 26 Am. R.
658.
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that the liverymon does not have that uninterrupted posses-

sion of the animals that is essential to the life of a lien. By

special contract the right of lien may be reserved to agisters

and liverymen.

§139. ——By statute the lien has been very generally ex-

tended to agisters and liverymon, and every bailee who per-

forms services upon a chattel for hire has now a lien for his

compensation.

§140. ———Kinds of lien.—Liens are general or special. A

general lien is security for the payment of a general balance of

account growing out of a series of transactions of a particular

kind. It does not extend to debts arising in a difﬁerent kind

of transaction.

A special lien is security for services performed in relation

to the particular property to which it attaches. ~

§141. ——I-Iow regarded.—Gencral liens “are discounte-

nanced by the courts as encroaehments on the common law,”

except those “fastened on the law merchant by inveterate

usage.” Such are the liens of factors, insurance brokers, bank-

ers and wharﬁngers.
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A special or particular lien has been pronounced so just be-

tween debtor and creditor that it can not be too much favored.

“It is founded upon the principles of natural justice and tends

to the security and encouragement of commerce.”

§1Q. ——Extent of the 1ien.—The lien extends to. the

whole and every part of the goods to secure the whole and

every part of the debt. If several articles are delivered under

one contract, each is security not only for its portion of the

cost but for the services expended on all the rest. A release

§ 139. Sargent .v. Usher, 55 N. H.

287, 20 Am. R. 208; Lambert v.

Nicklass, 45 W. Va. 527, 72 Am. st.

R. 828.

§ 141. [—] Steinman v. Wilkins,

7 Watts & S. (Pa.) 466, 42 Am. D.

254; McIntyre v. Carver, 2 Watts &

S (Pa.) 392, 37 Am. D. 519; Mc-

Kenzie v. Nevius, 22 Me. 138, 38

Am. D. 291; [—] Masonic Savings

Bank v. Bangs ’s Adm ’r, 84 Ky. 135,

4 Am. St. R. 197.

§142. [—] Schmidt v.-Blood, 9

that the liverymon does not have that uninterrupted posses
sion of the animals that is ess�ntial to the life of a lien. By
special contract the right of lien may be reserved to agisters
and liverymen.
§ 139. --By statute the lien has been very generally ex
tended to agisters and liverymen, and every b!l.ilee who per
forms services upon a chattel for hire has now a lien for his
compensation.
§ 140.
Kinds of lien .-Liens are general or special. A
general lien is security for the payment of a general balance of
--

account growing out of a series of transactions of a particular
kind. It does not extend to debts arising in a different kind
of transaction.
A special lien is security for services performed in relation
to the particular property to which it attaches.

How regarded.-General liens ' ' are discounte
§ 141.
nanced by the courts as encroachments on the common law, "
except those ' ' fastened on the law merchant by inveterate
usage. " Such are the liens of factors, insurance brokers, bank
ers and wharfingers.
A special or particular lien has been pronounced so just be
tween debtor and creditor that it can not be too much favored.
' ' It is founded upon the principles of natural justice and tends
to the security and encouragement of commerce. ' '
--

§ 142. --Extent of the lien.-The lien extends to the
whole and every part of the goods to secure the whole and
every part of the debt. If several articles are delivered under
one contract, each is security not only for its portion of the
cost but for the services expended on all the rest. A release

Wend. (N. Y.) 268, 24 Am. D. 143;

New Haven and Northampton Co.

v. Campbell, 128 Mass. 104, 35 Am.

R.. 360; [—] Steinman v. Wilkins,

7' Watts & S. (Pa.) 466, 42 Am. D.

254; Hensel v. Noble, 95 Pa. St.

345, 40 Am. R. 659; Hale v. Bar-

rett, 26 Ill. 195, 79 Am. D. 367;

[—] Potts v. N. Y. and N. E. Rail-

road Co., 131 Mass. 455, 41 Am. R.

2-17.
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§ 139. Sargent .v. Usher, 55 N. H.
287, 20 Am. R. 208 ; Lambert v.
Nicklaee, 45 W. Va. 527, 72 Am. St.
R. 828.
§ 141. [ -] Steinman v. Wilkins,
1 Watts & S. (Pa. ) 466, 42 Am. D.
254 ; Mcintyre v. Carver, 2 Watts &
S (Pa. ) 3 9 2 , 37 Am D. 519 ; Mc·
Kenzie v. Nevius, 22 Me. 1381 38
Am. D. 291 ; [-] Masonic Savings
Bank v. Bangs 'e Adm 'r, 84 Ky. 135,
4 Am. St. R. 197.
.

§ 142. [-] Schmidt v. ·Blood, 9
W end. (N. Y. ) 268, 24 Am . D. 143 ;
New Haven and Northampton Co.
Y. Campbell, 128 Mass. 104, 35 Am .
R.. 360 ; [ -] Steinman v. Wilkins,
7 Watte & S. ( Pa. ) 466, 42 Am D.
254 ; Hensel v. Noble, 95 Pa. St.
345, 40 Am. R. 659 ; Hale v. Bar·
rett, 26 Ill. 195, 79 Am. D. 367 ;
[-] Potts v. N. Y. and N. E. Rail·
road Co ., 131 Mase. 455, 41 Am R.
�47.
.
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§§ 143-145

of part of the goods does not release the lien pro tanto, but the

lien for the whole debt attaches to the goods not released. On

the other hand, payment of part of the debt will not release the

goods pro tanto, but the bailee may keep all the goods till the

full debt is paid.

§143. ‘Enforcement of lien.—At common law the lien-

holder had but a mere right to retain the goods until his

account was paid, but no right of sale. The lien is an addi-

tional security; the bailee may sue on his debt and if he recov-

ers judgment the lien affords him the advantage of assuring

him property of the debtor on which he may levy execution.

By statute the right of sale is often given, but being in deroga-

tion of the common law the statute must be strictly followed.

By contract provision may be made for a sale by the lien-

holder.

§144. -—Waiver of lien.—“Lien can not survive posses-

sion; and except in case of fraud, and perhaps mistake, such a

lien can not be restored by resumption of possession. There-

fore the voluntary parting with possession of the goods will

amount to waiver by surrender of the lien.” By mutual con-
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sent the lien could be revived, but not so as to affect the inter-

vening rights of third persons.

Moreover, “an agreement to give credit, or a special contract

for a particular mode of payment inconsistent with a lien, is a

waiver of it.” And the bailee by express consent, or by con-

duct from which consent may justly be implied, may waive the

lien. Indeed, any act of the bailee inconsistent with the exist-

ence of a lien is evidence of a waiver thereof.

§ 145. ——Termination of the lien.—Payment or tender of

the debt by the bailor discharges the lien and makes the bailee

if he refuses to surrender possession of the goods liable in

§143. [—] Whitlock v. Heard,

13 Ala. 776; 48 Am. D. 73; Knapp

v. McCaﬂ:.rey, 178 Ill. 107, 52 N.

E. R. 898, 69 Am. St. R. 290;

[—] Doane v. Russell, 3 Gray

(Mass.) 382.

§144. [—] Sensenbrenner v.

Matthews, 48 Wis. 250, 3 N. W. R.

599, 33 Am. R. 809; Miller v; Mar-

ston, 35 Me. 153, 56 Am. D. 694;

Stoddard Woolen Manufactory v.

Huntley, 8 N. H. 441, 31 Am. D.

198; Hale v. Barrett, 26 Ill. 195, 79

of part of the goods does not release the lien pro tanto, but
lien for the whole debt attaches to the goods not released.
the other hand, payment of part of the debt will not release
goods pro tanto, but the bailee may keep all the goods till
full debt is paid.

the
On
the
the

§ 143. --Enforcement of lien.-At common law the lien
holder had but a mere right to retain the goods until his
account was paid, but no right of sale. The lien is an addi
tional security ; the bailee may sue oil his debt and if he recov
ers j udgment the lien affords him the advantage of assuring
him property or the debtor on which he may levy execution.
By statute the right of sale is often given, but being in deroga
tion of the common law the st�tute must be strictly followed.
By contract provision may be made for a sale by the lien
holder.
§ 144. --Waiver of lien.-" Lien can not survive posses
sion ; and except in case of fraud, and perhaps mistake, such a
lien can not be restored by resumption of possession. There
fore the voluntary parting with possession of the goods will
amount to waiver by surrender of the lien. ' ' By mutual con
sent the lien could be revived, but not so as to affect the inter
vening rights of third persons.
Moreover, " an agreement to give credit, or a special contract
for a particular mode of payment inconsistent with a lien, is a
waiver of it. ' ' And the bailee by express consent, or by con
duct from which consent may justly be implied, may waive tlie
lien. Indeed, any act of the bailee inconsistent with the exist
ence of a lien is evidence of a waiver thereof.
§ 145. --Termination of the lien.-Payment or tender of
the debt by the bailor discharges the lien and makes the bailee
if he refuses to surrender possession of the goods liable in

Am. D. 367; Chandler v. Belden, 18

Johns. (N. Y.) 157, 9 Am. D. 193;

Hanna v. Phelps, 7 Ind. 21, .63 Am.

D. 410; McKenzie v. Nevins, 22 Me.

138, a8 Am. D. 291.

§145. [—] Whitlock v. Heard,

13 Ala. 776, 48 Am. D. 73; Hanna

57

§ 143. [-] Whitlock v. Heard,
13 Ala. 776 ; 48 Am. D. 73 ; Knapp
v
Mccaffrey, 178 Ill. 107, 52 N.
E. R. 898, 69 Am. St. R. 290 ;
[-] Doane v. Russell, 3 Gray
( Mass. ) 382.
§ 144.
[-]
Sensenbrenner v.
Matthews, 48 'Wis. 250, 3 N. W. R.
599, 33 Am. R. 809 ; Miller v; Mar·
eton, 35 Me. 1531 56 Am. D. 694 ;

·

Stoddard Woolen Manufactory v.
Huntley, 8 N. H. 441, 31 Am. D.
198 ; Hale v. Barrett, 26 Ill. 1 95, 79
Am. D. 367 ; Chandler v. Belden, 18
Johns. (N. Y. ) 157, 9 Am. D. 193 ;
Hanna v. Phelps, 7 Ind. 21, . 63 Am.
D. 410 ; McKenzie v. Nevius, 22 Me.
1 38, 38 Am. D. 291.
§ 145.
[-] Whitlock v. Heard,
1 3 Ala. 7761 48 Am. D. 73 ; Hanna
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trover for conversion. The lien-holder by any act inconsistent

trover for conversion. The lien-holder by any act inconsistent
with the character of his possession and denying the title of the
owner destroys his lien ; and any act amounting to a waiver of
the lien, of course, works its extinction. By mutual consent
of the parties the l ien may be terminated at any time.

with the character of his possession and denying the title of the

owner destroys his lien; and any act amounting to a waiver of

the lien, of course, works its extinction. By mutual consent

of the parties the lien may be terminated at any time.

§ 146. Property rights of bailor and ba.i1ee.—The bailee for

hired services has a right to retain the chattel and to earn

his compensation. This amounts to a special property in the

chattel which he may maintain against all the world including

the bailor. He is also answerable over to the bailor for the

chattel, and so may recover from third persons for injury to

the property or for its conversion. He may also insure the

property for its full value. In any case, he may recover not

only the amount of his own interest, but the full amount of the

loss or insurance, and after satisfying his own claim hold the

balance as trustee for the bailor.

The bailor, too, has property in the chattel which he may

vindicate against the whole world including the bailee. As

against third persons, a recovery by either bailor or bailee is

a bar to an action by the other party. As against the bailee
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for a ﬁxed term, the bailor need make no demand before bring-

ing suit, and the same is true if the bailee has converted the

property to his own use. In other cases demand must be made

before suit is brought. No right of action accrues until such

termination of the term, or conversion by the bailee, or demand

by the bailor, and the statute of limitations will not begin to

run in favor of the bailee until such right exists. But demand

must be made within a reasonable time or the laches of the

bailor will defeat his right to relief.

v. Phelps, 7 Ind. 21, 63 Am. D. 410;

McKenzie v. Nevins, 22 Me. 138, 38

Am. D. 291; McIntyre v. Carver, 2

V\’atts & S. (Pa.) 392, 37 Am. D.

519.

§146. [—] Burdict v. Hurray,

3 Vt. 302, 21 Am. D. 588; Waring v.

The Indemnity Fire Insurance Co., 45

N. Y. 606, 6 Am. R. 146; Fire Insur-

ance Co.v. Transportation Co., 66 Md.

339, 7 Atl. R. 905, 59 Am. R. 162;

Baird v. Daly, 57 N. Y. 236, 15 Am.

·

§ 146. Property rights of bailor and ba.ilee.-The bailee for
hired services ha s a right to retain the chattel and to earn
his compensation . This amounts to a special property in the
chattel which he may maintain against all the world including
the bailor. He is also answerable over to the bailor for the
chattel, and so may recover from third persons for injury to
the property or for its conversion. He may also insure the
property for its full value. In any case, he may recover not
only the amount of his own interest, but the full amount of the
loss or insurance, and after satisfying his own claim hold the
balance as trustee for the bailor.
The bailor, too, has property in the chattel which he may
vindicate against the whole world including the bailee. As
against third persons, a recovery by either bailor or bailee is
a bar to an action by the other party. As against the bailee
for a fixed term, the bailor need make no demand before bring
ing suit, and the same is true if the bailee has converted the
property to his own use. In other cases demand must be made
before suit is brought. No right of action accrues until such
termination of the term, or conversion by the bailee, or demand
by the bailor, and the statute of limitations will not begin to
run in favor of the bailee until such right exists. But demand
must be made within a reasonable time or the laches of the
bailor will defeat his right to relief.

488; Reizenstein v. Marquardt,

75 Iowa 294, 39 N. W. R. 506, 9

Am. St. R. 477; Goodwin v. Ray,

108 Tenn. 614, 69 s. W. R. 730, 91

Am. St. R. 761; [—] American

District Telegraph O0. v. Walker,

72 Md. 454, 20 Atl. R. 1, 20 Am. st.

R. 479; Halyard v. Dechelman, 29

Mo. 459, 77 Am. D. 585 ; Lancaster

Mills v. Merchants’, etc., O0., 89

Tenn. 1, 14 S. W. R. 317, 24 Am.

St. R. 586.
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v. Phelps, 7 Ind. 21, 63 Am. D. 410 ;
McKenzie v. Nevius, 22 Me. 138, 38
Am. D. 291 ; Mcintyre v. Carver, 2
Watts & S. ( Pa. ) 392, 37 Am. D.
519.

§ 146. [-] Burdict v. Murray,
Vt. 302, 21 Am. D. 588 ; Waring v.
The Indemnity Fire Insurance Co., 45
N. Y. 606, 6 Am. R. 146 ; Fire Insurance Co.v. Transportation Co., 66 Md.
339, 7 Atl. R. 905, 59 Am. R. 162 ;
Baird v. Dall, 57 N. Y. 2367 15 Am.
3

Reizenstein v. Marquardt,
Iowa 294, 39 N. W. R. 506, 9
A m . St. R. 4 77 ; Goodwin v. Ray,
108 Tenn. 614, 69 S. W. R. 730, 91
[ - ] American
Am. St. R. 761 ;
District Telegraph Co. v. Walker,
7 Z Md. 454, 20 Atl. R. 1, 20 Am. St.
R.. 479 ; Halyard v. Dechelman, 29
Mo. 459, 77 Am. D. 585 ; Lancaster
Mills v. Merchants ', etc., Co., 89
Tenn. 1, 14 S. W. R. 317, 24 Am,
8t. R. 586,
488 ;
75
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§147. Care.—The ordinary ca-re required in mutual beneﬁt

bailments has been explained in its general principles. By

way of special application to locatio operis bailments it may

be noted that the bailee must use the care ordinarily exercised

under like conditions by the class to which he belongs. The

skill professed by a carriage painter and by the painter of a

costly picture differs greatly, and so does the care to be de-

manded of a watch repairer and a blacksmith. Each must use

ordinary care according to his profession; and this not because

of any contract to that effect, but because of the duty laid upon

the party by law. By the established and well known usages

of trade or by contract this liability may be modiﬁed; but not

so as to excuse the bailee from the exercise of any care, and not

by a condition promulgated by the bailee after entering upon

the undertaking. The hired bailee is liable for nonfeasance as

well as for misfeasance for the acts of his servants and agents

in the course of their employment as well as for his own acts.

The burden of proof in showing neglect by the bailee has been

suﬂiciently explained (§ 17). is
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§148. Special locatio custodiae ba.ilments.-—There are cer¥”l~

tain bailees who are engaged in the business, often quasi-public,%‘

of providing for the safe-keeping of the goods of those who

choose to employ them. Such are warehousemen, wharﬁngers,

safe-deposit companies, factors, commission merchants, agist-

ers and liverymen. They are subject for the most part to the

principles governing other bailees for hired custody, but their

rights and duties are in some respects peculiar.

Warehousemen, Elevator Owners, Cold Storage Companies.

§149. Warehousemen are bailees whose business it is to

keep goods and merchandise in storage for hire. In some of

the states grain elevators serving the public indifﬁerently in the

§147. [—] Coggs v. Bernard, 2 R. 306, 14 Am. St. R. 688; Hal-

Ld. Ray. 909, 1 Sm. Ld. Cas. 199; yard v. Dechclman, 29 Mo..459, 77

Kelton v. Taylor, 11 Lea (Tenn.) Am. D. 585. '

264, 47 Am. R. 284; [—] American §149. [—] Schmidt iv. Blood, 9

District Telegraph Co. v. Walker, 72 Wend. (N. Y.) 268, 24 Am. D. 143;

Md. 454, 20 Atl. R. 1, 20 Am. St. Yockey v. Smith, 181 Ill. 564, 54
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§ 147. Care . -The ordinary care required in mutual benefit
bailments has been explained in its general principles. By
way of special application to locatio operis bailments it may
be noted that the bailee must use the care ordinarily exercised
un<ler like conditions by the class to which he belongs. The
skill professed by a carriage painter and by the painter of a
costly picture differs greatly, and so does the care to be de
manded of a watch repairer and a blacksmith. Each must use
ordinary care according to his profession ; and this not because
of any contract to that effect, but because of the duty laid upon
the party by law. By the established and well known usages
of trade or by contract this liability may be modified ; but not
so as to excuse the bailee from the exercise of any care, and not
by a condition promulgated by the bailee after entering upon
the undertaking. The hired bailee is liable for nonfeasance as
well as for misfeasance for the acts of his servants and agents
in the course of their employment as well as for his own acts.
The burden of proof in showing neglect by the bailee has been
sufficiently explained ( § 17 ) .

4._
&

§ 148. Special locatio custodiae bailments .-There are ce �lt/
lain bailees who are engaged in the business, often qWU1i-publie,
of providing for the safe-keeping of the goods of those who
choose to employ them. Such are warehousemen, wharfingers,
safe-deposit companfos, factors, commission merchants, agisters and liverymen. They are subject for the most part to the
principles governing other bailees for hired custody, but their
rights and duties are in some respects peculiar.

R. 479; Swann v. Brown, 6 Jones’s N. E. R. 1048, 72 Am. St. R. 286;

Law (N. C.) 150, 72 Am. D. 568; [——] Schwerin v. McKie, 51 N. Y.

Warehousemen, Elevator Owners, Cold Storage Companies.

Dale v. See, 51 N. J. L. 378, 18 Atl. 180, 10 Am. R. 581.
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§ 149.

Warehousemen are bailees whose business it is to

keep goods and merchandise in storage for hire. In some of
the states grain elevators serving the public indifferently in the
§ 147 : [-] Co ggs v. Bernard, 2
Ld. Ray. 909, 1 Sm. Ld. Cae. 199 ;
Kelton v . Taylor, 11 Lea (Tenn.)
264, 47 Am. R. 284 ; [-] American
District Telegraph Co. v. Walker, 72
Md. 454, 20 A tl. R. 1, 20 Am . St.
R. 479 ; Swann v. Brown, 6 Jonee 's
Law ( N. C. ) 150, 72 Am. D. 568 ;
Dale v. See, 51 N. J. L. 378, 18 Atl.

306, 14 Am. St. R. 688 ; Hal
v. Dechelman, 29 Mo. - � 59, 77
Am. D. 585.
§ 149. [-] Schmidt v. B l ood, 9
Wend. (N. Y. ) 268, 24 Am. D. 143 ;
Yockey v. Smith, 181 Ill. 564, 54
N. E. R. 1048, 72 Am. St. R. 286 ;
[-] Schwerin v. McKie, 51 N. Y,
1801 10 Am. R. 581,
R.
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§§ 150'151 OF LOCATIO BAILMENTs.

OF .LOCATIO lUILMENTS.

§ § 150-151

storage of grain are made public warehouses with duties of a

public nature; but warehousemen are generally private bailees

like other bailees for hired custody. Even owners of bonded

warehouses, designated by the government for the storage of

dutiable goods in bond until the revenue is paid, and put in

charge of the government storekeeper, are private warehouse-

men liable as ordinary bailees for hire; and so are cold storage

companies erecting warehouses for the keeping for hire of per-

ishable goods by means of artiﬁcial cold. Railroad compa-

nies, as soon as they cease to be common carriers, become ware-

housemen of the goods until the goods carried have been re-

ceived by the consignee.

§ 150. iEﬁ'ect of usag'e.—The general principles govern-

ing locatio custodiae bailments apply to warehouse storage, but

in determining the relations undertaken usage and custom are

of particular force. Those making contracts with reference to

a particular business are presumed to know of the uniform

storage of grain are made public warehouses with duties o f a
public nature ; but warehousemen are generally private bailees
like other bailees for hired custody. Even owners of bonded
warehouses, designated by the government for the storage of
dutiable goods in bond until the revenue is paid, and put in
charge of the government storekeeper, are private warehouse
men liable as ordinary bailees for hire ; and so are cold storage
companies erecting warehouses for the keeping for hire of per
ishable goods by means of artificial cold. Railroad compa
nies, as soon as they cease to be common carriers, become ware
housemen of the goods until the goods carried have been re
ceived by the consignee.

practices of such business; “this usage may therefore, in the

absence of an agreement to the contrary, reasonably be sup-

posed to have entered into and formed part of their contracts
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and understandings in relation to such business as ordinary

incidents thereto. And where usage in a particular trade or

business is known, uniform, reasonable, and not contrary to

law, or opposed to public policy, evidence of such usage may be

considered in ascertaining the otherwise uncertain meaning

of a contract unless the proof of such usage contradicts the

express terms of the agreement.” But usage will not be al-

lowed to contradict or vary a general rule of law.

§151. ——Wa.reh01J.se receipts describing the property, its

ownership, charges for storage and the undertaking of the

warehonseman, are commonly issued to one storing goods in

:3

§150. [—] Morning Star v.

Cunningham, 110 Ind. 328, 11 N. E.

R. 593, 59 Am. R. 211; Drudge v.

I-eiter, 18 Ind. App. 694, 49 N. E.

R. 34, 63 Am. St. R. 359; Pribble v.

Kent, 10 Ind. 325, 71 Am. D. 327;

Kelton v. Taylor, 11 Lea (Tenn.)

264, 47 Am. R. 284; Chase v. Wash-

burn, 1 Ohio St. 244, 59 Am. D. 623.

§ 151. [—] Shaw v. Railway Co.,

»

101 U. S. 557; Anderson v. Port-

§ 150. --Effect of usage.-The general principles govern
ing locatio custodiae bailments apply to warehouse storage, but
in determining the relations undertaken usage and custom are
of particular force. Those making contracts with reference to
a particular business are presumed to know of the uniform
practices of such business ; ' ' this usage may the refore, in the
absence of an agreement to the contrary, reasonably be sup
posed to have entered into and formed part of their contracts
and understandings in relation to such business as ordinary
incidents thereto. And where usage in a particular trade or
business is known, uniform, reasonable, and not contrary to
law: or opposed to public policy, evidence of such usage may be
considered in ascertaining the otherwise uncertain meaning
of a contract unless the proof of such usage contradicts the
express terms of the agreement. ' ' But usage will not be al
lowed to contradict or vary a general rule of law.
§ 151. --Warehouse receipts describing the property, its
ownership, charges for storage and the undertaking of the
warehouseman, are commonly issued to one storing goods in

land Flouring Mills Co., 37 Oreg.

483, 60 Pac. R. 839, 82 Am. St. R.

771; Dolliﬂ’ v. Robbins, 83 Minn.

498, 86 N. W. R. 772, 85 Am. St. R.

466; Burton v. Curyea, 40 Ill. 320,

89 Am. D. 350; [-—] Geilfuss v.

Corrigan, 95 Wis. 651, 70 N. W. R.

306 60 Am. St. R. 143; Insurance

('0. Kiger, 103 U. S. 352.

‘l

so .

§ 150.
[-]
Morning Star v.
Cunningham, 1 1 0 Ind. 328, 11 N. E.
R. 593, 59 Am. R. 211 ; Drudge v.
I .eiter, 18 Ind. App. 694, 49 N. E.
R. 34, 63 Am. St. R. 359 ; Pribble v.
Kent, 10 Ind. 325, 71 Am. D. 327 ;
Kelton v. Taylor, 11 Lea ( Tenn.)
264, 47 Am. R. 284 ; Chase v. Washburn, 1 Ohio St. 244, 59 �· D. 623.
§ 151. (-] Shaw v. Railway Co.,
.

t '")

101 U. S. .557 ; Anderson v. Port·
Jnnd Flouring Mills Co., 37 Oreg.
483, 60 Pac. R. 839, 82 Am. St. R.
771 ; Dolliff v. Robbins, 83 Minn.
498, 86 N. W. R. 772, 85 Am. St. R.
466 ; Burton v. Curyea, 40 Ill. 320,
89 Am. D. 350 ; [-] Geilfuss v.
Corrigan, 95 Wis. 651, 70 N. W. R.
306 60 Am . St. R. 143 ; Insurance
.
('o. . Kiger, 103 U. S. 352,
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§§ 152-153

LOCA TIO OPERIS.

LOCATIO OPERIS. §§ 152-153

a warehouse. Only warehousemen can issue them. They are

not, like negotiable instruments, representatives of money, but

of the goods, and like bills of lading are regarded as so much

merchandise. Their delivery for the purpose of transfer has

the same effect as a delivery of the property itself, no more, no

less; it passes to the transferee all the title and rights of the

transferer and those only.

They are not negotiable at common law, and when made so

by statute it has been held that they are not so in the sense

that bills, notes and other representatives of money are negoti-

able, but in the sense that they are all like bills and notes trans-

ferable by indorsement and delivery. They are contracts as well

as receipts, and often contain terms deﬁning and restricting

the liabilities of the warehouseman. These, when not con-

trary to public policy, will be eﬁectual between the parties.

Compare Sec. 222, post.

§152. ——Confusion of goods.—Like other bailees the

warehouseman is bound to return the identical goods stored.

It has already been seen (§ 8) that grain of difﬁerent owners

stored in an elevator is commonly mixed in one mass, each
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depositor becoming owner in common of his share of the whole.

The elevator owner is bound to keep in the bins enough grain

to satisfy the demands of all the depositors. Failure to do this

is conversion to the extent of the deﬁciency.

§ 153. ——Ga.re.—The warehouseman does not undertake to

keep the goods safely, but only to use ordinary diligence .in

keeping them, and is not liable for loss arising from theft or

accident for which he was not

§152. See in addition to the

cases cited in § 8, Drudge v. Leiter,

18 Ind. App. 694, 49 N. E. R. 34,

63 Am. St. R. 359; [—] Morning

Star v. Cunningham, 110 Ind. 328,

1l. N. E. R. 593, 59 Am. R. 211.

§153. [—] Schmidt v. Blood, 9

IVend. (N. Y.) 268, 24 Am. D. 143;

[—] Claﬂin v. Meyer, 75 N. Y. 260,

31 Am. R. 467; Willett v. Rich, 142

Mass. 356, 7 N. E. R. 776, 56 Am.

R. 684; Moulton v. Phillips, 10 R.

a warehouse. Only warehousemen can issue them. They are
not, like negotiable instruments, representatives of money, but
of the goods, and like bills of lading are regarded as so much
merchandise. Their delivery for the purpose of transfer has
the same effect as a delivery of the property itself, no more, no
less ; it passes to the transferee all the title and rights of the
transferer and those only.
They are not negotiable at common law, and when made so
by statute it has been held that they are not so in the sense
that bills, notes and other representatives of money are negoti
able, but in the sense that they are all like bills and notes trans
ferable by indorsement and delivery. They are contracts as well
as receipts, and often contain terms defining and restricting
the liabilities of the warehouseman. These, when not con
trary to public policy, will be effectual between the parties.
Compare Sec. 222, post.

§ 152. -Confusion of goods . -Like other bailees the
warehouseman is bound to return the identical goods stored.
It has already been seen ( § 8 ) that grain of different owners
stored in an elevator is commonly mixed in one mass, each
depositor becoming owner in common of his share of the whole.
The elevator owner is bound to keep in the bins enough grain
to satisfy the demands of all the depositors. Failure to do this
is conversion to the extent of the deficiency.
§ 153. --Care.-The warehouseman does not undertake to
keep the goods safely, but only to use ordinary diligence .in
keeping them, and is not liable for loss arising from theft or
accident for which he was not in fault. He undertakes that

I. 218, 14 Am. R. 663; [—] Schwer-

in v. McKie, 51 N. Y. 180, 10 Am.

in fault. He undertakes that

R. 581; Parker v. Union Ice and

Salt Co., 59 Kas. 626, 54 Pac. R.

672, 68 Am. St. R. 383; Marks v.

New Orleans Cold Storage Co., 107

La. 172, 31 So. R. 671, 90 Am. St.

R. 285; Allen v. Somers, 73 Conn.

355, 47 Atl. R. 653, 84 Am. St. R.

158; Minnesota Butter and Cheese

Co. v. St. Paul Cold Storage Ware-

house Co., 75 Minn. 445, 77 N. W.

R. 977, 74 Am. St. R. 515; Taussig

v. Bode, 134 Calif. 260, 66 Pac. R.

259, 86 Am. St. R. 250; Lancaster

Mills v. Merchants’, etc., Co., 89
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§ 152.
See in addition to the
cases cited in § 8, Drudge v. Leiter,
18 Ind. App. 694, 49 N. E. R. 34,
63 Am . St. R. 359 ; [-] Morning
Star v . Cunningham, 110 Ind. 328,
1 1 N. E. R. 593, 59 Am R. 211.
§ 153. [-] Schmidt v. Blood, 9
Wend. ( N. Y. ) 268, 24 Am. D. 143 ;
[-] Claflin v. Meyer, 75 N. Y. 260,
31 Am. R. 467 ; Willett v. Rich, 142
Mass. 356, 7 N. E. R. 776, 56 Am.
R. 684 ; Moulton v. Phillips, 10 R.
I. 218, 14 Am. R. 663 ; [ -] Schwer·
in v. McKie, 51 N. Y. 180, 10 Am.
.

R. 581 ; Parker v. Union Ice and
Salt Co., 59 Kas. 626, 54 Pac. R.
672, 68 Am St. R. 383 ; Marks v.
New Orleans Cold Storage Co., 107
La. 172, 31 So. R. 671, 90 Am. St.
R. 285 ; Allen v. Somers, 73 Conn.
355, 47 Atl. R. '653, 84 Am St. R.
158 ; Minnesota Butter and Cheese
Co. v. St. Paul Cold Storage Warehouse Co., 75 Minn. 445, 77 N. W.
R. 977, 74 Am. St. R. 515 ; Taussig
v. Bode, 1 34 Calif. 260, 66 Pac. R.
259, 86 Am. St. R. 250 ; Lancaster
MiUs v. Merchants ', etc.1 Co., 89

61
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§§ 154-155 OF LOCATIO BAILMENTS. i

§ § 154-155

OF LOCA TIO BAILMENTS.

the warehouse is reasonably safe, ﬁt for its purpose and free

from defects which could have been discovered by ordinary

care. It should be equipped with modern appliances and im-

provements in general use by his class of custodians for the

protection of the goods against injury by theft, ﬁre, rats, heat

and other destroying agents. If he keeps a cold storage ware-

house he undertakes to maintain the necessary temperature or,

if for good cause that is impossible, to give his customers time-

ly warning to remove their property. If the bailor has equal

knowledge of the defect and fails to protect his property, his

contributory negligence will preclude his holding the ware-

houseman liable. The warehouseman may insure the goods

stored for their full value, but in the absence of a contract he is

not compelled to do so. By contract the warehouseman may

make himself liable in every event, or excuse liability except

for his or his servants’ positive negligence. - '

§154. iLien.—The warehouseman’s lien, as already

pointed out, is speciﬁc, not general, and is restricted to the

services rendered in relation to the whole quantity deposited

at one time or under one contract.
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§ 155. ——Duration of the relation.—The duties of the

warehouseman begin as soon as the property has been delivered

the warehouse is reasonably safe, fit for its purpose and free
from defects which could have been discovered by ordinary
care. It should be equipped with modern appliances and im
provements in general use by his class of custodians for the
protection of the goods against injury by theft, fire, rats, heat
and other destroying agents. If he keeps a cold storage ware
house he undertakes to maintain the necessary temperature or,
if for good cause that is impossible, to give his customers time
ly warning to remove their property. If the bailor has equal
knowledge of the defect and fails to protect his property, his
contributory negligence will preclude his holding the ware
houseman liable. The warehouseman may insure the goods
stored for their full value, but in the absence of a contract he is
not compelled to do so. By contract the warehouseman may
make himself liable in every event, or excuse liability except
for his or his servants ' positive negligence.
·

into his control and accepted by him and continue until he has

yielded control to one entitled to receive the goods. He may

assume control by actual acceptance of the goods in his ware-

house, by a custom to accept goods left in a given place in the

warehouse, or by actually taking them in charge before they

come to the warehouse. His control may be terminated in a

similar manner. It is held that when the crane of the ware-

§ 154. --Lien.-The warehouseman 's lien, as already
pointed out, is specific, not general, and is restricted to the
services rendered in relation to the whole quantity deposited
at one time or under one contract.

house is attached to the goods to raise them into the ware-

house, the warehouseman’s liability begins; and when grain

reaches the spout carrying it from the elevator, the elevator

owner ’s liability as a warehouseman ends.

'l‘enn. 1, 24 Am. St. R. 586; Hickey [——] Steinman v. Wilkins, 7 Watts &

v. Morrell, 102 N. Y. 454, 7 N. E. S. (Pa.) 466, 42 Am. D. 254.

R. 321, 55 Am. R. 824; Pope v. §155. Ducker v. Barnett, 5 Mo.

Milling Co., 130 Calif. 139, 62 Pac. 97, The R. G. Winslow, 4 Biss. (U.

R. 384, 80 Am. St. R. 87. S.) 13; Rodgers v. Stophel, 32 Pa.

§154. [—] Schmidt v. Blood, 9 St. 111; 72 Am. D. 775; Blin v.

Wend. (N. Y.) 268, 24 Am. D. 143; Mayo, 10 Vt. 56, 33 Am. D. 175.
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§ 155. --Duration of the relation.-The duties of the
warehouseman begin as soon as the property has been delivered
into his control and accepted by him and continue until he has
yielded control to one entitled to receive the goods. He may
assume control by actual acceptance of the goods in his ware
house, by a custom to accept goods left in a given place in the
warehouse, or by actually taking them in charge before they
come to the warehouse. His control may be terminated in a
similar manner. It is held that when the crane of the ware
house is attached to the goods to raise them into the ware
house, the warehouseman 's liability begins ; and when grain
reaches the spout carrying it from the elevator, the elevator
owner 's liability as a warehouseman ends.
'l'enn. 1, 24 Am. St. R. 586 ; Hickey
Morrell, 102 N. Y. 454, 7 N. E.
R. 321, 55 Am. R. 824 ; Pope v.
Milling Co., 1 30 Calif. 139, 62 Pac.
R. 384, 80 Am. St. R. 87.
§ 154 . [-] Schmidt v. Illoo<l, 9
Weml. ( N. Y. ) 268, 24 Am. D. 143 ;
v.

[-] Steinman v. Wilkins, 7 Watts &
(Pa. ) 466, 42 Am. D. 254.
§ 155. Ducker v. Barnett, 5 Mo.
9 7, The R. G. Winslow, 4 Biss. ( U.
S. ) 1 3 ; Rodgers v. Stophel, 32 Pa.
St. 1 1 1 ; 72 Am . . D. 775 ; Blin v.
Mayo, 10 Vt. 56, 33 Am. D. 175.
S.

62

,

LOCATIO OP ER I S.
LOCATIO Ornms. §§ 153.155

§ § 158-1 58

Other Special Bailees for Hire.

§ 156. Wharﬁngers are those who keep wharves for the pur-

pose of receiving goods for hire. Their undertaking as bailees

Other Special Bailees for Hire.

is essentially that of warehousemen, and their rights and duties

are subject to the rules just stated. Usage has large place in

connection with the undertaking of the wharﬁnger, but it must

not be in conﬂict with established rules of law.

§ 157. Factors or commission merchants make it their busi-

ness to receive goods for sale upon commission. As custodians

of the goods they are bound to store them in safe warehouses,

and must use the diligence of warehousemen in caring for

them. The factor is one of the few bailees whom the usages of

§ 156. Wharftngers are those who keep wharves for the pur
pose of receiving goods for hire. Their undertaking as bailees
is essentially that of warehousemen, and their rights and duties
are subj ect to the rules just stated. Usage has large place in
connection with the undertaking of the wharfinger, but it must
not be in conflict with established rules of law.

trade have given a general lien on the goods in his possession

to secure a general balance of account.

§ 158. Safe-deposit companies undertake for hire to furnish

a drawer or box in burglar-proof safes or vaults in which

papers or other valuables may be safely kept. Notwithstand-

ing they have not that full control of the property usually given

to bailees, their relation to the depositor is held to be that of

bailee to bailor. They are not depositaries since the service is
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not gratuitous. They undertake to exercise ordinary care

which, in view of the nature of the business, means a high

§ 157. Factors or commission merchants make it their busi
ness to receive goods for sale upon commission. As custodians
of the goods they are bound to store them in safe warehouses,
and must use the diligence of warehousemen in caring for
them. The factor is one of the few bailees whom the usages of
trade have given a general lien on the goods in his possession
to secure a general balance of account.

degree of diligence and watchfulness. In the absence of a spe-

cial agreement they are not insurers of the safety of the valu-

ables deposited in the rented boxes. They must provide what

they profess to furnish, must keep pace with improvements and

safety appliances and use that high care that ordinarily pru-

dent men are wont to bestow on property of such special value.

§156. Chapman v. State, 104

Calif. 690, 38 Pac. R. 457, 43 Am.

St. R. 158; Willey v. Allegheny City,

118 Pa. st. 490, 12 Atl. R. 453, 4

Am. St. R. 608; Wooster v. Blossom,

9 Jones ’s L. (N. C.) 244, 72 Am. D.

549; Blin v. Mayo, 10 Vt. 56, 33

Am. D. 175; Rodgers v. Stophel, 32

Pa. St. 111, 72 Am. D. 775; Cox v.

O’Reiley, 4 Ind. 368, 58 Am. D. 633.

§157. McKenzie v. Nevins, 22

Me. 138, 38 Am. D. 291; Vincent v.

Rather, 31 Tex. 77, 98 Am. D. 516;

[—] Coggs v. Bernard, 2 Ld. Ray-

§ 158. Safe-deposit companies undertake for hire to furnish
a drawer or box in burglar-proof safes or vaults in which
papers or other va1uables may be safely kept. Notwithstand
ing they have not that full control of the property usually given
to bailees, their relation to the depositor is held to be that of
bailee to bailor. They are not depositaries since the service is
not gratuitous. They undertake to exercise ordinary care
which, in view of the nature of the business, means a high
degree of diligence and watchfulness. In the absence of a spe
cial agreement they are not insurers of the safety of the valu
ables deposited in the rented boxes. They must provide what
they profess to furnish, must keep pace with improvements and
safety appliances and use that high care that ordinarily pru
dent men are wont to bestow on property of such special value.

mond 909, 1 Sm. L. Cas. 199.

§l58. [—] Preston v. Prather,

137 U. S. 604, 11 Sup. Ct. 162; Safe

Deposit Co. v. Pollock, 85 Pa. St.

391, 27 Am. R. 660; Cussen v.

Southern California Savings Bank,

133 Calif. 534, 65 Pac. R. 1099, 85

Am. St. R. 221; Mayer v. Bern-

singer, 180 Ill. 110, 54 N. E. R. 159,

72 Am. St. R. 196.
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§ 156.
Chapman v. State, 104
Calif. 690, 38 Pac. R. 457, 43 Am.
St. R. 158 ; Willey v. Allegheny City,
118 Pa. St. 490, 12 Atl. R. 453, 4
Am. St. R. 608 ; Wo o ster v. Blossom,
9 Jones 's L. ( N. C . ) 244, 72 Am. D.
549 ; Blin v. Mayo, 10 Vt. 56, 33
Am. D. 1 75 ; R odgers v. Stophel, 32
Pa. St. 111, 7 2 Am. D. 775 ; Cox v.
0 'Reiley, 4 Ind. 368, 58 Am. D. 633.
§ 157. McKenzie v. Nevius, 22
Me. 138, 38 Am. D. 291 ; Vincent v.

Rather, 31 Tex. 77, 98 Am. D. 516 ;
[--] Coggs v. Bernard, 2 Ld. Ray
mond 909, 1 Sm. L. Cas. 199.
§ 158. [ -] Preston v. Prather,
l 37 U. S. 604, 11 Sup. Ct. 162 ; Safe
Deposit Co. v. Pollock, 85 Pa. St.
391, 27 Am. R. 660 ; Cussen v .
E.louthe rn California Savings Bank,
133 Calif. 534, 65 Pac. R. 1099, 85
Am. St. R. 221 ; Mayer v. Bern 
singer, 180 Ill. 1 10, 54 N. E. R. 1 59,
72 Am. St. R. 196.
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§ 1 59

OF LOCATIO BAILMENTB.

§ 159 OF LOCATIO BAILMENTS.

§ 159. Agisters and liveryman as bailees for hire need little

special mention. As already noted they formed almost the

only classes of hired bailees that at the common law had no

lien on the bailed chattels as security for their compensation;

but now by statute they have been given such a lien. The

agister must keep his pasture properly enclosed, and the livery-

man his stable in proper condition and the animals properly

secured therein.

§159. Cecil v. Prcuch, 4 Martin R. 951, 72 Am. St. R. 828; Costello

(N. S.) (La.) 256, 16 Am. D. 171; v. Ten Eyck, 86 Mich. 348, 49 N. W.

Swann v. Brown, 6 Jones ’s L. (N. R. 152, 24 Am. St. R. 128; Halty v.

§ 159. Agisters and liverymen as bailees for hire need little
special mention. As already noted they formed almost the
only classes of hired bailees that at the common law had no
lien on the bailed chattels as security for their compensation ;
but now by statute they have been given such a lien. The
agister must keep his pasture properly enclosed, and the livery
man his stable in proper condition and the animals properly
secured therein.

C.) 150, 72 Am. D. 568; Lambert Markel, 44 Ill. 225, 92 Am. D. 182.

v. Nicklass, 45 W. Va. 527, 31 S. E.
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§ 159. Cecil v. Preuch, 4 Martin
( N. S. ) (La.) 256, 16 Am. D. 171 ;
Swann v. Brown, 6 .Tones 's L. ( N.
C. ) 150, 72 Am. D. 568 ; Lambert
v . Nick.lass, 45 W. Va. 527, 31 S. E.

951, 72 Am. St. R. 828 ; Costello
Ten Eyck, 86 Mich. 348, 49 N. W.
R. 152, 24 Am. St. R. 128 ; Halty v.
Markel, 44 Ill . 225, 92 Am. D. 182.

R.
v.
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