CHAPTER VI.

A. PIGNUS, OR PLEDGE.

X 21. STEARNS V. IMARSH,

4 Denio (N. Y.) 227; 47 Am. D. 248. 1847.

CHAPTER VI.

Assumpsit on a note, secured by ten cases of boots deposited

with plaintiff. Verdict, under instructions from the court, for

the balance due on the note.

A.

By Court, Jewett, J. The contract between these parties was

PIGNUS, OR PLEDGE.

strictly a pledge of the boots and shoes. At common law, a

21.

pledge is defined to be a bailment of personal property, as a se-

curity for some debt or engagement: 2 Kent's Com. 577, 5th

ed. ; Story on Bail., sec. 286. The plaintiff's debt, thus se-

4 Denio

cured, became payable on the eighth day of November, 1837.

STEARNS V. MARSH,

(N. Y.) 227; 47 Am.

D.

248. 1847.

On the fifteenth of that month, the plaintiffs caused the pledge

to be sold at a public sale by an auctioneer in Boston, pursuant

to a public notice published in certain newspapers in that city

from the second to the fifteenth of November inclusive; but no

notice of sale, or to redeem, was at any time given to the de-

fendants. The net proceeds of the sale was one hundred and

sixty-six dollars and ninety-seven cents, which the plaintiff's ap-
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plied on their debt without the assent of the defendants.

The first question made on the argument is, whether the sale

thus made was authorized and bound the defendants. On the

part of the plaintiffs it was insisted, that the pledge having been

made as a security for their debt, which was payable at a future

day, the plaintiff's had a right, after a default in payment, to sell

the pledge, fairly in the usual course of business, without call-

ing on the defendants to redeem, or giving them notice of the

intended sale : and that such sale concluded the defendants. It

is said that the law makes a distinction between the case of a

pledge for a debt payable immediately, and one where the debt

does not become payable until a future day; and that in the

latter case the creditor is not bound to call for a redemption or

to give notice of sale, though in the former it is conceded that

there must be such demand and that notice must be given.

Non-payment of the debt at the stipulated time did not work a

forfeiture of the pledge, either by the civil or at the common

law. It simply clothed the pledgee with authority to sell the
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Assumpsit on a note, secured by ten cases of boots deposit d
with p laintiff. Verdict, under instructions from the court, for
the balance due on the note.
By Court, JEWETT, J. The contract b tween these parties was
strictly a p ledge of the boots and shoes. At common law, 2p ledge is defiped to be a bailment of personal p roperty, as a se
curity for some d bt or en a gement : 2 Kent 's Com. 577, 5th
ed. ; Story on Bail., sec. 2 6. The plaintiff 's debt, thus se
cured, became payable on the eighth day of November, 1 837.
On the fifteenth of that month, the plaintiffs caused the p ledge
to be sold at a public sale by an auctioneer in Boston, pursuant
to a public notice published in certain new papers in that city
from the second to the fifteenth of November inclusive ; but no
notice of sale, or to red em, was at any time given to the de
fendant . The net proceeds of the sale was one hundred and
sixty- i x dollars and ninety-seven cents, which the plaintiffs ap
plied on their debt without the assent of the defendants.
The fir t question made on the argument is, whether the sale
thus made was authoriz d and bound the defendants. On the
part of the plaintiffs it was in isted, that the pledge having been
made as a security for their debt, which was payable at a future
day, the p laintiffs had a right, after a default in payment, to sell
the pledge, fairly i n the usual course of business, without call
ing on the defendants to redeem, or giving them notice of the
intended sale : and that such sale concluded the defendants. I t
is said that the law makes a distinction between the case o f a
p l dge for a debt payable immediately, and one where the debt
does not become p ayable until a future day ; and that in the
latter case the creditor is not bound to call for a redemption or
to O'ive notice of sale, though in the former it is conceded that
there must be such demand and that notice must be given.
Non-payment of the debt at the stipulated time did not work a
forfeiture of the p ledge, either by the civil or at the common
law. It simply clothed the pledgee with authority to sell the
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pledge and reimburse himself for his debt, interest, and ex-

penses ; and the residue of the proceeds of the sale then belonged

to the pledgor. The old rule, existing in the time of Glanville,

required a judicial sentence to warrant a sale, unless there was

a special agreement to the contrary. But as the law now is, the

pledgee may file a bill in chancery for a foreclosure and proceed

to a judicial sale ; or he may sell without judicial process, upon

giving reasonable notice to the pledgor to redeem, and of the

intended sale.

I find no authority countenancing the distinction contended

for; but on the contrary, I understand the doctrine to be well

settled, that whether the debt be due presently or upon time, the

rights of the parties to the pledge are such as have been stated :

Cortelyou v. Lansing, 2 Cai. Cas. 204; 2 Kent's Com., 5th ed.,

581, 582 ; 4 Id. 138, 139 ; Tucker v. Wilson, 1 P. Wms. 261 ; Lock-

wood V. Ewer, 2 Atk. 303 ; Johnson v. Vernon, 1 Bail. 527 ; Perry

V. Craig, 3 Mo. 516 ; Parker v. Brancker, 22 Pick. 40 ; De Lisle v.

Priestman, 1 Browne (Pa.), 176; Story's Com. on Eq., sec. 1008;

Story on Bailm., sec. 309, 310, 346 ; Hart v. Ten Eyck, 2 Johns.
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Ch. 100; Patchin v. Pierce, 12 Wend. 61; Garlick v.

James, 12 Johns. 146 [7 Am. Dec. 294] . Nor do I see any reason

for such a distinction. In either case the right to redeem equally

exists until a sale : the pledgor is equally interested, to see to it

that the pledge is sold for a fair price. The time when the sale

may take place is as uncertain in the one case as in the other;

both depend upon the will of the pledgee, after the lapse of the

term of credit in the one case, and after a reasonable time in the

other; unless indeed the pledgor resorts to a court of equity to

quicken a sale. Personal notice to the pledgor to redeem, and of

the intended sale, must be given as well in the one case as in the

other, in order to authorize a sale by the act of the party. And

if the pledgor can not be found and notice can not be given to

him, judicial proceedings to authorize a sale must be resorted to :

2 Story's Com. on Eq., sec. 1008. Before giving such notice, the

pledgee has no right to sell the pledge; and if he do, the

pledgor may recover the value of it from him, without tendering

the debt ; because by the wrongful sale the pledgee has incapaci-

tated himself to perform his part of the contract, that is to re-

turn the pledge, and it would therefore be nugatory to make the

tender: Cortelyou v. Lansing, supra; Story on Bail. (2d ed.)

349 ; McLean v. Walker, 10 Johns. 472.

The evidence in this case shows that the plaintiffs, in Novem-

ber, 1837, long prior to the commencement of this suit, tor-

tiously sold the pledge, and thereby put it entirely beyond their

power to return it, upon payment of the debt. Where a pledge
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is made by a debtor to his creditor to secure his debt, for a cer-

tain term, the law requires that the latter shall safely keep it

■^thout using it, so as to cause any detriment thereto; and if

any detriment happens to it within the term appointed, it may

be set off against the debt, according to the damage sustained.

And if the pledge is made without mention of any particular

term, the creditor may demand his debt at any time. When the

debt is paid, the creditor is bound to restore the pledge in the

condition he received it, or make satisfaction for any injury

that it has received; for it is a rule, that a creditor is to re-

store the pledge or make satisfaction for it ; if not, he is to lose

his debt: 1 Reeve's Hist. Eng. L. 161, 162. If the pledgor, in

consequence of any default of the pledgee, or of his conversion

of the pledge, has by any action recovered the value of the

pledge, the debt in that case remains, and is recoverable, unless

in such prior action it has been deducted. By the common law

the pledgee, in such an action brought for the tort, has a right to

have the amount of his debt recouped in the damages : Bac. Abr.,

Bailment, B; Jarvis v. Rogers, 15 Mass. 389; Story on Bail.
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(2d ed.) sees. 315, 349.

The plaintiffs were wrong-doers in selling the pledge at the

time they did, without notice to redeem or of the sale being

given to the defendants; and it is shown that the value of the

pledge at the time equaled, if it did not exceed, the debt which

it was made to secure. The counsel for the defendants, in effect,

offered to recoup their damages arising from the plaintiffs'

breach of the contract of pledge, but was not permitted to do so.

It is urged by the plaintiffs' counsel, that the defense was not ad-

missible under the pleadings; but I am satisfied that it was

unnecessary to plead specially, or to give notice of the matters

relied on. The evidence establishes that the plaintiffs had no

cause of action, and the defense is fairly covered by the plea of

non assumpsit : Batterman v. Pierce, 3 Hill, 171 ; Barber v.

Rose, 5 Id. 76 ; Ives v. Van Epps, 22 Wend. 155. The defend-

ants clearly had an election of remedies against the plaintiffs

for the conversion of the pledge. They could maintain trover or

assumpsit, and in the latter action could recover the value under

the common counts: Hill v. Perrott, 3 Taunt. 274; Butts v.

Collins, 13 Wend. 139-154. If assumpsit was maintainable by

them, they may, in an action by the plaintiffs, set off the value

of the boots an(i shoes as for such property sold. There is no

valid objection on the ground that the damages are unliquidated

or imcertain. The case of Butts v. Collins is decisive on that

point. There must be a new trial.

New trial granted.
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time they did, without notice to redeem or of the sale being
given to the defendants ; and it is shown that the value of the
p ledge at the time equaled, if it did not exceed the debt which
it was made to secure. The counsel for the defendants, in effect,
offered to recoup their damage ari ing from the p laintiffs '
breach of the contract of pledge, but was not permitted to do so.
It is urged by the plaintiffs ' counsel , that the defense was not ad
missible under the pl adings ; but I am satisfied that it was
unnecessary to plead specially, or to give notice of the matters
relied on. The evidence e tabli hes that the plaintiffs had no
cause of action, and the defense is fairly covered by the plea of
non assumpsit : Batterman v. Pierce, 3 H ill, 171 ; Barber v.
Rose, 5 Id. 7 6 ; Ives v. Van Epps, 22 Wend. 155. The defend
ants clearly had an el ection of remedies against the p laintiffs
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Collins, 13 Wend. 139-154. If assu mpsit was maintainable by
them, they may, in an action by the plaintiffs, set off the value
of the boots and shoes as for such property sold. There is no
vali d objection on the ground that the damages are unliquidated
or uncertain. The ca e of Butts v. Collins is decisive on that
point. There must be a new trial.
New trial granted.
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22. HALL V. PAGE,

4 Ga. 428; 48 Am. D. 235. 1848.

PIGNUS, OR PLEDGE.

22.

HALL V. PAGE,

4 Ga. 428 j 48 Am. D. 235.

1848.

Trover by Page for note given in payment for certain buggies,

harness and carpets sold by Hall, in part as agent for Page and

in part for himself. He took in payment the note in question

upon six months' time.

By Court, Nesbit, J. (Omitting other points.) 5. On the day

that the goods were deliverd to the defendant, the plaintiff

received from him two notes, as collateral security, for the

payment of the price of them. One of these notes, one hun-

dred and thirty-five dollars in amount, was paid to him. The

payment was after this suit was commenced, and subse-

quent to the service of a process of garnishment upon the

plaintiff, sued out at the instance of other creditors of the

defendant. Upon the motion for a new trial, it was claimed

that the verdict was erroneous, in this; that this sum of one

hundred and thirty-five dollars was not allowed as a credit

to the defendant. The court, upon this point, ruled; "that by

the evidence this sum was held subject to summons of gar-
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nishment at the instance of Hall's (the defendant's) creditors.

It is very certain that either Hall or his creditors have a right

to that money. Both can not have it, and Page (the plaintiff)

can not be delayed in his suit until the controversy between Hall

and his creditors shall be ended. The jury, therefore, properly

refused to abate Page's damages for that sum." The opinion

of the court thus expressed, is excepted to. We can not assent

to the doctrine that collateral securities, pledged hona fide for

the payment of a debt without any trust reserved, belong to the

pledgor or his creditors. That is to say, that they belong to him

or them, in any sense, which will defeat the pledgee's right to

them, or which is the same thing, to money raised on them as

security for his debt. That right is paramount to the rights of

other creditors, and is good against the pledgor himself, until

the debt is paid. The pendency of a garnishment makes no dif-

ference. The pendency of this suit assumes that the debt is due.

If this action can be sustained — if that assumption be true —

upon the trial, it was competent for the court to appropriate

the money received on the collaterals, to the plaintiff, and of

course to credit the defendant. It ought to have been so ap-

propriated. There was no necessity to await an issue on the

garnishment. The court, on the trial of this suit, had jurisdic-

tion of the matter. It did, in fact, exercise that jurisdiction by

determining that this money belonged to the defendant or his
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creditors. If it belonged to the defendant, it was pledged to pay

this very debt. The creditors of the defendant had no rights

in it, until the pledgee is paid. There could, therefore, be no

controversy about it, between the defendant and the creditors,

until the debt of the plaintiff is paid. But the debt, by the

record, is not paid. The very question is, shall it be now paid,

to the extent of the money in hand ? The plaintiff is not delayed

at all. He is expedited; for a judgment that this money be al-

lowed as a credit to the defendant, is an instantaneous payment

to him. An appropriation in this way to the plaintiff would

protect him on the trial of the garnishment. Whether appro-

priated or not, his rights in this money are paramount to those

of the garnishing creditors. There is nothing in this record, it

may be proper to remark, which impeaches the fairness of this

pledge. It is not obnoxious to the act of 1818, or any other

law of the state. Upon the traverse of the plaintiff' 's answer to

the garnishment (he answering truly, as this record discloses

the facts), I apprehend that the garnishing creditors could not

get a judgment against the plaintiff, until they had first proven
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that this debt was paid. In that event, it is true, these collaterals

and this money would belong to the defendant or his creditors.

But only in that event.

We examine this doctrine a little. We say that the deposit

of these notes in the hands of the plaintiff, as collateral secur-

ity for this debt, is a pawn or pledge. A pledge is a bailment

of personal property as security for some debt or engagement :

Story on Bail., sec. 286. Ordinarily, goods and chattels are the

subject of pledges; but money, debts, negotiable instruments,

choses in action, etc., may by the common law be delivered in

pledge: Kemp v. Westbrook, 1 Ves. sen. 278; Lockwood v.

Ewer, 9 Mod. 278 ; Seamer v. Bingham, 3 Atk. 56 ; McLean v.

Walker, 10 Johns. 471, 475; Roberts v. Wyatt, 2 Taunt. 268;

Jarvis v. Rogers, 13 Mass. 105 ; 15 Id. 389 ; Garlick v. James,

12 Johns. 146 [7 Am. Dec. 274] ; Story on Bail., sec. 290.

What are the rights of the pledgee in the thing pledged gen-

erally? In virtue of the pawn, he acquires a special property

in the thing, and is entitled to the exclusive possession of it,

during the time, and for the objects for which it is pledged:

Story on Bail., sec. 303; Jones on Bail., sec. 80; Cortelyou v.

Lansing, 2 Cai. Gas. 202; Garlick v. James, 12 Johns. 146 [7

Am. Dec. 294] ; Ratcliff v. Davis, 1 Bulst. 29; Cro. Jac. 244;

Coggs V. Bernard, 2 Ld. Raym. 909, 916; 2 Kent's Com.

578, 585, 4th ed.; 1 Bell's Com. 200, 4th ed. ; Whitaker v. Sum-

ner, 20 Pick. 399, 405 ; Jones v. Baldwin, 12 Id. 316. The right

of possession is exclusive — that is, it is good against all the world,
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for the purpose for which it is pledged — in this ease, that pur-

pose is the payment of a debt. For that purpose, the right to

the thing is perfect. It yields to no other right which did not

attach upon it, in the shape of a lien, prior pledge, or some claim

existing prior to the pledge, and good in law. It is perfect

against the pledgor. For if he wrongfully get possession, a suit

in favor of the pawnee wiU lie against him for the thing, or for

damages. He can bring an action for it, also against a stranger,

or an action against the stranger for damages: Wilbraham v.

Snow, 2 Saund. 47, note; Woodruff v. Halsey, 8 Pick. 333 [19

Am. Dec. 329]; 2 Kent's Com. 585, 4th ed. ; Story on Bail.,

sec. 303 ; Lyle v. Barker, 5 Binn. 457.

He has also a right to sell the pledge where there has been a de-

fault in the pledgor ; if there is no stipulated time when the debt

shall be paid, the pawnee may sell upon demand and notice:

Story on Bail., sec. 308; 2 Kent's Com. 581, 582, 4th ed. ; 2

Story's Eq. Jur., sees. 1031-1033; Holt's N. P. 385. He may

file a bill in equity for foreclosure and sale, or upon demand

and notice proceed to sell, ex mero motii, at his election; Kemp
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V. Westbrook, 1 Ves. sen. 278; Garlick v. James, 12 Johns.

146 [7 Am. Dec. 249]; 2 Story's Eq. Jur., sees. 1031-1033;

Patchin v. Pierce, 12 Wend. 61; Hart v. Ten Eyck, 2 Johns.

Ch. 62 ; Story on Bail., sec. 310. These are the principal rights

of the pawnee. What, specially, are the rights of the pawnee of

negotiable securities? He may recover and receive the money

due thereon ; he may bring suit upon them in his own name :

Id. 321; Bowman v. Wood, 15 Mass. 534; Garlick v. James, 12

Johns. 146 [7 Am. Dec. 294]. He may sell them, and if he sells

to a bona fide purchaser, the latter acquires an absolute prop-

erty, if he buys without notice : Story on Bail., sec. 322 ; 1

Story's Eq. Jur., sees. 434, 435; Story on Ag., sec. 126-130;

Jarvis v. Rogers, 13 Mass. 105; 15 Id. 389; Bowman v. Wood,

Id. 534; Garlick v. James, 12 Johns. 146 [7 Am. Dec. 294] ;

Collins V. Martin, 1 Bos. & Pul. 648 ; Peacock v. Rhodes,

Doug. 633; Seamer v. Bingham, 3 Atk. 56; Miller v. Race, 1

Burr. 452; 1 Bell's Com., sec. 412, 4th ed. ; Matthews v. Poy-

thress, 4 Ga. 287.

It is not necessary to pursue this subject in detail. The

pawnee is entitled to receive the money due on his collateral

securities, and to hold it against his pawner and all the world,

until he is paid. When a pledge is made for the benefit of the

pledgee and a third person, who is also a creditor, and the fund

raised is insufiicient to pay both, the pledgee, being a creditor

in possession, is entitled to preference. According to the idea
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for the purpose for which it is p ledged-in this case, that pur
pose is the payment of a debt. For that purpose, the right to
the thing is perfect. It yields to no other right which did not
attach upon it, in the shape of a lien, prior pledge, or some claim
existing prior to the p ledge, and good in law. It is perfect
against the p ledgor. For if he wrongful ly get possession, a suit
i n favor of the pawnee will lie against him for the thing, or for
damages. He can bring an action for it, also against a stranger,
or an action against the stranger for damages : Wilbraham v.
Snow, 2 Saund. 47, note ; Woodruff v. Halsey, 8 Pick. 333 [ 19
Am. Dec. 329 ] ; 2 Kent 's Com. 585, 4th ed. ; Story on Bail.,
sec. 303 ; Lyle v. Barker, 5 Binn. 457.
H e has also a right to sell the p ledge where there has been a de
fault in the pledgor ; if there is no stipulated time when the debt
shall be paid, the pawnee may sel l upon demand and notice :
Story on Bail., sec. 308 ; 2 Kent 's Com. 581, 582, 4th ed. · 2
Story 's Eq. Jur., secs. 1031-1 033 · Holt 's N. P. 385. He may
file a bill in equity for foreclosure and sale, or upon demand
and notice p roceed to sell, ex m ero m otu, at his election ; Kemp
v. Westbrook, 1 Ves. sen. 278 · Garlick v. James, 12 Johns.
146 [ 7 Am. Dec. 249 ] ; 2 Story 's Eq. Jur., sec . 1 031-1033 ;
Patchin v. Pierce, 12 Wend. 61 ; Hart v. Ten Eyck, 2 Johns.
Ch. 62 ; Story on Bail., sec. 310. These are the principal rights
of the pawnee. What, specially, are the rights of the pawnee of
negotiable securities � He may recover and receive the money
due thereon ; he may bring suit upon them in his own name :
Id. 321 ; Bowman v. Wood, 15 Ia s. 534 · Garlick v. James, 12
Johns. 146 [7 Am. Dec. 294] . H e may sell them, and i f he sells
to a bona fide purchaser, the latter acquires an absolute prop
erty, if he buys without notice : Story on Bail., sec. 322 ; 1
Story 's E q. Jur., secs. 434, 435 ; Story on Ag., sec. 126-130 ;
Jarvis v. RoO'ers, 1 3 fass. 105 ; 15 Id. 389 ; Bowman v. Wood,
Id. 534 ; Garlick v. James, 12 Johns. 146 [ 7 Am. Dec. 294] ;
Collins v. Martin, 1 Bos. & Pul. 648 ; Peacock v. Rhodes,
Doug. 633 ; Seamer v. Bingham, 3 Atk. 56 ; Miller v. Race, 1
Burr. 452 ; 1 Bell 's Com., sec. 412, 4th ed. ; Matthews v. Poy
thress, 4 Ga. 287.
It is not necessary to pursue this subject i n detail. The
p awnee i entitled to recei e the money due on his collateral
securities, and to hold it against his pawner and all the worl d,
until he is paid. When a pl edge is made for the benefit of the
pledgee and a thi rd person, who is also a creditor, and the fund
raised is in ufficient to pay both, the pledgee, being a creditor
in possession, is entitled to preference. According to the idea
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of the Roman law, "/m pari causa possessor potior haheri debet:"

Marshall v. Byrant, 12 Mass. 321 ; Story on Bail., sec. 313. If

this is true as to other creditors, when there is a stipulation in

their behalf, a fortiori, it is true as to creditors generally, as to

whom there is no stipulation. The rights of the holder of nego-

tiable instruments as collateral securities, in them, were con-

sidered by this court in the case of Bond v. The Central Bank,

2 Ga. 106, and in Gibson v, Conner, 3 Id. 52, 53. In the latter

case we say: "The transferror parts with, and the transferee

acquires, the legal title to the negotiable paper thus transferred

— the latter may sue on it in his own name, and although the

original debt is not extinguished, the creditor has the right to

apply the proceeds of the securities, when realized, to its ex-

tinction — nay, he is boiuid to do it, and whatever he does realize

on them is a payment pro tanto." If it be the right of the

pledgee to apply money collected on the securities, it is the right

of the pledgor to consider money thus in hand as a payment.

If such is the law of the case, he (the defendant) is entitled,

the case being made, to have it so declared, and to have a credit
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on the original debt. This the court ought to do, if for no

other reason than to avoid litigation. As before stated, the

court had jurisdiction, in this case, of this subject-matter, and

we think it erred in not ruling that this money was by law to

be appropriated to the plaintiff's debt, and as a consequence,

that the defendant was entitled to a credit for the amount of it.

Upon these grounds we remand the case.

23, AMERICAN PIG IRON STORAGE WARRANT CO, V.

GERMAN,

126 Ala. 194; 28 So. B. 603; 85 Am. St. B. 21. 1899.

Sharp, J. . . . The litigation originated under circumstances

substantially as follows : The Alabama Iron and Steel Company,

a domestic corporation, was for several years engaged in the

manufacture and sale of charcoal pig iron. The appellant, the

American Pig Iron Storage Warrant Company, a corporation

having its principal office in New York city, did a warehouse

business which consisted mainly in the storage of pig iron.

v.

GERMAN.
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of the Roman law, " In pari causa possessor potior haberi debet :
Marshall v. Byrant, 1 2 Mass. 321 ; Story on Bail., sec. 313. I f
this is true a s to other creditors, when there i s a stipulation i n
their behalf, a fortiori, i t is true a s t o creditors generally, as to
whom there is no stipulation. The rights of the holder of nego
tiable instruments as collateral securities, in them, were con
sidered by this court in the case of Bond v. The Central Bank,
2 Ga. 106, and in Gibson v. Conner, 3 Id. 52, 53. In the latter
case we say : ' ' The transferror parts with, and the transferee
acquires, the legal title to the negotiable paper thus transferred
-the latter may sue on it in his own name, and although the
original debt is not extinguished, the creditor has the right to
apply the proceeds of the securities, when realized, to its ex
tinction-nay, he is boun d to do it, and whatever he does realize
on them is a payment pro tanto. " If it be the right of the
pledgee to apply money collected on the securities, it is the right
of the pledgor to consider money thus in hand as a p ayment.
If such is the law of the case, he ( the defendant) is entitled,
the case being made, to have it so declared, and to have a credit
on the original debt. This the court ought to do, if for no
other reason than to avoid litigation. As before stated, the
court had j urisdiction, in this case, of this subject-matter, and
we think it erred in not ruling that this money was by law to
be appropri ated to the p laintiff 's debt, and as a consequence,
that the defendant was entitled to a credit for the amount of it.
Upon these grounds we remand the case.
"

Its yard. No. 38, was located near the furnace of the Alabama

Iron and Steel Company (which we will refer to hereafter as

the furnace company), near Briarfield, Alabama, and was di-

vided into three sections, designated, respectively, as "A," "B,"
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AMERICAN PIG IRON STORAGE WARRANT CO. V.
GERMAN,
126

Ala. 194; 28 So.

R. 603;

85 Am. St. R. 21.

1899.

SHARP, J .
. The litigation originated under circumstances
substantially as follows : The A labama Iron and Steel Company,
a domestic corporation, was for several years engaged in the
manufacture and sale of charcoal pig iron. The appellant, the
American Pig Iron Storage Warrant Company, a corporation
having its principal office in New York city, did a warehouse
business which consisted mainly in the storage of p ig iron.
Its yard, No. 38, was located near the furnace of the A labama
Iron and Steel Company ( which we will refer to hereafter as
the furnace company ) , near Briarfie ld, Alabama, and was di
vided into three sections, designated, respectively, as ' ' A, ' ' ' ' B, ' '
.

.
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and "C." Under its regulations iron, when stored in it, was

placed in separate piles, each containing one hundred tons, and

marked with letters to identify its location, and with figures to

designate its grade. For each of these hundred ton lots the

local yardmaster gave to the depositor his certificate, and upon

that certificate, when forwarded to the New York office, the

storage company issued to whom the furnace company might

direct its several warrants for each of such lots, which warrants

described the iron covered by it, and stipulated that "this com-

pany has received into its storage yard, located as above, and

entered in its storage-books in New York in the name and subject

to the order of (name of holder) one hundred tons of 2,240

pounds each of pig iron of the brand, grade and weight repre-

sented by this warrant, which will be delivered free on board

cars in the yard above named, only on surrender of this warrant

at the New York office, properly endorsed and witnessed, with

payment of charges as noted below." The storage yard system

was availed of by the furnace company for the purpose of bor-

rowing money on the security of its unmarketed iron, the war-
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rants for which could be conveniently used as evidence of a

pledge of iron to secure its notes. In some instances of borrow-

ing the storage company and its yard were not resorted to, and

the iron was delivered elsewhere in pledge to the lender inde-

pendently of the storage company. Besides other investors who

from time to time made loans to the furnace company upon the

security of storage warrants was the storage company itself. In

this way it became the pledgee of its own warrants, representing

about two thousand one hundred tons of iron in its yard 38. . . .

Joseph Verchot brought this suit, and thereafter, he having

died, it was revived in the name of his executrix. It seeks to

enforce a pledge of seven hundred tons of iron alleged to have

been made to him by the furnace company as security for money

loaned on its seven notes each reciting a pledge of one hundred

tons of designated iron, and further reciting that "any excess

in the value of said collaterals or surplus from the sale thereof

beyond the amount due hereon shall be applicable upon any

other note or claim held by the holder hereof against us now due,

or to become due, or that may hereafter be contracted." It

is alleged in substance that after the iron was so delivered in

pledge it was, under the direction of the furnace company's

president, wrongfully removed into the storage warrant yard,

where interests in it were claimed by other parties defendant.

The demurrer to the bill was properly overruled. Verchot,

not having possession of the iron, could not pursue the ordinary

PIGNUS, O R PLEDGE.

and " C. " Under its regulations iron, when stored in it, was
p laced i n separate piles, each containing one hundred tons, and
marked with letters to identify its location, and with figures to
designate its grade. For each of these hundred ton lots the
local yardmaster gave to the depositor his certificate, and upon
that certificate, when forwarded to the New York office, the
storage company i ssued to whom the furnace company might
direct its several warrants for each of such lots, which warrants
described the iron covered by it, and stipulated that ' ' this com
pany has received into its storage yard, located as above, and
entered in its storage-books in New York in the name and subject
to the order of ( name of holder) one hundred tons of 2,240
pounds each of pig i ron of the brand, grade and weight repre
sented by this warrant, which wil l be del ivered free on board
cars in the yard above named, only on surrender of this warrant
at the New York office, properly endorsed and witnessed, with
p ayment of charges as noted below. ' ' The storage yard system
was availed of by the furnace company for the purpose of bor
rowing money on the security of its unmarketed iron, the war
rants for which could be conveniently used as evidence of a
pledge of i ron to secure its note . In some in tances of borrow
ing the storage company and its yard were not resorted to, and
the iron was delivered elsewhere in pledge to the lender i nde
p endently of the storage company. Besides other investors who
from time to time made loans to the furnace company upon the
security of storage warrants was the storage company itself. I n
this way i t became the pledgee o f its own warrant , representing
about two thousand one hundred tons of i ron in its yard 38 . . . .
Joseph Verchot brought this suit, and thereafter, he having
died, it was revived in the name of his executrix. It seeks to
enforce a p ledge of seven hundred tons of iron alleged to have
been made to him by the furnace company as security for money
loaned on its seven notes each reciting a p ledge of one hundred
tons of designated iron, and further reciting that ' ' any excess
in the value of said collaterals or surplus from the sale thereof
beyond the amount due hereon shall be applicable upon any
other note or claim held by the holder hereof against us now due,
or to become due, or that may hereafter be contracted. ' ' It
is alleged in substance that after the iron was so delivered in
pl edge it was, under the direction of the furnace company 's
p resident, wrongful ly removed into the storage warrant yard,
where interests in it were claimed by other parties defendant.
The demurrer to the bill was p roperly overruled. Verchot,
not having possession of the iron, could not pursue the ordinary
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way of enforcing his security by a sale of the iron, and his sale,

if it could be made, would be embarrassed by the conflicting

claims upon it. In such case equity has jurisdiction to deter-

mine the rights of rival claimants and to enforce the pledge

by judicial sale: 3 Pomeroy's Equity Jurisprudence, sec. 1231;

18 Am. & Eng. Ency. of Law, 674; Sharp v. National Bank,

87 Ala. 644, 7 South. 106; Freeman v. Freeman, 17 N. J.

Eq. 44.

There was nothing in the pendency of other creditors' bills

to preclude him from proceeding by original bill instead of

by intervention under those bills : Alabama Iron etc. Co. v. Mc-

Keever, 112 Ala. 134, 20 South. 84.

The statutes requiring chattel mortgages to be in writing and

authorizing their registration have no application to a pledge.

A pledge differs from a mortgage in that the pledgee must have

possession and the pledgor the legal title of the property, while

a mortgage passes the title to the mortgagee and may allow

possession to remain in the mortgagor: Jones on Pledges, sees.

4, 7; Geilfuss v. Corrigan, 95 Wis. 651, 60 Am. St. Rep. 143,
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70 N. W. 306. Notice to the public of the pledgee's interest

in the property is sufficiently given by the possession, which

must reside in the pledgee. Such possession, however, to be

effective either for notice or to give validity at law to the

pledge, must be complete, unequivocal, and exclusive of the

pledgor's possession in his own right: Jones on Pledges, sec.

40; Casey v. Cavaroc, 96 U. S. 467; First Nat. Bank v. Caper-

ton, 74 Miss. 857, 60 Am. St. Rep. 540, 22 South. 60. As

bearing on the question what constitutes such possession, the

reported cases are numerous; but those which can be relied on

as express authority are few, since each case is determined upon

its peculiar facts.

In this case it is clearly proven that under the agreement of

pledge between the furnace company, acting by its president

and Verchot, a particular spot of ground belonging to that com-

pany and located apart from its own iron yards was tendered

by the president and accepted by Verchot for his use, and that

a quantity of iron was placed thereon, piled in one hundred ton

lots and marked with paint with Verchot 's initials. There is

nothing to show that any power was reserved or allowed to the

furnace company or its officers or employees either to repledge,

sell, use, or have charge of the iron after it was so placed.

It was not essential for the delivery to be made at the time

of the contract, and the pledge took effect upon subsequent de-

livery made in performance of the contract: Nobles v. Chris-
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way of enforcing his security by a sale of the iron, and his sale,
i f it could be made, would be embarrassed by the conflicting
claims upon it. In such case equity has jurisdiction to deter
mine the rights of rival claimants and to enforce the p ledge
by judicial sale : 3 Pomeroy 's Equity Jurisprudence, sec. 1231 ;
1 8 Am. & Eng. Ency. of Law, 674 ; Sharp v. National Bank,
87 Ala. 644, 7 South. 106 ; Freeman v. Freeman, 17 N. J.
Eq. 44.
There was nothing in the pendency of other creditors ' bills
to preclude him from proceeding by original bill instead of
by intervention under those bills : Alabama Iron etc. Co. v. Mc
Keever, 1 12 Ala. 1 34, 20 South. 84.
The statutes requiring chattel mortgages to be in writing and
authorizing their registration have no application to a p ledge.
A pledge differs from a mortgage in that the pledgee must have
p ossession and the pledgor the legal title of the property, while
a mortgage p asses the title to the mortgagee and m ay allow
possession to remain in the mortgagor : Jones on Pledges, secs.
4, 7 ; Geilfuss v. Corrigan, 95 Wis. 651, 60 Am. St. Rep. 143,
70 N. W. 306. Notice to the public of the pledgee 's i nterest
i n the property is sufficiently given by the p ossession, which
must reside in the p ledgee. Such possession, however, to be
effective either for notice or to give validity at law to the
p ledge, must be complete, unequivocal, and exclusive of the
p ledgor 's possession i n his own right : Jones on Pledges, sec.
40 ; C asey v. C avaroc, 96 U. S. 467 ; First Nat. Bank v. C aper
ton, 74 Miss. 857, 60 Am. St. Rep. 540, 22 South. 60. As
bearing on the question what constitutes such possession, the
reported cases are numerous ; but those which can be relied on
as express authority are few, since each case is determined upon
its peculiar facts.
In this case it is clearly p roven that under the agreement of
p ledge between the furnace company, acting by its p resident
and Verchot, a particular spot of ground belonging to that com
pany and located apart from its own i ron yards was tendered
by the p resident and accepted by Verchot for his use, and that
a quantity of i ron was p laced thereon, p iled in one hundred ton
lots and marked with p ai nt with Verchot 's initials. There is
nothing to show that any power was reserved or allowed to the
furnace company or its officers or employees either to repledge,
sell, use, or have charge of the iron after it was so p laced.
It was not essential for the delivery to be made at the time
of the contract, and the p ledge took effect upon subsequent de
l ivery made in performance of the . contract : Nobles v. C hris89
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tian-Craft Grocery Co., 113 Ala. 220, 20 South. 961; Denis on

Contracts of Pledge, sec. 136. Considering the character of

the property involved, its delivery must be taken as vesting

complete possession in Verchot, thereby validating the pledge.

The cases of Allen v. Smith, 10 Mass. 308, and Sumner v. Ham-

let, 12 Pick. 76, may be referred to as analogous in principle.

it is proven that T. J. Peter, president of the furnace com-

pany, had active charge of its affairs, and that by his direction

iron was taken from the Verchot yard and placed in the storage

company's yard, and there is nothing to show that Verchot

ever authorized or ratified such removal excepting a statement

attributed to T. J. Peter, which is hearsay and for that reason

incompetent as evidence. There is, however, evidence tending

to show that, contrary to the storage company's printed rules,

its yardmaster had, in some instances, given certificates upon

which warrants were issued to, and pledged by, the furnace com-

pany representing deposits of iron in the storage yard before

they were actually made. The necessity for supplying the

shortage thus created, for which E. T. Peter, the yardmaster,
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might have been held responsible to the storage company, fur-

nishes a probable motive for so using the iron in controversy.

It may be that Peter expected that Verchot would ratify such

removal upon restitution made to him from iron to be manu-

factured, but there is no proof of such ratification. On the

contrary, there is evidence tending to show that on being in-

formed of the removal he objected and held to his original con-

tract.

As to the quantity of iron delivered to Verchot on the yard

assigned to him, and likewise as to the quantity thence removed

into the storage company's yard, the evidence is not clear.

Those matters being referred to the register, he ascertained that

the entire seven hundred tons were so delivered and removed.

The testimony is not in accord as to the quantity removed,

neither does it accord as to the time of removal, and the weigh-

ing-books in evidence are not shown to have been accurately

kept. The testimony can be best harmonized upon the supposi-

tion that removals in different quantities occurred at different

dates, and that all of such acts of removal were not known to

each witness. So viewed the evidence supports the register's

findings.

The demurrers to the intervening petitions show no tenable

grounds. Such petitions are not required to conform to all

the technical rules applicable to pleading as between the prin-

cipal parties. When filed by leave of court other parties in
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tian-Craft Grocery Co., 1 1 3 Ala. 220, 20 South. 961 ; Denis on
Contracts of Pledge, sec. 136. Considering the character of
the property involved, its delivery must be taken as vesting
complete posse sion in Verchot, thereby validating the pledge.
The cases of Allen v. Smith, 10 Mass. 30 , and Sumner v. Ham
l et, 1 2 Pick. 76, may be referred to as analogous in principle.
It is proven that T. J. Peter, president of the furnace com
p any, had active charge of its affairs, and that by his direction
iron was taken from the Verchot yard and p laced in the storage
company 's yard, and there is nothing to show that Verchot
ever authorized or ratified such removal excepting a statement
attributed to T. J. Peter, which is hearsay and for that reason
incompetent as evidence. There i , however, evidence tending
to show that, contrary to the storage company 's print d rule ,
its yardmaster had, in some in tances, given certificates upon
which warrants were issued to, and pledged by, the furnace com
pany representin g deposits of iron in the torage yard before
they were actually made. The n c ity for supplying the
shortage thus er ated, for which E. T. P t r the yardmaster,
m ight have been held re ponsibl e to the storage company, fur
nish s a probable motive for o u ing the iron in controver y.
It may be that Peter expe t d that V erchot would rat ify uch
removal upon restitution mad to him from iron to be m anu
factured, but th re i no proof of such ratification. On the
contrary, there is \id nee t ndinO' to show that on being in
formed of the removal he obj t d and held to his original con
tract.
As to the quantity of iron delivered to Verchot on the yard
assigned to him, and likewi e a to the quantity thence removed
into the torage company 's yard, the evidence i s not clear.
Those matters being r ferred to the reai t r, he ascertained that
the ntire seven hundred tons were so delivered and removed.
The testimony is not in accord as to the quantity removed,
neither does it accord as to the time of removal, and the weigh
ing-books in evidence are not shown to have been accurately
kept. The testimony can be best harmonized upon the supposi
tion that removals in different quantities occurred at different
dates, and that all of such acts of removal were not known to
each witness. So viewed the evidence supports the register 's
:findings.
The demurrers to the intervening petitions show no tenable
grounds. Such petitions are not required to conform to all
the technical rules appl icabl e to p leading as between the prin
cipal parties. When filed by leave of court other parties i n
90
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interest are entitled to notice and an opportunity to defend,

but the petition need not name tliem as defendants, and it needs

no formal prayer for process.

Pfafif's petition presents a case for the most part similar to

that of Verchot. He claims as the holder of notes containing

agreements for pledges of iron as collateral security transferred

to him by C. S. Plumb, who is alleged to have made loans thereon

to the furnace company, aggregating five thousand dollars.

There is evidence amply supporting the petition and showing

that, pursuant to the contracts, iron was set apart to Mrs. Plumb

by being placed upon a spot of ground leased to her by the

furnace company for that purpose, and was there marked with

initial of her name. There is no evidence of any right reserved

or allowed to the furnace company, or anyone cannected with

it, to thereafter use or exercise any control over the iron. This

delivery vested Mrs. Plumb with possession, and in that respect

fully executed the pledge contract.

It was ascertained by the register upon a reference that three

hundred tons of iron were by direction of the furnace company 's
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president removed from the Plumb yard into the storage com-

pany's yard and that two hundred tons of same remained on

that yard, the warrants describing same being held by the stor-

age company, and that a warrant describing the other one hun-

dred tons had been issued to an innocent holder for value, and

that this last-mentioned one hundred tons had been removed

from the state, but that there had been another one hundred

tons substituted and held in lieu of it in the storage yard.

Though a pledgee does not acquire the legal title to the

pledged property, and though relinquishment of his possession

will ordinarily defeat the pledge, yet the pledgor cannot accom-

plish such defeat by wrongfully retaking possession: Way v.

Davidson, 12 Gray, 465, 74 Am. Dec. 604; Palmtag v. Dou-

trick, 59 Cal. 154, 43 Am. Rep. 245. Verchot and Mrs. Plumb,

in whose place Pfaff now stands, being without fault, might have

recovered possession from the furnace company when the iron

was taken by it or its representatives from their respective yards ;

and the same right of action lay against the storage company

after it was held in its yard. Neither the storage company nor

its warrant holders, either with or without notice of the pledge,

could acquire any greater interest than their transferrer, the

furnace company, had, which was only to have the property after

satisfaction of the debts it was pledged to secure: Burton v.

Curyea, 40 111. 320, 89 Am. Dec. 350; Solomon v. Bushnell,

11 Or. 277, 50 Am. Rep. 475, 3 Pac. 677. The statute (Code,

91

v.

GERMAN.

§ 23

interest are entitled to notice and an opportunity to defend,
but the petition need not name them as defendants, and it needs
no formal prayer for process.
Pfaff 's petition p resents a ca e for the most part similar to
that of Verchot. He claims as the holder of notes containing
agreements for pledges of iron as collateral security transferred
to him by C. S. Plumb, who is alleged to have made loans thereon
to the furnace company, aggregating five thousand dollars.
There is evidence amply supporting the petition and showing
that, pursuant to the contracts, iron was set apart to Mrs. Plumb
by being p laced upon a spot of ground leased to her by the
furnace company for that purpose, and was there marked with
initial of her name. There is no evidence of any right reserved
or al lowed to the furnace company, or anyone cannected with
i t, to thereafter use or exercise any control over the iron. This
c1elivery vested �frs. Plumb with possession, and in that respect
fully ex cuted the pledge contract.
It was ascertained by the register upon a referen ce that three
hundred tons of iron were by direction of the furnace company 's
p resident removed from the Plumb yard into the storage com
pany 's yard and that two hundred tons of same remained on
that yard, the warrants describing same being hel d by the stor
age company, and that a warrant describing the other one hun
dred tons had been issued to an innocent holder for value, and
that this last-mentioned one hundred tons had been removed
from the state, but that there had been another one hundred
tons substituted and hel d ]n lieu of ]t in the storage yard.
'rhou gh a pleclgee does not acquire the legal title to the
pledged property, and though rel inquishment of his possession
will ordinarily defeat the pledge, yet the p ledgor cannot accom
plish such defeat by wrongfully retak]ng possessi on : Way v.
Davidson, 12 Gray, 465, 74 Am. Dec. 604 ; Palmtag v. Dou
trick, 59 Cal. lf'">4, 43 Am. Rep . 245. Verchot and Mrs. Plumb,
i n whose p lace Pfaff now stands, being without fault, might have
recovered possession from the furnace company when the iron
was taken by it or its representatives from their respective yards ;
and the same right of action lay against the storage company
after it was held in its yard. Neither the storage company nor
its warrant holders, either w]th or without notice of the pledge,
coul<l acquire any greater interest than their transferrer, the
furnace company, had, which was only to have the property after
satisfaction of the debts it was p ledged to secure : Burton v.
Curyea, 40 Ill. 320, 89 Am. Dec. 350 ; Solomon v. Bushnell,
11 Or. 277, 50 Am. Rep. 475, 3 Pac. 677. The statute ( Code,
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see. 4222) regulating the issuance of warehouse receipts was

not intended to confer rights upon their hokiers prejudicial to

one whose property is stored Avithoiit authority: Commercial

Bank v. Hurt, 99 Ala. 130, 42 Am. St. Rep. 38, 12 South. 568.

(Omitting other matters.) Judgment affirmed at cost of ap-

pellant storage company.

< 24. GEILFUSS V. CORRIGAN,

�ec. 4222) regulating the issuanc e of warehouse receipts was
not intended to conf e r right upon their holders prejudicial to
one whose property i stored withor:.t a utho r ity : Commercial
Bank v. Hurt, 99 Ala. 1 30 42 Am . �t. R e p . 38, 12 South. 568.
( Omitting other matters. ) J udgmen affirmed at cost of ap
p ellant storage company.

95 Wis. 651; 70 N. W. B. 306; 60 Am. St. R. 143. 1897.

Action to recover $178,908.00 for pig iron taken under a judg-

ment in favor of the receiver of Corrigan, Ives & Co., who had

24.

furnished the furnace company the iron ore from which the pig

iron was made. Plaintiff was assignee of the Commercial Bank

GE ILFUSS

\ .

CORRIGAN,

of Milwaukee, which had advanced the furnace company large

sums on the security of "storage warrants." Judgment for

95 "Wis. 6.51 ; 70 N. W. R. 306; 60

Am.

St. R. 143.

1897.

plaintiff.

WiNSLOW, J. The so-called storage warrants were not ware-

house receipts, either under the laws of Pennsylvania or of Wis-

consin. In order to be such, they must be issued by a warehouse-

man or one openly engaged in the business of storing property for
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others for a compensation: 1 Brightly 's Purdon's Digest, 12th

ed., p. 165, sec. 1; Bucher v. Commonwealth, 103 Pa. St. 528;

Shepardson v. Cary, 29 Wis. 34. And the fact that the receipt

was executed by a warehouseman must affirmatively appear

in the evidence: Shepardson v. Cary, 29 Wis. 34. Not only

was there no proof in this case that the furnace company was

in the warehousing or storage business, but, on the contrary,

the proof was conclusive that it was not in such business, and

never had been. The fact that it surreptitiously issued the

false receipts in question did not constitute it a warehousing

corporation. As well might it be argued that the issuance of

counterfeit bank bills constitutes the counterfeiter a bank. It

seems that, had the certificates been negotiable warehouse re-

ceipts, the bank would have acquired a valid lien upon the iron

they represented by the transfer and indorsement of the receipts

to it by the Buffalo Mining Company: Price v. Wisconsin etc.

Ins. Co., 43 Wis. 267; 1 Brightly 's Purdon's Digest, 12th ed.,

p. 165. sec. 1. But we may dismiss this question, because they

were not such certificates, and the plaintiff obtains no advan-

tage from the fact that they were in the usual form thereof.

Nor were the certificates valid as chattel mortgages upon the

92

Action to recover $178,908.00 for pi g iron taken under a judg
m ent in favor of the r ceiver of
orri.O'an, Ives & Co., who had
furn ished the furnac company the iron ore from which the pig
iron ·was made. Plaintiff was assi i:rnee of the Commercial Bank
of Mil w aukee, which had advanced the furnace company la rge
torage warrants. ' ' Judgment for
sums on the security of
plainti ff .
WINSLOW, J. The so-calle storage warrants were not ware
house rec ipts, either und r the laws of Penn ylvania or of Wis
consin. I n order to be uch, they must be i ued by a warehouse
man or one openly engaged in the bu ine s of storing property for
others for a compensation : 1 Brio·htly 's Purdon 's Digest, 12th
ed., p . 1 65, sec. 1 ; Bucher v. Commonwealth, 103 Pa. St. 528 ;
Sh p ards o n v. Cary, 29 Wis. 34. And the fact that the receip t
was ex cuted by a w arehousema n must affirmatively appear
in the evidence : Shep a rdson v. Cary, 29 Wis. 34. Not only
was there no proof in this case that the furnace company was
i n the warehousing or ""torage b usiness, but, on the contrary,
the proof was conclusive that it was not in such business, and
never had been. The f a ct that it surreptitiou ly issued the
false receipts in que stion did not constitute it a wa reho using
corporation. As well might it be argued that the issuance of
counterfeit bank bills constitutes the counterfeiter a bank. It
seems that, had the certificates been negotiable warehouse re
c eipts the bank would have acquired a vali d l ien upon the iron
they represented by the transfer and indorsement of th e recei pt s
to it by the Buffalo Mining Company : Price v. Wisconsin etc.
Ins. Co., 43 Wis. 267 ; 1 Brightly 's Purdon 's Digest, 12th ed.,
p . 165. sec. 1 . But w e m ay dismiss this question, because they
were not such certificates, and the plaintiff obtains no advan
tage from the fact that they were in the usual form thereof.
Nor were the certificates valid as chattel mortgages upon the
92
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iron named in tLem, not only because they are not chattel mort-

gages in legal effect, but also because by the law of Pennsyl-

vania, as well as by the law of Wisconsin, a chattel mortgage

is only valid as to third persons when filed in the proper office,

and there is no claim of any filing here: 1 Brightly 's Purdon's

Digest, 12th ed., p. 665, sees. 200-214.

Thus, at the outset of the case, it appears that the plaintiff

had no interest in or lien upon the iron in question, as indorsee

of a warehouse receipt nor as a chattel mortgagee. Nor can

it be claimed that the plaintiff actually bought or obtained legal

title to the iron. These possible claims being thus eliminated,

we know of no other claim which the plaintiff' can make, unless

it be a claim as pledgee of the iron as collateral to the debts of

the Buffalo Mining Company and of Schlesinger; and this, in

fact, is the claim made in the complaint, and the only claim

which the evidence tends to justify. It becomes necessary,

then, to consider the question whether the evidence shows a

valid pledge. The principles of law governing a pledge of per-

sonal property are simple and familiar. To constitute a valid
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pledge there must be transfer of possession to the pledgee, act-

ual or constructive : Seymour v. Colburn, 43 Wis. 67. A pledge

dift'ers from a mortgage in this important respect, namely, that

the legal title to the property pledged remains in the pledgor,

subject to the pledgee's lien for his debt, while a mortgage,

passes the legal title to the mortgagee. In the case of a pledge,

a lien is created, to the existence of which possession is absolute-

ly necessary; in the case of a mortgage, title passes, subject to

be revested by performance of a condition subsequent: Jones

on Pledges, sees. 4, 7; Thompson v. Dolliver, 132 Mass. 103.

Therefore, if the bank had any interest in the iron at the time

of its seizure, it was that of a lien thereon, by way of a pledge.

In considering the question of whether it had such a lien

which was valid as against the creditors of the furnace company,

a brief recapitulation of the essential facts will be useful.

Ferdinand Schlesinger o^\Tied two corporations, one, a mining

corporation, engaged in mining ore in Michigan; the other, a

furnace company, engaged in smelting ore in Pennsylvania.

These corporations were nominally furnished with full comple-

ments of officers, but in fact the business of each was directed

and controlled by Schlesinger as though it were his own. The

furnace company had a large stock of pig iron constantly on

hand in its yards in Pennsylvania, and was largely indebted to

Corrigan, Ives & Co., of whom it purchased its iron. It refused

to gi\e Corrigan, Ives & Co. security on the iron, on the ground
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iron named in tliem, not only because they are not chattel mort
gages in legal effect, but also because by the law of Pennsyl
vania, as well as by the law of Wiscon in, a chattel mortgage
is only valid as to third persons when filed in the proper office,
and there is no claim o f any filing here : 1 Brightly 's Purdon 's
Digest, 12th ed., p . 665, secs. 200-214.
Thus, at the outset of the case, it appears that the plaintiff
had no interest in or lien upon the iron in question, as indorsee
of a warehouse receipt nor as a chattel mortgagee. Nor can
it be claimed that the p laintiff actually bought or obtained legal
title to the iron. These pos ible claims being thus eliminated,
we know of no other claim which the plaintiff can make, unless
it be a claim as pledgee of the i ron a collateral to the debts of
the Buffalo Mining Company and of Schlesinger ; and this, in
fact, is the claim made in the complaint, and the only claim
which the evidence tends to j ustify. It become necessary,
then, to consider the question whether the evidence shows a
valid ple ige. The principles of law governing a p ledge of peronal prop rty are simple and familiar. To constitute a valid
p ledge there must be transfer of possession to the pledgee, act
ual or constructive : Seymour v. Colburn, 43 Wis. 67. A p ledge
differs from a mortgaae in thi important respect, namely, that
the legal title to the prop rty p le lged remains in the p ledgor,
subject to the pledgee 's lien for hi d bt while a mortgage
passe the legal title to the mortO'aaee. In th cas of a pledge,
a lien is created, to the exi tence of which po e ion is absolute
ly n ces ary in the ca e of a mortga , title pa s , subj ct to
be rev sted by performance of a condition subsequent : Jone.,
on Pl d es, '-'ecs. 4, 7 ; Thomp. on v. Dolliver, 132 l\1ass. 103.
Therefore, if the bank had any interest in the iron at the time
of it seizure, it was that of a lien ther�on, by way of a p ledg .
I n considering the question of whether it had such a lien
·which was valid as again t the creditors of the furnace company,
a brief recap itulation of the essential facts will be useful.
Ferdinand Schlesinger owned two corporations, one, a mining
corporation, engaged in mining ore in l\fichigan ; the other, a
furnace company engaged in smelting ore in Pennsylvania.
The. e corporations were nominally furnished with full comple
ments of officers, but in fact the busine s of each was directed
and controlled by Sch lesinO'er as though it were his own. The
furnace company had a large stock of pig iron constantly on
hand in its yards in Pennsylvania , and was laraely indebted to
Corrigan, Ives & Co., of whom it purchased its iron. It refused
to give Corrigan, Ives & Co. security on the iron, on the ground
·
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that such a course would injure its credit. In order to raise

money for the furnace company, Schlesinger caused the furnace

company to issue apparent storage receipts to the mining com-

pany, without consideration, and without agreement to purchase,

and without selection or delivery of the property, either actual

or constructive, unless the handing over of the receipts be

delivery, and with the agreement' that the receipts should

be returned whenever the furnace company needed them on

account of sale of the iron. On receiving the receipts, he bor-

rowed money of the plaintiff bank upon the notes of the mining

company, secured by assignment of the receipts as collateral.

What was done with all the money so borrowed does not ap-

pear. The original purpose seems to have been, as said in re-

spondent's brief, to raise money for the furnace company, and

the evidence shows the fact that the mining company was almost

daily remitting money in large amounts to the furnace company,

as well as the fact that the furnace company was frequently re-

mitting to the mining company. None of the remittances were

made in payment of the iron certificates, nor were they ever
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intended to be applied thereon. The fact seems to be that each

enterprise was bolstering up the other as occasion required, or,

rather, that Mr. Schlesinger was using the property and credit

of his apparently separate concerns indiscriminately, to obtain

money as it was needed. It seems probable that much of the

money borrowed on the notes of the mining company secured

by the receipts in question was forwarded to the furnace com-

pany.

The court found that the bank took the certificates innocently,

without knowledge of any defect. We cannot probably dis-

turb this finding, because it is based on the affirmative evidence

of the cashier who made the loans; but, in view of the facts

proven on cross-examination of the cashier himself, this finding

seems to be a considerable tax on the credulity. The facts are,

in brief, that the cashier was well acquainted with Mr. Schles-

inger, so much so that in 1892 Schlesinger put in his hands

one share of stock in the Buffalo Mining Company, in order

that he might become a director of the company, and he was

thereupon made a director and secretary of the company, and

remained such until April, 1893, when he resigned, and re-

turned his share of stock. This was after the loans on the

credit of the receipts had begun to be made. Notwithstand-

ing his high official position in the mining company, he testifies

that he ''knew nothing of its business," except that it was en-

gaged in mining. We think he could hardly have failed to dis-
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that such a course would injure its credit. In order to raise
money for the furnace company, Schlesinger caused the furnace
company to issue apparent storage receipts to the mining com
pany, without consideration, and without agreement to purchase,
and without selection or del ivery of the property, either actual
or constructive, unless the handing over of the receipts be
'
delivery, and with the agreement that the receipts should
be returned whenever the furnace company needed them on
account of sale of the iron. On receiving the receipts, he bor
rowed money of the plaintiff bank upon the notes of the mining
company, secured by assignment of the receipts as collateral .
What was done with a l l the money so borrowed does not ap
pear. The original purpose seems to have been, as said in re
spon lent 's brief, to raise money for the furnace company, and
the evidence shows the fact that the mining company was al most
daily remitting m n y in large amounts to the furnace company,
as w ll a th fact that the furnace company was frequently re
mitting to the mining company. None of the remittances were
made in payment of the iron certificate , nor were they ever
intended to be appli d thereon. The fact seems to be that each
enterprise wa bolstering up the other as occasion required, or,
rather, that Mr. Schle inger was using the property and credit
of his apparently separate concerns indiscriminately, to obtain
money as it was need cl. It se ms probable that much of the
money borrowed on the notes of the mining company secured
by the receipt in question was forwarded to the furnace com
pany.
The court found that the bank took the certificates innocently,
without knowledge of any defect. We cannot probably dis
turb this finding, because it is based on the affirmative evidence
of the cashier who made the loans ; but, in view of the facts
proven on cross-examination of the cashier himself, this finding
seems to be a considerabl e tax on the credul ity. The facts are,
in brief, that the cashier was wel l acquainted with 1'1r. Schles
inger, so much so that in 1892 Schlesinger put in his hands
one share of stock in the Buffalo Mining Company, in order
that he might become a director of the company, and he was
thereupon made a director and secretary of the company, and
remained such until April, 1893, when he resigned, and re
turned his share of stock. This was after the l oans on the
credit of the receipts had begun to be made. Notwithstand
ing bis high official position i n the mining company, he testifies
that be " knew nothing of its business, " except that it was en
gaged in m ining. We think he could hardly have failed to dis94
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eover the manner in which J\Ir. Schlesinger conducted the busi-

ness of his nominal corporations. However this may be, he

knew, as he testifies, that the mining company was engaged in

mining ore, and not in buying or selling pig iron. He knew

"something" about the furnace company; knew where it was

doing business; knew Mr. Hirschfeld, the nominal president;

discounted some of the furnace company's paper; obtained gen-

eral information about it by inquiries through commercial agen-

cies at the time of the pledging of the receipts. In view of all these

facts which were within his knowledge, and the facts which

he might have ascertained without difficulty by very little in-

quiry, it seems almost an impeachment of his intelligence to

say that he received the receipts in ignorance of any defect or

infirmity in them ; but we suppose we are bound by the finding,

and we shall proceed on that basis.

It is very apparent that, had the certificates remained in the

hands of the mining company, they would have constituted no

obstacle to creditors of the furnace company in the collection

of their debts. They were subject to nearly, if not quite, all

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

the objections which render transfers void as to creditors. They

were absolutely false in fact. There was no change of posses-

sion of the iron ; no payment nor agreement to pay for it ; no in-

tention to pass title. They were the merest shams. There

was, in effect, an agreement that the furnace company should

remain the apparent owner, with the right to sell and receive

and dispose of the proceeds of sales, and that it should have

the right to call back certificates whenever it needed them for

this purpose; and it was further expected that, when the need

for borrowing money was over, the certificates should all be

returned. The scheme was certainly a brilliant one. If suc-

cessful, it created a shifting title or interest, which readjusted

itself from day to day as the stock changed, automatically at-

taching to each new pig of iron as it emerged glowing from the

furnace, and with equal facility detaching itself from each pig

that was sold as it was loaded on the car for transportation to

the vendee. Certainly, if such a scheme could be successful,

the inventor should take high rank among a certain class of

financiers; and the laws which have been supposed to prevent

secret transfers and conveyances in fraud of creditors must be

at once revised, or they will pass into the dim limbo of unexe-

cuted and worn-out legislation.

It is seriously and ably argued that the scheme has been suc-

cessful; that the original transaction has been purged of all ob-

jections by the intervention of the innocent third person, in the

95

v.

CORRIGAN.

§ 24

cover the manner in which 'Ir. Schlesinger conducted the bu i
ness of his nominal corporations. H owever this may be, he
knew, as he testifies, that the mining company was engaged in
m ining ore, and not in buying or sel ling pig iron. He knew
" something " about the furnace company ; knew where it was
doing business ; knew Mr. H ir chfeld the nominal president ;
discounted some of the furnace company 's paper ; obtained gen
eral information about it by inqu iries through commercial agen
cies at the time of the pledging of the receipts. In view of all these
facts which were within his knowledge, and the facts which
he might have a certained without difficulty by very little in
quiry, it seems almo t an impeachment of his i ntel ligence to
say that he received the receipt in i o·norance of any defect or
infirmity in them ; but we uppo e we are bound by the finding,
and we shall proceed on that ba i .
It is very apparent that, had the certificates remained in the
hands of the mining company, they would have constituted no
ob tacle to creditor of the furnace company in the coll ction
of their debts. They were ubject to nearly, if not quite a l l
the objections which r nder transf r oid a to creditors. They
were ab olutely fal e in fact. There wa no chanO'e of pos
ion of the iron ; no payment nor aO'reement to pay for it ; no in
tention to pass title. They w re the mer t sham . Th re
wa in effect, an a Teement that the furnace company h ould
remain the apparent -n-ner, with the right to s 1 1 and receive
and di pose of the proc eds of ale , and that it should ha e
the ri ht to call back certificates whenever it n eded them f r
this purpose ; and it was further exp cted that, when the need
for borrowing money wa over the certificates hould all be
returned. The sch me was certainly a brilliant one . If uc
cessful, it created a hifting title or intere t, which readju ted
itself from day to day as the stock changed, automatically at
taching to each new piO' of iron a it emerged glowing from the
furnace, and with equal facility detachi ng itself from each pig
that was old as it wa loaded on the car for transportation to
the vendee. Certainly, if such a scheme could be successful,
the i nventor should take high rank among a certain class of
financiers · and the laws which have been supposed to prevent
secret transfers and conveyances in fraud of creditors must be
at once revised, or they will pass into the dim limbo of unexe
cuted and worn-out legislation.
It is seriously and ably argued that the scheme has been suc
cessful ; that the original transacti on has been purged of all ob
jections by the intervent ion of the innocent third person, in the
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:::h ape of the plaintiff bank ; and thus that the hifting and se1 f
adjusting, but void, title of the mining company has bee turne· l
i nto an equally shifting and delusive but g od l ien for the bene
fit of the bank-a lien which i secret and invi ible to creditors
but entirely visible and very real to the plainti ff. As before
said in this opinion, the only intere t which the p laintiff claim
or can claim in the iron in que tion i that of a lien thereon a
pledgee ; and, i n order to make a vali<l p ledge, there m u t have
been either actual or constructive delivery of the p roperty
pledged. Bona fides does not avail the pledgee in the absence of
delivery and posse ion, either actual or constructive. '11here was
confesse<lly no actual del ivery her , and the only thing that can
be claimed to be a ymbolical or constructive delivery i the in
dor ement and del ivery of the fal e r ceipt . H nee, the ques
tion become whether the delivery of the rec ipt under the
circumstances is a con tructive delivery of so much iron. Had
they been in fact warehou e receipts, the tran fer and i ndorse
ment thereof by way of pl dge wou l d have operated as a suffi
cient con tructive delivery f the prop rt , both by the common
J aw and by the statute : R v. Stats. sec. 4194 ; Sh par l on v.
�ary, 29 Wi . 34 Price . \Vi, on in tc. In . o. 43 Wi 267.
ill of ladinO' and rai l r ad r c ipt are pl ac d by the tatut .
of b th at . on the ame f oting :
tat1 te of P nn ylvania
before cited in thi, opini n. The rea. on f r this rule are v l'Y
a parent.
I n nch ca , the prop rty it. elf i i n the hands of
a third per on or corporation, inst ad of in th possession of the
Yen dor or pl dcror.
on. quently it doe not furni h any fals
ba. i of credit, nor is any er dit r d ceiv d, becau e it i wel l
f warehou em n m·
n n cl r tood that aoods i n the han l
carrier are o r ma b the property f other , and by the lon()'
usage of trade, subject to j ust this mode of transfer. No such
considerations, however, apply in the case of goods in the p osses
sion of the vendor or pledaor, or of some third person who is not
a warehouseman or wharfinger, and w know of no rule which
makes the mere del ivery of a rec ipt a con tructive delivery of
the property i n p l edge in such a cas . In Shepardson v. Cary,
29 Wis. 34 ( which was an action i n equity to enforce a p led()'
of personal p roperty a col lateral, alleged to have been made by
means of the transfer of a warehouse r ceipt ) , Dixon, C . J., says :
' ' To uphold the r ceipt as a proper warehouse document trans
ferring the title to the property, and operating as a good con
f->tructive del ivery of it to the vendee, it must in all ca es dis
tinctly appear that it was executed by a warehouseman, one
openly engaged in that business, and in the usual course of
·
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.shape of the plaintiff bank; and thus that the shifting and self-

adjusting, but void, title of the mining company has been turnel

into an equally shifting and delusive, but good, lien for the bene-

fit of the bank— a lien which is secret and invisible to creditors,

but entirely visible and very real to the plaintiff. As before

said in this opinion, the only interest which the plaintiff claims

or can claim in the iron in question is that of a lien thereon as

pledgee ; and, in order to make a valid pledge, there must have

been either actual or constructive delivery of the property

pledged. Bona fides does not avail the pledgee in the absence of

delivery and possession, either actual or constructive. There was

confessedly no actual delivery here, and the only thing that can

be claimed to be a symbolical or constructive delivery is the in-

dorsement and delivery of the false receipts. Hence, the ques-

tion becomes whether the delivery of the receipts under the

circumstances is a constructive delivery of so much iron. Had

they been in fact warehouse receipts, the transfer and indorse-

ment thereof by way of pledge would have operated as a suffi-

cient constructive delivery of the property, both by the common
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law and by the statute: Rev. Stats., sec. 4194; Shepardson v.

Gary, 29 Wis. 34 ; Price v. Wisconsin etc. Ins. Co., 43 Wis. 267.

Bills of lading and railroad receipts are placed by the statutes

of both states on the same footing : See statutes of Pennsylvania

before cited in this opinion. The reasons for this rule are very

apparent. In such cases, the property itself is in the hands of

a third person or corporation, instead of in the possession of the

vendor or pledgor. Consequently, it does not furnish any false

basis of credit, nor is any creditor deceived, because it is well

understood that ^ods in the hands of warehousemen ijr

carriers are or may be the property of others, and, by the long

usage of trade, subject to just this mode of _transfer. No such

considerations, however, apply in the case of goods in the posses-

sion of the vendor or pledgor, or of some third person who is not

a warehouseman or wharfinger, and we know of no rule which

makes the mere delivery of a receipt a constructive delivery of

the property in pledge in such a case. In Shepardson v. Cary,

29 Wis. 34 (which was an action in equity to enforce a pledge

of personal property as collateral, alleged to have been made by

means of the transfer of a warehouse receipt), Dixon, C. J., says :

"To uphold the receipt as a proper warehouse document trans-

ferring the title to the property, and operating as a good con-

structive delivery of it to the vendee, it must in all cases dis-

tinctly appear that it was executed by a warehouseman, one

openly engaged in that business, and in the usual course of
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trade." There are numerous examples of constructive delivery

in the books, but none, we think, which holds that the facts

here constitute such delivery. Constructive or symbolical deliv-

ery is permitted because of the difficulty or impossibility, in some

cases, of actual delivery. Thus, where the goods are very bulky,

as logs in a boom, delivery may be made by pointing them

out to the pledgee; or, where they are goods in a warehouse,

by a delivery of the keys; or, where a savings bank deposit

is to be pledged, it may be done by delivery of the pass-book;

Jewett V. Warren, 12 J\lass. 300; 7 Am. Dec. 74; Jones on

Pledges, sees. 36, 37 ; Boynton v. Payrow, 67 Me. 587. So, also,

where goods are in possession of a third person, and the pledgor

gives an order on the custodian to hold the goods for the pledgee,

which is brought to the knowledge of the custodian, it seems that

this would be a sufficient delivery and change of possession :

"Whitaker v. Sumner, 20 Pick. 399 ; Tuxworth v. Moore, 9 Pick.

347; 20 Am. Dec. 479. In all these cases it will be readily seen

that the property is placed bej'ond the control of the pledgor,

and is not being used to maintain an appearance of wealth by
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either the pledgor or others with the consent of the pledgee.

In the present case there is no such element. The pledgee

never saw or attempted to see the iron described in the certifi-

cates, and made no inquiries concerning it. It never notified

the furnace company that it held any certificates in pledge, or

claimed any interest in any iron in its possession. It tacitly

allowed the furnace company to go on in its business for months,

selling out the very iron nominally covered by the certificates,

and replacing it with other iron, and collecting and using the

proceeds of its sales. There can be no constructive or symbolical

delivery and continuance of possession logically claimed where

such a state of facts appears. Conceding that the title to the

iron was in the mining company, the furnace company was the

custodian, and the custodian received no notice of pledge, made

no agreement to hold for the benefit of the pledgee, but went

on in business, selling the property, and substituting other prop-

erty in its place, with no one to hinder or make it afraid. Ap-

parently the owner of more than twenty thousand tons of iron,

it was (if plaintiff's theory is correct) really not the owner of

it in case a creditor appeared with an execution. It was held

in Casey v. Cavaroc, 96 U. S. 467, that where property alleged

to have been pledged has at all times been in the actual possession

of the pledgor, with authority to dispose of it and substitute

another article of equal value in its place, there exists no pledge

as against third persons. No reason is perceived why this is not
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trade. ' ' There are numerous examples of constructive del ivery
in the books, but none, we think, which holds that the facts
here constitute such delivery. Constructive or symbolical del iv
ery is permitted because of the difficulty or impossibility, i n some
cases, of actual delivery. Thus, where the goods are very bulky,
as logs i n a boom, delivery may be made by pointing them
out to the p ledgee ; or, where they are goods in a warehouse,
by a delivery of the keys ; or, where a savings bank deposit
is to be p ledged, it may be done by delivery of the pass-book ;
Jewett v. Warren, 12 l\'Iass. 300 ; 7 Am. Dec. 7 4 ; Jones on
P ledges, secs. 36, 37 ; Boynton v. Payrow, 67 Me. 587. So, also,
where goods are in possession of a third person, and the pledgor
gives an order on the cu todian to hold the goods for the p ledgee,
which is brought to the knowledge of the cu todian, it seems that
this would be a sufficient del ivery and change of possession :
Whitaker v. Sumner, 20 Pick. 399 ; Tuxworth v. � foore, 9 Pick.
347 ; 20 Am. Dec. 479. In al l these cases it wil l be readily se n
that the property is pl aced beyond the control of the pl dgor,
and is not being u ed to maintain an appearance of wealth by
eith r the p ledgor or others with the consent of the pledgee.
In the present ca there i no uch el ement. The pledgee
never saw or attempt d to see the iron described i n the certifi
cates, and made no inquiries cone rning it. It never noti fied
the furnace company that it held any c rtificat s i n p ledge, o r
claimed any int r s t in any iron in i t posses ion. I t t a itly
al lowed the furnace com pany to go on in its busine s for months,
sel ling out the very iron nominally covered by the certificat s,
and r placing it with other iron, and collectina and usina the
proceeds of its sal s. Th re can be no constructive or ymbol ical
deliv ry and continuanc of po
sion logical ly laimed whe re
such a tate of facts appears. Conceding that th title to the
iron was in the mining company, the furnace company was the
custodian, and the custodian received no notice of pledge, made
no agreem nt to hold for the b nefit of the pl dgee, but went
on in business, sel ling the property, and substitut i n g other prop
erty in its place, with no one to hinder or make it afraid. Ap
p arently the owner of more than twenty thou and tons of iron,
it was ( if plainti:ff 's theory is correct ) really not the owner of
it in case a creditor appeared with an execution. It was hel d
i n Casey v. C avaroc, 9 6 U. S. 467, that where property alleged
to have been pledged has at all times been in the actual possession
of the pl dgor, with authority to dispose of it and substitute
another article of equal value in its p l ace, there exists no pl edge
as against third persons. No reason is perceived why this is not
7
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wholesome doctrine, nor why it does not apply with equal force

to possession by a third person, with power of sale and substi-

tution, as in the present case. Our conclusion is, that as against

third persons, the bank never perfected its pledge by obtaining

possession, either actual or constructive, of the iron named in

the certificates, and hence that it cannot maintain this action.

. . . By the Court. Judgment reversed, and action re-

manded with directions to dismiss the plaintiff's complaint.
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wholesome doctrine, nor why it does not apply with equal force
to possession by a third per on, with power of sale and substi
tution, as in the present case. Our conclusion is, that as a()'ainst
thi rd p ersons, the bank never perfected its p ledge by obtaining
possession, either actual or constructi ve, of the iron named in
the certificates, and hence that it cannot maintain this action.
By the Court. Judgment rever ed and action re
manded with directions to d ismis the p laintiff 's complaint.

2 N. Y. (2 Comstock) 443; 51 Am. D. 307. 1849.

Trover for the conversion of railroad stock. Judgment for

plaintiff.

By Court, Ruggles, J. This was an action for wrongfully

25.

selling fifty shares of Erie railroad stock, which the defendants,

Little & Co, had received in security for a loan of two thousand

WILSON V! LITTLE,

dollars made by them to Wilson, through the agency of R. L.

2 N. Y. (2 Comstock) 443 51 A m. D. 307.
·

Cutting, a broker. The contract in writing was in these words:

"$2,000. New York, Dec. 20, 1845.

1849.

' ' I promise to pay Jacob Little or order two thousand dollars,
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for value received, with interest at the rate of seven per cent.

p(;r annum, having deposited with tliem as collateral security,

with authority to sell the same at the broker's board, or at pub-

Trover for the conver ion of railroad stock.
plaintiff.

Judgment for

lic auction, or at private sale, at option, on the non-per-

formance of this promise, without notice on fifty Erie.

"R. L. Cutting.''

The stock in fact belonged to the plaintiff Wilson, but stood

in Cutting's name on the books of the New York & Erie Rail-

road Company. It was of that kind known as consolidated

capital stock. Cutting negotiated the loan as the plaintiff's

broker. On the same day Cutting made a transfer of the

By Court, R UGGLES, J. This was an action for wronO'ful ly
sel ling fifty shares of Eri railroad stock, which the defendants,
Little & Co. had rec iv cl in security for a loan of two thou and
dollars made by them to Vhl on, throuO'h the agency of R. L.
C utting, a broker. The contract in writing was in these words :

stock on the books of the company in the words following:

"N. Y. & Erie Co.

"For value received, I hereby transfer unto Jacob Little &

Co. all my right, title, and interest in fifty shares of the consol-

idated capital stock of the New York & Erie Railroad Company.

"New York, Dec. 20, 1845. R. L. Cutting.''

98

" $2,000.
NEw YORK, Dec. 20, 1 845.
' ' I promise to pay Jacob Littl or ord r two thousand doll ars,
for value r ceived, with intere t at the rate of even per cent.
per annum, liaving d posited with th em as collateral seci irity,
w ith authority to s 1 1 th same at the brok r 's board, or at pub
l ic auction , or at private sale, at
option, on the non-performance of this promise, without notice on
fifty Erie.
" R. L. CUTTING. "
rrhe stock in fact belonged to the plaintiff Wilson, but stood
in Cutting 's name on the books of the New York & E rie Rai l
road Company. It was of that kind known as consolidated
capital stock. Cutting negotiated the loan as the pl ainti ff 's
broker. On the same clay Cutti ng made a transfer of the
stock on the books of the company in the words following :
N Y. & E rie Co.
" For value received , I hereby transfer unto Jacob Littl e &
Co. all my right, title, and interest in fifty shares of the consol
idated capital stock of the New York & Erie Rai lroad Company.
R. L. CUTTING. "
" New Yo rk Dec. 20, 1 845.

' '

.
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It is contended, on the part of the defendants, that the tran.
action was a mortgage, and not a pledge ; that the money was
payable i mmediately, and the stock became absolutely the p rop
erty of the appellants, and was only redeemable i n equity. I f
this be true, the supreme court and the court for the correction
of errors m ust have rendered their j udgments in the case of Al
len v. Dykers, 3 Hill ( N. Y. ) , 593, and Dykers v. A llen, 7 I d.
·
498 [ 42 Am. Dec. 87 ] , upon a mistaken view of the law. I n that
case, as in the present, there was a loan of money, a promissory
note for the payment of the amount, in which it was stated that
the borrower had deposited with the lenders, as collateral se
curity, with authority to sell the same on the non-performance
of the promise, two hundred and fifty shares of the stock therein
mentioned. The money in that case was payable in sixty days
-the sale was to be made at the board of brokers, and notice
waiYed if not paid at maturity. The stock was assigned to the
lenders of the money, and the transfer entered on the books of
the company, on the day the note was given. With respect to the
que:£1tion whether the stock was mortgaged or pledged, I can per
cei gt' no difference between that case and the present. The ques
tiou does not appear, by the report of that case, to have been
raised. It would have been a decisive point, for if it had been
a mortgage and not a pledge, the pl aintiff must have failed.
The sale of the stock in that case, by the lender, before the ma
turity of the note, did not make it the less decisive : See Brown
v. Bern nt, 8 Johns. 98. I f there had been good ground for say
ing, in A llen v. Dykers, that the stock was mortgaged and not
p ledged, it is not to be believed that it would have escaped the
attention of the eminent counsel who argued the cause, and of
both the courts ; and on e xamining the question, I am satisfied
that if the point had been taken it would have been overruled.
The argument of the defendant in this case is founded on the
assumption that wh n personal things are pledged for the pay
ment of a debt, the general property and the legal t itle always
remain i n the p ledgor ; and that in all cases where the legal
title is transferred to the creditor, the transaction is a mortgage
and not a p ledge. This, however, is not invariably true. But
it is true that possession m ust uniformly accompany a p ledge.
The right of the pledgee can not otherwise be consummated.
And on this ground it has been doubted whether incorporeal
things l ike debts, money i n st o cks, etc., which can not be manu
ally delivered, were the proper subjects of a pl edge. It is now
held that th y are so ; and there seems to be no reason why any
legal or equitable interest whatever in personal p roperty may
99
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It is contended, on the part of the defendants, that the trans-

action was a mortgage, and not a pledge; that the money was

payable immediately, and the stock became absolutely the prop-

erty of the appellants, and was only redeemable in equity. If

this be true, the supreme court and the court for the correction

of errors must have rendered their judgments in the case of Al-

len V. Dykers, 3 Hill (N. Y.), 593, and Dykers v. Allen, 7 Id.

498 [42 Am. Dec. 87], upon a mistaken view of the law. In that

case, as in the present, there was a loan of money, a promissory

note for the payment of the amount, in which it was stated that

the borrower had deposited with the lenders, as collateral se-

curity, with authority to sell the same on the non-performance

of the promise, two hundred and fifty shares of the stock therein

mentioned. The money in that case was payable in sixty days

— the sale was to be made at the board of brokers, and notice

waived if not paid at maturity. The stock was assigned to the

lenders of the money, and the transfer entered on the books of

the company, on the day the note was given. With respect to the

ques^tion whether the stock was mortgaged or pledged, I can per-
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cei^'o no difference between that case and the present. The ques-

tion does not appear, by the report of that case, to have been

raised. It would have been a decisive point, for if it had been

a mortgage and not a pledge, the plaintiff must have failed.

The sale of the stock in that case, by the lender, before the ma-

turity of the note, did not make it the less decisive : See Brown

V. Bement, 8 Johns. 98. If there had been good ground for say-

ing, in Allen v. Dykers, that the stock was mortgaged and not

pledged, it is not to be believed that it would have escaped the

attention of the eminent counsel who argued the cause, and of

both the courts; and on examining the question, I am satisfied

that if the point had been taken it would have been overruled.

The argument of the defendant in this case is founded on the

assumption that when personal things are pledged for the pay-

ment of a debt, the general property and the legal title always

remain in the pledgor; and that in all cases where the legal

title is transferred to the creditor, the transaction is a mortgage

and not a pledge. This, however, is not invariably true. But

it is true that possession must uniformly accompany a pledge.

The right of the pledgee can not otherwise be consummated.

And on this ground it has been doubted whether incorporeal

things like debts, money in stocks, etc., which can not be manu-

ally delivered, were the proper subjects of a pledge. It is now

held that they are so ; and there seems to be no reason why any

legal or equitable interest whatever in personal property may

99
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not be pledged ; provided the interest can be put, by actual de-

livery or by written transfer, into the hands or within the power

of the pledgee, so as to be made available to him for the satis-

faction of the debt. Goods at sea may be passed in pledge by a

transfer of the muniments of title, as by a written assignment

of the bill of lading. This is equivalent to actual possession,

because it is a delivery of the means of obtaining possession.

And debts and choses in action are capable, by means of a writ-

ten assignment, of being conveyed in pledge: Story on Bail.,

sees. 290, 297. The capital stock of a corporate company is not

capable of manual delivery. The scrip of certificate may be

delivered, but that of itself does not carry with it the stockhold-

er's interest in the corporate funds. Nor does it necessarily

put that interest under the control of the pledgee. The mode

in which the capital stock of a corporation is transferred usu-

ally depends on its by-laws : 1 R. S. 600, sec. 1. It is so in the

case of the New York & Erie Railroad Company: Laws of 1832,

c. 224, sec. 18. The case does not show what the by-laws of that

corporation were. It may be that nothing short of the trans-
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fer of the title on the books of the company would have been

sufficient to give the defendants the absolute possession of the

stock, and to secure them against a transfer to some other per-

son. In such case the transfer of the legal title being necessary

to the change of possession, is entirely consistent with the pledge

of the goods. Indeed, it is in no case inconsistent with it, if

it appears by the terms of the contract that the debtor has a legal

right to the restoration of the pledge on payment of the debt

at any time, although after it falls due, and before the creditor

has exercised the power of sale. Reeves v. Capper, 5 Bing.

N. C. 136, was a case in which the debtor ''made over" to the

creditor "as his property" a chronometer, until a debt of fifty

pounds should be repaid. It was held to be a valid pledge.

In the present case the note for the repayment of the loan

and the transfer of the stock were parts of the same transac-

tion, and are to be construed together. The transfer, if re-

garded by itself, is absolute, but its object and character is

qualified and explained by the contemporaneous paper which de-

clares it to be a deposit of the stock as collateral security for the

payment of two thousand dollars, and there is nothing in the

instrument to work a forfeiture of the right to redeem or other-

wise to defeat it, except by a lawful sale under the power ex-

pressed in the paper.

The general property which the pledgor is said usually to re-

tain, is nothing more than a legal right to the restoration of the
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not be pledged ; provided the interest can be put, by actual de
livery or by written tran fer, into the hands or within the power
of the pledgee, so as to be made available to him for the satis
faction of the debt. Gobds at sea may be passed i n pledge by a
transfer of the muniments of title, as by a written as ignment
of the bill of lading. This is equivalent to actual possession,
because it is a del ivery of the means of obtaining possession.
And debts and cho es in action are capabl e by means of a writ
ten a ignment, of being conveyed i n pled()"e : Story on Bail.,
secs. 290, 297. The capital stock of a corporate company is not
capable of manual del iv ry. The scrip of certificate may be
del ivered, but that of itself does not carry with it the stockhold
er 's intere t i n the corporate funds. Nor does it necessarily
put that interest under the control of the pled()"ee. The mode
in which the capital stock of a corporation is transferred usu
ally d pends on it by-law : 1 R. . 600, sec. 1 . It is so in the
case of the New York & Erie Railroa Company : Laws of 1 32,
c. 224, sec. 1 . The ca e do not how what the by-laws of that
corporation wer . It may be that nothin short of the trans
f r of the title on the b ok of the company would have b en
suffici nt to give the d f n<lant the ab olute po s s ion of the
stock, and to ecur th m again t a tran f r to ome oth r per
son. In such ase the tran f r of the le al title b ing necessary
to the chanO'e of po
ion, is ntir ly consi t nt with the pledge
of th goods. Ind d, it is in no ca e incon i tent with it, if
it ap pears by th t rm of the contract that th d btor has a 1 gal
right to the re toration of th pl dge on paym nt of the d bt
at any tim , althouO'h after it falls du , and before the creditor
has exercised the p w r of sale. Reev s v. Capper, 5 Bing.
N. C . 136, was a case in which the debtor " made over " to the
creditor ' ' as his property ' ' a chronomet r, until a debt of fifty
pounds shoul d b r paid. It 'vas h ld to be a val id pledge.
In the p resent case the note for the repaym nt of the loan
and the transfer of the stock were parts of the same transac
tion, and are to be construed together. The transfer, if re
ga rded by it el f, is absolute, but its object and character is
qual ified and expl ained by the contemporaneous paper which de
clares it to be a deposit of the stock as col lateral security for the
payment of two thousand dollars, and there is nothing in the
instrum nt to work a forfeiture of the right to redeem or other
wise to defeat it, except by a lawful sale under the power ex
pr ssed in the paper.
'rhe gen ral property which the pledgor is said usually to re
tain, is nothing more than a legal right to the restoration of the
., (\(\
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tiling pledged on payment of the debt. Upon a fair construc-

tion of the note and the transfer taken together, this right was

in the plaintiff, unless it was defeated by the sale which the de-

fendant made of the stock.

In every contract of pledge there is a right of redemption on

the part of the debtor. But in this case that right was illusory

and of no value, if the creditor could instantly, without de-

mand of payment and without notice, sell the thing pledged.

We are not required to give the transaction so unreasonable a

construction. The borrower agreed that the lender might sell

without notice, but not that he might sell without demand of

payment, which is a different thing. The lender might have

brought his action immediately, for the bringing an action is

one way of demanding payment; but selling without notice is

not a demand of payment, and it is well settled that whsre^o

jtime is expressly fixed by contract between the parties for the

payment of a debt secured by a pledge, the pawnee can not sell

the pledge without a previous demand of payment, although the

debt is technically due, immediately: Story on Bail., see. 308;
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Stearns v. Marsh, 4 Denio, 227 [47 Am. Dec. 248].

Payment of the note in this case was not demanded until the

third of January, 1846. Previous to that time, and about the

twenty-fourth of December, 1845, the defendants had sold the

whole or the greater part of the fifty shares of consolidated

stock pledged to them by the plaintiff, and were therefore not

in condition to fulfill the contract on their part by restoring the

pledge. Nor were they able nor did they otter to restore the

same kind of stock, or stock of the same value as that which

had been pledged in behalf of the plaintiff. On the third of

January, when the defendants offered to deliver the converted

stock, which was of a different kind and value, the plaintiff's

broker was willing to receive any stock of the same description

as that which had been pledged ; but no stock of that kind was

offered by the defendants. There was at that time a material

difference in the market price between the consolidated and the

converted stock of the company, the former selling at eighty-five

dollars, and the latter at fifty-five dollars, per share. The pledge

of the fifty shares of consolidated stock, therefore, could not be

restored or made good to the plaintiff by assigning to him the

same number of shares of converted stock. The defendants

were bound to restore the identical stock pledged. The sale of

it by the defendants before payment demanded was therefore

wrongful, and the evidence sustains the third count in the

plaintiff's declaration. The defendants having voluntarily put
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thing pledged on payment of the debt. Upon a fair con truc
tion of the note and the transfer taken together, this right was
in the plaintiff, unless it was defeated by the sale which the de
fendant made of the stock.
In every contract of p ledge there is a right of redemption on
the part of the debtor. But in this case that right was illusory
and of no value, if the creditor could instantly, without de
mand of p ayment and without notice, sell the thing pledged.
We are not required to give the transaction so unreasonable a
construction. The borrower agreed that the lender m ight sell
without notice, but not that he might sell without demand of
p ayment, which is a different thing. The lender m ight have
brought his action immediat ly, for the bringing an action is
one v; ay of demanding p ayment · but selling without notice is
not a demand of payment, and it is w 11 settled that where no
tim is ex res ly fixed by contract between the parties for the
payment of a d bt secured by a pl do·e, th pawnee can not sell
the p ledge w ithout a pr ious demand o f payment, although th
debt is technically due, immediately : Story on Bail., see. 308 ;
Stearns v. :Mar h, 4 Denio, 227 [ 47 Am. Dec. 24 ] .
Payment of the note i n thi ase wa not demanded until the
third of January, 1 46. Previous to that time, and about the
twenty-fourth of D cember, 1 45, the d f ndant had sol d the
whole or the gr ater part of the fifty har
of con olidated
stock p ledged to them by the plaintiff and were therefore not
in condition to fulfil l the contract on th ir part by restormg the
pledge. Nor were they able nor did they off er to re tore the
same kind of stock, or stock of the same value as that which
had been pledged in behal f of the plaintiff. On the third of
January, when the d fendant offered to deliver the converted
stock, which was of a different kind and value, the pl aintiff 's
broker was will ing to receive any stock o f the same c1 Pscription
as that which had been pledg d but no tock of that kind was
offered by the defendants. There was at that time a material
difference i n the market price between the consolidated and the
converted stock of the company, the former selling at eighty-five
dollars, and the latter at fifty-five doll ars, per share. The pl edge
of the fifty shares of consolidated stock, therefore could not be
restored or made good to the plaintiff by assigning to him the
same number of shares of converted tock. The defendants
were bound to restore the identical stock pledged. The sale of
it by the defendants before p ayment demanded was therefore
wrongful, and the evidence sustains the third count in the
p laintiff 's declaration. The defendants having voluntarily put
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it out of their power to restore the pledge, a tender of the

money borrowed would have been fruitless, and was therefore

unnecessary: Allen v. Dykers, 3 Hill (N. Y.), 596; Dykers v.

Allen, 7 Id. 498 [42 Am. Dec. 87] .

The remaining question is as to the rule of damages. The

stock was disposed of by the defendants as early as the twenty-

fourth of December, when its market price was about sixty-

eight dollars the share. The defendant did not, however, dis-

tinctly inform the plaintiff then or afterwards that he had

sold it, although he said he "had not got it," and gave that

as a reason why he did not then transfer it, promising at the

same time, that he would make the transfer as soon as the stock

came in. The plaintiff, to accommodate the defendant, agreed

to wait until the following day, when the transfer was not made,

the defendant again promising to make it shortly. The plaint-

iff's broker reminded the defendant of the stock frequently, and

on the thirtieth of December, formally notified him that he

wanted to pay the loan and get back the stock, insisting that

there should be no more delay, and that if it was not returned,
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he was directed by the party for whom he was acting to buy

fifty shares at the board and charge it to the defendants. The

defendant then said the stock should be returned the next day,

but failed to return it ; and it was not until the second of Janu-

ary that the defendant ceased to hold out the expectation of

restoring the stock, or stock of the same kind and of equivalent

value. On that day and on the third of January, the con-

solidated stock sold at eighty-five dollars the share.

The defendants insist that they are chargeable only with the

value of the pledge at the time it was wrongfully converted by

them to their own use on or before the twenty-fourth of Decem-

ber, and not with its increased value at any subsequent period.

The court below, in making up the verdict, estimated the stock

at eighty-four dollars the share. In actions for the wrongful

conversion of personal property, it has in some cases been held

that the value of the property is to be estimated according to

its price at the time of the conversion, and in others that the

plaintiff is entitled to damages according to its value at any

time between the time of the conversion and the day of the trial :

Bank of Buffalo v. Kortright, 22 Wend. 348, 366. It is un-

necessary in this case to settle the general rule. The ground

on which the defendants insist that the damages nuist be esti-

mated according to the price of the stock on the twenty-fourth

of December, is that the plaintiff, on learning that the defend-

ants had sold it, might then have gone into the market and pur-
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it out of their power to restore the p ledge, a tender of the
m o ney borrowed would have been fruitle s, and was therefore
unneces ary : A llen v. Dykers, 3 Hill ( N. Y. ) , 596 ; Dykers v.
Allen, 7 Id. 498 [ 42 Am. Dec. 8 7 ] .
The remaining que tion is as to the rule of damages. The
stock was disposed of by the defendants as early as the twenty
fourth of December, when its market price was about sixty
eight dollars the share. The defendant did not however, dis
tinctly inform the plaintiff then or afterwards that he had
sold it, although he said he ' ' had not got it, ' ' and gave that
as a rea on why he did not then transfer it promisin at the
same time, that he would make the transfer as soon as the stock
came in. The plainti ff, to accommodate the d f ndant, agre d
to wait until the followinO' day, when the transfer was not made,
the d fendant again promi ing to m ake it hortly. The plaint
iff 's broker reminded th def ndant of the tock frequently, and
on the thirtieth of Decemb r, formally notifi d him that h e
wanted to pay the loan and aet back the tock, i nsisting that
there should be no more delay and that if it was not returned,
he was directed by the party for whom h was acting to buy
fifty shares at the board and charO'e it to the defendants. The
def ndant th n aid the stock should be returned the next day,
but failed to return it ; and it wa not until the cond of J anu
ary that the defendant c a ed to hold out th expectation of
re taring the stock, or tock of the same kind and of equival nt
value. On that day an on the third of January, the con
solidated stock sold at ighty-five dollar the share.
The defendants insi t that they a re charg able only with the
valu of the p ledge at the time it was wrongfully converted by
them to their own use on or b fore the twenty-fourth of Decem
ber, and not with its incr ased value at any ubsequent period .
The court bel ow, in making up the verdict, estimated the stock
at eighty-four dollars the share. In actions for the wrongful
conversion of personal p roperty, it has i n some cases been held
that the value of the property is to be estimated according to
its price at the time of the conversion, and in others that the
plaintiff is entitled to damages according to its value at any
time between the time of th conversion and the day of the trial :
Bank of Buffalo v. Kortright, 22 Wend. 348, 366. It is un
necessary in this case to settle the general rule. The grou nd
on which the defendants i nsist that the damages mu t be e ti
mated according to the price of the stock on the twenty-fourth
of December, is that the plaintiff, on learning that the defend
ants had sold it, might then have gone into the market and pur·
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chased it at the current price on that day. But it is evident that

he was prevented from doing so by the repeated promises of the

defendants to restore the stock. Although the plaintiff was

strictly entitled to a retransfer of the same shares that were

pledged, it appears that his broker was willing to receive other

stock of the same description and value, which the defendant

promised from day to day to give, the plaintiff being all the

time ready to pay the money borrowed. Time having thus been

given to the defendants at their request for the fulfillment of

their obligation, and the plaintiff having waited for the deliv-

ery of the stock for the accommodation of the defendants, and

having relied on the expectation thus held out, and lost the

opportunity of purchasing at a reduced price, it is manifestly

just that the plaintiff should recover according to the value of

the thing pledged when the defendant finally failed in his prom-

ises to restore it.

Judgment affirmed. .

26. MASONIC SAVINGS BANK V. BANGS 'S ADMINIS-

TRATOR,
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84 Ky. 135; 4 Am. St. R. 197. 1886.

Petition by administrator of estate of intestate, who died in-

solvent.

Pryor, J. John B. Bangs, in the month of June, 1884, bor-

ADM

.

.

.

25, 26

chased it at the current price on that day. But it is evident that
he was p revented from doing so by the r peated promi e of the
defendants to restore the stock. Although the plaintiff was
strictly entitled to a retransfer of the same shares that were
p ledged, it appear t hat h is broker wa willing to receive other
stock of the same description and value, which the def ndant
p romised from day to day to give, the plaintiff bein all the
time r ady to pay the money borrowed. T ime having thus been
given to the defendants at th ir request for the fulfillment of
their obligation, and the plaintiff having waited for the deliv
e ry of the stock for the accommodation of the defendants, and
having rel ied on the expectation thu held out, and lo t the
opportunity of purcha ing at a reduced price it is manife tly
j u t that the plaintiff should r co r accordin to the value of
the thing pledged when the d fondant finally failed in hi p rom
ise to re tore it.
Judgment affirmed. .

rowed of the Masonic Savings Bank the sum of ten thousand

dollars, for which he executed his note payable in six months,

with interest from date, and to secure its payment he pledged

as collateral security three hundred shares of the stock of the

New Gait House Company. The nature of the pledge was

26.
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indorsed on the back of the note, and is as follows: ''As se-

A VI ..

A,, K V. B
TR TOR,
..

'S AD:i\1INIS-

curity for the payment of the within note, I have deposited

with the Masonic Savings Bank three hundred shares of the

4 Ky. 135j 4 Am.

capital stock of the New Gait House Company, and authorize

t. R. 197.

1 8 6.

the said bank to sell the above-described collaterals, and pass

a good title thereto to the purchaser, if the within note is not

paid at maturity, reserving the right to be notified in writing

twenty days previous to the date and place of the contemplated

Petition by admini trator of
olvent.

tate of int stat , who di d in

sale."

Bangs, the obligor in the note, died intestate in August,

1884, and the appellee, W. C. Kendrick, administered on his

103
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John B. Bang. , in the month of June 1 84, bor
Bank the um of t n thou and
row d of the 1a onic a vin
dollar , for which he xecuted hi note p ayable in six months,
with intere t from date and to ecure it p aym nt he pl daed
a collateral ecurity three hundr d hares of the stock of the
New Galt Hou e ompany. The nature of the p ledge was
indor ed on the back of the note, and is as follows : ' ' As se
curity for the payment of the within note, I have depo ited
with the :Masonic avings Bank three hundred shares of the
capital stock of the New Galt House Company, and authorize
the said bank to sell the above-described collateral , a nd pass
a
ood title th reto to the purchaser, i f the within note i not
paid at maturity, re erving the right to be notified i n writinO'
twenty days p revious to the date and place of the contemplated
ale. ' '
Bangs, the obligor i n the note, died intestate i n AuO'ust,
1884, and the appellee, W. C. Kendrick, a lmini tered on his
103
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estate, and in order to a settlement with creditors, filed a peti-

tion in the Louisville chancery court, to which the appellant

(Masonic Savings Bank) was made a defendant. The estate

of Bangs was not only involved, but utterly insolvent.

The Masonic Savings Bank, being a large creditor of the es-

tate, filed an answer and counterclaim, setting forth its vari-

ous demands, and among them the note for ten thousand dollars.

A judgment was asked by the bank for the sale of the stock

pledged to secure the payment of that note. The administrator

and the bank consented by an agreed order that the bank should

sell the stock, subject to the rights of the parties in interest.

The stock was sold by the bank, and realized, after the pay-

ment of all costs, the sum of $13,495.10. This sum satisfied the

note, and left a surplus of $3,536.45, and the manner in which

this surplus is to be distributed is the question presented on the

appeal.

The bank, holding many other large claims against the es-

tate, asserts its right to apply this surplus to their payment,

insisting that by the law merchant it has a lien over other
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creditors, and if not, having possession of the fund, its right to

a set-off against the claim of the administrator can not be de-

nied.

We find no decision by this court determining the question

involved; but the right of a bank to a general lien on the

money and funds of the depositor in its vaults for the pay-

ment of the balance of the general account of the depositor is

recognized by all the elementary books on the subject of banks

and banking, and sustained by an unbroken line of American

decisions. So M'hen the depositor is indebted to the bank, his

funds in the bank may be applied to the payment of the debt

at its maturity, and a failure of the bank to make such an appli-

cation has been held to discharge the indorser or sureties.

The right to a set-off would also exist against the adminis-

trator or representative of the depositor attempting to recover

the deposit after his death: Morse on Banking, 34-36.

This doctrine as to the general lien of a bank, or its right

to a set-off, does not control the question involved in this case.

It is equally as well settled that when the deposit is made

for a special purpose, with the knowledge and undertaking of

the bank, that purpose must be carried out ; or when the pledge

is specific to secure a particular debt, the lien only applies

to the debt intended to be secured by it. "A security given for

a contemporaneous advance of one thousand pounds by the

banker was held not te be applicable against an indebtedness
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estate, and in order to a settlement with creditors, filed a peti
tion in the Louisville chancery court, to which the appellant
( Masonic Savings Bank ) was made a defendant. The estate
of Bangs was not only i nvolved, but utterly insolvent.
The Masonic S avings Bank, being a large creditor of the es
tate, filed an answer and counterclaim, setting forth its vari
ous demands, and among them the note for ten thousand dollars.
A j udgment was a ked by the bank for the sale of the stock
p ledged to secure the payment of that note. The a dministrator
and the bank con ented by an agreed order that the bank should
sell the stock, subject to the rights of the p arties i n interest.
The stock was sold by the bank, and realized, after the p ay
ment of all cost , the sum of $13 495. 10. This sum satisfied the
note, and left a surplus of $3,536.45, and the manner in which
this surplus is to be distributed i the question presented on the
appeal.
The bank, holding many other large claims against the es
tate, asserts its right to apply this surplus to their p aym nt,
insisting that by the law merchant it has a l ien over other
creditors, and if not, having pos ession of the fund, its right to
a set-off against the claim of the administrator can not be de
ni d.
We find no decision by this court determining the question
i nvolved ; but the right of a bank to a general l ien on the
mon y and funds of the depositor in its vault for the pay
ment of the balance of the en ral account of the depo itor is
recognized by all the el m ntary books on the subject of banks
and banking, and sustained by an unbroken line of American
decisions. So when the depositor i indebted to the bank, his
funds in the bank may be applied to the paym nt of the debt
at its maturity, and a failure of the bank to make such an app l i
cation has been held to di charrre the in :I.ors r or sureties.
The right to a set-off would also xi t against the adminis
trator or representative of the depositor attemptin g to recover
the deposit after his death : forse on Banking 34-36.
This doctrine as to the general l ien of a bank, or its right
to a set-off, does not control the question involved in this case.
It is equally as wel l settled that when the deposit is made
for a special purpose, with the knowledge and undertaking of
the bank, that purpose must be carried out · or when the p ledge
is specific to secure a particular debt, the l ien only applies
to the debt intended to be secured by it. " A security given for
a contemporaneous advance of one thousand pounds by the
b anker was lJeld nrt t� be applicable against an indebtedness
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of five hundred pounds afterwards arising on the ordinary run-

ning account": Morse on Banking, 36.

In this case the intestate deposited with the bank three

hundred shares of the New Gait House stock to secure the

payment of the note for ten thousand dollars. The title to the

stock was in the intestate, subject to this pledge, and the bank

had no right to sell more of the stock than would satisfy the

debt it was given to secure. If two hundred shares had satisfied

the debt, the intestate, if living, could have maintained an ac-

tion against the bank for the remaining one hundred shares.

The debt having been paid, the pledgor or owner would have

been entitled to the immediate possession of the stock remaining

unsold.

The administrator of Bangs consented that the whole of this

stock might be sold by the bank, and when sold, the special

pledge having been satisfied, the surplus fund arising from the

sale passed to the administrator. It was the property of the

estate, and its conversion into money did not alter the rights of

the parties. If the appellee, as the administrator, had paid off
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the ten-thousand dollar note, the whole of the stock would have

belonged to the estate, and no lien could have been asserted

against the administrator so as to have prevented a distribution

among the general creditors.

The special agreement with reference to the particular debt

repels the inference that it was pledged for any and all debts

that might thereafter be owing the bank by the intestate. In

3 Parsons on Contracts, 264, 265, the lien of the banker is thus

stated: "When a negotiable note is indorsed to a banker by

the payee as collateral security for one only of several demands

for which he is liable, the banker has no lien on such note as

security on any other demand against the indorser."

Kent in his Commentaries states the rule: "The pawnee

will not be allowed to retain the pledge for any other debt than

that for which it was made, even though the holder be a banker ' ' :

2 Kent's Com. 775.

In Duncan v. Brennan, 83 N. Y. 487, it was held that per-

sonal property pledged for a particular loan, can not, in the

absence of a special agreement, be held by the pledgee for any

other advance; and in that case it was also said that "the

general lien which bankers have upon bills, notes, and other

securities deposited with them for a balance due on general

account, can not exist where the pledge of property is for a

specific sum, and not a general pledge."

In the ease of Neponset Bank v. Leland, 5 Met. 259, it was
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of five hundred pounds afterwards arising on the ordinary run
ning account ' ' : Morse on Banking, 36.
In this case the i ntestate deposited with the bank three
hundred shares of the New Galt House stock to secure the
payment of the note for ten thousand dollars. The title to the
stock was i n the intestate, subject to this p ledge, and the bank
had no right to s l l more of the stock than would satisfy the
debt it was given to secure. If two hundred shares had satisfied
the debt, the intestate, if l iving, could h ave maintained an ac
tion against the bank for the remaining one hundred shares.
The debt having been paid, the p ledgor or owner would have
been entitled to the immediate possession of the stock r maining
unsold.
The administrator of Bangs consented that the whole of this
stock might be sold by the bank, and when sold, the special
p ledge having b en satisfied, the surplus fund arising from the
sale passed to the administrator. It was the property of the
estate, and its conversion into money did not alter the rights of
th parti s. If the appellee, as the administrator, had paid off
the ten-thousand dollar note, the whole of the stock would have
belonged to the estate, and no l ien could have been asserted
against the administrator so as to have prevented a distribution
among the general creditors.
The special agreement with reference to the particular debt
rep ls the inference that it was p ledge d for any and all debts
that might thereafter be owing the bank by the intestate. In
3 Parsons on Contracts, 264, 265, the l ien of the banker is thus
stated : ' ' When a negotiable note is indorsed to a banker by
the payee as collateral security for one only of several demands
for which he is liab le, the banker has no lien on such note as
security on any other demand again t the indorser. "
Kent i n his Commentaries states the rule : ' ' The pawnee
wil l not be allowed to retain the pledge for any other debt than
that for which it was made, even though the holder be a banker " :
2 Kent 's Com. 775.
In Dlmcan v. Brennan, 3 N. Y. 487, it was held that per
sonal property pledged for a particular loan, can not, in the
absence of a special agreement, be held by the p ledgee for any
other advance ; and in that case it was also said that ' ' the
general lien which bankers have upon bills, notes, and other
securities deposited with them for a balance due on general
account, can not exist where the p ledge of property is for a
specific sum, and not a general p ledge. ' '
In the case of Neponset Bank v. Leland, 5 Met. 259, it was
105
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adjudged that "where a negotiable note is indorsed to a bank

by the payee as collateral security for only one of several de-

mands on which he is liable, the bank has no lien on such note

as security for any other demand against the indorser."

In the case of Wyckoff v. Anthony, 90 N. Y. 442, the bonds

in controversy were pledged by the plaintiff as collateral security

for a note of eight thousand dollars. The plaintiff tendered

the firm the amount of the debt and interest, and demanded the

securities. The defendants refused to deliver them unless the

plaintiff would pay another claim of the defendants against the

plaintiff, for which the bonds had not been specifically pledged.

The plaintiff then brought his action for the value of the

bonds, alleging their conversion by the defendants. It was held

that "where securities are pledged to a banker or broker for

the payment of a particular loan or debt, he has no lien on the

securities for a general balance, or for the payment of other

claims," and a recovery was permitted.

We have found no case decided by the courts of this country

sustaining the position assumed by counsel for the appellant,
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and the English cases relied on, particularly the case of Davis

V. Bowsher, 5 Term Rep. 488, decided by Lord Kenyon, states

the rule to be, that by the general law of the land a banker

has a general lien upon all the securities in his hands belong-

ing to any particular person for" his general balance, unless

there be evidence to show that he received any particular se-

curity under special circumstances, which would take it out of

the common rule.

This general lien arises from the usage of trade; and the

fact that the parties have made the pledge for the particular

debt must be held to exclude the intention of creating or re-

lying on a lien that would otherwise exist upon the general

deposit account. It is a special deposit or pledge for a special

purpose, and when that purpose is accomplished, the lien ceases

to exist. A general lien in such a case would be inconsistent

with the special undertaking: Grant on Banking, 168.

Counsel on each side in this case have bestowed much labor

in presenting and reviewing the authorities on this question,

and w^hile some of the English cases would tend to sustain the

claim of lien, the whole current of American authority is

against such a doctrine.

Nor is the appellant entitled to a set-off, either at law or

equity, against this claim of the administrator. Mutual debts

existing between the intestate and the bank might be set off

by the bank, either at law or equity; but in this case, there
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adjudged that " where a negotiable note is indorsed to a bank
by the payee as collateral security for only one of several de
mands on which he is liable, the bank has no lien on such note
as security for any other demand against the indorser. ' '
In the case of Wyckoff v. Anthony, 9 0 N. Y. 442, the bonds
in controversy were pledged by the p laintiff as collateral security
for a note of eight thousand dollars. The plaintiff tendered
the firm the amount of the debt and interest, and demanded the
securities. The defendants refused to deliver them unles the
p laintiff would pay another claim of the defendants again t the
plainti ff, for which the bonds had not been specifically pl edged .
The plaintiff then brou ht his action for the value of the
bonds, alleging their conver ion by the def ndants. It was h ld
that " where securities are p ledged to a banker or broker for
the p ayment of a particular loan or d bt, he has no lien on the
securities for a general balance, or for the payment of other
claims, ' ' and a recovery was permitt d.
We have found no case decided by the courts of this country
sustaining the position assumed by counsel for the appellant,
and the English cases relied on, particul arly the case of Davis
v. Bowsher, 5 Term Rep. 488, decided by Lord Kenyon, states
the rule to be, that by the gen ral law of the land a banker
has a general lien upon a ll the securities in his hands belong
ing to any particular person for his general balance, unle s
there be evid nee to show that he received any particular se
curity under special circumstances, which would take it out of
the common rule.
This general lien a rises from the usage of trade ; and the
fact that the parties have made the p ledge for the particular
debt must be held to exclude the intention of creating or re
lying on a lien that would otherwise exist upon the general
deposit account. It is a special deposit or pledge for a special
purpose, and when that purpose is accomplished , the lien ceases
to exist. A general lien i n such a case would be inconsistent
with the special undertaking : Grant on Banking, 1 68.
Counsel on each side in this case have bestowed much labor
in p resenting and reviewing the authorities on this question,
and while some of the English cases would tend to sustain the
claim of lien, the whole current of American authority is
against such a doctrine.
Nor is the appellant entitled to a set-off, either at law or
equity, against this claim of the administrator. l\f utual debts
existin o· between the intestate and the bank might be set off
by the bank, either at law or equity ; but in this case, there
1 0h
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was no debt due the intestate. The latter was liable to the

bank for a large sum of money, and had pledged his stock in

a corporation to pay a part of the debt only. The stock was

not converted by the bank into money during the life of the

intestate, and no lien, legal or equitable, existed on the

part of the bank outside of the pledge. The stock was the prop-

erty of the intestate in the possession of the bank, and at his

death the title vested in his personal representative. If Bangs

had mortgaged his personal property to secure this debt, a

satisfaction of the mortgage debt by a sale of a part of the per-

sonalty would have left the intestate entitled to the remainder

free of any encumbrance by reason of the mortgage, and the

pledge by a delivery of the possession of the stock to the bank

only invested it with an equity to the extent of the pledge made.

Equitable rights might have arisen as between the intestate,

if living, and the bank, entitling the latter to some of the pro-

visional remedies authorized by the code; but here the personal

assets, after satisfying the lien, vested in the administrator, and

the specific lien having been removed, the surplus is for dis-
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tribution between creditors, as provided in sections 33 and 34

of article 2, chapter 39, General Statutes.

When the personal estate is covered by liens giving a creditor

priority, the residue, after satisfying the lien, must be paid to

other creditors until they have received a sum equal, pro rata,

with the lien creditor. This statutory provision applies to all

liens created on the personal estate, whether by operation of

law or by express contract between the parties: Spratt v. First

National Bank of Richmond, 84 Ky. 85.

The estate being insolvent in any event, the bank must stand

back until the other creditors are made equal to the lien as-

serted and allowed it by reason of the pledge.

The judgment below, conforming to these views, must be

affirmed.

27. HOUTON V. HOLLIDAY,

2 Murphy (N. C.) Ill; 5 Am. D. 522, 1812.

Quantum meruit for money had and received. Henry Taylor

borrowed of Holliday $200.00 and pledged as security his negro

slave, whose services were worth $60.00 a year. Taylor died,

leaving the slave to his daughter Lucy, who a year later married

Houton. The latter paid the loan, received back the slave and
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HOLLIDAY.

§ § 26,

27

was no debt due the intestate. The latter was liable to the
bank for a large um of money, and had pledged his stock i n
The stock was
a corporation to pay a p art of the debt only.
not converted by the bank into money during the life of the
intestate, and no lien, legal or equitable, existed on the
part of the bank outsi de of the pledge. The stock was the p rop
erty of the intestate in the possession of the bank, and at his
death the title vested in his personal repre entative. If Bangs
had mortgaged his per onal property to secure this debt, a
satisfaction o f th mortgage lebt by a sale of a part of the per
sonalty would have left the int tate entitled to the remainder
free of any encumbrance by r ason .of the mortgage, and the
pledge by a delivery of the possession of the stock to th bank
only inv sted it " ith an equity to the extent of the pledge made.
E quitable right mi ht have ari en as betw n th inte tate,
if living, and th bank, entitlin()' the latter to some of the pro
visional remedie authorized by the code ; but here the personal
as ets, after satisfying the lien, vested in the admini trator, and
the specific lien having been removed, the surplus is for dis
tribution between creditors as provid d i n sections 3 3 and 3 4
o f article 2 , chapt r 39 , General Statutes.
When the personal estate is cov red by l iens giving a creditor
priority, the residue, after satisfying the lien, must be paid to
other er ditors until they have received a um equal, pro rata,
with th lien creditor. This statutory provision applies to all
l iens created on the personal estate, whether by operation of
law or by expre s contract between the p arti s : Spratt v. First
National Bank of Richmond, 84 Ky. 85.
The estate being insolvent in any event, the bank must stand
back until the other creditors are made equal to the lien as
serted and allowed it by reason of the pledge.
The j udgment below, conforming to these views, must be
affirmed.

27.

R OUTON V. HOLLIDAY,

2 Murphy (N. C.) 111 j

5

Am. D. 522. 1812.

Quantum meruit for money had and received. Henry Taylor
borrowed of Holliday $200.00 and pledged as security his negro
slave, whose services were worth $60.00 a year. Taylor died,
leaving the slave to his daughter lJucy, who a year later married
Routon. The latter paid the loan, received back the slave and
] 07

§ 27
§ 27 PIGNUS, OE PLEDGE.

demanded of Holliday pay for the services of the slave from

Taylor's death until payment of the loan. Verdict for plaintiff

for excess of the services over interest on the loan.

PIGN--US, OR

PLEDGE.

demanded of Holliday pay for the services of the sl ave from
Taylor 's death until payment of the loan. Verd ict for p l aintiff
for excess of the services over i nterest on the loan.

By Court, Taylor, C. J. It has been the uniform practice of

the courts of equity of this state, to make a mortgagee in pos-

session to account for the rents and profits upon a bill filed for

redemption. This is a necessary consequence of the principles

which prevail in those courts relative to a mortgage, which is

considered only as a security for money lent, and the mortgagee

a trustee for the mortgagor. To sanction an opposite doctrine,

even in the case of pledges where the profits exceed the interest

of the money lent, would be to furnish facilities for the evasion

of the statute against usviry, almost amounting to a repeal of

that salutary law. Nothing can come more completely within

the legal notion of a pledge, than the slave held by Holliday in

the present case, for by the very terms of the contract, it was

so to continue until the money should be paid; no legal prop-

erty vesting in Holliday, who had only a lien upon it to secure

his debt. All the profits, therefore, exceeding the interest of
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his debt, he received to the plaintiff's use, and cannot con-

scientiously withhold. Wherever a man receives money be-

longing to another, without any valuable consideration given,

the law implies that the person receiving, promised to account

for it to the true owner; and the breach of such implied under-

taking is to be compensated for in the present form of action,

which is according to Mr. Justice Blackstone, "a very exten-

sive and beneficial remedy, applicable to almost every case

where a person has received money, which ex aequo et hono, he

ought to refund." Nor is its application to cases like the pres-

ent, without authority from direct adjudication; the case of

Astley V. Reynolds, Strange, 915, furnishes an instance of a man

being allowed to receive the surplus which he had paid beyond

legal interest, in order to get possession of goods which he had

pledged. In principle, the cases are the same; the only thing

in which they differ is, that in the case before us, the money

was received by the defendant from the labor of the pledge; in

the other, it was paid by the sheriff.

Let judgment be entered for the plaintiff.
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By Court, TAYLOR, C. J. It has been the uniform practice of
the courts of equity of this state, to make a mortgagee in pos
session to account for the rents and p rofits upon a bill filed for
redemption. This is a neces ary consequence of the p rinciples
which preva i l in those courts relative to a mortgage, which is
considered only as a security for money lent, and th mortgagee
a trustee for the mortgagor.
To sanction an opposite doctrine,
even in the case of pledges where the p rofits exceed the interest
o f the money lent, would be to furnish faci l ities for the evasion
of the statute against u ury, almost amounting to a repeal of
that sa l utary law. Noth ing can come more compl tely within
the legal notion of a pl dge, than the l ave b ld by Holliday in
the pr s nt case, for by the v ry term of the contract, i t was
so to continue until the mon y should be paid ; no legal p rop
erty vesting in Holliday, who had only a l i n upon it to cure
his debt. All the profits, therefor , exc eding the interest of
his debt, he received to the plaintiff ' u , and cannot con
scientiously w ithhold. W herever a man receives money be
lonO'ing to another, without any valuable consid ration given,
the law impl ies that the per on r c iving prom ised to account
for it to the true owner ; and the br ach of su h i mplied under
taking is to be compen ated for i n the pr nt form of action,
which is according to Mr. Justice Black tone, ' ' a very exten
sive and beneficial r medy, appl icable to al most every case
·where a person has received money, which x a quo et bono, he
ou ht to refund. ' ' Nor is its application to cas like the pres
ent, without authority from direct adjudication ; the case o f
A tley v. Reynolds, Stran e , 9 1 5, furnishe a n instance o f a man
being allowed to r ceive the surp l us which h had paid beyond
legal interest, i n order to get pos ession of goods which he had
pledged. In principle, the cases are the a m ; the only thing
in which they differ is, that in the ca e before u s , the money
was recei ved by the defendant from the labor o f the pledge ; in
the other, it was paid by the sheriff.
Let judgment be entered for the plaintiff.
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A 28. GEMMELL V. DAVIS,

v.

DAVIS.

§ 28

G EMMELL V. DAVIS,

75 Md. 546; 23 Atl. R. 1032; 32 Am. St. B. 412. 1892.

75 Md. 546j 23 A tl. R. 1 032j 32 Am. St. R. 412.

Appeal from an auditor's order for distribution of dividends

1 92.

of stock in a corporation.

McSherry, J. (After deciding that a corporation has no lien

on the^stock of a^ stockholder to satisfy a debt due the company

from him.) There was some additional evidence taken relative

of

Appeal from an auditor 's order for distribution of dividends
stock in a corporation.

to the ownership of Bry don's stock. It appears from this evi-

dence that Brydon's stock was first pledged by him to Henry

G. Davis and Company on August 27, 1874. No assignment was

then indorsed on the certificates, but the certificates were placed

by Brydon in an envelope, and were delivered to one of the

members of the firm of Henry G. Davis and Company, and

upon or accompanying the envelope was this memorandum,

viz.: "August 27, 1874. Five hundred and three shares stock

of the North Branch Company William A. Brydon placed in

the hands of W. R. Davis as collateral for certain advances

by H. G. Davis & Co. Received August 27, 1874, four hundred

dollars. W. A. Brydon." Subsequently the assignment of No-
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vember 13, 1888, was written on the certificates, which, since

their delivery on August 27, 1874, have been continuously in the

possession of Henry G. Davis and Company. Brydon testified

that the assignment was made for the purpose of pledging the

stock as collateral security for the payment of the Gouverneur

lien, and for a loan of four hundred dollars; though Henry G.

Davis and Company claim that the pledge was intended to

secure numerous other items of indebtedness on the part of

Brydon to them. It further appears that on the twenty-eighth

day of October, 1876, Brydon executed the following transfer

of the same stock to his wife, viz.: "For value received, I

hereby assign and transfer to Susan V. Brydon four hundred

and ninety-two shares of the capital stock of the North Branch

Company, being certificates No said stock being

now held by H. G. Davis & Co. as collateral security for the pay-

ment of the Gouverneur decree, viz., $5,932.92 for which they

hold my note dated June 11, 1875. Witness my hand and seal

this twenty-eighth day of October, 1876." This, he testified,

was intended as a collateral security for his indebtedness to her.

The Gouverneur lien has been paid off and discharged. It was

allowed as a valid claim against the North Branch Company on

the former appeal in this case; and tfiie four hundred dollars

109

McSHERRY, J. (After deciding that §:_Corporation has no l ien
on the s
f a stockholder
to satisf a debt due the company
;
me
a-dditional evi d ence taken relative
s
from him. ) There as o
to the ownership of Brydon 's stock. It appears from this evi
dence that Brydon ' stock was first p ledged by him to Henry
G. Davi and Company on August 27, 1 874. No assignment was
then indors d on the certificates, but the certificates were placed
by Brydon in an envelope, and were delivered to one of the
members of the firm of Henry G. Davis and Company, and
upon or accompanying the envelope was this memorandum,
viz. : " August 27, 1 74. Five hundred and three shares stock
of the North Branch Company William A. Brydon placed i n
the hands of W . R . Davis a s collateral for certain advances
by H. G . Davis & Co. R eceived AuO'ust 27, 1874, four hundred
dollars. W. A. Brydon. " Subsequently the assignment of No
vember 13, 1
, was written on the certificates, which, since
their d livery on August 27, 1 74, have been continuously in the
possession of H nry G. Davis and Company. Brydon testified
that the assignment was made for the purpose of pledging the
stock as coll ateral security for the payment of the Gouverneur
l ien, and for a loan of four hundred dollars ; though Henry G.
Davis and Company claim that the pl edge was intended to
secure numerous other items of indebtedness on the part of
B rydon to them. It further appears that on the twenty-eighth
day of October, 1 76, Brydon executed the following transfer
of the same tock to hi wi fe, viz. : " For value received, I
hereby assign and tran fer to Susan V. Brydon four hundred
and ninety-two shares of the capital stock of the North Branch
Company, being certificates No.
said stock being
now held by H. G. Davis & C o. as collateral security for the p ay
ment of the Gouverneur decree, viz. , $5,932.92 for which they
hold my note dated June 1 1 , 1 875. Witness my hand and seal
this twenty-eighth day of October, 1 876. ' ' This, he testified,
was intended as a collateral security for his indebtedness to her.
The Gouverneur l ien has been paid off and discharged. It was
allowed as a valid claim against the North Branch Company on
the former appeal in this case ; and tb.e four hundred dollars

109

§ 28

§ 28 PIGNUS, OR PLEDGE.

according to Bry don's testimony, have likewise been settled.

That Brydon was justly indebted to his wife when he executed

this transfer to her does not admit of a doubt. That he was also

indebted to Henry G. Davis and Company for large advances

made by them to him is equally certain.

As the case now stands, there are three claimants to the fund

constituting the dividend on the Brydon stock, namely, the

North Branch Company, represented by its minority stock-

holders: Henry 6. Davis and Company, and Mrs. Susan V.

Brydon, though there is no contest between the latter two; for,

Avhilst they both claim the fund, they do not claim it as against

each other, but as against the North Branch Company. If

Davis and Company are entitled to the dividend, or if Mrs.

Brydon is entitled to it, the claim of the North Branch Com-

l)any must fall. If they be not entitled to it, the North Branch

Company will be, provided Brydon is actually indebted to it as

alleged.

So far as the appellants are concerned, it makes no difference

whether the dividend on the Brydon stock rightfully belongs
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to Davis and Company or to Mrs. Brydon. Unless the North

Branch Company — the body corporate, not Gemmell and Sin-

clair, as individual stockholders — has a lien on the dividend,

which lien is prior in its equities to the claims of Davis and

Company and Mrs. Brydon, the contention of the appellants

cannot be sustained. Naturally, therefore, the first question

which presents itself is, assuming that Brydon is indebted to

the North Branch Company in an amount twice as large as

the dividend, what claim or lien has the company on that divi-

dend? There is no lien reserved in the charter of this com-

pany (Act, 1867, c. 309), or even in its by-laws, in favor of

the corporation upon the stock of any shareholder to satisfy

or secure a debt due by him to the company. No such lien

exists at common law : Angell and Ames on Corporations, sees.

355, 569 ; Cook on Stocks and Stockholders, sec. 521 ; Massachu-

setts Iron Co. V. Hooper, 7 Cush. 183 ; and unless created by

statute, or by the charter, or, perhaps, in some instances, by a

usage brought to the knowledge of, and acted on by both parties,

it does not exist at all : Morse on Banks and Banking, 505. As

the company had, and could have had by implication or by opera-

tion of law, no lien on Brydon 's stock to secure the debt due

by him to it, it was in no position to resist or prevent a transfer

of that stock to some one else ; but the right of a corporation to

withhold a dividend from a stockholder who is indebted to it,

rests upon an entirely different principle. It is the right of set-
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according to Brydon 's testimony, have l ikewise been settled.
That Brydon was justly indebted to h is wife when he executed
this transfer to her does not admit of a doubt. That he was also
indebted to Henry G. Davis and Company for large advances
made by them to him is equally certain.
As the case now stands, there are three c laimants to the fund
constituting the d ividend on the Brydon stock, namely, the
North Branch Company, represented by i ts minority stock
holders : Henry G. Davis and Company, and Mrs. Susan V.
Brydon, though there is no contest between the latter two ; for,
whilst they both claim the fund, they do not claim it as against
each other, but as against the North Branch Company. I f
Davis and Company are entitled t o the dividend, or i f Mrs.
Brydon is entitled to it, the cl aim of the North Branch Com
pany must fall. If they be not entitled to it, the North Branch
Company will be, provided Brydon i actually indebted to it as
alleged.
So far as the appellant are concerned, it makes no difference
whether the dividend on the Brydon stock rightfully belongs
to Davis and Company or to Mr . Brydon. Unless the North
Branch Company-the body corporate, not emmell and Sin
clair, as i ndividual stockholders-has a lien on the divid nd,
"\Yhich lien is prior in its quiti to the claims of Davis and
Company and Mr . Brydon, th contention of the appellants
cannot be sustained. Naturally, th refore, the first question
which p re ents it elf i , a suming that Brydon i indebted to
the North Branch Company in an amount twice as l arge as
the d ividend, what claim or lien has the company on that divi
dend � There is no lien reserv d in the charter of this com
pany ( Act, 1 8 67, c. 309 ) , or ev n in its by-laws, in favor of
the corporation upon the stock of any sharehold r to satisfy
or secure a debt due by h i m to the company. No such l ien
exists at common law : An ell and Ame on Corporations, sec .
355, 569 ; Cook on Stocks and Stockholders, sec. 521 ; Massachu
setts Iron Co. v. Hooper, 7 C ush. 1 83 ; and unless created by
statute, or by the charter, or, perhaps, in some i nstances, by a
usage brought to the knowledge of, and acted on by both parties,
it does not exist at all : Morse on Banks and Banking, 505. As
the company had, and could have had by implication or by opera
tion of law, no l ien on Brydon 's stock to secure the debt due
by him to it, it was in no position to resist or prevent a transfer
of that stock to some one else ; but the right of a corporation to
withhold a divi dend from a stockholder who is in debted to it,
rests upon an entirely different principle. It is the right of set-
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off; for the dividend is a simple debt owing from the corpora-

tion to the shareholder. As in every other case to which this

doctrine of set-off is applicable, the debt, that is, the dividend

due by the corporation, must be payable by it to the person from

whom the obligfation to the corporation is demandable. If the

stock has passed into the hands of a third party before the divi-

dend has been declared, the right of set-off is gone; because a

dividend declared after a transfer of stock has been made be-

longs to the assignee, and not to the assignor. Had the stock

in question been assigned on the company's books, and had new

certificates been issued in the name of Davis and Company, or

Mrs. Brydon before this dividend was declared, the right of

set-off would have been incontestably extinguished. Has it,

under the circumstances of this case, been preserved?

As between vendor and vendee, or pledgor and pledgee, of

stock; a transfer on the books of the company is not essential

to perfect an equitable title in the vendee or pledgee : Noble v.

Turner, 69 Md. 519, 16 Atl. R. 124; Baltimore etc. Brick Co. v.
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Mali, 65 Ud. 96, 3 Atl. R. 285, 57 Am. Rep. 304; Cecil Nat.

Bank v. Watsonto^\Ti Bank, 105 U. S. 217; Johnston v. Laflin,

103 U. S. 800. This principle is fully recognized by the act of

1886, chapter 287, embodied in section 277, article 23 of the

code. By the assignment and delivery of certificates the title

passed to the pledgee. As between vendor and vendee of shares

of stock it is the settled rule that the vendee is entitled to all the

dividends on the stock which are declared after the sale of the

stock. In other words, dijMeiids belong to the person entitled to

the stock when the dividends are declared. Abercrombie v. Rid-

dle, 3 Md. Ch. 320. Evm though the transfer has not been

recorded, the transferee has a right to the dividends, as against

the transferrer: Cook on Stocks and Stockholders, sec. 541. A

pledgee is protected in the same way as a purchaser of stock:

Cook on Stocks and Stockholders, sec. 432; and consequently

dividends declared during the continuance of the pledge belong

to_hira, though he is not registered as owner on the corporate

books : Cook on Stocks and Stockholders, sec. 468 ; Hill v. Newi-

chawanick Co., 8 Hun, 459, affirmed in 71 N. Y. 593, If not so

registered, and the corporation pays the dividend in good faith

and without notice of the transfer to the nominal owner, the

payment would be undoubtedly a good one; but a pledgee who

neglects to notify the corporation that he holds the stock in

pledge, or to take the proper steps to secure title to the stock in

his own name, will not be protected against the lien of the cor-

poration upon the stock to secure the payment of an indebted-

Ill
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DA VIS.

§ 28

o ff ; for the dividend i a simple debt owing from the corpora
tiou to the har"holder. As in every other case to which th i
d ctrine of set-off i s applicable, the debt, that i , the di id nd
due by the corporation, mu t be payable by it to the person from
whom the obligation to the corporation is deman lable. If th
stock ha pa ed into the hands of a third party before the divi
dend has been declared, the right of set-off i gone ; becau e a
d ividend declared after a tran fer of tock has been made be
long to the as ignee, and not to the as ignor. Had the stock
i n question been a igned on the company 's books, and had n w
certificates been issued i n the name of Davi and Company, or
Ir . Brydon before thi
d ivi l nd " a declared, the right of
et-off would have been inconte tably extingui h d . Has it�
und r th circumstan e of thi ca , been p re rved �
A b tween vendor and vende , or p ledO'or and pledO'ee, o f
stcck, �-:@_ f r o n the book of the company i not e ential
to
rfect an e iuitable titl i n the vendee or pled e : Noble v .
Turner 9 7\Id. 5 19, 16 Atl. R. 12± ; Baltimore tc. Bri k Co. v.
Iali, 65 1\Id. 96 3 Atl. R. 2 5, 57 Am. R p. 30± Cecil Nat.
Bank v. Wat ontown Bank 105 U. S. 2 1 7 ; John ton v. Laflin,
103 U. S. 00. This principl e i fully recoanized by the act of
1 6, chapter 287 embodied i n ction 277, arti l 2 3 of the
code. By the assio-nment and d livery of certificate the title
pa sed to the pledgee. A between ven or and v nclee of shar
of tock it i the settled rule that the v ndee i entitled to al l the
dividend on the tock which are declared after the sale of the
stock. In other word di 1i nd belong to the per on entitled to
the . tock when the <livid ncl are declar cl. Abercrombie v. R id
ell 3 l\Id. 'h. 320. E' n thou ·h the tran fer has not be n
record d, the tran.,feree ha a ri O'ht to the d ividends, as aO'ain t
the tran f err r : Cook on tock and tockholder , ec. 541. A
pledgee i protected in the am way a a purchaser of stock :
Cook on tock and tockhol d r , sec. 432 · and con equently
dividend declared during the continuance of the p led e belong
to him thouO'h he is not regi. tered a owner on the corporate
book : Cook on Stock and tockholders, ec. 46 Hill v. Newi
chawanick C o., 8 Hun, 459 affirmed in 71 N. Y. 593. I f not so
r O'i tered, and the corporation pays the dividend in good faith
and without notice of the transfer to the nominal owner, the
payment would be undoubtedly a good one ; but a pledgee who
ne lects to notify the corporation that he holds the tock i n
p ledge o r t o take the proper steps to secure title to the stock i n
hi own name, will not be protected ao-ainst the lien of the cor
p oration upon the stock to secure the payment of an i ndebted·

,

·
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ness contracted to the company by the pledgor in the meantime,

and subsequently to the pledge of the shares: Cook on Stocks

and Stockholders, sec. 525.

PIGNUS, OR PLEDGE.

ness contracted to the company by the pledO'or in the meantime,
and subsequently to the pledge of the shares : Cook on StockE
and Stockholders, sec. 525.
Order affirmed with costs.

Order affirmed with costs.

29. WRIGHT V. BANK OF METROPOLIS,

110 N. Y. 237; 18 N. E. B. 79; 6 Am. St. B. 356. 1888.

Damages for the conversion of stock owned by "Wright, and

loaned by him to one Elliott to be used as security for a note

29.

WRI G H T V. BANK OF METROPOLIS,

due the bank, but not to be sold for six months, January 23,

1878, Elliott informed the bank that ]\Ir. Wright consented to a

sale of the stock. January 29, 1878, the stock was sold. It was

110 N. Y.

237; 1 8 N. E. R. 79; 6 Am.

t. R. 356.

1 88.

the owner's son who gave the assent, and when plaintiff learned

of the sale. May 9, he demanded the stock, tendering the amount

for which it had been pledged, October 7, 1879, he began suit.

February 14, 1881, it had reached the highest price, $18,003.

Verdict for plaintiff for $3,391.25. There was no evidence to

show that the stock was ever worth just that amount. Both

parties were dissatisfied with the amount and appealed,
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Peckham, J. This case comes before us in a somewhat pecu-

liar condition. As both parties appeal from the same judgment,

which is for a sum of money only, it would seem as if there

ought not to be much difficulty in obtaining its reversal. It

is obvious, however, that a mere reversal would do neither party

any good, as the case would then go down for a new trial, leav-

ing the important legal question in the case not passed upon

by this court. This, we think, would be an injustice to both

sides. The case is here, and the main question is in regard to

the rule of damages, and we think it ought to be decided. By

this charge, the case was left to the jury to give the highest

Damages for the conversion of stock owned b Wri ht, and
l oaned by him to one Elliott to be u ed a ecurity for a note
due the bank, but not to be sol d for six months. January 23,
1 7 , Ell iott informed the bank that fr. Wright con ented to a
sale of the tock. January 29, 1 7 , th tock wa sold. It wa
the owner s son who gave the a ent, and when plaintiff learned
of th ale, J\fay 9, he d mantled the tock tend ring the amount
for which it had been pl dg d.
ctob r 7, 1 79, he beO'an ui.t.
F bruary 1 4, 1 1, it had r ached the hiO'he t price $1 ,003.
V relict for plaintiff for $3,39 1 .25.
Th r was no evid nc to
sh w that the t k wa
ver w rth ju t that a mount. Both
parties were di ati fied with the amount and appealed.

price the stock could have been sold for intermediate its con-

version and the day of trial, provided the jury thought, under

all the circumstances, that the action had been commenced within

a reasonable time after the conversion, and had been prosecuted

with reasonable diligence since. Authority for this rule is

claimed under Romaine v. Van Allen, 26 N. Y. 309, and sev-

eral other cases of a somewhat similar nature referred to therein,

Markham v. Jaudon, 41 Id. 235, followed the rule laid down in

Romaine v. Van Allen, supra. In these cases, a recovery was

permitted which gave the plaintiff the highest price of the stock

between the conversion and the trial. In the Markham case,
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PECKHAM, J. Thi ca e come bef re u in a omewhat pecu
l iar condition. A both partie app al from th same j udgm nt,
which is for a sum of mon y only, it would eem a if there
ought not to be much difficulty in btainin it rev r al. It
is obviou , however, that a m re rev r al woul 1 do neith r party
any ood, as the ca e would then go down for a new tri al, leav
ing the important leO'al que tion in the case not p ass d upon
by this court. This, we think, would be an in.ju tice to both
side . The case i here, and the main question is in regard to
the rule of damages, and we think it ought to b e decided. By
this charge, the ca e was 1 ft to the jury to ive the highe t
price the stock could have been sol for int rm diate its con
version and the day of trial, provid d the jury thought, und r
all the circumstances, that the action had b en commenc d within
a reasonable time after the conversion, and had been prosecuted
with rea on.able diligence since. Authority for this rule is
claimed under R omaine v. Van Allen, 26 N. Y. 309, and ev
eral other ca es of a somewhat similar nature referred to therein.
Markham v. Jaudon, 41 Id. 2 35, followed the rule laid down in
Romaine v. Van Allen, supra. I n these ca es, a recovery was
permitted which gave the plaintiff the highe t price of the stock
between the conversion and the \rial. In the Markham case,
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the plaintiff had not paid for the stocks, but was having them

carried for him by his broker (the defendant) on a margin.

Yet this fact was not regarded as making any difference in the

rule of damages, and the ease was thought to be controlled by

that of Romaine.

In this state of the rule the case of Matthews v. Coe, 49 N.

Y. 57-62, came before the court. The precise question was not

therein involved, but the court (per Church, C. J.) took occa-

sion to intimate that it was not entirely satisfied with the cor-

rectness of the rule in any case not special and exceptional in

its circumstances, and the learned judge added that they did

not regard the rule as so firmly settled by authority as to be

beyond the reach of review whenever an occasion should render

it necessary. One phase of the question again came before this

court, and in proper form, in Baker v. Drake, 53 N. Y. 211, 13

Am. Rep. 507, where plaintiff had paid but a small percentage

on the value of the stock, and his broker, the defendant, was

carrying the same on a margin, and the plaintiff had recovered
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in the court below, as damages for the unauthorized sale of the

stock, the highest price between the time of conversion and the

time of trial. The rule was applied to substantially the same

facts as in Markham v. Jaudon, supra, and that case was cited

as authority for the decision of the court below. This court,

however, reversed the judgment, and disapproved the rule of

damages which had been applied. The opinion was written

by that very able and learned judge, Rapallo, and all the cases

pertaining to the subject were reviewed by him, and in such a

masterly manner as to leave nothing further for us to do in

that direction. We think the reasoning of the opinion calls for

a reversal of this judgment.

In the course of his opinion the judge said that the rule of

damages, as laid down by the trial court, following the case of

Markham v. Jaudon, supra, had "been recognized and adopted

in several late adjudications in this state in actions for the

conversion of property of fluctuating value; but its soundness,

as a general rule applicable to all cases of conversion of such

property, has been seriously questioned, and is denied in va-

rious adjudications in this and other states." The rule was

not regarded as one of those settled principles in the law, as

to the measure of damages, to which the maxim stare decisis

should be applied. The principle upon which the case was

decided rested upon the fundamental theory that in all cases

of the conversion of property (except where punitive damages

are allowed), the rule to be adopted should be one which af-
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the plaintiff had not paid for the stocks, but was having them
carried for him by h is broker ( the defendant ) on a margin.
Yet this fact was not regarded as making any difference in the
rule of da mages, and the case was thought to be controlled by
that of Romaine.
In this state of the rule the case of Matthews v. Coe, 49 N.
Y. 57-62, came before the court. The precise question was not
therein involved, but the court ( per Church, C. J. ) took occa
sion to int imate that it was not entirely sati :fi d with the cor
r ctness of the rule in any ca e not special and exceptional in
its circumstance , and the learned j udge added that t hey did
not regard the rule as so firmly settled by authority as to be
b yond the reach of review wh nev r an occasion should render
it neces ary. One pha e of the qu stion a ain came before this
court, and in prop r form, in Baker v. Drake, 53 N. Y. 2 1 1 , 13
Am. Rep. 507, where plaintiff had paid but a mall percentage
on the value of the tock, and his broker, the defendant, was
carrying the sam on a margin, and the plaintiff had recov red
in the court below, a dama
for the unauthorized sale of the
stock the highest price betw n the time of conver ion and the
time of trial. Th rul was applied to sub tantially the ame
fa t a in 1:arkham v. Jaudon, sil pra, and that case was cited
as authority for the deci ion of the court below. This court,
how v r, rever d the j udgment, and di approved the rule of
which had b en appli d. The opinion was written
damag
by that very able and learned j udge, Rapallo, and all the cases
pertaining to the ubject were reviewed by him, and in such a
ma ter ly manner as to leave nothing further for us to do i n
that direction. W think the reasoning of the opinion calls for
a_ r ver al of thi judgment.
In the cour e of hi opinion the judge said that the rule of
damag , a laid down by the trial court, following the case of
1arkham v . J andon, su pra, had ' ' been recognized and adopted
i n ever�l late adj udications i n this state i n actions for the
con er ion of prop rty of fiuctuatinO' value ; but its soundness,
a a g neral rul applicable to all cases of conversion of such
pr p rty ha b en eriously questioned, and is denied in va
riou adjudications in this and other state . ' ' The rule was
not regarded as one of those settled p rinciples in the l aw, as
to the measure of damages, to which the maxim stare decisis
shoul d be applied. The principle upon which the case was
decided rested upon the fundamental theory that in all cases
of the conver. ion of property ( exc pt where punitive damages
are allowed ) , the rule to be adopted should be one which af...
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fords the plaintiff a just indemnity for the loss he has sustained

by the sale of the stock ; and in cases where a loss of profits

is claimed, it should be, when awarded at all, an amount suf-

ficient to indemnify the party injured for the loss which is

the natural, reasonable, and proximate result of the wrong-

ful act complained of, and which a proper degree of prudence

on the part of the complainant would not have averted.

The rule thus stated, in the language of Judge Rapallo, he

proceeds to apply to the facts of the case before him. In stat-

ing what, in his view, would be a proper indemnity to the

injured party in such a case, the learned judge commenced

his statement with the fact that the plaintiff did not hold the

stocks for investment, and he added, that if "they had been

paid for and owned by the plaintiff, different considerations

would arise; but it must be borne in mind that we are treat-

ing of a speculation carried on with the capital of the broker

and not of the customer. If the broker has violated his con-

tract, or disposed of the stock without authority, the customer
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is entitled to recover such damages as would naturally be sus-

tained in restoring himself to the position of which he has been

deprived. He certainly has no right to be placed in a better

position than he would be in if the wrong had not been done. ' '

The whole reasoning of the opinion is still based upon the

question as to what damages would naturally be sustained by

the plaintiff' in restoring himself to the position he had been

in; or in other words, in repurchasing the stock. It is assumed

in the opinion that the sale by the defendants was illegal and

a conversion, and that plaintiff had a right to disaffirm the

sale, and to require defendants to replace the stock. If they

failed, then the learned judge says the plaintiff's remedy was

to do it himself, and to charge the defendants with the loss

necessarily sustained by him in doing so. Is not this equally

the duty of a plaintiff who owns the whole of the stock that

has been wrongfully sold? I mean, of course, to exclude all

question of punitive damages resting on bad faith. In the

one ease the plaintiff had a valid contract with the broker to

hold the stock, and the broker violates it, and sells the stock.

The duty of the broker is to replace it at once upon the de-

mand of the plaintiff. In case he does not, it is the duty of

the plaintiff to repurchase it. "Why should not the same duty

rest upon a plaintiff who has paid in full for his stock, and

has deposited it with another conditionally? The broker who

purchased it on a margin for the plaintiff violates his contract

and his duty when he wrongfully sells the stock, just as much
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fords the plaintiff a just indemnity for the loss he has sustained
by the sale of the stock ; and in cases where a loss of p rofits
is claimed, it should be, when awarded at all, an amount suf
ficient to indemnify the party injured for the loss which is
the natural, reasonable, and proximate result of the wrong
ful act complained of, and which a proper degree of prudence
on the part of the complainant would not have averted.
The rule thus stated, in the language of Judge Rapallo, he
proceeds to apply to the facts of the ca e before him. In stat
ing ·what, in his view, would be a proper i ndemnity to the
injured party in such a case, the learned j udge commenced
his statement with the fact that the plaintiff did not hold the
tocks for investment, and he added that if ' ' they had been
paid for and owned by the plaintiff, different considerations
woul d arise ; but it must be borne in mind that we are treat
ing of a speculation carried on with the capital of the broker
and not of the customer. If the broker has violated his con
tract, or disposed of the stock without authority the cu tomer
is entitled to recover such damage a would naturally be sus
tained in restoring himself to th position of which he has been
deprived. H e certainly has no ri O'ht to be placed in a better
position than he would b in i f the wrong had not been done. ' '
The whole reasoning of the opinion i s still based upon the
question as to what damages would naturally be sustain d by
the plaintiff in r storing him lf to the position he had been
in ; or in other words, in repurchasinO' the stock. It is a sumed
in the opinion that the sale by the defendants was illegal and
a conversion, and that plaintiff had a right to disaffirrn the
sale, and to require defendants to replace the stock. If they
failed, then the learned judge says the plaintiff 's r medy was
to do it himself, and to charge the defendants with the loss
necessarily sustained by him i n doing so. Is not this equally
the duty of a plaintiff who owns the whole of the stock that
has been wrongfully sold ? I mean, of course, to exclude all
question of p unitive damages r sting on bad faith. In the
one case the plaintiff had a valid contract with the broker to
hold the stock, and the broker violates it, and sells the stock.
The duty of the broker is to replace it at once upon the de
mand of the pl aintiff. In case he does not, it is the duty of
the plaintiff to repurchase it. Why shoul d not the same duty
rest upon a plaintiff who has paid in full for his stock, and
has deposited it with another conditionally ? The broker who
purchased it on a margi n for the plaintiff violates his contract
and his duty when he wrongfully sells the stock, j ust as much
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as if the whole purchase price had been paid by the plaintiff.

His duty is in each case to replace the stock upon demand,

and in case he fails so to do, then the duty of the plaintiff

springs up, and he should repurchase the stock himself. This

duty, it seems to me, is founded upon the general duty which

one owes to another, who converts his property under an honest

mistake, to render the resulting damage as light as it may be

reasonably within his power to do.

It is well said by Earl, J., in Parsons v. Sutton, 66 N. Y. 92,

that "the party who suft'ers from a breach of contract must so

act as to make his damages as small as he reasonably can.

He must not, by inattention, want of care, or inexcusable neg-

ligence, permit his damage to grow, and then charge it all to

the other party. The law gives him all the redress he should

have by indemnifying him for the damage which he neces-

sarily sustains. ' ' See also Dillon v. Anderson, 43 Id. 231 ;

Hogle V. New York Central etc. R. R. Co., 28 Hun, 363, the

latter case being an action of tort. In such a case as this,
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whether the action sounds in tort or is based altogether upon

contract, the rule of damages is the same: Per Denio, C. J.,

in Scott V. Rogers, 31 N. Y. 676; and per Rapallo, J., in Baker

V, Drake, supra. The rule of damages as laid down in Baker v.

Drake, supra, in cases where the stock was purchased by the

broker on a margin for plaintiff, and where the matter was evi-

dently a speculation, has been affirmed in the later cases in this

court : Gruman v. Smith, 81 N. Y, 25 ; Colt v, Owens, 90 Id,

368. In both cases the duty of the plaintiff to repurchase the

stock within a reasonable time is stated, I think the duty

exists in the same degree where the plaintiff had paid in full

for the stock, and was the absolute owner thereof. In Baker

v, Drake, supra, the learned judge did not assume to declare

that in a case where the pledgor was the absolute owner of the

stock, and it was wrongfully sold, the measure of damages

must be as laid down in the Romaine case. He was endeavor-

ing to distinguish the cases, and to show that there was a dif-

ference between the case of one who is engaged in a specula-

tion with what is substantially the money of another, and the

case of an absolute owner of stock which is sold wrongfully by

the pledgee. And he said that at least the former ought not

to be allowed such a rule of damages. It can be seen, how-

ever, that the judge was not satisfied with the rule in the Ro-

maine case, even as applied to the facts therein stated. In his

opinion he makes u^e of this language: "In a case where the

loss of probable profits is claimed as an element of damage, if
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as i f the whole purchase price had been paid by the plaintiff.
H is duty is in each case to replace the stock upon demand�
and in case he fails so to do, then the duty of the plaintiff
springs up, and he shoul d repurchase the stock h imself. This
duty, it seems to me, is founded upon the general duty which
one owes to another, who converts his property under an honest
m istake, to render the resulting damage as light as it may be
reasonably within his p ower to do.
It is well said by Earl J., in Parsons v. Sutton, 66 N. Y. 92,
that " the party who suffers from a breach of contract must so
act as to make his damages as small as he reasonably can.
He must not, by inattention, want of care, or inexcusable neg
ligence, permit h is damage to grow, and th n charge it all to
the other party. The law gives him a l l the redr ss he should
have by indemni fying him for the damag which he neces
sarily sustains. ' ' See al o Dillon v. Anderson, 43 Id. 231 ;
Hogle v. New York Central etc. R. R. Co., 28 H un, 363, the
l atter case being an action of tort. In such a case as this,
whether the action ounds in tort or is based altogether upon
contract, the rule of damages is the same : Per Denio, C. J . ,
in Scott v. Rogers, 3 1 N . Y. 676 ; and p e r Rapallo, J., in Baker
v. Drake, supra. The rule of damages as laid down in Baker v.
Drake, supra, i n cases where the stock was purchased by the
broker on a margin for plaintiff, and where the matter was evi
dently a speculation, has been affirmed in the later cases in this
court : Gruman v. Smith, 81 N. Y. 25 ; Colt v. Owens, 9 0 Id.
368. I n both cases the duty of the p laintiff to repurchase the
stock w ithin a reasonable time is stated. I think the duty
exists in the same degree where the p laintiff had paid in full
for the stock, and was the absolute owner thereof. In Baker
v. Drake, supra, the learned j udge did not assume to declare
that in a case where the p ledgor was the absolute owner of the
stock, and it was wrongfully sold, the measure of damages
must be as laid down i n the Romaine case. He was endeavor
ing to distinguish the cases, and to show that there was a dif
ference between the case of one who is engaged in a specula
tion with what is sub tantially the money of another, and the
case of an absolute owner of stock which is sol d wrongful ly by
the p ledgee. And he said that at least the former ought not
to be allowed such a rule of damages. It can be seen, how
ever, that the judge was not satisfied with the rule i n the Ro
maine case, even as appl ied to the facts therein stated. In his
opinion he makes u e of this language : " In a case where the
loss of probable profits is claimed as an element of damage, if
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it be ever allowable to mulct a defendant for such a conjec-

tural loss, its amount is a question of fact, and a finding in

regard to it should be based upon some evidence. ' ' In order to

refuse to the plaintiff in that case, however, the damages

claimed, it was necessary to overrule the IMarkham case, which

was done.

Now, so far as the duty to repurchase the stock is concerned,

I see no difference in the two cases. There is no material dis-

tinction in the fact of ownership of the whole stock which

should place the plaintiff outside of any liability to repurchase

after notice of sale, and should render the defendant con-

tinuously liable for any higher price to which the stock might

rise after conversion and before trial. As the same liability

on the part of defendant exists in each case to replace the

stock, and as he is technically a wrong-doer in both cases, but

in one no more than in the other, he should respond in the

same measure of damages in both cases, and that measure is

the amount which, in the language of Rapallo, J., is the
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natural, reasonable, and proximate result of the wrongful act

complained of, and which a proper degree of prudence on the

part of the plaintiff would not have averted. The loss of a

sale of the stock at the highest price down to trial would seem

to be a less natural and proximate result of the wrongful act

of the defendant in selling it when plaintiff had the stock for

an investment than when he had it for a speculation ; for the

intent to keep it as an investment is at war with any intent to

sell it at any price, even the highest. But in both cases the

qualification attaches that the loss shall only be such as a

proper degree of prudence on the part of the complainant

would not have averted; and a proper degree of prudence on

the part of the complainant consists in repurchasing the stock

after notice of its sale, and within a reasonable time. If the

stock then sells for less than the defendant sold it for, of course

the complainant has not been injured, for the difference in the

two prices inures to his benefit. If it sells for more, that dif-

ference the defendant should pay.

It is said that as he had already paid for the stock once, it

is unreasonable to ask the owner to go in the market and re-

purchase it. I do not see the force of this distinction. In the

ease of the stock held on margin, the plaintiff has paid his

margin once to the broker, and so it may be said that it is un-

reasonable to ask him to pay it over again in the purchase of

the stock. Neither statement, it seems to me, furnishes any

reason for holding a defendant liable to the rule of damages
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it be ever allowable to mulct a defendant for such a conjec
tural loss, its amount is a que tion of fact, and a finding in
regard to it should be based upon some vid nee. ' ' In order to
refuse to the plaintiff in that case, however, the damages
claimed, it was necessary to overrule the farkham case, which
was done.
Now, so far as the duty to repurchase the . tock is concerned,
I see no difference in the two cases. There i no material dis
tinction in the fact of owner hip of the whole stock which
should place the plaintiff outside of any liability to r purcha e
after notice of sale, and hould render the defendant con
tinuou ly liable for any high r price to which the stock might
ri e after conversion and before trial. As the ame liability
on the part of defendant xi t in each ca e to replace the
stock, and as he is t chnical ly a wrong-doer in both cases, but
in one no more than in the other, he hould r pond in the
same mea ure of damao·es in both ca s, and that mea ure is
the amount whi h, in the lanauage of Rapal lo, J., i the
natural, r a onable and proximate r ult of the wrongful act
complained of, and which a prop r d gre of prudence on the
part of the p laintiff would IlOt have av rt d. The los of a
al of the stock at the h igh t price down to trial would seem
to be a le s natural and proximat r ult of the wrongful act
of the defendant in llin it wh n pl ainti ff had th tock for
an investment than when he had it for a p culation ; for th
intent to ke p it as an inve tment i at war with any intent to
sell it at any price, even the highe t. But in both cases the
qualification atta hes that the loss shall only be such as a
p roper degree of prudence on the part of the complainant
would not have averted ; and a proper degree of prudence on
the part of the compl ainant con ists in repurchasing the stock
after notice of its sal , and within a reasonable ti me. I f the
stock then sells for 1 s than the defendant sold it for, of course
the complainant has not been injured, for the difference in the
two prices inures to his benefit. If it sells for more, that dif
ference the defendant should pay.
It is sai d that as he had already paid for the stock once, it
is unreasonable to ask the owner to go in the market and re
purchase it. I do not see the force of this distinction. In the
case of the stock held on margin, the plaintiff has pai d his
margin once to the broker, and so it may be said that it is un
reasonable to ask him to pay it over again in the purchase of
the stock. Neither statement, it seems to me, furnishes any
reason for holding a defendant liable to the rule of d a m ages
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stated in this record. The defendant's liability rests upon the

ground that he has converted, though in good faith and under

a mistake as to his rights, the property of the plaintilf. The

defendant is, therefore, liable to respond in damages for the

value. But the duty of the plaintiff to make the damages as

light as he reasonably may rests upon him in both cases; for

there is no more legal wrong done by the defendant in selling

the stock which the plaintiff has fully paid for than there is

in selling the stock which he has agreed to hold on a margin,

and which agreement he violates by selling it. All that can

be said is, that there is a difference in amount, as in one case

the plaintiff's margin has gone, while in the other the whole

price of the stock has been sacrificed. But there is no such

difference in the legal nature of the two transactions as should

leave the duty resting upon the plaintiff in the one case to

repurchase the stock, and in the other case should wholly

absolve him therefrom. A rule which requires a repurchase

of the stock in a reasonable time does away with all questions
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as to the highest price before the commencement of the suit,

or whether it was commenced in a reasonable time or prose-

cuted with reasonable diligence, and leaves out of view any

question as to the presumption that plaintiff would have kept

his stock down to the time when it sold at the highest mark

before the day of trial, and would then have sold it, even

though he had owned it for an investment. Such a presump-

tion is not only of quite a shadowy and vague nature, but is

also, as it would seem, entirely inconsistent with the fact that

he was holding the stock as an investment. If kept for an in-

vestment, it would have been kept down to the day of trial;

and the price at that time there might be some degree of pro-

priety in awarding, under certain circumstances, if it were

higher than when it was converted. But to presume in favor

of an investor that he would have held his stock during all of

a period of possible depression, and would have realized upon

it when it reached the highest figure, is to indulge in a pre-

sumption which, it is safe to say, would not be based on fact

once in a hundred times. To formulate a legal liability based

upon such presumption, I think is wholly unjust in such a case

as the present. Justice and fair dealing are both more apt

to be promoted by adhering to the rule which imposes the

duty upon the plaintiff to make his loss as light as possible,

notwithstanding the unauthorized act of the defendant, assum-

ing, of course, in all cases that there was good faith on the part

of the defendant.

It is the natural and proximate loss which the plaintiff is
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tated i n this record. The def ndant 's liability rests upon the
ground that he ha converted though in good faith and unCler
a mi take as to hi rights, the property of the plaintiff. The
lefendant is, ther fore, liable to respond in damage for the
value. But the duty of the plaintiff to make the damages as
J icrht as he reasonably may re t upon him in both ase for
there is no more legal wrong done by the defendant in selling
the stock which the plaintiff has fully paid for than there is
in selling the stock which he ha a reed to hold on a margin ,
and which acrreement he violates by elling it. All that can
be said is, that there is a difference in amount, as in one case
.
the plaintiff 's margin has gone, while i n the other the whole
price of the tock has been sacrificed. But there is no such
difference in the leo·al natur of the two tran actions as should
leave the duty resting upon the plaintiff in the one case to
r purcha e the stock and in the other case should wholly
a r purchase
ab olve him therefrom. A rul which requir
of the stock in a reasonable tim doe away with all que tion
as to the hi hest price before the commencement of the uit,
or whether it was comm need in a rea onable time or prose
cuted with rea onable diligence and 1 aves out of view any
question as to the p resumption that plaintiff would have kept
his tock down to the time when it old at the hicrh t mark
before the day of trial and would then have sold it, even
thou ·h he had owned it for an inve tment.
uch a p re ump
tion is not only of quite a hadowy and vague nature, but is
al o, as it would e m, entir ly incon i t nt with the fact that
he was holding the tock a an inv tment. If kept f r an in
vestment, it would have been kept lawn to the day of trial ;
and the price at that time there might be some degr e of p ro
priety in awarding, under certain circumstances, if it were
higher than when it was converted. But to presume in favor
of an inve tor that he would have held his stock durincr all of
a p eriod of po . ible depres. ion, and would have realized upon
i t when it reached the highe t figure i to indulge in a p re
sumption which, it i safe to say woul d not be based on fact
once in a hundred times. To formulate a legal liabil ity based
upon such presumption, I think is wholly unju t in uch a case
as the pre ent. Justice and fair dealing are both more apt
to be promoted by adhering to the rule wh ich imposes the
duty upon the plaintiff to make his loss as light as possible,
notwith tanding the unauthorized act of the defendant, assum
inO', of cour e in all cases that there was good faith on the part
of the defendant.
Tt i� t.hP. n a t.n ral a n d nroximate loss which the nlaintiff is
·
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to be indemnified for, and that cannot be said to extend to

the highest price before trial, but only to the highest price

reached within a reasonable time after the plaintiff has learned

of the conversion of his stock within which he could go in the

market and repurchase it. What is a reasonable time when

the facts are undisputed, and different inferences cannot rea-

sonably be drawn from the same facts, is a question of law:

Colt V. Owens, 90 N. Y. 368; Hedges v. Hudson River R. R.

Co., 49 Id. 223.

We think that, beyond all controversy in this case, and

taking all the facts into consideration, this reasonable time

had expired by July 1, 1878, following the 9th of May of the

same year. The highest price which the stock reached during

that period was $2,795, and as it is not certain on what day

the plaintiff might have purchased, we think it fair to give

him the highest price it reached in that time. From this

should be deducted the amount of the cheek and interest to

the day when the stock was sold, as then, it is presumed, the
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defendant paid the check with the proceeds of the sale.

In all this discussion as to the rule of damages, we have as-

sumed that the defendant acted in good faith, in an honest

mistake as to its right to sell the stock, and that it was not a

case for punitive damages. A careful perusal of the whole

case leads us to this conclusion. It is not needful to state the

evidence; but we cannot see any question in the case showing

bad faith, or indeed, any reason for its existence. The fact is

uncontradicted that the defendant sold the stock upon what

its officers supposed Avas the authority of the owner thereof

given to them by Elliott.

The opinion delivered by the learned judge at general term,

while agreeing with the principle of this opinion as to the rule

of damages in this case, sustained the verdict of the jury

upon the theory that if the plaintiff had gone into the market

within a reasonable time, and purchased an equivalent of the

stocks converted, he would have paid the price which he re-

covered by the verdict. This left the jury the right to fix

what was a reasonable time, and then assumed there was evi-

dence to support the verdict. In truth there was no evidence

which showed the value of the stock to have been anything

like the amount of the verdict, for the evidence showed it was

generally very much less, and sometimes very much more.

But fixing what is a reasonable time ourselves, it is seen that

the stock within that time was never of any such value.

The judgment should be reversed, and a new trial granted,

with costs to abide the event.
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to be indemnified for, and that cannot be said to extend to
the highest price before trial, but only to the highest price
reached within a reasonable time after the plaintiff has learned
of the conversion of his stock within which he could go in the
m arket and repurchase it. What is a reasonable time when
the facts are undisputed, and different i nferences cannot rea
sonably be drawn from the same facts, is a question of l aw :
Colt v. Owens, 90 N. Y. 368 ; H edges v. Hudson River R. R.
Co., 49 Id. 223.
We think that, beyond all controversy in this case, and
taking all the facts into consideration, this reasonable time
had expir d by July 1, 1 7 8, following the 9th of May of the
same year. The highest price which the stock reached during
that p riod was $2,795, and as it is not certain on what day
the plai ntiff might have purcha d, we think it fair to give
him the highe t p rice it reached in that time. From this
should be deducted the amount of the check and interest to
the day when the stock was sold, as then it is presumed, the
defendant paid the check with the proceeds of the sale.
In all this discussion as to the rule of damages, we have as
sumed that the defendant acted in good faith, in an honest
mistake as to its right to sell the stock and that it was not a
case for punit ive damages. A careful perusal of the whole
case leads u to this conclusion. It is not needful to state the
evidence ; but we cannot see any question in the case showing
bad faith, or indeed, any reason for its existence. The fact is
uncontradicted that the defendant sold the stock .u pon what
its officers supposed was the authority of the owner thereof
given to them by Elliott.
The opinion delivered by the learned judge at general term,
while agreeing with the principle of this opinion as to the rule
of damages in this case, sustained the verdict of the jury
upon the theory that i f the plaintiff had gone into the market
within a reasonable time, and purchased an equivalent of the
stocks converted, he would have p aid the p rice which he re
covered by the verdict. This left the jury the right to fix
what was a reasonable time, and then assumed there was evi
dence to support the verdict. In truth there was no evidence
which showed the value of the stock to have been anything
like the amount of the verdict, for the evidence showed it was
generally very much less, and sometimes very much more.
But fixing what is a reasonable time ourselves, it is seen that
the stock withi n that time was never of any such value.
The judgment should be reversed, and a new trial granted,
with costs to abide the event.
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41 Minn. 146; 42 N. W. B. 863; 16 Am. St. R. 679. 1SS9.

Action of foreclosure on a note and mortgage which had been

41 Min n . 146 j 42 N.

W. R.

865; 16 Am. St. R. 61 9. 1889.

pledged to Baxter, who on default of the pledgor held a pre-

tended sale. Further facts are stated in the opinion.

Dickinson, J. This is an action to foreclose a mortgage

upon a lot of land, designated as lot 14, executed by the de-

fendants Tousley and wife to the plaintiff, in August, 1887, and

Action of foreclo ure on a note and mortgage which had been
pledged to Baxter, who on default of the p ledgor held a pre
tended sale. Further facts are stated i n the opinion.

to bar or enjoin these appellants, Lucy Baxter and Stephen

H. Baxter, from proceeding to enforce an earlier mortgage, ex-

ecuted by one Nye, in 1866, under circumstances to be here-

after referred to. This appeal by the two defendants just

named is from a judgment granting that relief. The mort-

gage last referred to, which the appellants claim the right to

enforce as the earlier lien, was executed under these circum-

stances: September 20, 1886, Tousley and wife conveyed sev-

eral lots of land, including this lot 14, to one Nye, without

consideration, and for the use and benefit of the grantor, Tous-
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ley. The same day Nye gave to Tousley her (Nye's) promis-

sory note for two thousand five hundred dollars, for the ac-

commodation only of the payee, and executed to him a mortgage

upon the same land, in terms securing the payment of the note.

Subsequently, prior to Tousley 's mortgage to the plaintiff, Nye

reconveyed the property to Tousley. Wliile Tousley held the

accommodation note of Nye and the mortgage securing it, in

October, 1886, he borrowed seven hundred dollars from the de-

fendant Stephen H. Baxter, and a brother, William Baxter,

giving to them his note therefor, payable to the defendant Lucy

Baxter. As collateral security, Tousley executed an assign-

ment to Lucy Baxter of the Nye note and mortgage, and deliv-

ered it to the Baxter brothers. Lucy Baxter had no interest

in this transaction, and knew nothing of it, her name being

employed for the benefit of the brothers. An agreement ac-

companied the assigned note and mortgage, authorizing the

sale of the pledge after notice, upon default of Tousley to

pay the debt secured thereby. June 22, 1888, W. H. Baxter,

assuming to act in behalf of Lucy, after notice to Tousley, of-

fered the pledged note and mortgage for sale at auction. Tous-.

ley bid $800 for it, and no other bona fide bid was made; but

the note and mortgage were struck off to one Prouty, at $817.

The securities were then assigned to him, although he paid noth-

ing therefor, and he reassigned the same to Stephen H. Baxter.
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DICKINSON, J.
This is an action to forecl o e a mortgage
upon a lot of land, de i o-nated as lot 1 4, xe ut d by the de
fendants Tousley an l wife to the pl aintiff, i n Augu t, 1 7 an l
to bar or enj oin the e appellant , Lucy B axter and Stephen
H. Baxter, from proc ding to en. for e an earli r mortgage, ex
ecuted by one Nye, i n 1 66, under circumstance to be her a fter ref rred to. This appeal by the two defendants ju t
named is from a j u l ment granting that relief. The mort
gage la t referred to, which
the app l lants claim the right to
..
nforce as the earli r l i n, was e xecuted under th se c ircum
stances :
eptember 20, 1 6, Tousle and wife con eyed sev
eral lots of land, including this lot 14, to one I ye, without
consideration, and for the u e and ben fit of the grantor, Tous
ley. The ame day Nye gave to Tousl y her ( Ny 's ) promis
sory note for two thou and five hundred dollar , for the ac
commodation only of the payee, and executed to him a mortO'a e
upon the ame land, i n t rm ecurin the payment of the note.
Subsequently prior to Tou le 's mortgage to the plaintiff Nye
reconve ed the p roperty to Tou ley. While Tou ley held the
accommo lation note of Nye and the mort age securino- it, in
October, 1 6, he borrowed seven hundred doll ar from the de
fendant St phen H. Ba xter and a brother, William Baxter,
givinO' to th m hi note the refor, payable to the defendant L ucy
Baxter. A collateral security, Tous ley executed an assign
ment to Lucy Baxt e r of the ye note and mortgage, and deli v
ered it to the B axter brothers. Lucy Baxter had no i nterest
in thi transaction , and knew nothinO' of it, her name being
employed for the benefit of the brothers. An agreement ac
companied the as i gned note and mortgage, authorizing the
sale of the pledge after notice, upon default of Tousley to
pay the d bt secured thereby. June 22, 1 888, W. H . Baxter,
assuming to act in behalf of Lucy, a fter notice to Tousley, of
fe red the ple dged n ote and mortgage for sale at a uction. Taus-.
ley bid $ 00 for it, and no other b ona fide bid was made ; but
the note and mortO'age were struck off to one Prouty, at $817.
The securities were then assigned to him, although he paid noth
ing therefor, and he reassigned the same to Step hen H. Baxter.
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June 29, 1888, Tousley tendered to the Baxter brothers, who

then had possession of the Nye note and mortgage, and to

Stephen H. Baxter, the sum of $820 in payment of his own

note, which the Nye note and mortgage had been pledged to

secure. This tender was sufficient in amount to pay his debt.

The tender was refused.

The pretended sale of the pledged securities to Prouty, and

the assignment of the same to him, and by him to Stephen H.

Baxter, were not effectual as a sale of the securities so as to

extinguish or prejudice the previously existing rights of the

pledgor. The general property in the pledge remained in the

pledgor after as well as before default. The default of the

pledgor to pay his debt at maturity in no way affected the

nature of the pledgee's rights concerning the property, except

that he then became entitled to proceed to make the securities

available, in the manner prescribed by law or by the terms of

the contract. It is not the case of a defeasible title becoming

absolute at law by default in the performance of the pre-
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scribed condition. The property w-as held as security before

default. It was held only as security after default. The

pledgee was authorized to sell the securities, and by a sale in

good faith the pledgor would have been divested of his prop-

erty. But the pledgee could not give it away, so as to afi'ect

the rights of the pledgor, nor could a pretended and merely

colorable sale, without consideration, divest the pledgor of his

rights as such, or confer upon the pretended purchaser any

greater interest than that held by the pledgee.

The question which the appellants now present is, whether,

upon tender of payment of the principal debt, the pledged

note and mortgage ceased to be available and enforceable as

collateral securities. It is a general principle that tender of

payment of a debt, to secure which personal property has been

pledged, discharges the lien, terminating the special property

rights of the pledgee: Coggs v. Bernard, 2 Ld. Raym. 909, 917;

EatclifP V. Davies, Cro. Jac. 244 ; Hancock v. Franklin Insurance

Co., 114 Mass. 155; Plathaway v. Fall River Nat. Bank, 131

Mass. 14; Ball v. Stanley, 5 Yerg. 199 ; 26 Am. Dec. 263 ; Mitchell

V. Roberts, 17 Fed. Rep. 776; Loughborough v. McNevin, 74

Cal. 250 ; 15 Pac. R. 773 ; 5 Am. St. Rep. 435 ; Ratcliff v. Vance,

2 Const. S. C. 239; Kortright v. Cady, 21 N. Y. 343; 78 Am.

Dec. 145 ; Cass v. Higenbotam, 100 N. Y. 248 ; 3 N. E. R. 189 ;

Moynahan v. Moore, 9 Mich. 8; 77 Am. Dec. 468; Stewart v.

BrowTi, 48 Mich. 383; 12 N. W. R. 499. The appellants con-

cede that while the general rule is that tender of the amount
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June 29, 1888, Tousley tendered to the B axter brothers, who
then had possession of the Nye note and mortgage, and to
Stephen H . Baxter, the sum of $820 in p ayment of his own
note, which the Nye note and mortgage had been pledged to
secure. This tender was sufficient in amount to pay his debt.
The tender was refused.
T he pretended sale of the pledged securities to Prouty, and
the assignment of the same to him, and by him to Stephen H .
B axter, were not effectual as a sale o f the securities so a s to
extinguish or prej udice the p reviously existing rights of the
pledgor. The general property i n the pledge remained in the
p ledgor after as well as before default. The default of the
p ledgor to pay his debt at maturity i n no way affected the
n ature of the p ledgee 's rights concerning the property, except
that he then became entitled to proceed to make the securities
available, in the manner prescribed by law or by the terms of
the contract. It i s n ot the case of a defeasible title becoming
absol ute at law by default in the performance of the pre
scribed condition. The prop rty ·was held as security before
default. It was held only as ecu rity after default. The
ple dgee was authorized to s ll the securities, and by a sal e i n
good faith the pledgor would have been d ivested o f his prop
erty. But the pledgee coul d not give it away, so as to affect
the rights of the pledgor, nor could a pretended and merely
colorable sale, without considerat ion, d ive t the pledgor of his
rights as such, or confer upon the pretended purchaser any
greater interest than that held by the p ledgee.
The question which the appellants now p resent is, whether,
upon tender of p ayment of the principal debt, the p ledged
note and mortgage ceased to be available and enforceable as
collateral securities. It is a general principle that tender of
payment of a debt, to secure which per onal property has been
pledged, discharges the lien, terminating the special property
rights of the p ledgee : C oggs v. Bernard, 2 Ld. Raym. 909, 9 1 7 ;
Ratcliff v. D avies, Cro. J ac. 244 ; Hancock v. Frankli n Insurance
Co., 1 1 4 Mass. 155 ; Hathaway v. Fall River Nat. Bank, 131
Mass. 14 ; Ball v. Stanley, 5 Yerg. 199 ; 26 Am. Dec. 263 ; Mitchell
v. Roberts, 17 Fed. Rep. 776 ; Loughborough v. McNevin, 74
Cal. 2 50 ; 15 Pac. R. 773 ; 5 Am. St. Rep. 435 ; Ratcliff v. Vance,
2 Const. S. C. 239 ; Kortright v. Cady, 21 N. Y. 343 ; 78 Am.
Dec. 145 ; C ass v. Higenbotam, 100 N. Y. 248 ; 3 N. E. R. 189 ;
Moynahan v. Moore, 9 Mich. 8 ; 77 Am. Dec. 468 ; Stewart v.
B rown, 48 Mich. 383 ; 1 2 N. W. R. 499 . The appellants con
cede that while the gen e ra l rule is that tender of the amount
120
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due, at the time it becomes due, discharges the lien of col-

lateral securities, yet contend that such is not the effect of

a tender after that time. Such a distinction has been recog-

nized in respect to mortgages, based upon the fact that the

legal title has become vested in the mortgagee. No such dis-

tinction can be made in the case of bailments of personal

property as security. The relations and rights of the parties

are unchanged by the occurrence of the default. The pledgee

has not even after default the absolute legal title. The char-

acter of the bailment is not changed. It is still a pledge, and

can be enforced or made available only as such. But the very

terms of the contract in this case were, that if the debt should

be paid "before the sale of said property," the property should

be returned.

The appellants rely, also, upon the fact that, so far as ap-

pears, the tender of Tousley was not kept good. There is some

conflict in the authorities at the present day as to the neces-

sity for this, in general, in order that the lien of the pledge
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may be discharged. We deem it unnecessary to determine

whether the strict rule of the common law has been modified.

It may be conceded, for the purposes of this case, that upon

equitable grounds a pledgor, whose tender has been refused,

should not be allowed affirmative relief, especially of an equit-

able nature, unless he has kept good his tender, or at least

comes before the court in an attitude of willingness to pay

what is due from him: Tuthill v. Morris, 81 N. Y. 94. The

defendants in this case are not entitled to favor upon equit-

able grounds. The tender made by Tousley, the common debtor

of both parties, was sufficient, and, so far as appears, there

was nothing to justify the refusal to accept it or to qualify

the strict legal effect of the refusal. After an unauthorized,

and as it would seem a fraudulent, sale, Baxter, who was a

party to it, refusing to accept from Tousley the payment of

his debt, asserts in this action the right to hold and enforce

the pledged securities, not merely as securities for his debt of

seven hundred dollars, but as his own property, the mortgage

being an encumbrance of two thousand five hundred dollars,

with interest. This plaintiff' has nof been in default. He

owes nothing to the defendants, and is not chargeable with

fault because the debtor did not keep his tender good. He

also is a creditor of Tousley, having mortgage security junior

to that which was pledged to the defendants. Tousley, the com-

mon debtor, was bound to pay both. The unjustified refusal

of Baxter to accept payment was prejudicial to the plaintiff
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due, at the time it become due, discharges the l ien of col
l ateral securities, yet contend that such is not the effect of
a tender after that time. Such a distinction has been recog
nized in re pect to mortgages, based upon the fact that the
legal title has become vested in the mortgagee. No such dis
t inction can be made in the case of bailments of personal
property as security. The relations and rights of the parties
are unchange d by the occurrence of the default. The pledgee
has not even after default the absolute legal title. The char
acter of the bailment i not changed. It is stil l a p ledge, and
can be enforced or made avail able only as such. But the very
terms of the contract i n this case were, that if the debt shoul d
be paid ' ' before the sale o f said property, ' ' the property should
be returned.
The appellants rely, also, upon the fact that, so far as ap
pears, the tender of Tou l ey was not kept o·ood . There is some
conflict in the authori tie at the pre ent day as to the n ces
sity for thi , in general , in order that the l ien of the pl edge
may be di charged. We deem it unn cessar.) to determine
whether the strict rul e of the common law ha been modified.
It may be conceded, for the purpo es of this case, that upon
equitable grounds a pl dgor, who. e tender has been refused,
shoul d not be a l lowed affirmative r l i ef,
pecially of an equit
able natur , unle s he has kept ood hi tender, or at least
comes before the court in an attitude of wil l inane s to pay
what is due from h im : Tuth ill v. l\Iorri
1 N. Y. 94. The
defendants in this case are not entitled to favor upon equit
able grounds. The tender made by 'l' ou ley, the common debtor
of both parties, was suffici nt and, so far as appears, ther-3
was nothin a to justify the refu al to accept it or to qualify
After an unauthorized,
the strict legal eff ct of the refu al.
and as it would seem a fraudul nt, ale Baxter, who was a
party to it refu ing to accept from Tou l ey the p aym nt of
his debt, as erts in thi action the right to hold and enforce
the p ledged securities, not m rely as ecuriti e for his debt of
seven hundred dollars, but as his own property, the mortaage
being an encumbrance of two thousand five hundred dollars,
with inter t. This plaintiff has not been in default. He
o" es nothing to the defendants, and is not chargeable with
faul t becau e the de tor did not keep hi tender good. He
al o is a creditor of Tousley, having mortgage security junior
to that which was pl edged to the de fendant . Tousl ey, the com
mon debtor, was bound to pay both. The unj ustified refusal
of Baxter to accept payment was p rejudicial to the p laintiff
121
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holding the junior mortgage. The pledged note and mortgage

of Nye, if released from the pledge, would not, as to the plain-

tiff, have been available in Tousley's hands as a senior encum-

brance upon the land, having been executed for the accommo-

dation of Tousley. In view of the relations between the plain-

tiff and Baxter, there appears to be nothing to modify the strict

rule of the common law, that a tender of payment of the debt

discharges the pledge, so far, at least, as it affects the plaintiff.

Of course the debt of Tousley was not thus discharged.

Judgment affirmed.

31. ROBINSON V. HURLEY,

11 la. 410; 79 Am. D. 497. 1860.
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holding the junior mortgage. The pledged note and mortgage
of Nye, if released from the pledge, would not, as to the plain
tiff, have been available in Tousley 's hands as a senior encum
brance upon the land, having been executed for the accommo
dation of Tousley. I n view of the relations between the plain
tiff and Baxter, there appears to be nothing to modify the strict
rule of the common law, that a tender of payment of the debt
discharges the pledge, o far, at lea t, as it affects the plaintiff.
Of course the debt of Tousley was not thus discharged.
Judgment affirmed.

Action for $554.69 due on promissory note. Plea of payment

and set-off. As security for the note defendant gave plaintiff

t\^'^o city orders on the treasurer of Dubuque city for $500 and

$250, respectively, with right, if note was not paid at maturity,

31.

ROBINSON V.

H U RLEY,

to sell at private sale, and satisfy the note and costs out of the

proceeds. The note was not paid, and six months later plaintiff

11

Ia.

410; 79 A rn .

D.

497.

1 60.
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sold the scrip at 45 cents on the dollar. Evidence that it was

Vv'orth 75 to 80 cents at the maturity of the note, and 40 cents

at the time it was sold, was excluded. Verdict of $77.50 for

defendant.

By Court, Lowe, C. J. Upon the foregoing facts, the court, at

the request of the defendant, gfve the following instructions as

the law of this case, to wit : That under the receipt offered in

evidence by defendant, if the plaintiff sold the scrip at all, he

was re(iuired by the terms of the receipt to sell the same at or

about the time of the maturity of the note; and that if they

(the jury) find from the evidence that said plaintiff had not

sold the scrip, he was liable for the value of said scrip at or

about the time of the maturity of the note. The court also

refused to charge the jury that the value of the scrip, at the

time it was sold by the plaintiff, was the measure of his lia-

bility to the defendant for the same.

If the plaintiff acted tortiously or misappropriated the scrip

in disposing of it at the time he did, the above rule of damages

would seem to be proper and just. But if it was his right.

Tinder the law which governs pledges, even as modified by the

contract of the parties in this case, to sell these collateral se-

curities at the time and under the circumstances which he did,

then there was no misappropriation, and a different criterion
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A ction for $554.6 due on promissory note. Plea of payment
and set-off. As ecurity for the note defendant gave p laintiff
two city orders on the trea urer of Dubuque city for $500 and
$250, r spectively, with right, if note was not paid at maturity,
to sell at private ale, an
atis.fy the note an<i costs out of the
proceed . The not was not paid, and six month later plaintiff
sold the scrip at 45 cents on the doll ar. Evid nee that it was
worth 75 to 80 cent at the maturity of the not , and 40 cents
at th time it wa old, was xclud d. Verdict of $77.50 for
d fendant.
By Cou rt, LoWE, C . J. Upon the for going facts, the court, at
the r que t of the d f ndant, ga: e the fol lowing instructions as
th l aw of this ca. to wit : That und r the receipt offer d in
evidence by defendant, if the plaintiff sold the scrip at a l l , he
was required by th terms of the receipt to sell the same at or
about the time of the maturity of the note ; and that if they
( the j ury ) find from the vidence that said plaintiff had not
sold the scrip, he was liable for the va l ue of said scrip at or
about the time of the maturity of the note. The court also
refused to charge the jury that the value of the scrip, at the
tjme it was sold by the pla intiff, was the measure of his lia
bility to the defendant for the same.
I f the pl aintiff acted tortiously or misappropriated the scrip
in disposing of it at the time he did, the above rule of damage
would seem to be proper and j ust. But if it was his ri ht,
under the law which governs pledges, even as modified by the
contract of the parties in th is case, to sel l these collateral se
curities at the time and under the ci rcumstances which he did,
then there was no misappropriation, and a different criterion
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of damages obtains, to wit, the value of the scrip at the time of
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of damages obtains, to wit, the value of the scrip at the t ime of
its conversion.

its conversion.

That we may arrive at a better nnclerstanding of the rights,

duties, and obligations of the parties under the receipt in ques-

tion, let us inquire what they would be under the law in the

absence of such a contract. After the debt falls due, the

pledgee, under the law, has his election to pursue one of three

courses: 1. To proceed personally against the pledgor for his

debt, without selling the collateral security; or 2. To file a bill

in chancery, and have a judicial sale under a regular decree of

foreclosure; or 3. To sell without judicial process, upon giving

reasonable notice to the debtor to redeem: 2 Kent's Com., 9th

ed., 785 ; Tucker v. Wilson, 1 P. Wms. 261 ; Lockwood v. Ewer,

2 Atk. 303. The plaintiff, in executing said receipt, did not

waive his right of adopting either of the above methods to

satisfy his claim. The only change made in the rights and

obligations of the parties by this instrument was simply to

dispense with notice to the debtor to redeem before the credi-
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tor could sell. There is nothing in the language or terms of

this receipt which obliged the plaintiff to sell these collaterals

at the maturity of the note. He simply reserved the right to

do so, a right which the law gave him, without such reserva-

tion, upon giving notice to redeem. A postponement of the

exercise of this right is a thing of which the debtor cannot

very well complain ; it only enlarges his opportunity to redeem,

and thereby prevent any sacrifice that might result from a

forced sale of the pledge. The depreciation in this case which

the scrip in question suffered, between the maturity of the

note and the sale of the same, was without the fault or power

of prevention on the part of the plaintiff. He was only bound

to that attention and diligence in the preservation of the thing

pledged which a careful man bestows upon his own property,

for the reason that the arrangement or contract was recipro-

cally beneficial to both parties. We conclude, therefore, that

the plaintiff, in selling the collateral securities at the time and

under the circumstances which he did, violated no obligation

or duty growing out of the understanding of the parties, or

expressed by the receipt or law itself. And if we are right in

this conclusion, it follows that the measure of his liability for

said scrip is the value thereof at the time of conversion. This

rule of damages in cases of this kind is well established : See

Sedgwick on Damages, 365, 366, 480, 481, and authorities there

cited.

Judgment reversed, and new trial granted.
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That we may arrive at a better und erstandinO' of the rights
duties, and obligations of the p arties under the receipt in que tion, let us inquire what they woul d be u nder the l aw in the
absence of such a contract. After the debt falls due, the
pledgee, under the l aw, has his election to pursue one of three
courses : 1. To proceed personally a;ainst the pledgor for his
curity ; or 2. To file a bill
debt, without selling the collateral
in chancery, and have a j udicial sale u n der a regular decree of
foreclosure ; or 3. To sell without ju licial p rocess, upon givinO'
reasonable notice to the debtor to redeem : 2 Kent 's Com., 9th
ed., 785 · Tucker v. WiL on, 1 P. Wms. 2 6 1 ; Lockwood v . Ewer,
2 Atk. 303. The plaintiff, i n e xecuting said receipt, d i d not
waive his right of adoptin eith r of the above methods to
satisfy his claim. The only chanO'e made in the riO'hts and
obligations o f the parties by this instrument was simply to
dispense with notice to the debtor to r deem before the credi
tor could sell. There i nothinO' in the lanO'uage or term of
this receipt which obl ig d the plaintiff to sell these coll at ra ls
at the maturity of the note.
e imply reserved the right to
do so, a right which the law gav him, without such re erva
tion, upon giving notice to re deem . A postponement of the
exercise of thi right is a thinO' of which the d btor cannot
v ry well complain · it only en large hi opportunity to redeem,
and thereby prevent any sacrifice thut mi ht r ult from a
forced sale of the p led . The d pr ciation in this case which
the scrip in question suffered, b tween the maturity of the
note and the sale of the same, was without the fault or power
of prevention on the part f the pl ainti ff. H wa only boun
to that attention and dili nee in the p r ervation of the thing
pledged which a careful man be tow upon his own property,
for the reason that the arrang m nt or contract was recipro
cally beneficial to both partie . We conclude, therefore, that
the pl aintiff in sellinO' th collateral securities at the t ime and
under the circum tances which he did, violated no obligation
or duty growing out of the u nderstanding of the parties, or
expressed by the receipt or law itself. And i f we are right in
this conclusion, it follows that the measure of his liability for
sai d scrip is the value thereof at the time of conversion. This
rule of damages in ca es of this kind is well e tabli hed : See
SedO'wick on Damage , 365, 366, 480, 481, and authorities there
cited.
Judgment reversed, and new trial granted.
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25 Md. 242; 89 Am. D. 779. 1866.

Action on counts in trover for conversion and in tort for dam-

25 Md. 242j 89 Am. D. 779.

1866.

ages for the illegal sale and conversion of 325 shares of Balti-

more and Ohio Railroad stock, pledged to the company to secure

the repayment of a loan to Dalrymple of $19,500.00. The pledgee

was given the right, if the loan was not promptly paid, on one

day's notice to sell the collaterals without further notice. From

the date of the loan, June 12th, 1860, to November 15th, 1860,

the market price of the stock steadily declined from $79 per

share to $56% per share. Frequent calls were made on Dalrym-

ple to return the loan, and he made ineffectual attempts to

negotiate, but these had ceased, and final notice to pay had been

given by the company and received by Dalrymple before No-

vember 20th, 1860. On that day the company had the shares

publicly sold at the board of brokers, and bid in for themselves

by. a broker at the highest obtainable price, $55 per share. An

account was rendered Dalrymple showing a balance due from
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him of $1,774.50, payment of which was demanded. The com-

pany held the stock till the spring of 1862, when they had it sold

publicly at the board of brokers at from $60 to $67 per share,

yielding in all $19,943.75 net. Two dividends were received by

defendants during this time. December 16th, 1862, Dalrymple

tendered defendants the loan with interest, and demanded the

stock. The tender was refused. The stock at this time was

worth $78 per share, and at the time of the trial, $115 per share.

From the verdict for plaintiffs both parties appealed.

By Court, Bartol, J. (After stating the facts and various

prayers of the parties.) The court below seems to have con-

sidered the sales in 1860 and 1862 as wholly void and inoperative

and the bailment still continuing, and instructed the jury that

upon proof of the pledge, and the tender, demand, and refusal

in December, 1862, the plaintiff was entitled to recover, and the

measure of damages was the market value of the stock at that

time, together with the dividend received by the defendant in

April, 1861, deducting therefrom the amount of the loan and

interest. Having thus stated the positions taken by the parties

in their several prayers, and by the court below in its instruc-

tion to the jury, we shall proceed to express as briefly as we

can the judgment of this court upon the questions involved,

Action on counts in trover for conversion and in tort for dam
ages for the il legal sale and conversion of 325 shares of Balti
more and Ohio Railroad stock, p ledged to the company to secure
the repayment of a loan to Dalrymple of $19,500.00. The pledgee
was given the right, if the loan was not promptly paid, on one
d ay 's notice to sell the coll aterals without further notice. From
the date of the loan, June 12th, 1 60, to November 1 5th, 1 860,
the market p rice of the stock steadily declined from $79 per
share to $561;2 per share. Frequent calls were made on Dalrym
ple to return the loan, and he made ineffectual attempts to
negotiate, but the e had cea eel, and final notice to p ay had been
given by the company and received by Dalrymple before No
vember 20th, 1 60. On that day the comp any had the shares
publicly sold at the board of brokers, and bid in for themselves
by _a broker at the highest obt ainable price, $55 per share. An
account was rendered Dalrymp le showing a balance clue from
him of $1,7 74.50, payment of which was demanded. The com
pany held the stock till the pring of 1 862, when they had it sold
publicly at the board of brokers at from $60 to $67 per share,
yielding in all $19,943.75 net. Two dividends were received by
defendants during this time. D ecember 1 6th, 1 862, Dalrymple
tendered defendants the loan with interest, and demanded the
stock. The tender was refused. The stock at thi time was
worth $78 per share, and at the time of the trial, $ 1 1 5 per share.
From the verdi ct for plaintiffs both parties appealed.

so far as they are deemed material to the decision of the case.
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By Court, BARTOL, J. ( A fter stating the facts and various
p rayers of the partie . ) The court below seems to have con
sidered the sales in 1 860 an d 1862 as wholly void and i noperative
and the bailment still continuin g, and i nstructed the j ury that
upon p roof of the p ledge, and the tender, demand, and refusal
in December, 1862, the pl aintiff was entitled to recover, and the
measure of damages was the market value of the stock at that
time, together Vi'ith the d ividend received by the defendant i n
April, 1 8 6 1 , deducting therefrom the amount of the loan and
interest. Having thus stated the positions taken by the p arti es
i n their several prayers, and by the court below i n its instruc
tion to the jury, we shall p roceed to express as briefly as we
can the judgment of this court upon the questions involved,
so far as they are deemed material to the decision of the case.
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In doing so, we shall confine ourselves mainly to a statement

of the conclusions we have reached after a careful examina-

tion of all the authorities cited in argument, without attempt-

ing to refer to them particularly, or to reconcile them where

they may be in conflict. To do so would require this opinion

to be extended to very great length without, perhaps, subserv-

ing any good purpose.

The first question that naturally presents itself for our con-

sideration is the effect of the sale and purchase of the stock

made by the defendant in November, 1860. By the terms of

the contract, the loan was payable on one day's notice, and if

not paid according to the agreement, the defendant was au-

thorized without further notice to sell the stock pledged for

the purpose of satisfying the same. Unquestionably, the notice

given on the 13th of November was sufficient, under the con-

tract, to entitle the defendant to sell on the 20th.

In the absence of any express agreement to the contrary, it

has been held in some cases to be necessary for a pledgee be-
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fore exercising the power of sale to give notice to the pledgor

of the time and place of sale: Washburn v. Pond, 2 Allen, 474;

and the same rule was announced by the superior court of

New York in Wheeler v. Newbould, 5 Duer, 29 ; and by the court

of appeals in the same case, 16 N. Y. 392. Without express-

ing any opinion upon the law as laid down in those cases, it

is clear it can have no application to a case where such notice

is dispensed with by the contract of the parties. Here by

the words of the agreement authorizing the defendant upon

default to sell without further notice, we understand that when

the power to sell arose, all notice of the time and place of sale

was waived and dispensed with by the plaintiff, leaving upon

the defendant the obligation to sell publicly and fairly for the

best price he could obtain: See 2 Kent's Com, 582, 583.

A sale at the board of brokers, publicly and fairly made,

would, in our opinion, have been legal and valid; and if the

sale of the 20th of November had been made to a third person,

it would have been a legal sale under the contract, vesting a

good title in the purchaser, and terminating the bailment. It

was contended by the plaintiff's counsel that the sale must

in all cases be made at public auction, and that a sale at the

broker's board would not be legal; and some decisions in New

York were cited in support of this view.

In Brown v. Ward, 3 Duer, 660, it was said that a "custom

has grown up [in New York], and been sanctioned by the courts,

of selling stock at the Merchants' Exchange."
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In doing so, we shal l confine ourselves mainly to a statement
f the conclusious we have reached after a careful examina
tion of al l the authorities cited in argument, without attempt
ing to ref r to them particul arly, or to reconcile them where
they may be in conflict. To do so would require this opinion
to be extended to very great length w ithout, perhaps, subserv
ing any good purpo e.
The fi rst question that naturally presents itself for our con
sideration is the effect of the sale and purchase of the stock
made b;} the defendant in November, 1 860. By the terms of
the contract, the loan was payable on one day 's notice, and if
not paid according to the agreement, the defendant was au
thorized without further notice to sell the stock p ledged for
the purpo ·e of sati fying the same. Unquestionably, the notice
given on the 13th of ovemb r was sufficient, under the con
tract, to entitle the d fondant to sel l on the 20th.
In the absence of any express agreement to the contrary, it
has been held in some cases to be necessary for a p ledgee be
fore exercising the power· of sale to give notice to the p ledgor
of the tim and place of sale : Washburn v. Pond, 2 Allen, 474 ;
and the ame rule was announced by the superior court of
New York in Wheeler v. Newbould, 5 Duer, 29 ; and by the court
of appeals in the ame ca e, 16 N. "Y. 392. Without exp ress
ing any opinion upon the l aw as laid down in tho e ca es, it
is clear it can ha e no appl ication to a case where such notice
is d ispen ed with by the contract of the parties. Here by
the word of the a reement authorizing the defendant upon
default to sel l without further notice, we understand that when
11 a ro e, a l l notice of the time and place of sal e
the po'.i,' er to
was waiv d and di pensed with by the p laintiff, leaving upon
th def en 1ant the obl igation to sell publicly and fairly for the
be t price he could obtain : See 2 Kent 's Com. 582, 583.
A sale at the board of brokers, publ icly and fairly made,
would in our opinion, have been leaal and valid ; and if the
sale of the 20th of November had be n made to a third person,
it wou l d have been a legal sale under the contract vesting a
good title in the purchaser, and terminating the bailment. It
was contended by the p laintiff 's counsel that the sale must
in all ca s be made at public auction, and that a sale at the
broker 's board woul d not be l egal ; and some decisions in New
York were cited in support of this view.
In Brown v. Ward, 3 Duer, 660, it was said that a " custom
has grown up [ in New York] , and been sanctioned by the courts,
of sell ing stock at the l\ferchants ' Exchange. ' '
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There is no evidence of any such custom in Baltimore, and

considering the requirements of the law, and the reason and

nature of the transaction, we are of the opinion that the most

proper and suitable place for a sale of stock is at the board of

brokers. There is the stock market, — the mart to which ven-

dors and purchasers resort, by their agents, to buy and sell

stock, where competition among bidders is most apt to be found,

— such sales are public, and unless there be in the particular

case some ground for impeaching their fairness, we are of

opinion they are reasonable and ought to be supported.

But, as we have seen, the defendant became itself the pur-

chaser of the stock, and the question arises, Wliat was the legal

effect of the proceeding? Did it amount to a valid and effect-

ual sale so as either to vest in the defendant, as purchaser, an

absolute title, or to operate as a conversion of the property,

break up the bailment, and the relation of bailor and bailee

between the parties?

The doctrine that trustees, executors, administrators, and
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others holding fiduciary relations are incompetent to purchase

the property held by them in trust is well settled: See Story's

Eq. Jur., sees. 321-323, where the cases are collected. In sec-

tion 323 the learned author says: "There are many other

cases of persons standing in regard to each other in like con-

fidential relations in which similar principles apply." Lord

Chancellor Cottenham, in Greenlaw v. King, 5 Jur. 18, cited

in Torrey v. Bank of Orleans, 9 Paige, 663, held that "the prin-

ciple was not confined to a particular class of persons, such as

guardians, trustees, or solicitors, but was a rule of universal

application to all persons coming within the principle, which

is, that no party can be permitted to purchase an interest where

he has a duty to perform inconsistent with the character of

purchaser." See also Keighler v. Savage Mfg. Co., 12 Md. 384

[71 Am. Dec. 600] ; Hoffman S. C. Co. v. Cumberland C. & I.

Co., 16 Id. 456; Cumberland C. & I. Co. v. Sherman, 20 Id. 117

[77 Am. Dec. 311]. This rule rests upon grounds of public

policy, and is enforced without regard to the question of ho7ia

fides in the particular case. It is clear, both upon reason and

authority, that the case of pledgor and pledgee comes within

the rule.

In Story on Bailments, sec. 319, it is said: "In respect of

sales, also, there is a salutary restraint upon the pawnee to

secure his fidelity and good faith that he can never become a

purchaser at the sale. This rule will be found recognized equally

in the common law and the Roman law. ' '
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There is no evidence of any such custom in Baltimore, and
considering the requirements of the law, and the reason and
nature of the transaction, we are of the opinion that the most
proper and suitable place for a sale of stock is at the board of
brokers. There is the stock market,-the mart to which ven
dors and purchasers resort, by their agents, to buy and sell
·
stock, wh re competition among bidders is most apt to be found,
-such sales are public, and unle s there be i n the p articular
case some ground for impeaching their fairness, we are of
opinion they are reasonable and ought to be supported.
But, as we have seen, the defendant became itself the pur
chaser of the stock, and the question arises, What was the l egal
effect of the proceeding 1 D i d it amount to a valid and e ffect
ual sale o as either to ve t in the defendant, as purchaser, an
ab olute title, or to op rate a a conver ion of the property,
break up the bailment, and the relation of bailor and bailee
between the parties 1
The doctrine that trustees, executors, administrators, and
other hol ding fiduciary relations a re incompetent to purchase
the property held by them in trust is well settled : See Story 's
Eq. Jur., sec . 321-323, where the cases are collected. In sec
tion 323 the learned author says : " There are many other
cases of persons standing in regard to each other in like con
fidential relations in which similar principles apply. ' ' Lord
Chancellor Cottenham, in G reenlaw v. King, 5 J ur. 18, cited
in Torrey v. Bank of Orleans, 9 Pa ige, 663, held that ' ' the prin
ciple was not confined to a particular class of persons, such as
guar 1ian , trustees, or solicitor . but was a rule of unive rsal
application to all persons coming within the principle, which
is, that no party can be permitted to purcha e an intere t where
he has a duty to perform inconsi tent with the character of
purchaser. " See al o Kei ghler v. Savage Mfg. Co., 12 Md. 384
[ 71 Am. Dec. 600 ] ; Hoffman S. C. Co. v. Cumberland C. & I.
Oo., 16 Id. 456 ; Cumberland C. & I. Co. v. Sherman, 20 Id. 117
[ 77 Am. Dec. 311 ] . This rule rests upon grounds of public
policy, and is enforced without regard to the question of bona
ft.des in the p articular case. I t is clear, both upon reason and
authority, that the case of p ledgor and pledgee comes withi n
the rule.
In Story on Bailments, sec. 319, it is said : " In respect of
sale , also, there is a salutary re traint upon the pawnee to
i:: e cure his fidelity and good faith that he can never become a
purchaser at the sale. This rule will be found recognized equa1ly
i n the common law and the Roman law. "
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It has been argued, on the part of the defendant, that this

is a purely equitable doctrine, to be enforced only in courts of

equity on grounds not cognizable at law; and while such sales

are voidable in equity, they must be treated in this forum as

valid.

This question is not free from difficulty, but the conclusion

we have reached from an examination of the cases is clearly

expressed in the third point of the plaintiff's brief.

While in eases of pure trust, where exclusive jurisdiction is

in equity, resort must be had to that tribunal for relief, and

sometimes, in cases of quasi trust, that court will grant relief

where there are special circumstances requiring such inter-

ference, as in Hasbrouck v, Vandevoort, 4 Sand. 74, yet the

relation of pledgor and pledgee, being a legal relation, its rights

and duties are defined by law, and the remedies for violation

of such duties are ordinarily in a court of law.

The sale of the pledge by the defendant to itself was con-

trary to the faith of the bailment, forbidden, as we have shown
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by the citation from Story, by the common law, and might be

treated by the bailor at his election as a tortious conversion of

the property. In this case, no such election was made by the

plaintiff. There was no transmutation of title or change of

possession, and the sale being inoperative to work a conver-

sion, the relation of the parties remained unchanged thereby.

The defendant remained in possession of the stock as before,

in the same manner as if the sale had been attempted, and

both in fact and in contemplation of law the bailment con-

tinued. This point was decided in Middlesex Bank v. Minot,

4 Met. 325. That decision was followed by the supreme court

of Iowa in Bank v. Dubuque & P. U. U. Co., 8 Iowa, 277.

Looking at the reasoning upon which those decisions rest,

and the rules and principles of the law governing contracts of

this description, we are of opinion that the decision of Middle-

sex Bank v. Minot, 4 Met. 325, so far as this point is concerned,

was correct. The sale of the 20th of November did not oper-

ate either to vest the title in the defendant as purchaser, or to

work a conversion of the stock. The bailment continued, and

if nothing more had been done subsequently, and the stock

had remained in the defendant's possession, there ean be no

doubt that the tender and demand made on the 16th of De-

cember, 1862, would have been valid, and the refusal on the

part of the defendant at that time would have given a good

cause of action to the plaintiff. But it appears from the proof

that before that time, in the spring of 1862, the defendant
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It has been argued, on the part of the de fendant, that this
is a purely equitable doctrine, to be enforced only i n courts of
equity on grounds not cognizable at law ; and wh ile such sal s
are voidable i n equity, they must be treated in this forum as
valid.
This question is not free from difficulty, but the conclusion
we have reached from an examination of the cases is clearly
expressed in the third point of the plaintiff 's brief.
While in cases of pure trust, where exclusive jurisdiction is
in equity, resort m ust be had to that tribunal for relief, and
sometimes, in cases of qiiasi trust, that court will grant relief
where there are special circumstances requiring such inter
ference, as in H asbrouck v. Vandevoort, 4 Sand. 7 4, yet the
relation of p ledgor and pledgee, being a legal relation, i ts rights
and duties are defined by law, and the remedies for violation
of such duties are ordinarily in a court of law.
The sale of the p ledge by the defendant to itsel f was con
trary to the faith of the bailment, forbidden, as we have shown
by the citation from Story, by the common law, and might be
treated by the bailor at his election as a tortious conversion of
the property. I n this case, no such lection was made by the
plaintiff. There was no transmutation of title or change of
possession, and the sale being inoperative to work a conver
sion, the relation of the parties remained unchanged thereby.
The defendant r mained in poss ssion of the stock as before,
in the same mann r as if the sale had b en att mpted, and
both in fact and i n contemplation of law the bailment con
tinued. This point was decided in l\fiddlesex Ban k v. .Mi not,
4 Met. 325. That decision was fol lowed by the supreme court
of Iowa i n Bank v. Dubuque & P. R. R. Co., 8 Iowa, 277.
Looking at the reasoning upon which those decisions r st,
and the rules and principles of the law governing contracts of
this description, we are of opinion that the decision of Middle
sex Bank v. l\I inot, 4 Met. 325, so far as this point is concerned,
was correct. The sale of the 20th of November did not oper
ate either to vest the title i n the defendant as purchaser, or to
work a conversion of the stock. The bailment continued, and
if nothing more had been done subsequently, and the stock
had remained in the defendant 's possession, there ean be no
doubt that the tender and demand made on the 16th of De
cember, 1 8 62, would h ave been valid, and the refusal on the
part of the defendant at that time would have given a good
cause of action to the p l aintiff. B ut it appears from the proof
that before that time, in the spring of 1862, the defendant
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caused the stock to be sold publicly at the board of brokers,

and it was transferred to the several purchasers. What wai

the effect of those sales? Having given notice to pay the loan

in November, 1860, the defendant was not bound to keep the

pledge; the attempted sale of the 20th of November being

inoperative, and the plaintiff continuing in default, the power

to sell conferred by the contract still continued, and was in

fact executed by the sales made in 1862. As we have already

said, no further notice was required by the contract, nor can

any valid objection be made to the place and mode of sale,

the same not being impeached on the ground of unfairness or

bad faith. By those sales the bailment was ended; and being

made, as we have said, in the lawful and valid exercise of the

power of sale, there was no violation of the contract on the

part of the defendant, or any tortious conversion of the stock;

and therefore the plaintiff was not entitled to recover in this

form of action ; and the fifth prayer of the defendant ought to

have been granted.
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The sales and transfer of the stock made in 1862 being

valid and legal, the plaintiff would have the right to recover

in an action ex contractu any excess which might remain in

the hands of the defendant arising from the proceeds of these

sales, including the dividend received on the 16th of April,

ISGl, with which the defendant would be chargeable after de-

ducting the amount of the loan and interest due at that time;

such excess would be simply money had and received by the

defendant to the use of the plaintiff, under and in conform-

ity with the contract; even if the sales had been tortious, we

entertain the opinion that the true measure of damages would

be as stated in the defendant's fourth prayer, which asserts

the right of the defendant to recoup from the damages the

amount of the debt; but that question does not arise in this

case; the sales not being tortious, there could be no question

of the right of the defendant to retain out of the sums which

came to its hands the amount of the loan and interest; and

even in a proper form of action, the excess only could be re-

covered. But the question arising upon the pleadings is not

of any practical importance in this case, because it is evident

from a simple calculation that the money which actually came

to the defendant's hands from the sales of the stock and the

dividend of April, 1861, w^as less than the debt and interest

due, and nothing, therefore, could be recovered by the plaintiff

in any form of action.

The conclusion from this opinion is, that there was no error
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caused the stock to be sold publ icly at the board of brokers,
and it was tran. ferred to the several pur ha8ers. What ·ff a':l
the effect of those sale ? H aving given notice to pay the l oan
in November, 1860, the def ndant was not bound to keep the
pledge ; the attempte l sale of the 20th of November being
inoperative, and the p laint iff continuing in default, the power
to sell conferred by the contract sti l l continued, and was i n
fact executed b y the sales made i n 1 6 2 . A s w e have already
sai d, no further notice wa required by the contract, nor can
any val i d obj ection be made to the place and mode of sale,
the same not being i mpeached on the ground of unfairness or
bad faith. By those sales the bail ment was ended ; and being
m ade, a we have said, in the lawful and vali d exerci e of the
pO\ver of sale, there was no violation of the contract on the
part of the defendant, or any tortious conver ion of the stock ;
and therefore the p laintiff was not entitled to recover in this
form of action ; and the fifth prayer of the defendant ought to
have been granted.
'J.1 he sales and tran fer of th stock made in 1 62 being
val id and lega l, the plaintiff would have the right to recover
in an action ex contrac tu any excess which might remain in
the hands of the defendant ari ing from the proceed of these
sales, including the lividend received on the 1 6th of April,
18Gl, with which the defendant wou l d be chargeable after de
ducting the amount of the loan and intere t due at that time ;
such excess would be simply money had and received by the
defendant to the u e of the p la intiff, under and in conform
ity with the contract ; even i f the sal e had lJecn tortious, we
entertain the opinion that the true measu re of damages would
b as . tat d in the defen ]ant 's fourth prayer, which asserts
the ri O'ht of the defendant to recoup from the damages the
amount of the debt ; but that question does not arise in this
ca e ; the sal s not b ing tortious, there could be no question
of the right of the defendant to retain out of the sums which
came to its hands the amount of the loan and interest ; and
even in a proper form of action, the excess only could be re
covered. But the question ari ing upon the p leadings i s not
of any practical importance i n this case, becau e it is evident
from a simple calculation that the money which actually came
to the defendant 's han ls from the sales of the stock and the
dividend of April, 1 6 1 , was less than the debt and interest
due, and nothing, therefore, could be recovered by the plaintiff
in any form of action .
The conclusion from this opinion is, that there was no error
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in rejecting the pl aintiff 's p rayers, and the first, second, third ,
MAEl'LAND INSUEANCE CO. v. DALRYMPLE. § 32

in rejecting the plaintiff's prayers, and the first, second, third,

and fourth prayers of the defendant. But the court below

erred in rejecting the fifth prayer of the defendant, and in the

instruction given to the jury; the judgment will therefore be

reversed on the defendant's appeal.

and fourth prayers of the defendant.
But the court below
erred in rejectin g the fifth prayer of the defendant, a n d in the
i n struction given to the jury ; the j u dgment will therefore be
reversed on the defendant :s appeal.
Judgment reversed.

Judgment reversed.
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