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38. How question arises. The question as to the exist-

snce of a partnership between given individuals may arise in

two classes of cases :

1. Where the parties themselves allege that they intended

partnership.

2. Where the parties or some of them allege that they did

not intend partnership.

§ 38. How question arises.- The question as to the exist·
~nee

of a partnership between given individuals may arise in ·
two classes of cases:
1. Where the parties themselves allege that they intended
partnership.
2. Where the parties or some of them allege that they did
not intend partnership.

39. Partnerships inter sese and as to third persons.

It is, in general, true that as between the parties to the al-

28

§ 39. Partnerships inter sese and as to third persons.It is, mgeneral, true that as between the parties to the al#
28
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WHAT ACTS CBEATK A PABTNEBSHIP. [ 40, 41.

xeged relation there can be no partnership if they did not

WHAT ACTS CREATE A PARTNERSHIP.

[§§ 40, 41 ..

intend one, and that as to third persons there can be no part-

nership if there was none as between the alleged partners

themselves. Notwithstanding this general rule, it is equally

true, as will be hereafter seen, that there are two apparent

exceptions to it :

v * 1. Persons may be held, notwithstanding a contrary in-

tention, to have made a contract which in law constitutes

them partners as between themselves; and

2. A person who is not actually a partner may be held

liable to third persons as though he were a partner where

he has so conducted himself as to reasonably induce such

third persons to rely upon the assumption that he was a

partner.

It will be obvious that these two cases are very different ;

in the first all the parties are held to be partners as between

themselves, while in the second a person may be held liable

as a partner when in fact, between him and the persons with

whom he is thus assumed to be a partner, no intention to be
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partners existed. The first form, or the partnership inter

sese, is therefore the only true partnership. This has led to

a classification into, 1, true partnerships, and 2, g"i&m-part-

nerships.

L OF TBUB PARTNERSHIPS.

40. True partnerships, how classified. It will be evi-

dent that true partnerships also may be divided into two

classes : 1. Where a partnership was expressly intended ; and

2. Where the parties did not expressly intend to become

partners, but the law holds that the contract which they in-

tentionally made does create a partnership between them,

and which thus becomes, indirectly, an intentional partner-

ship, because the law always presumes that parties intended

the legal result of their intentional acts. These two classes

will be separately considered.

41. Of partnerships expressly intended. Cases of this

nature can ordinarily occasion but little difficulty. If it be

ieged relation there can be no partnership if they did not
intend one, and that as to third persons there can be no partnership if there was none as between the alleged partners.
themselves. Notwithstanding this general rule, it is equally
true, as will be hereafter seen, that there are two apparent.
exceptions to it:
1. Persons may be held, notwithstanding a contrary intention, to have made a contract which in law constitutes
them partners as between themselves; and
2. A person who is not actually a partner may be held
liable to third persons as though he were a partner where
he has so conducted himself as to reasonably induce such
third persons to rely upon the assumption that he was a
partner.
It will be obvious that these two cases are very different;
in the first all the parties are held to be partners as between
themselves, while in the second a person may be held liable
aa a partner when in fact, between him and the persons with
whom he is thus assumed to be a partner, no intention to bepartners existed. The first form, or the partnership inter
sese, is therefore the only true partnership. This has led to.
a classification into, 1, true partnerships, and 2, quasi-partnerships.
·
L OF TRUE p ABTNERSHIPS..

_ § 4:0. True partnerships, how classified.- It will be evi·
dent that true partnerships also may be divided into · two.
classes: 1. Where a partnership was expressly intended; and
2. Where the parties did not expressly intend to become
partners, but the law holds that the contract which they intentionally made does create a partnership between them,.
and which thus becomes, indirectly, an intentional partnership, because the law always presumes that parties intended
the legal result of their intentional acts. These two classes
will be separately
. considered.

.

§ 4:1. Of partnerships expressly intended.-Cases of this.
nature can ordinarily occasion but little difficulty. If it be. 2a

42.] LAW OF PARTNERSHIP.

admitted that the parties intended to be partners, their in

§ 42.]

LA.W 011' P .A.RTNERBHIP.

tention can rarely fail of effect. Cases, however, are not

infrequent in which the parties, intending to create a part-

nership and expressly naming their relation such, have still

been held not to have created one because they had failed

to attach to their relation the necessary incidents of partner-

ship ; as, for example, where their contract leaves them with-

out any community of interest in the business or profits. 1

It may also be that an instrument designed to constitute

partnership articles is so defectively drawn as to create some

other relation, as a co-ownership or a corporation; but un-

less some other distinct relation is thus expressly created,

persons who have intended to be partners, and who have

acted as such, will be deemed to be partners notwithstand-

ing defective instruments.

42. Of agreements held to create partnership inter

sese when that was not intended. The question whether

a partnership has in fact been created between two or more

persons, part or all of whom deny it, may arise in a great
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variety of cases. It is constantly arising as between the al-

leged partners and third persons who are seeking to hold

them liable as such, and this phase of the question presents

the most difficulty and gives rise to the greatest amount of

litigation.

admitted that the parties intended to be partners, their in
tention can rarely fail of effect. Cases, however, are not
infreq.uent in which the parties, intending to create a partnership and expressly naming their relation such, have still
been held not to have created one because they had failed
to attach to their relation the necessary incidents of partnership; as, for example, where their contract leaves them without any community of interest in the business or profits.1
It may also be that an instrument designed to constituto
partnership articles is so defectively drawn as to create some
other relation, as a co-ownership or a corporation; but unless some other distinct relation is thus expressly created,
persons who have intended to be partners, and who have
acted as such, will be deemed to be partners notwithstanding defective instruments.

1 Thus, in Sailors v. Nixon-Jones community of interest in the busi-

Co. (1886), 20 I1L App. 509,^Paige's ness or profits, they are not part-

Par tn. Cas. 39, it is said: "The fact ners in fact or in law. Parsons on

§ 4:2. Of agreements held to create partnership inter
sese when that was not intended. -The question whether

that the parties to such relation Partnership, 91. A partnership

themselves call it a partnership inter se must result from the in-

will not make it so. Where the tention of the parties as expressed

question of partnership is to be de- in the contract, and they cannot

termined from a contract between be made to assume toward each

the parties to it, the relation must other a relation which they have

be found from the terms and pro- expressly contracted not to as-

visions of the contract, and even sume. The terms of the agree-

though parties intend to become rnent,' where there is one, fixes the

partners, yet, if they so frame the real status of the parties toward

terms and provisions of their con- each other."

tract as to leave them without any

30

a. partnership has in fact been created between two or more
persons, part or all of whom deny it, may arise in a great
variety of cases. It is constantly arising a.s between the ~1leged partners and third persons who are seeking to hold
them liable as such, and this phase of the question presents
the most difficulty and gives rise to the greatest amount of
litigation.
I Thus, in Sailors v. Nixon-Jones
Co. (1886), 20 ill App. 509,J>aige's
Partn. Cas. 39, it is said! "The fact
that the parties ·to auch relation
themselves call it a partnership
will not make it so. Where the
question of partnership is to be determined from a contract between
the parties to it, the relation must
be found from the terms and provisions of the contract, and even
though parties intend to become
partners, yet, if they so frame the
terms and provisions of their contract as to leave them without any

community of interest in the business or profits, they are not partners in fact or in law. Parsons on
Partnership, 91. A partnership
inter se must result from the intention of the parties as expressed
in the contract, and they cannot
be made to assume toward each
other a relation which they have
expressly contracted not to assume. The terms of the agreement, where there is one, fixes the
real status of the parties toward
each other."

80
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WHAT ACTS CREATE A PARTNERSHIP. [ 43.

The question, however, may and often does arise as be-

WHAT A.OTB ORE.A.TE A

P.A.RTNEI~HIP.

rn 43.

tween the alleged partners themselves. As between these

parties, the question usually arises in one of two classes of

cases: 1. Where an affair in which they have been in some

way concerned has proven to be profitable, and one or more,

alleging partnership, seek to compel an accounting, as part-

ners, from the others, who deny it; and 2. Where such an

enterprise has proved disastrous, and one or more alleg-

ing partnership seek to enforce contribution as partners

from the others, who deny that any such relation existed.

Other cases may, of course, arise where one or more claim

other rights or powers as partners against the others, but

the two classes of cases stated are the most common.

43. Legal intention of parties controls, Partnership,

as has been seen, is the result of the express or implied

agreement of the parties, and there can be no partnership

either as between the parties themselves or as to third per-

sons where the parties have not by their acts or contracts

created one. When, therefore, the parties themselves, or
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some of them, deny that they -intended to form a partner-

ship, it becomes necessary to determine what is the legal

The question, however, may and often does arise as be.
tween the alleged partners themselves. As between these
parties, the question usually arises in one of two classes of
cases: 1. Where an affair in which they have been in some
way concerned has proven to be profitable, and one or more,
alleging partnership, seek to compel an accounting, as partners, from the others, who deny it.; and 2. Where such an
enterprise has proved disastrous, and one or more alleging partnership seek to enforce contribution as partners
from the others, who deny that any such relation existed.
Other cases may, of course, arise where one or more claim
other rights or powers as partners against the others, but
the two classes of cases stated are the most common.

effect of their acts and contracts. In dealing with this ques-

tion, it must be borne in mind that it is the legal intention

of the parties rather than their expressed or declared inten-

tion which controls. The law presumes that the parties

intend the legal consequences of their voluntary acts and

contracts. If, therefore, they intend the acts or contracts,

they intend also, in contemplation of law, the legal effect of

those acts and contracts. 1 Whether, then, the question arises

1 Thus in Duryea v. Whitcomb contract could not be varied by

(1858), 31 Vt. 393, Paige's Partn. their riot supposing it to be what

Cas. 58, the court say: "If their it was. The further statement in

contract was for a partnership the report that they did not intend

by necessary legal construction to form a partnership seems incon-

( which we have found that it was), sistent with the other facts. . . .

and they intended to make the Probably the fair construction of

contract (and this appears from the report is that the parties were

the report), the legal effect of their not aware of the legal. extent and

81

§ 43. Legal intention of parties controls.-Partnership,
as has been seen, is the result of the express or implied
agreement of the parties, and there can. be no partnershipeither as between the parties themselves or as to third persons-where the parties have not by their acts or contracts
created one. When, therefore, the parties themselves, or
some of theni, deny that they .intended to form a partnership, -it becomes necessary to determine what is the legal
effect of their acts and contracts. In dealing with this question, it must be borne in mind that it is the kgal intention
of the parties rather than their ewpressed or declared intention which controls. The law presumes that the parties
intend the legal consequences of their voluntary acts and
contracts. If, therefore, they intend the acts or contracts,
they intend also, in contemplation of law, the legal effect of
those acts and contracts. 1 Whether, then, the question arises
1 Thus in Duryea v. Whitcomb contract could not be varied by
(1858), 31 Vt. 393, Paige:s Partn. their not supposing it to be what
Cas. 58, the court say: "If their it was. The further statement in
contract was for a partnhship the report that they did not intend
by necessary legal construction to form a partnership seems incon(which we have found that it was), sistent with the other facts. •••
and they :ntended to make the Probably the fair construction of
contract (and tliis appears from the report is that the parties were
the report), the legal effect of their not aware of the legal.extent and
81

44.] ' LAW OF PARTNERSHIP.

§ 44.]

LAW OF PARTNERSHIP.

between the parties themselves, or between the parties and

third persons, if the legal effect of their acts and contracts

is the creation of a partnership, the parties will be deemed

partners, notwithstanding their denial of an intention to be-

come such. The law gathers their intention from their acts

and contracts at the time, rather than from their contempo-

raneous or subsequent assertions. Greater effect may, how-

ever, be given to the expressed intentions of the parties

when the question arises between themselves only, than

where third persons are concerned. The latter cannot be

presumed to know of the declared intention, and must there-

fore be left to judge by the legal intention which the outward

acts and contracts of the parties manifest. In doubtful cases,

too, of either sort, the expressed intention may be of conse-

quence, and may even turn the scale in accordance with it.

44. Same subject. Keeping these distinctions in view,

it is then true, as the rule is frequently declared, that

whether a partnership has been created depends upon the

real indention of the parties. If their agreement is in writ-
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ing, its true construction must be ascertained. If it is not

in writing, then the intention of the parties must be gathered

from their words and conduct. What the parties have called

themselves is not conclusive, for if they have stipulated for

what is a partnership in fact, then even their express agree-

ment that they should not be partners would not prevent

the legal operation of their stipulations. 1 If, on the other

obligation of the contract into Paige's Partn. Cas. 46, after calling

which they entered. As the con- attention to the fact that in that

tract imports a partnership, we case the parties manifestly had no

must hold, in the absence of any purpose to become partners, it is

express stipulation and of any said by Cooley.J.: "In general this

other circumstances to show the should be conclusive. If parties

contrary, that they intended to ere- intend no partnership the courts

ate the relation which the contract should give effect to their intent,

expresses." See, also. Chapman v. unless somebody has been deceived

jflughes (1894), 1U4 (Jal. bus. ' by their acting or assuming to act

l Th'us ill liUBfcher v. Bush (1881), as partners; and any such case

45 Mich. 188, 40 Am. Rep. 465, must stand upon its peculiar fact-

32

between the parties themselves, or between the parties and
third persons, if the legal effect of the.fr acts and contracts
is the creation of a partnership, the parties will be deemed
partners, notwithstanding their denial of an intention to become such. The law gathers their intention from their acts
and contracts at the time, rather than from their contemporaneous or subsequent assertions. Greater effect may, however, be given to the expressed intentions of the parties
when the question arises between themselves only, than
where third persons are concerned. The latter cannot be
presumed to know of the declared intention, and must therefore be left to judge by the legal intention which the outward
acts and contracts of the parties manifest. In doubtful cases,
too, of either sort, the expressed intention may be of consequence, and may even turn the scale in accordance with it.

«.

§
Same subject.- Keeping these distiuctions in view,
it is then true, as the rule is frequently declared, that
whether a partnership has been created depends upon the
real intention of the parties. If their agreement is in writing, its true construction must be ascertained. If it jg not
in writing, then the intention of the parties must be gathered
from their words and conduct. What the parties have called
themselves is not conclusive, for if they have stipulated for
what is a partnership in fact, then even their express agreement that they should not be partners would not prevent
the legal operation of their stipulations.1 If, on the other
obligation of the contract into Paige's Partn. Cas. 46, after calling
which they entered. As the con· attention to the fact that in that
tract imports a partnership, we case the parties manifestly had no
must hold, in the absence of any purpose to become partners, it is
express stipulation and of any said by Cooley, J.: "In general this
other circumstances to show the should be conclusive. If parties
contrary, that they intended to ere- intend no partnership the courts
ate the relation which the contract should give effect to their intent,
upresses." See, also! Chapngn v. unless somebody has been deceived
.Hughes (1894), 104 Cal. 962. . ..- by their acting or assuming to act
lThus m £€!€Cher v. Bush (1881), as partners; and any such case
45 "Mich. 188, 40 Am. Rep. 465, must stand upon .it.a peculiar fact.P
32
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WHAT ACTS CREATE A PARTNERSHIP. [ 4:5, 46.

hand, their acts and contracts do not in law create a part-

WHAT .A.01'8 ORE.A.TB .A. PARTNERSHIP.

nership, the fact that they have expressly called it such will

[§§ 45, 46.

not avail. 1

hand, their acts and contracts do not in law create a partnership, the fact that they have expressly called it such will
not avail.1

V 45. Tests of intention to form partnership. While

the intention of the parties is thus, in general, the control-

ling inquiry, there are a number of methods by which the

courts have endeavored to ascertain what that intention

was. Keeping in mind the definition that the partnership

relation is based upon the agreement of the parties to unite

~

their property, labor, capital or skill in carrying on business

the intention of the parties is thus, in general, the controlling inquiry, there are a number of methods by which the
courts have endeavored to ascertain what that intention
was. Keeping in mind the definition that the ·partnership
relation is based upon the agreement of the parties to unite
their property, labor, capital or skill in carrying on business
as principals for their joint profit, each being at the same
time both principal of and agent for the other, several of the
tests which are commonly applied to · aid in determining
when such an agreement exists may be noticed~ Among
these are-

as principals for their joint profit, each being at the same

time both principal of and agent for the other, several of the

tests which are commonly applied to aid in determining

when such an agreement exists may be noticed. Among

these are

46. I. Agreements to share both profits and losses.

An agreement between two or more persons to unite their

property, labor or capital to establish and carry on a busi-

ness, in which business they are to have a community of in-
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terest which they are to own in common, in which each is

to be a principal owner or proprietor as distinguished from

a mere agent, clerk or creditor and the profits and losses

of which they are to share because they are such owners,

principals or proprietors, is the typical form of partnership.

Such an agreement creates a partnership between the parties

as a matter of law.

and upon special equities. It is, the substance of the arrangement

nevertheless, possible for parties to shows them to be inapplicable,

intend no partnership and yet to But every doubtful case must be

form one. If they agree upon an solved in favor of their intent,

arrangement which is a partner- otherwise we should carry the doo-

ship in fact, it is of no importance trine of constructive partnership

that they call it something else, or so far as to render it a trap to the

that they even expressly declare unwary. Kent, C. J., in Post v.

that they are not to be partners. Kimberly, 9 Johns. (N. Y.) 470, 504."

The law must declare what is the l Sailors v. Nixon-Jones Co., 20

legal import of their agreements, IU. Ap. 509, Paige's Partn. Cas. 39.

and names go for nothing when

8 33

§ 4:5. Tests of intention to form partnership.-While

XX

§ 4:6. I. Agreements to share both profits and losses.An agreement between two or more persons to unite their
property, labor or capital to establish and carry on a business, in which business they are to have a community of interest- which they are to own in common, in which each is
to be a principal owner or proprietor as distinguished from
a mere agent, clerk or creditor - and the profits and losses
of which they are to share because they are such owners,
principals or proprietors, is the typical form of partnership.
Such an agreement creates a partnership between the parties
as a matter of law.
and upon special equities. It is, the substance of the arrangement
nevertheless, possible for parties to shows them to be inapplicable.
intend no partnership and yet to But every doubtful case must ~
form one. .If they agree upon an solved in favor of their intent,
arrangement which is & partner- otherwise we should carry the do<>
ship in fact, it is of no importance trine of constructive partnershfp
that they call it something else, or so fa.r &s to render it a trap to tile
that they even expressly declare unwary. Kent, C. J., in Post v.
that they are not to be partners. Kimberly, 9 Johns. (N. Y.) 470, 504."
The law must declare what is the
I Sailors v. Nixon-Jones Co., 20
legal import of their agreements, Ill. Ap. 509, Paige's Partn. Cas. SQ.
and names go for nothing when
8
~-

47, 48.1 LAW OF PAETNEKPHIP.

47. Same subject. Agreements, however, which pro-

sent all of these characteristics occasion no difficulty, and

§§ 47, 48.)

LAW OF P .A.RTNEReRIP.

the question of partnership is easily and certainly solved.

The difficulty arises in those cases which unfortunately

but naturally constitute the great majority of those submit-

ted to lawyers or courts for determination in which some

of these elements only are discernible, while others are not

apparent at all or are to be extracted from a mass of more

or less conflicting facts and circumstances. In such cases,

the elements which do appear are not necessarily conclusive,

and it is both unwise and dangerous to seize upon them as

sufficient ; they are evidence merely, and, as such, are more

or less convincing according as they fit in with the remain-

ing elements discovered.

Of this nature is the mere element of sharing profits and

losses. It certainly furnishes strong evidence that the par-

ties have united as principals for their joint profit, if any,

and in the absence of anything to show that the profits and

losses were to be shared on some other basis than that of
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principals in the business, it would usually be deemed con-

clusive. But it may still be shown that they were to share

the profits and losses in some other capacity, and the evi-

dence of partnership is thereby weakened if not dispelled.

Where both parties contribute goods, or money to buy

goods, for a common stock, in which they thus acquire a

joint interest, then an agreement for a division of the profit

and loss furnishes the strongest evidence of a partnership ;

and the same is true where each is to contribute services.

48. Same subject. The evidence is also strong where

one furnishes money or property and the other furnishes

services, though it is less strong in this case than in the

others, because the parties have not necessarily a joint in-

terest in the property, and the sharing in profits and loss

may be but one means of compensating the second party for

his services. Still less strong is the evidence where, though

the parties are to share profits and losses in the sale of

84

§ 4-7. Same subject.- Agreements, however, which pr&
sent all of these characteristics occasion no difficulty, and
the question of partnership is easily and certainly solved.
The difficulty arises in those cases-which unfortunately
but naturally constitute the great majority of those submitted to lawyers or courts for determination - in ·which aoms
of these elements only are discernible, while others are not
apparent at all or are to be extracted from a mass of more
or less conflicting facts and circumstances. In such cases,
the elements which do appear are not necessarily conclusive,
and it is both unwise and dangerous to seize upon them as
sufficient; they are evidence merely, and, as such, are more
or less convincing ~ccording as they fit in with the remaining elements discovered.
Of this nature is the mere element of sharing p:rofits and
losses. It certainly furnishes strong evidence that the parties have united as principals for their joint pI:ofit, if any,
and in the absence of anything to. show that the profits and
losses were to be shared on some other basis than that of
principals in the business, it would usually be deemed conclusive. But it may still be shown that they were to share
the profits and losses in some other capacity, and the evidence of partnership is thereby weakened if not dispelled.
Where both parties contribute goods, or money to buy
goods, for a common stock, in which they thus acquire a
join.t interest, then an agreement for a division. of the profit
and loss furnishes the strongest evidence of a partnership;
and the same is true where each is to contribute services.
§ 48. Same snbjeet.-The evidence is also strong where
one furnishes money or property and the other ~rnishes
services, though it is less strong in this case than in the
others, b.ecause the parties have not necessarily a joint interest in the property, and the sharing in profits and loss
may be but one means of compensating the second party for
his services. Still less strong is the evidence where, though
the parties are to share profits and losses in the sale of
84
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WHAT ACTS OEBATK A PABTNEBSHIP. [ 49.

WHAT ACTS ORR.ATE A PARTNERSHIP.

goods, each one retains the individual title or control of his

[§ 49.

contribution.

To constitute a partnership, therefore, there must be

goods, each one retains the individual title or control of his
contribution.
To constitute a partnership, therefore, there must be
added to the evidence of this one element of sharing profits
and losses, the further evidence that the parties who so
shared in such profits and losses were also principal proprietors in the business from which such profits or losses
ensued, and that such sharing was because they stood in the
relation of such principal proprietors and not in some other
relation.1
·

added to the evidence of this one element of sharing profits

and losses, the further evidence that the parties who so

shared in such profits and losses were also principal pro-

prietors in the business from which such profits or losses

ensued, and that such sharing was because they stood in the

relation of such principal proprietors and not in some other

relation. 1

49. II. Agreements to share profits, nothing being

said abont losses. It not infrequently happens that, while

the element of profit sharing is clearly evident, the question

of sharing losses appears to have been ignored. The failure

or omission to provide for the losses may have been acci-

dental or intentional. If it was accidental merely, it is ordi-

narily of little consequence, because the law will supply the

omission if the other elements are present. 2 But if the omis-

sion was intentional, it challenges inquiry, though it may
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not be conclusive. Ordinarily one who shares the profits of

the business because he is a principal therein, must, for the

1 Spaulding v. Stubbings (1893), such profits must be shared as the

86 Wis. 255, 56 N. W. Rep. 469, 39 result of the adventure or enter-

Am. St. Rep. 888; Culley v. Edwards prise, in which both are interested,

(1884), 44 Ark. 423, 51 Am. Rep. 614; and not simply as a measure of

Boston Smelting Co. v. Smith (1880), compensation (Cogswell v. Wilson,

13 R L 27, 43 Am. Rep. 3; Clifton 11 Ore. 372);" and ."where it ap-

v. Howard (1886), 89 Mo. 192, 58 Am. pears that there is community of

Rep. 97; Howze v. Patterson (1875), interest in the capital stock, and

53 Ala. 205, 25 Am. Rep. 607. In a also a community of interest in the

recent case in Oregon (Flower v. profits and loss, there it is clear an

Barnekoff (1890), 20 Ore. 137, 11 L. actual partnership exists between

R. A. 149), it is said: "Partnership the parties. Berthold v. Goldsmith,

and community of interest inde- 24 How. (U. S.) 541."

_,)(

§ 49. II. Agreements to share· profits, nothing being
said about losses.- It not infrequently happens that, while
the element of profit sharing is clearly evident, the question
of sharing losses appears to have been ignored. The failure
or omission to provide for the losses may have been accidental or intentional. If it was accidental merely, it is ordinarily of ~ittle consequence, because the law will supply the
omission if the other elements are present. 2 But if the omission was intentional, it challenges inquiry, though it may
not be conclusive. Ordinarily one who shares the profits of
the business because he is a principal therein, must, for the

pendently considered are not al- 2 gee Quinn v. Quinn (1889), 81

ways the same thing, nor is a mere CaL 14, 22 Pac. Rep. 264; Wipper-

oommunity of interest sufficient; man v. Stacy (1891), 80 Wis. 345, 50

but ther must be an agreement N. W. Rep. 336.

to share the profits and loss, and

35

1 Spaulding v. Stubbings (1893),
88 Wis. 955, 56 N. W. Rep. 469, 89
Am. St. Rep. 888; Culley v. Edwards
(1884), 44 Ark. 423, 51 Am. Rep. 614;
Boston Smelting Co. v. Smith (1880),
18 R. L 27, 43 Am. Rep. 3; Clifton
v. Howard (1886), 89 Mo. 192, 58 Am.
Rep. 97; Howze v. Patterson (1875),
53 Ala. 205, 25 Am. Rep. 607. In a
recent case in Oregon (Flower v.
Barnekoff (1890), 20 Ore. 137, 11 L.
R. A. 14.9), it is said: "Partnership
and community of interest independently considered are not always the same thing, nor is a mere
community of interest sufficient;
but then must be an agreement
to share the profits and loss, and

such profits must be shared as the
result of the adventure or enterprise, in which both are interested,
and not simply as a measure of
compensation (Cogswell v. Wilson,
11 Ore. 372);" and ." where it appears that there is community of
interest in the capital stock, and
also a community of interest in the
profits and loss, there it is clear an
actual partnership exists between
the parties. Berthold v. Goldsmith,
24 How. (U.S.) 541."
2 See Quinn v. Quinn (1889), . 81
Cal 14, 22 Pac. Rep. 264; Wipperman v. Stacy (1891), 80 Wis. 345, 50
N.. W •. Rep. 336.
85

50.]

LAW OF PARTNERSHIP.

§ oo.J

LA.W OF PARTNERSHIP.

same reason, share the losses also if loss results. Bat it is

possible that one may share the profits of a business without

being a proprietor therein. The facts must therefore be in-

vestigated further, and it must be ascertained why and in

what relation the profits are to be received.

50. Same subject. Pursuing the investigation, if it be

found that the parties have contributed to form a joint stock

or capital of property or skill or labor, and have in the busi-

same reason, share the losses also if loss results. Rut it is
possible that one may share the profits of a businegg without
being a proprietor therein. The facts must therefore be investigated further, and it must be ascertained why and in
what relation the profits are to be received.

ness a community of interest, then an agreement to share

profits furnishes very strong evidence of partnership. But

if one party only is to supply the stock or capital, the case

is not so clear, though it is not conclusive. If, notwith-

standing the fact that one is to furnish all the capital in the

first instance, it still appears that the parties are to own the

business in common, or are to have a common interest in or

power of control over it, there is then the community of in-

terest which ordinarily constitutes partnership ; * but if there

1 This distinction is very clearly
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illustrated in such cases as Magov-

ern v. Robertson (1889), 116 N. Y.

61, 22 N. E. Rep. 398, 5 L. R. A. 589,

where the parties held liable as part-

ners had not only a right to share in

the profits but had also, by the ex-

press terms of the contract, an in-

terest in the stock and business to

the extent of their loans and in-

§ 50. Same subject.- Pursuing the investigation, if it be
found that the parties have contributed to form a joint stock
or capital of property or skill or labor, and have in the business a community of interest, then an agreement to share
profits furnishes very strong evidence of partnership. But
if one party only is to supply the stock or capital, the case
is not so clear, though it is not conclusive. If, notwith..
standing the fact that one is to furnish all the capital in the
first instance, it still appears that the parties are to own the
business in common, or ·are to have a common interest in or
power of control over it, there is then the community of interest which ordinarily constitutes partnership; 1 but if there-

dorsements. "Persons," said the

court, "having a proprietary in-

terest in a business and in its prof-

its are liable as partners to credit-

ors." To like effect, because the

alleged clerk was not only to have

a share of the profits as compensa-

tion, but was also to have an in-

terest in the stock and business

itself: Sawyer v. First National

Bank (1894). 114 N. C. 13, 18 S. E.

Rep. 949; Hackett v. Stanley (1889),

115 N. Y. 625, 22 N. E, Rep. '745;

and because the alleged leaner of

money was also to have an in-

terest in and control over the busi-

ness: Spaulding v. Stubbingo (1893),

86 Wis. 255, 56 N. W. Rep. 469, 39

Am. St. Rep. 888.

Care must therefore be taken to

discriminate between the cases of

alleged loans with a share of the

profits by way of interest, and a real

partnership disguised as a loan; for

if it appears that the transaction is

a mere device to obtain the advan-

tages of a partnership without the

responsibilities, it will be held tc

be a partnership whatever the par-

ties may have called it The test

is usually to be found, according

to the later cases, in the powers of

control of the alleged lender. Has

he any voice or part in controlling

the management of the businese

as a principal therein? Has he, by

86

1 This distinction is very clearly and because the alleged loaner of
illustrated in such cases as Magov- money was also to have an inern v. Robertson (1889). 116 N. Y. terest in and control over the husi·
61, 22 N. E. Rep. 398, 5 L. R. A. 589, ness: Spaulding v. Stubbinga (1898)..
wherethepartiesheldliableaspart- 86 Wis. 255, 56 N. W. Rep. 469, 89
ners had not only a right to share in Am. St. Rep. 888.
the profits but had also, by the exCare must therefore be taken topress terms of the contract, an in- discriminate between the cases ofterest in the stock and business to alleged ~oans with a share of th6
the extent of their loans and in- profits by way of interest, and a reaJ
dorsements. "Persons," said the partnership disguised as a loan; for
court. "having a proprietary in- if it appears that the transaction is
terest in a business and in its prof- a mere device tO obtain the advanits are liable as partners to credit- tages of a partnership without ths
ors." To like effect, because the responsibilities. it will be held t<J
alleged clerk was not only to have be a partnership whatever the par·
a share of the profits as compensa- ties may have .called it. The test
tion, but was also to have an in- is usually· to be found, according
terest in the stock and business to the later cases. in the powers ot
itself: Sawyer v. First National control of the alleged lender. Has
Bank (1894). 114 N. C. 13, 18 S. .E. he any voice or part in controlling
Rep. 949; Hackett v. Stanley (1889), the management of the businesp;
115 N. Y. 625, 22 N. E. Rep.• 745; as a principal therein? Has he, by
86
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WHAT ACTS CREATE A PAKTNERSHIP.

[50.

is to be no coowncrship of the business and one is to receive

WIU.T ACTS OBBA.TB A PARTNERSHIP.

[§ 50.

his share of the profits in some other capacity than as a prin-

cipal proprietor, as, for example, if he is to receive it as com-

pensation for his services, there is no partnership. Plainly,

also, one who has a share of the profits in another's business

by way of commission merely, or in lieu of salary, or as rent,

or as interest on loans, is not '* partner with the owner of

that business. 1 To make them such, there must be here, as

virtue of the arrangement, such

an interest in the business that he

can be regarded both as principal

and agent for the others? See Ro-

senfield v. Haight (1881), 53 Wis.

260, 40 Am. Rep. 770; Richardson

to be no ov-ownershipof the business and one is to receive
bis share of the profits in oome other capacity than as a principal proprietor, as, for example, if he is to receive it as compensation for his services, there is no partnership. Plainly,
also, one who has a share of the profits in another's business
by way of commission merely, or in lieu of salary, or as rent,
or as interest on loans, is not .~ partner with the owner of
that business. 1 To make them such, there must be here, as
jg

v. Hughitt (1879), 76 N. Y. 55, 32

Am. Rep. 267; Leggett v. Hyde

(1874), 58 N. Y. 272, 17 Am. Rep.

244; Hackett v. Stanley (1889), 115
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N. Y. 625; and especially, Waver ly

Nat Bank v. Hall (1892), 150 Pa.

St. 466, 30 Am. St. Rep. 823, and

Magovern v. Robertson (1889), 116

N. Y. 61, 5 L. R. A. 589. So care

must be taken to discriminate be-

tween a real lease of premises and

a partnership disguised under the

form of a lease; for if the charac-

teristics of a partnership are pres-

ent, it will be held to be such re-

gardless of what the parties may

have called it. Webster v. Clark

(1894), 34 Fla. 637, 16 So. Rep. 601,

43 Am. St. Rep. 217, 27 L. R. A. 126.

1 See Sodiker v. Applegate (1884),

24 W. Va. 411, 49 Am. Rep. 252;

Beecher v. Bush (1881), 45 Mich.

188, 40 Am. Rep. 465, Paige's Partn.

Gas. 46: McDonnell v. Battle House

Co. (1880), 67 Ala. 90, 43 Am. Rep.

99; Harvey v. Childs (1876), 28 Ohio

St 319, 22 Am. Rep. 387; Thayer v.

Augustine (1884), 55 Mich. 187, 54

Am. Rep. 361; Morgan v. Farrel

(1890), 58 Conn. 414, 20 Atl. Rep.

614, 18 Am. St. Rep. 282; Waverly

Nat Bank v. Hall (1892), 150 Pa.

St. 466, 24 AtL Rep. 665, 30 Am. St

Rep. 823; Boston Smelting Co. v.

Smith (1880), 13 R. L 27, 43 Am.

Rep. 8; Parchen v. Anderson (1885),

5 Mont 438, 51 Am. Rep. 65; Cul-

ley v. Edwards (1884), 44 Ark 423,

51 Am. Rep. 614; Waggoner v.

First Nat Bank (1894), 43 Neb. 84,

61 N. W. Rep. 112. In respect of

sharing profits by way of compen-

sation for services, it was said in

Sodiker v. Applegate (1884), 24

W. Va. 411, 49 Am. Rep. 252, supra:

" In all cases there must be a par-

ticipation as principals. If the per-

sons merely occupy the relation of

principal and agent, employer and

employee or factor, no partnership

can be predicated upon the fact

that such agent, employee or fac-

tor receives a part or share of the

profits for his service or other ben-

virtue of the arrangement, such
.an interest in the business that he
can be regarded both as principal
and agent for the others? See Rosenfield v. Haight (1881), 53 Wis.
260, 40 Am. Rep. 770; Richardson
v. Hughitt (1879), 76 N. Y. 55, 82
Am. Rep. 267; Leggett v. Hyde
{1874), 58 N. Y. 272, 17 Am. Rep.
244; Hackett v. Stanley (1889), 115
N. Y. 625; and especially, Waverly
Nat. Bank v. Hall (1892), 150 Pa.
St. 466, 30 Am. St. Rep. 823, and
Magovern v. Robertson (1889), 116
N. Y. 61, 5 L. R. A. 589. So care
must be taken to discriminate between a real lease of premises and
a partnership disguised under the
form of a lease; for if the charaoteristics of a partnership are present, it will be held to be such regardless of what the parties may
have called it. Webster v. Clark
(1894), 34 Fla. 637, 16 So. Rep. 601,
43 Am. St. Rep. 217, 27 L. R. A. 126.
1 See Sodiker v. Applegate (1884),
24 W. Va. 411, 49 Am. Rep. 252;
Beecher v. Bush (1881), 45 Mich.
188, 40 Am. Rep. 465, Paige's Partn.
.Cas. 46; McDonnell v. Battle House
Co. (1880), 67 Ala. 90, 42 Am. Rep.
99; Harvey v. Childs (1876), 28 Ohio
St. 319, 22 Am. Rep~ 387; Thayer v.
Augustine (1884), 55 Mich. 187, 54
Am. Rep. 361; Morgan v. Farrel

(1890), 58 Conn. 414, 20 Atl. Rep.
~14, 18 Am. St. Rep. 282; Waverly
Nat. Bank v. Hall (1892), 150 Pa.
St. 466, 24 AtL Rep. 665, 30 Am. St.
Rep. 823; Boston Smelting Co. v.
Smith (1880), 13 R. L 27, 43 Am.
Rep. 8; Parchen v. Anderson (1885),
5 Mont. 438, 51 Am. Rep. 65; Culley v. Edwards (1884), 44 Ark. 423,
51 Am. Rep. 614; Waggoner v.
First Nat. Bank (1894), 43 Neb. 84,
61 N. W. Rep. 112. In respect of

sharing profits by way of compen·
sation for services, it was said in
Sodiker v. Applegate (1884), 24
W. Va. 411, 49 Am. Rep. 252, supra:
"In all cases there must be a participation as principals. If the persons merely occupy the relation of
principal and agent, employer and
employee or factor, no partnership
can be predicated upon the fact
that such agent, employee or faotor receives a part or share of the
profits for his service or other benefits conferred. This proposition
is illustrated by numerous cases,
among which are the following:
Berthold v. Goldsmith, 24 How•
(U. S.) 542; Burckle v. Eckhart, 1
Denio (N. Y.), 341; Bowyer v. Anderson, 2 Leigh (Va.), 550; Chapline v. Conant, 8 W. Va. 507, 100
Am. Dec. 766; Dils v. Bridge, 23
W. Va. 20; Hanna v. Flint, 14 CaL
87

51, 52.] LAW OF PABTNEESHIP.

in the former case, a community of interest in the business

§§ 51, 52.]

LA.W 01' P A.RT.NERSHIP.

itself as principals, each one being at once principal of and

agent for the others.

51. III. Agreements to share profits with express

stipulation against losses. Agreements are sometimes

made by which, though all are to share in the profits, some

in the former case, a community of interest iln the business
itself as principals, each one being at once principal of and
agent for the others.

of the parties are expressly to be protected against loss.

Such an agreement may constitute a partnership if the other

elements are present. It is lawful for the partners, as be-

tween themselves, to stipulate that one or more of them

shall be indemnified against loss, though such a stipulation

cannot affect the liability of the partners so indemnified to

third persons. 1

52. IV. Partnership in profits only. It is not indis-

pensable that there shall be a common stock or fund of

goods, land or other tangible property. The contributions

of one or both of the partners may be simply skill or expe-

rience or capacity to labor. Even if tangible property is

necessary to the transaction of the business, it is not essen-
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tial that it shall be owned by all or any of the partners. It

may be hired from a stranger, or one partner may supply

its use to the firm, retaining the title in himself. It may be

. § 51. III. Agreements to share profits with express
stipulation against losses.- Agreements are sometimes
made by which, though all are to share in the profits, some
of the parties are expressly to be protected against loss.
Such an agreement may constitute a partnership if the other
elements are present. It is lawful for the partners, as between themselves, to stipulate that one or more of them
shall be indemnified against loss, though such a stipulation
cannot affect the liability of the· partners so indemnified to
third persons.1

also that the contract contemplates a division only in case

there are profits made, and that, if there are no profits, the

expenses or losses are to be borne by one only or by both in

their individual capacity. Each of these cases, and others

of like kind which are legally possible, contemplate co-

ownership only in the results of the enterprise rather than

in the enterprise itself or the means of conducting it, and

they are frequently spoken of as partnerships in the profits

only.

73; Morgan v. Stearns, 41 Vt 397." 7 Ala. 761; Consolidated Bank v.

See, also, Buzard v. Bank of Green- State (1850), 5 La. Ann. 44; Baxter

ville (1886), 67 Tex. 83, 60 Am. Rep. 7. v. Hart (1894), 104 CaL 344, 87 Pae.

1 See Brown v. Tapscott (1840), 6 Rep. 941 ; Robbins v. Laswell (1862),

Mees. & Welsby, 119, Ames' Partn. 27 III 365, Paige's Partn. Cas. 7a

Cas. 468; Pollard v. Stanton (1845),

38

§ 52. IV. Partnership in profits only.- It is not indispensable that there shall be a common stock or fund of
goods, land or other tangible property. The contributions .
of one or both of the partners may be simply skill or experience or capacity to labor. Even if tangible property is
necessary to the transaction of the business, it is not essential that it shall be owned by all or any of the partners. It
may be hired from a stranger, or one partner may supply
its use to the firm, retaining the title in himself. It may be
also that the contract contemplates a division only in case
there are profits made, and that, if there are no pro.fits, the
expenses or losses are to be borne by one only or by both in
their individual capacity. Each of these cases, and others
of like kind which. are legally possible, contemplate . oo- .
ownership only in t.he results of the enterprise rather than
in the enterprise itself or the means of conducting it, and
they are frequently spoken of as partnerships in the profits
only.
73; Morgan v. Stearns, 41 Vt. 397."
See, also, Buzard v. Bank of Greenville (1886), 67 Tex. 83, 60 .km. Rep. 7.
l See Brown v. Tapscott (1840), 6
Mees. & Welsby, 119, Ames' Partn.
Cas. 468; Pollard v. Stanton (1$.45),

7 Ala. 761; Consolidated Bank v.
State (1850), 5 La. Ann. 44; Baxter
v. Hart (1894), 104 Cal 344, 87 Pac.
Rep. 941; Robbins v. Laswell (1862),
27 Ill. 365, Paige's Partn. Cas. 79.
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WHAT ACTS CREATE A PABTNEBSHIP. [ 53.

Such a partnership differs from others in degree only and

not in kind. To the extent of the community of interest

WHAT AOT8 OREATB .A. :PABTNERSHIP.

[§ 53.

whether it be in profits only or more there is a partner-

ship with its incident rights and liabilities. 1

53. V. Agreements to share gross returns. Persons

who contribute property or funds for a common enterprise

and agree to share the gross returns of that enterprise in

proportion to their contributions, but who severally retain

the title to their respective contributions, are not thereby

Such a partnership differs from others in degree only and
not in kind. To the extent of the community of interestwhether it be in pro.fits only or more-there is a partnership with its incident .r ights and liabilities.1

rendered partners. They have no common stock or capital,

and no community of interest as principal proprietors in the

business itself from which the proceeds are derived.

Thus, co-owners who divide the earnings of a chattel are

not partners ; nor . are sailors who divide the products of a

voyage; or persons farming land on shares; or two or more

coach-owners who pay their own expenses but divide the

gross receipts of their respective lines of coaches in propor-

tion to the respective earnings of each line ; or two or more

railroad companies who unite to form a continuous line of
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carriage, each paying its own expenses but dividing the re-

ceipts in proportion to the length of their respective lines j

or the lessee and the manager of a theater who share the

gross receipts ; or workmen who build a chattel in common

and divide the receipts; or persons one of whom furnishes

a mill or a brick-yard and the other supplies the labor and

materials to operate it and who divide the product; or per-

sons who unite to buy land or chattels to be sold and the

profits divided ; or persons one of whom furnishes a plant

or outfit while the other runs it, the profits being divided.

Neither is a person a partner who leases property for a

share in the gross receipts, as where one lets a hotel or a

vessel or machinery, receiving a share of the returns as rent.*

* See Robbins v. Laswell (1862X Jones (1861), 29 N. J. L. 270, Paige's

27 I1L 365, Paige's Partn. Cas. 79; Partn. Cas. 70.

Stevens v. Faucet (1860), 24 I1L 483, *See French v. Styling (1857), 2

Paige's Partn. Cas. 64; Voorhees v. Com. B. (N. S.) 357, Ames* Cases on

§ 53. V. Agreements to share gross returns.- Persons
who contribute property or funds for a common enterprise
and agree to.share the gross returns of that enterprise in
proportion to their contributions, but who severally retain
the title to their respective contributions, are not thereby
rendered partners. They have no common stock or capital,
and no community of interest as principal proprietors in the
business itself from which the proceeds are derived.
Thus, co-owners who divide the earnings of a chattel are
not partners; ·nor .are sailors who diyide the products of a
voyage; or persons farming land on shares; or two or more
coach-owners who pay their own expenses but divide the
gross receipts of their respective lines of coaches in proportion to the respective earnings of each line; or two or more
railroad companies who unite to form a continuous line of
carriage, each paying its own expenses but dividing the receipts in proportion to the length of their respective lines;
or the lessee and the manager of a theater who share the
gross receipts; or workmen who build a chattel in common
and divide the receipts; or persons one of whom furnishes
a mill or a brick-yard and the other supplies the labor and
materials to operate it and who divide the product; or persons who unite to buy land or chattels to be sold and the
pro.fits divided; or persons one of whom furnishes a plant
or out.fit while the other runs it, the pro.fits being divided.
Neither is a person a partner who leases property for a
share in the gross receipts, as where one lets a hotel or a
vessel or machinery, receiving a share of the returns as rent.2
1 See Robbins v. Laswell (1862), Jones (1861), 29 N. J. L. 270, Paige's
27 Ill 365, Paige's Partn. Oas. 79; Partn. Cas. 70.
Stevens v. Faucet (1860), 24 Ill 483,
zSee French v. Styring (1857), 9
Paige's Partn. Ca& 64; Voorhees v. CoJ.D. B. (N. S.) 357, Ames' Cases on
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§§ 54, 55.]

LAW OJ' P ARTNEBSHIP.

54. TI. Agreements to share losses only. An agre&

ment to share losses or expenses only does not usually con-

stitute a partnership. Thus, an agreement between two

railroad companies that any injury to persons or goods on

the line of either shall be borne by the company on whose

road it occurs, and that when the place of injury cannot be

determined the loss shall be borne by both in the propor-

tions in which they share the through rates for carriage,

does not make the companies partners. 1

II. OF QFASI-PARTNERSHIPS.

55. Of partnerships as to third persons. "Whenever

there is a partnership as between the parties, and this, as

Partn. 41 (dividing the earnings of

a race-horse) ; Mair v. Glennie (1815),

§ 54:. VI. Agreements to share losses only .-An agre&
ment to share losses or expenses only does not usually con·
stitute a partnership. Thus, an agreement between two
railroad companies that any injury to persons or goods on
the line of either shall be borne by the company on whose
road it occurs, and that when the place of injury cannot be
determined the loss shall be borne by both in the proportions in which they share the through rates for carriage,
does not make the companies partners.1

4 Maule & SeL 240 (sailors); Cham-

pion v. Bostwick (1837), 18 Wend.

(N. Y.) 175, 31 Am. Dec. 376; East-

man v. Clark (1873), 53 N. H. 276,

II. OF QuAsr-PARTNERSHIPS.
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16 Am. Rep. 192 (coach-owners);

Irvin v. Railroad Co. (1879), 92 III

103, 34 Am. Rep. 116 (railroad com-

panies); Lyon v. Knowles (1863), 3

§ 55. Of partnerships as to third persons.-Whenever
there is a partnership as between the parties,- and this, as

Best & Sm. 556 (theater); Hawkins

v. Mclntyre (1873), 45 Vt 496 (work-

men); Nelms v. McGraw (1890), 93

Ala. 245, 9 So. Rep. 719; Robinson

v. Bullock (1877), 58 Ala. 618 (mill);

Lament v. Fullam (1882), 133 Mass.

583 (brick-yard); Bruce v. Hast-

ings (1868), 41 Vt 380; Munson v.

Sears (1861), 12 Iowa, 172 (land

cases). But there may be a part-

nership in buying land to sell

again. See Flower v. Barnekoff

(1890), 20 Ore. 137, 11 L. R. A. 149;

Bates v. Babcock (1892), 95 CaL 479,

29 Am. St. Rep. 13a Goell v. Morse

(1879), 126 Mass. 480 (chattel to be

resold)! Quackenbush v. Sawyer

(1880), 54 CaL 439 (circus run by one

and income divided); Beecher v.

Bush (1881), 45 Mich. 188, 40 Am.

Rep. 465; O'Donnell v. Battle House

Co. (1880), 67 Ala. 90, 42 Am. Rep. 99;

Miles Co. v. Gordon (1894), 8 Wash.

442, 36 Pac. Rep. 265 (hotel cases);

Cutler v. Winsor (1828), 6 Pick.

(Mass.) 335, 17 Am. Dec. 385 (ves-

sel); Day v. Stevens (1883), 88 N. C.

83, 43 Am. Rep. 732; Putnam v.

Wise (1841), 1 Hill (N. Y.), 234, 37

Am. Dec. 309; Donnell v. Harshe

(1877), 67 Mo. 170; Reynolds v. Pool

(1881), 84 N. C. 37, 37 Am. Rep. 607;

Blue v. Leathers (1853), 15 I1L 82.

Partn. 41 (dividing the earnings of
arace-horse); Mairv.Glennie(1815),
4 Maule & Sel 240 (sailors); Champion v. Bostwick (1837), 18 Wend.
(N. Y.) 175, 31 Am. Dec. 376; Eastman v. Clark (1873), 53 N. H. 276,
16 Am. Rep. 192 (coach-owners);
Irvin v. Railroad Co. (1879), 92 Ill
103, 34 Am. Rep. 116 (railroad companies); Lyon v. Knowles (1863), 3
Best & Sm. 556 (theater); Hawkins
v. Mcintyre (1873), 4-0 Vt. 496 (workmen); Nelms v. McGraw (1890), 93
Ala. 245, 9 So. Rep. 719; Robinson
v. Bullock (1877), 58 Ala. 618 (mill);
Lamont v. Fullam (1882), 133 Mass.
583 (brick-yard); Bruce v. Hastings (1868), 41 Vt. 380; Munson v.
Sears (1861), 12 Iowa, 172 (land
cases). But there may be a partnership in buying land to sell
again. See Flower v. Barnekoff
(1890), 20 Ore. 137, 11 L. R. A. 149;
Bates v. Babcock (1892), 95 Cat (79,
29 Am. St. Rep. 133. Goell v. Morse
(1879), 26 Mass. 480 (chattel to be
resold) Quackenbush v. Sawyer

Paige's Partn. Cas. 87 (farming on

shares); Hagenbeck v. Arena Co.

(1893), 59 Fed. Rep. 14; Pulliam v.

Schimpf (1893), 100 Ala. 862. 14 So.

Rep. 488 (land-owner who furnishes

site, and show or shooting-gallery

proprietor who furnishes means of

amusement, and divide proceeds).

1 See Aigen v. Railroad Co. (1882^

182 Mass. 423; Irvin v. Railroad Co.

(1879), 92 I1L 103, 34 Am. Rep. 116.
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(1880), 54 Cal 439 (circus run by one
and income divided); Beecher v.
Bush (1881), 45 Mich. 188, 40 Am.
Rep. 465; O'Donnell v. attle House
Co. (1880), 67 Ala. 90, 42 Am. Rep. 99;
Miles Co. v. Gordon (1894), 8 Wash.
442, 36 Pac. Rep. 265 (hotel cases);
Cutler v. Winsor (1828), 6 Pick.
(Mass.) 335, 17 Am. Dec. 385 (vessel); Day v. Stevens (1883), 88 N. C.
83, 43 Am. Rep. 732; Putnam v.
Wise (1841), 1 Hill (N. Y.), 234, 37
. Arn. Dec. 309; Donnell v. Harsha
(1877), 67 Mo.170; Reynolds v. Pool
(1881), 84 N. C. 37, 37 Am. Rep. 607;
Blue v. Leathers (1853), 15 Ill 32.
Paige's . Partn. Cas. 87 (farming on
shares); Hagenbeck v. Arena Co.
(1893), 59 Fed. Rep. 14; Pulliam v.
Schimpf (1893), 100 Ala. 862. 14 So.
Rep. 488 (land-owner who furnishes
site, and show or shooting-gallery
proprietor who furnishes means of
amusement, and divide proceeds).
1 See Aigen v. Railroad Co. (1882}
182 Mass. 423; Irvin v. Railroad Co.
(1879), 92 I1L 103, 34 Am. Rep. 116.
40
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WHAT ACTS CREATE A PARTNERSHIP. [ 56.

has been seen, is the only true partnership, there is also

necessarily a partnership as to third persons, with its inci-

WHAT A.OTB OREA.TE A P.ARTNERSHIP.

[§ 56.

dental rights and liabilities.

It is, however, entirely settled that a given individual

may be made subject to the liabilities of a partner when in

fact, as between himself and the persons with whom he was

supposed to be a partner, no partnership existed or was in-

tended. This presumed relation is sometimes spoken of as

a partnership as to third persons to distinguish it from the

partnership between the parties ; but it is strictly not a part-

nership at all, for it does not follow because one person is

held liable to another as a partner that the same conclusion

involves a finding that, as between himself and his alleged

partners, a partnership existed with its consequent rights

and obligations.

Two main grounds of liability as a partner to third per-

sons have been insisted upon and require consideration. One

was that of sharing profits,, and the other that of holding

oneself out as a partner.
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1. Of Sharing Profits.

56. Sharing profits was formerly a ground of liabil-

ity to third persons as a partner. It was laid down at an

early period in England, in two cases, Grace v. Smith, 1 and

Waugh v. Carver, 8 which have since become famous in the

law of partnership, that all persons who shared the profits

of a business were liable as partners therein, although as

between themselves no partnership existed or was contem-

plated.

The rule and the reason given for it are well illustrated

in the second of these cases. It appeared that one Carver

and his son, who were established in business at Gosport, had

has been seen, is the only true partnership,- there is also
necessarily a partnership as to third persons, with its incidental rights and liabilities.
It is, however, entirely settled that a given individual
may be made subject to the liabilities of a partner when in
fact, as between himself and the persons with whom he was
supposed to be a partner, no partnership existed or was intended. This presumed relation is sometimes spoken of as
a partnership as to third persons to distinguish it from the
partnership between the parties; but it is strictly not a partnership at all, for it does not follow because one person is
held liable to another as a partner that the same conclusion
involves a finding that, as between himself and his alleged
partners, a partnership existed with its consequent rights
and obligations.
Two main grounds of liability as a partner to third persons have been insisted upon and require consideration. One
was that of sharing profits,. and the other that of holding
oneself out as a partner.

entered into an agreement with one Giesler, who was to es-

tablish himself in the same line of business at Cowes, by

1. Of Sharing Profit&.

i Grace v. Smith (1775), 2 Wm. * Waugh v. Carver (1793), 2 H.

Blackstone, 998, Ames* Partn. Gas. Blackstone, 235, 2 Smith's Lead.

1, Paige's Partn. Gas. 36. Gas. 1316, Ames' Partn. Gas. 6.
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§ 56. Sharing profits was formerly a ground of liabil·
tty to third persons as a partner.- It was laid down at an
early period in England, in two cases, Grace v. Smith,1 and
Waugh v. Carve:r,2 which have since become famous in the
law of partnership, that all persons who shared the profits
of a business were liable as partners therein, although as
between themselves no partnership existed or was contemplated.
The rule and the reason given for it are well illustrated
in the second of these cases. It appeared that one Carver
and his son, who were established in business at Gosport, had
, entered into an agreement with one Giesler, who was to establish himself in the same line of business at Cowes, by
lGrace v. Smith (1775), 2 Wm.
tWaugh v. Carver (1793), 2 H.
Blackstone, 998, Ames' Partn. Cas. Blackstone, 235, 2 Smith's Lead.
t. Paige's Partn. Ca& 36.
Cas. 1316, Ames' Partn. Cas. 6.

.u

56.] LAW OF PABTNEKSHIP.

which the concerns were to co-operate in transacting busi-

§ 56.]

LAW OF P A.RTNERSHIP.

ness. It was expressly stipulated that neither concern was

to be liable for the losses of the other, and that each was to

be separate and distinct from the other, but once in each

year the parties were to get together and divide in certain

proportions the proceeds of the business of both concerns.

Giesler incurred indebtedness in his own name, for which it

was sought to make the Carvers responsible as partners.

Lord Chief Justice Eyre, who delivered the opinion of thfe

court, admitted that it was " plain upon the construction of

the agreement, if it be construed only between the Carvers

and Giesler, that they were not, nor even meant to be, part-

ners." " They meant each house to carry on trade without

risk of each other, and to be at their own loss. Though

there was a certain degree of control at one house, it was

without an idea that either was to be involved in the conse-

quences of the failure of the other, and without understand-

ing themselves responsible for any circumstances that might

happen to the loss of either. That was the agreement be-
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tween themselves. But the question is whether they have

not, by parts of their agreement, constituted themselves part-

ners in respect to other persons. The case, therefore, is

reduced to the single point, whether the Carvers did not

entitle themselves and did not mean to take a moiety of the

profits of Giesler's house, generally and indefinitely as they

should arise, at certain times agreed upon for the settlement

of their accounts. That they have so done is clear upon the

face of the agreement; and upon the authority of Grace v.

Smith, 1 he who takes a moiety of all the profits indefinitely

1 In Grace v. Smith, the facts her it was dissolved and due notice

were that Grace had sued Smith was given. On the dissolution it

alone as a secret partner with one was agreed that all the stock in

Robinson, for goods delivered to trade and debts due the firm should

the latter, who became bankrupt be transferred to Robinson; that

in 1770. It appeared that on March Smith was to have back 4,200

80, 1767, Smith and Robinson had which he brought into the busi-

formed a partnership for seven ness, and 1,000 for profits up to

years, but in the following Novem- that time; that Smith was to per-
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which the concerns were to co-operate in transacting business. It was expressly stipulated that nei~her concern was
to be liable for the losses of the other, and that each was to
be separate and distinct from the other, but once in each
year the parties were to get together and divide in certain
proportions the proceeds of the business of both concerns.
Giesler incurred indebtedness in his own name, for which it
was sought to make the Carvers responsible as partners.
Lord Chief Justice Eyre, who delivered the opinion of th~
court, admitted that it was "plain upon the construction of
the agreement, if it be construed only between the Carvers
and Giesler, that they were not, nor even meant to be, partners." "They meant each house to carry on trade without
risk of each other, and to be at their own loss. Though
there was a ce~tain degree of control at one house, it was
without an idea that either was to be involved in the consequences of 't he failure of the other, and without understanding themselves responsible for any circumstances that might
happen to the loss of either. That was the agreement between themselves. But the que~tion is whether they have
not, by parts of their agreement, constituted themselves partners in respect to other persons. The case, therefo re, is
reduced to the single point, whether the Carvers did not
entitle themselves and· did not mean to take a moiety of the
profits of Giesler's house, genera1ly and indefinitely as they
should arise, at certain times agreed upon for the. settlement
of their accounts. That they have so done is clear upon the
face of the agreeme~t; and upon the authority of Grace v.
Smith,1 he who takes a moiety of all the profits indefinitely
1 In Grace v. Smith, · the facts
were that Grace had sued Smith
alone as a secret partner with one
Robinson, fOr goods delivered to
the latter, who became bankrupt
in 1770. It appeared that on March
30, 1767, Smith and Robinson had
formed a partnership for seven
years, but in the following Novem-

her it was dissolved and due notice
was given. On the dissolution it
was agreed that all the stock in
trade and debts due the firm should
be transferred to Robinson; that
Smith was to have back £4,200
which he brought into the business, and £1,000 for profits up to
that time; that Smith was to per·
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WHAT ACTS CKEATB A PAETNERSHIP.

shall, by operation of law, be made liable to losses, if losses

WHAT A.OTB CREATE A P ABTNEBSHIP.

[§ 57.

arise, upon the principle that, by taking a part of the profits,

he takes from the creditors a part of that fund which is the

proper security to them for the payment of their debts.

That was the foundation of the decision in Grace v. Smith,

and I think it stands upon the fair ground of reason." The

Carvers were therefore held liable.

57. Same subject. It does not seem to have occurred

to the court that the profits are not the fund, that is, the

only or chief fund to which the creditors may resort, be-

mit 4,000 to remain as a loan to

Robinson for seven years at five

per cent, and an annuity of 300

shall, by operation of law, be made liable to losses, ·if losses
arise, upon the principle that, by taking a part of the profits,
he takes from the creditors a part of that fund which is the
proper security to them for the payment of their debts.
That was the foundation of the decision in Grace v. Smith,
and I think it stands upon the fair ground of reason." The
Carvers were therefore held liable.

per annum, for all which Robinson

gave bond to Smith. Smith after-

wards made further advances until

the whole indebtedness amounted

to 7,000, for which a new bond

§ 57. Same subject.- It does not seem to have occurred
to the court th_a t the profits are not the fund, that is, the
only or chief fund to which the creditors may resort, b~
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was given. The plaintiff contended

that this arrangement made Smith

a secret partner, but he was held

not to be so liable. Said De Grey,

u. J. : " The only question is, What

constitutes a secret partner? Every

uian who has a share of the profits

of a trade ought also to bear his

snare of the loss. And if any one

cakes part of the profit he takes a

part of that fund on which the

creditor of the trader relies for his

payment. If any one advances or

lends money to a trader it is only

lent on his general personal secu-

rity. It is no specific lien upon the

profits of the trade, and yet the

lender is generally interested in

those profits; he relies on them for

repayment. And there is no dif-

ference whether that money be

lent de novo or left behind in trade

by one of the partners who retires.

And whether the terms of- that

loan be kind or harsh makes also

no manner of difference. I think

the true criterion is to inquire

whether Smith agreed to share the

profits of the trade with Robinson,

or whether he only relied on those

profits as a fund of payment; a dis-

tinction not more nice than usually

occurs in questions of trade or

usury. The j ury have said that this

is not payable out of the profits,

and I think there is no foundation

for granting a new trial" Gould,

J., of same opinion. Blackstone, J. :

" Same opinion. I think the true

criterion (when money is advanced

to a trader) is to consider whether

the profit or premium is certain and

defined, or casual, indefinite, and

depending on the accidents of

trade. In the former case it is a

loan (whether usurious or not is

not material to the present ques-

tion), in the latter a partnership.

The hazard of loss and profit is not

equal and reciprocal, if the lender

can receive only a limited sum for

mit £4,000 to remain as a loan to
Robinson for seven years at five
per cent. and an annuity of £300
per annum, for all which Robinson
gave bond. t.o Smith. Smith afterwards made further advances until
the whole indebtedness amounted
to £7,000; for which a new bond
was given. The plaintiff contended
that this arrangement made Smith
a secret partner, but he was held
not to be so liable. Said De Grey,
ti J.: "The only question is, What
'OOtlstitutes a secret partner? Every
Ulan who has a share of the profits
of a trade ought also to bear his
snare of the loss. And if any one
takes part of the profit he takes a
t>art of that fund on which the
creditor of the trader relies for his
payment. If any one advances or
lends money t.o a trader it is only
lent on his general personal security. It is no specific lien upon the
profits of the trade, and yet the
lender is generally interested in
those profits; he relies on them for
repayment.. And there is no di!·
ference whether that money be
lent de novo Ol' left behind in trade
by one of the partners who retires.
A.nd wheth~r the terms of· that

loan be kind or harsh makes also
no manner of difference. I think
the true criterion is to inquire
whether Smith agreed to share the
profits of the trade with Robinson,
or whether he only relied on those
profits as a fund of payment; a distinction not more nice than usually
occurs in questions of trade or
usury. The jury have said that this
is not payable out of the profits,
and I think there is no foundation
for granting a new trial" Gould,
J., of sam~ opinion. Blackstone, J.:
" Same opinion. I think the true
criterion (when money is advanced
to a trader) is to consider whether
the profit or premium is certain and
defined, or casual, indefinite, and
depending on the accidents of
trade. In the former case it is a
loan (whether usurious or not is
not material to the present question), in the latt.er a partnership.
The hazard of ~oss and profit is not
equal and reciprocal, if the lender
can receive only a limited sum for
the profits of his loan, and · yet is
made liable to all the losses, all the
debts contracted in the trade, t.o
any amount." Nares, J., of same
opinion.
·
'3

58.] LAW OF PARTNERSHIP.

cause, as will be seen, whether there are profits or not, the

i

58.]

LAW OF P .A.RTNEBSHIP.

creditors may resort to all of the assets of the firm for pay

ment, as well as to the individual responsibility of the part-

rers. Neither was it observed that the very statement of

the rule involved an inconsistency. Profits are what is left

after the creditors are paid and not before; and therefore to

take account of profits as such while the creditors yet remain

unpaid was an inconsistency. Neither was it observed that

the rule often resulted in compelling one creditor, though

for a small amount, to stand liable as a partner to the other

creditors, even in an indefinite amount. Whatever were

the inconsistencies, however, as they have often since been

pointed out, this was declared to be the rule, and it remained

the rule in England for many years, and was adopted from

thence into the United States, and has been reiterated and

affirmed in many American cases. 1

Under this rule it mattered little what was the name or

nature of the arrangement under which the parties were re-
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lated, or however strongly they asserted their intention not

to be partners, or to what devices they had recourse to avoid

such a conclusion ; if they shared profits as profits, as the

expression was, they were declared to be partners as to third

.persons and liable as such.

58. Of the case of Cox T. Hickman. In 1860 a case

arose in the English courts which required a re-examination

of the ground of liability by sharing profits. This was the

case of Cox v. Hickman, 2 decided in the English House of

Lords. The parties sought to be charged as partners were

not partners inter sese and never intended to be, but they

i See Dob v. Halsey (1819), 16 Medara (1855), 2 Stockt Ch. (N. J.)

Johns. (N. Y.) 34, 8 Am. Dec. 293; 469, 64 Am. Dec. 464; Pratt v.

Bromley v. Elliot (1859), 38 N. H. Langdon (1867), 97 Mass. 97, 93 Am.

287, 75 Am. Deo. 182; Miller v. Dec. 61.

Hughes (1818), 1 A. K Marsh. (Ky.) Cox v. Hickman (I860), 8 House

181,10 Am. Dec. 719; Simpson v. of Lords Cases, 268, Ames' Cases on

Feltz (1826), 1 McCord Ch. (S. C.) Partn. 47.

cause, as will be seen, whether there are profits or not, the
creditors may resort to all of the assets of the firm for payment, as well as to the individual responsibility of the part-r.ers. Neither was it observed that the very statement of
the rule involved an inconsistency. Profits are what is left
after the creditors are paid and not before; and therefore to
take account of profits as such while the creditors yet remain
unpaid was an inconsistency. Neither was it observed that
the rule often resulted in compeliing one creditor, though ..
for a small amount, to stand liable as a partner to the other
creditors, even in an indefinite amount. Whatever were
the inconsistencies, however, as they have often since been
pointed out, this wa-s declared to be the rule, and it remained
the rule in Engla~d for many years, and was adopted from
thence into the United States, and has been reiterated and
affirmed in many American cases.1
Under this rule it mattered little what was the name or
nature of the arrangement under which the parties were related, or however strongly they asserted their intention not
to be partners, or to what devices they had recourse to avoid
·such a conclusion; if they shared profits as profits, as the
-0xpression was, they were declared to be partners as to third
ersons and liable as such~

213, 16 Am. Dec. 602; Sheridan v.

44

§ 58. Of the case of Cox v. Hickman.-In·1860 a case
arose in the English courts which required a re-examination
of the ground of liability by sharing profits. This was the
-case of Cox v. Hickman,2 decided in the English House of
Lords. The parties sought to be charged as partners were
not partners inter sese and never intended to be, but they
I See Dob v. Halsey (1819), 16
Johns. (N. Y.) 34, 8 Am. Dec. 293;
Bromley v. Elliot (1859), 38 N. H.
287, 75 Am. Dec. 182; Miller v.
Hughes (1818), 1 A. K Marsh. (Ky.)
181, 10 Am. Dec. 719; Simpson v.
Feltz (1826), 1 McCord Ch. (S. C.)
213, 16 Am. Dec. 602; Sheridan v.

Medara. (1855), 2 Stockt. Ch. (N. J.)
469, 64 Am. Dec. 464; Pratt v.
Langdon (1867), 97 Mass. 97, 93 Am.
Dec. 61.
2 Cox v. Hickman (1860), 8 House
of Lords Cases, 268, Ames' Cases on
Partn. 47.
44
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WHAT ACTS DEBATE A PARTNERSHIP. [ 59.

were entitled to share in the net income of a business as

WHAT AOTB OBEATE A PARTNERSHIP.

[§

59~

creditors until their claims were paid.

The facts were that the firm of Smith & Son, becoming

financially embarrassed, turned their property over to trust-

ees appointed by their creditors. The trustees were to carry

on the business under the name of " The Stanton Iron Com-

pany." and divide the net income, 'which was always to be

considered the property of Smith <& Son, among the creditors

until their claims were paid, and then the property was to

be restored to Smith & Son. Hickman sold goods to the

trustees in the name adopted by them for the business, and

drew bills on them which were accepted in that name by

one of the managing trustees. These bills not being paid,

the action was brought to charge the creditors as partners.

It was urged that as they were to share the profits they

thereby became liable as partners, and many of the judges

were of this opinion; but the Lords united in repudiating the

old and arbitrary rule, and placed the liability upon the
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ground which has since been maintained in England that

of mutual agency.

59. Same subject. In the leading opinion of Lord

Cran worth it was said: "It was argued that as they would

be interested in the profits, therefore they would be part

ners. But this is a fallacy. It is often said that the test, 01

one of the tests, whether a person not ostensibly a partnei

is nevertheless in contemplation of law a partner, is whether

he is entitled to participate in the profits. This no doubt is

in general a sufficiently accurate test ; for a right to partici-

pate in profits affords cogent, often conclusive, evidence that

the trade in which the profits have been made was carried

on in part for or on behalf of the person setting up such a

claim. But the real ground of the liability is that the trade

were entitled to share in the net income of a business as.
creditors until their claims were paid.
The facts were that the firm of Smith & Son, becoming
financially embarrassed, turned their property over to trustees appointed by their creditors. The trustees were to carry
on the business under the name of "The Stanton Iron Company/' and divide the net income, which was always to be·
considered the property of Smith & Son, among the creditors.
until their claims were paid, and then the property was to
be restored to Smith & Son. Hickman sold goods to the·
trustees in the name adopted by them for the business, and
drew bills on them which were accepted in that name by
one of the managing trustees." These bills not being paid,,
the action was brought to charge the creditors as partners.
It was urged that as they were to share the profits they
thereby became liable as partners, and many of the judges:
were of this opinion; but the Lords united in repudiating th~,
old and ·arbitrary rule, and placed the liability upon tha·
ground which has since been maintained in England-that
of mutual agency.

had been carried on by persons acting on his behalf. When

that is the case, he is liable to the trade obligations, and en-

titled to its profits, or to a share of them. It is not strictly

correct to say that his right to share in the profits makes

45

§ 59. Same subject.- In the leading opm10n of Lord·
Cranworth it was said: "It was argued that as they would·
be i~terested in the profits, therefore they would be part
ners. But this is a fallacy. It is often said that the test, 01·
one of the tests, whether a person not ostensibly a partne1
is nevertheless in contemplation of law a partner, is whether
he is entitled to participate in the profits. This no doubt is.
in general a sufficiently accurate test; for a right to participate in profits a:ffords cogent, often conclusive, evidence that
the trade in which the profits have been made was carried·
on in part for or on behalf of the person setting up such a
. claim. But the real ground of the liability is that the trade·
had been carried on by persons acting on his behalf. Whenthat is the case, he is liable. to the trade obligations, and en·
titled to its profits, or to a share of them. It is not .strictly
correct to say that his right to share in the profits makes45

60, 61.] LAW OF PABTNEKSHIP.

him liable to the debts of the trade. The correct mode o\

§§ 60, 61.]

LAW OF P ARTNE.RSHIP.

stating the proposition is to say that the same thing which

entitles him to the one makes him liable to the other, namely,

the fact that the trade has been carried on on his behalf, i. e.,

that he stood in the relation of principal towards the persons

acting ostensibly as the traders, by whom the liabilities have

been incurred, and under whose management the profits

have been made."

60. Same subject. " Taking this to be the ground of

liability as a partner," continued Lord Cranworth, " it seems

to me to follow that the mere concurrence of creditors in an

arrangement under which they permit their debtor, or trust-

ees for their debtor, to continue his trade, applying the

profits in discharge of their demands, does not make them

partners with their debtor or the trustees. The debtor is

still the person solely interested in the profits, save only that

he has mortgaged them to his creditors. He receives the

benefit of the profits as they accrue, though he has precluded
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himself from applying them to any other purpose than the

discharge of his debts. The trade is not carried on by or

on account of the creditors, though their consent is neces-

sary in such a case, for without it all the property might be

seized by them in execution. But the trade still remains

the trade of the debtor or his trustees ; the debtor or the

trustees are the persons by or on behalf of whom it is car-

ried on." The defendants were therefore held not liable.

61. Effect of Cox v. Hickman on English law. In a

case arising not long afterwards it became essential to de-

termine, in the language of Blackburn, J., " what really was

the effect of the decision of the House of Lords in Cox v.

Hickman," and he said : " Prior to that decision, the dictum

of De Grey, C. J., in Grace v. Smith, * that every man who

has a share of the profits of a trade ought also to bear a

share of the loss,' had been adopted as the ground of judg-

ment in Waugh v. Carver, where it was laid down * that he

who takes a moiety of all profits indefinitely shall, by op-

46

him liable to the debts of the trade. The correct mode dJ.
stating the proposition is to say that the same thing which
entitles him to the one makes him liable to the other, namely,
the fact that the trade has been carried on on his behalf, i. e.,
that he stood in the relation of principal towards the persons
acting ostensibly as the traders, by whom the liabilities have
been incurred, and under whose management the profits
have been made."
§ 60. Same subject.-"Taking this to be the ground of
liability as a partner," continued Lord Cranworth, "it seems
to me to follow that the mere concurrence of creditors in an
arrangement under which they permit their debtor, or trustees for their debtor, to continue his trade, applying · the
profits in discharge of their demands, does not make them
partners with their debtor or the trustees. The debtor is
still the person solely interested in the profits, save only that
he has mortgaged them to his creditors. He receives the
benefit of the profits as they accrue, though he has precluded
himself from applying them to· any other purpose than the
discharge of his debts. The trade is not carried on by or
on account of the creditors, though their consent is necessary in such a case, for without it all the property might be
seized by them in execution. But the trade still remains
the trade of the debtor or his trustees; the debtor or the
trustees are the persons by or on behalf of whom it is carried on." The defendants were therefore held not liable.
§ 61. Effect of Cox v. Hickman on English law.- In a
case arising not long afterwards it became essential to determine, in the language of Blackburn, J., "what really was
the effect of the decision of the House of Lords in Cox v.
Hickman," and he said: " Prior to that decision, the dictum
of De Grey, C. J., in Gr~ce v. Smith, 'that every man who
has a share of the profits of a trade ought also to bear a
share of the loss,' had been adopted as the ground of judgment in Waugh v. Carver, where it was laid down 'that he
who takes a moiety of all profits indefinitely shall, by op46
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WHAT ACTS OKEATE A PABTNEBSHIP. [ 6L

eration of law, be made liable to losses if losses arise, upon

WHAT A.OTB ORE.AT."E .A PARTNERSHIP.

[§ 6L

the principle that, by taking a part of the profits, he takes

from the creditors a part of that fund which is the proper

security to them for the payment of their debts.' This de-

cision has never been overruled. The reasoning on which it

proceeds seems to have been generally acquiesced in at the

time; and when, more recently, it was disputed, it was a

common opinion (in which I for one participated) that the

doctrine had become so inveterately part of the law of Eng-

land that it would require legislation to reverse it. In Cox

v. Hickman the creditors of a trade had agreed that their

debtor's trade should be carried on for the purpose of pay-

ing them their debts out of the profits, and the composition

deed to which they were parties secured to them a property

in the profits. The rule laid down in Waugh v. Carver, if

logically followed out, led to the conclusion that all the

creditors who assented to this deed, and by so doing agreed

to take the profits, were individually liable as partners; but

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:18 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

when it was sought to apply the rule to such an extreme

case, it was questioned whether the rule itself was really

established. There was a very great difference of opinion

amongst the judges who decided the case in its various stages

below, and also amongst those consulted in the House of

Lords. In the result, the House of Lords consisting of Lord

Campbell, C., and Lords Brougham, Cranworth, Wensleydale

and Chelmsford unanimously decided that the creditors

were not partners. The judgments of Lord Cranworth and

of Lord 'Wensleydale bear internal evidence of having been

written. Lord Campbell, C., and Lords Brougham and

Chelmsford said a few words expressing their concurrence.

It is therefore in the written judgments, and more especially

in the elaborate judgment of Lord Cranworth, that we must

look for the ratio decidendi. . . .

" I think that the ratio decidendi is, that the proposition

laid down in Waugh v. Carver viz., that a participation

in the profits of a business does of itself, by operation of

law, constitute a partnership is not a correct statement

47

eration of law, be made liable. to losses if losses arise, upon
the principle that, by taking a part of the profits, he takes ·
from the creditors a part of that fund which is the proper
security to them for the payment of their debts.' This decision has never been overruled. The reasoning on which it
proceeds seems to have been generally acquiesced in at the
time; and when, more recently, it was disputed, it was a
common opinion (in which I for one participated) that the
doctrine had become so inveterately part of the law of England that it would require legislation to reverse it. In Cox
v. Hickman the creditors of a trade had agreed that their
debtor's trade should be carried on for the purpose of paying them their debts out of the profits, and the composition
deed to which they were parties secured to them a property
in the profits. The rule laid down in Waugh v. Carver, if
logically followed out, led to the conclusion that all the
creditors.who assented to this deed, and by so doin'g agreed
to take the profits, were individually liable as partners; but
when it was sought to apply the rule to such an extreme
case, it was questioned whether the rule itself was really
established. There was a very great dift'erence of opinion
amongst the judges who decided the case in its various stages
below, and also amongst those consulted in the House of
Lords. In the result, the House of Lords - consisting of Lord
Campbell, C., and Lords Brougham, Cran worth, Wensleydale
and Chelmsford - unanimously decided that the creditors
were not partners. The judgrp.ents of Lord Cranworth and
of Lord ·wensleydale bear internal evidence of having been
written~ Lord Campbell, C., and Lords Brougham and
Chelmsford said a few words expressing their concurrence.
It is therefore in the written judgments, and more especially
in the elaborate judgment of Lord Cranworth, that we must
look for the ratio deaidendi. . • .
"I think that the ratio decidendi is, that the proposition
laid down in Waugh v..Carver - viz., that a participation
in the profits of a business does of itself, by operation of
law, constitute a partnership- is not a correct statement
47

62, 63.] LAW OF PARTNERSHIP.

of the law of England ; but that the true question is, as stated

§§ 62, 63.]

LAW OF PARTNERSHIP.

by Lord Cranworth, whether the trade is carried on on be-

half of the person sought to be charged as a partner, the

participation in the profits being a most important element

in determining that question, but not being in itself decisive ;

the test being, in the language of Lord "Wensleydale, whether

it is such a participation of profits as to constitute the rela-

tion of principal and agent between the person taking the

profits and those actually carrying on the business." l

62. Effect of Cox T. Hickman in the United States.- -

In the United States the case of Cox v. Hickman has been

quite generally followed. In many of the states earlier de-

cisions following the old English cases have been overruled,

though in others, and notably in New York* and Pennsyl-

vania,* the courts have held the former rule to be too deeply

of the law of England; but that the true question is, as stated
by Lord Cranworth, whether the trade is carried on on behalf of the person sought to be charged as a partner, the
participation in the profits being a most important element
in determining that question, but not being in itself decisive;
the test being, in the language of Lord Wensleydale, whether
it is such a participation of profits as to constitute the relation of principal and agent between the person taking the
profits _a nd those actually carrying on the business." 1

rooted in their jurisprudence to be overthrown, except by

legislative action.

63. Same subject Beecher T. Ens!;. In a case in

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:18 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

Michigan 4 in which the question arose, the court, speaking

through Mr. Justice Cooley, after reviewing many of the de-

iBullen v. Sharp (1865), L. R. 1 Beecher v. Bush (1881), 45 Mich.

Com. PL 86, Ames' Gas. on Partn. 188, 40 Am. Rep. 465, Paige's Partn.

67. See, also, Mollwo v. Courts of Cas. 46. In this case it appeared

Wards (1872), L. R. 4 Pr. Coun. App. that Beecher owned a hotel One

419, Ames' Cases on Partn. 79; Williams proposed to "hire the

Pooley v. Driver (1876), 5 Ch. Div. use " of it and pay Beecher there-

458, Ames' Cases on Partn. 87. See, for, from day to day, a sum " equal

also, now the Partnership Act, 2, to one-third of the gross receipts

§ 62. E:fl'ect of Cox v. Hickman in the United States.- In the United States the case of Cox v. Hickman has been
quite generally followed. In many of the states earlier d&cisions following the old English cases have been overruled,
though in others, and notably in New York 2 and Pennsylvania,S the courts have held the former rule to be too deeply
rooted in their jurisprudence to be overthrown, except by
legislative action.

Appendix, post. and gross earnings." Beecher ao

2 See Leggett v. Hyde (1874), 58 cepted and the arrangement went

N. Y. 272, 17 Am. Rep. 244; Hack- into effect Williams bought goods

ett v. Stanley (1889), 115 N. Y. 625. of Bush which he did not pay for,

* See Wessels v. Weiss (1895), 166 and this action was to hold Beecher

Pa. St. 490, 31 AtL Rep. 247. In liable for them as a partner with

§ 63. Same subject-Beecher v. Bnsh.-In a case in
Michigan' in which the question arose, the court, speaking
through Mr. Justice Cooley, after reviewing many of the de-

North Carolina, see Southern Fer- Williams by force of the arrange-

tilizer Co. v. Reams (1890), 105 N. ment Held, not liable,

C. 283; Cossack v. Burgwyn (1893),

112 N. C. 304, 16 a E. Rep. 900.

48

1 Bullen v. Sharp (1865), L. · R. 1
Com. Pl 86, Ames' Cas. on Partn.
67. See, also, Mollwo v. Courts of
Wards (1872), L. R. 4 Pr. Coun. App.
419, Ames' Cases on Partn. 79;
Pooley v. Driver (1876), 5 Ch. Div.
458, Ames' Cases on Partn. 87. See,
also, now the Partnership Act, § 2,
Appendix, post.
2 See Leggett v. Hyde (1874), 58
N. Y. 272, 17 Am. Rep. 244; Hackett v. Stanley (1889), 115 N. Y. 625.
•See Wessels v. Weiss (1895), 166
Pa. St. 490, 31 Atl Rep. 247. In
North Carolina, see Southem Fertilizer Co. v. Reams (1890}, 105 N.
C. 283; Cossack v. Burgwyn (1893),
112 N. C. 304. 16 S. E. Rep. 900.

•Beecher v. Bush (1881), 45 Mich.
188, 40 Am. Rep. 465, Paige's Partn.
Cas. 46. In this case it appeared
that Beecher owned a hotel One
Williams proposed to "hire the
use" of it and pay Beecher the~
for, from day to day, a sum "equal
to one-third of the gross receipts
and gross earnings." Beecher a<>
cepted and the arrangement weni
into effect. Williams bought goods
of Blish which he did not pay for,
and this action was to hold Beecher
liable for them as a partner with
Williams by force of the arrangement. Held, not liable.

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:18 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

4

I

**-&

~-

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:18 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

~-

i-

,

VTHAT ACTS CREATE A PARTNERSHIP

'WB.AT ACTS ORE.A.TE A PARTNERSHIP

[64.

cisions both prior and subsequent to Cox v. Hickman, says:

" It is needless to cite other cases. They cannot all be rec-

[§ 64.

.
cisions both prior and subsequent to Cox v. Hickman, says:

onciled, but enough are cited to show that, in so far as the

notion ever took hold of the judicial mind that the question

of partnership or no partnership was to be settled by arbi-

trary tests, it was erroneous and mischievous, and the proper

corrective has been applied. Except when one allows the

public or individual dealers to be deceived by the appear-

ances of partnership where none exists, he is never to be

charged as a partner, unless by contract and with intent he

has formed a relation in which the elements of partnership

are to be found. And what are these? At the very least

the following: Community of interest in some lawful com-

merce or business, for the conduct of which the parties are

mutually principals of and agents for each other, with gen-

eral powers within the scope of the business, which powers,

however, by agreement between the parties themselves, may
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be restricted at option, to the extent even of making one

the sole agent of the others and of the business."

64. Same subject Harvey v. Childs. In another

case l upon the subject which arose in Ohio it is said : " "What

shall be regarded, as to third persons, as a test of partnership

between parties who did not consider themselves to be part-

i Harvey v. Childs (1876), 28 Ohio

St. 819, 22 Am. Rep. 387. In this

case one Potter was buying hogs

for shipment. He had not money

enough, and tried to get Childs to

supply it and take an interest in

" It is needless to cite other cases. They cannot all be reconciled, but enough are cited to show· that, in so far as the
notion ever took hold of the judicial mind that the question
of partnership or no pa~tnership was to be settled by arbitrary tests, it was· erroneous and mischievous, and the proper
corrective has been applied. Except when one allows the
· public or individual dealers to be de.ceived by the appearances of partnership where none exists, he is never to be
charged as a partner, unless by contract and with intent he
has formed a relation in which the elements of partnership ·
are to be found. And what are these? At the very least
the following: Community of interest in some lawful commerce or business, for the conduct of which the parties are
mutually principals of and agents for each other, with general powers within th'e scope of the business, which powers,
however, by agreement between the parties themselves, may
be restricted at option, to the extent even of making one
the sole agent of the others and of the business."

the venture, but Childs refused. It

was then agreed that Childs should

let Potter have money to complete

his purchases, and Childs was to

take possession of the hogs as se-

curity, sell them, reimburse him-

§ 64:. Same subject - Harvey v. Childs. - In another
case 1 upon the subject which arose in Ohio it is said: "What
shall be regarded, as to third persons, as a test of partnership
between parties wlro did not consider themselves to be part-

self and have half of the net

profits; but that in any event Pot-

ter should pay back all of Childs'

advances. Without the knowledge

44

of Childs, Potter bought on his own

credit a lot of hogs of Harvey, the

plaintiff, but did not pay for them.

These hogs formed part of the lot

which Childs sold in pursuance

of his arrangement with Potter.

There were no profits, but a loss,

and Potter made it good to Childs.

Potter did not pay Harvey, and

Harvey sued Childs to hold him

liable as a partner with Potter in

the purchase. Held, that he was

not liable. See, also, Clifton v.

Howard (1886), 89 Ma 192, 58 Am.

Rep. 97.

I Harvey v. Childs (1876), 28 Ohio
St. 319, 22 Am. Rep. 387. In this
case one Potter was buying hogs
for shipment. He had not money
enough, and tried to get Childs to
supply it and take an interest in
the venture, but Childs refused. It
was then agreed that Childs should
let Potter have money tq complete
his purchases, and Childs was to
take possession of the hogs as security, sell them, reimburse him·
self and have half of the net
profits; but that in any event Potter should pay back all of Childs'
advances. Without the knowledge

'

of Childs, Potter bought on his own
credit a lot of hogs of Harvey, the
plaintiff, but did not pay for them.
These hogs formed part of the lot
which Childs sold in pursuance
of his arrangement with Potter.
Th&e were no profits, but a loss,
and Potter made it good to Childs.
Potter did not ·pay Harvey, and
Harvey sued Childs to hold him
liable as a partner with Potter in
.the purchase. Held, that he was
not liable. See, also, Clifton v.
Howard (1886), sg Mo. 192, 58 Am.
Rep. 97.

40

65.] JLAW OF PABTNEBSHIP.

ners and who have done nothing to estop them from deny-

§ 65.]

LAW OJ' P A.RTNEBSHIP.

ing that they are such, has been much discussed by courts

and elementary writers, and the problem seems to be one

of difficult solution. It is needless to review here the nu-

merous cases on the subject; a statement of results is suffi-

cient.

" No little difficulty has been experienced in determining

the meaning and limits of phrases that have been recognized

as tests of a partnership in such cases, and in their applica-

tion to the varying cases that arise. The effort has been to

draw a distinct line between cases where one has a com-

munity of interest in the profits of a business, as distin-

guished from those where one is entitled to receive a sum

of money out of the profits as a creditor, or a sum propor-

tioned to a quantum of profits, or a share of the profits as

a compensation for services or labor.

" Although a partnership may be said to rest upon the

idea of a communion of profits, nevertheless the foundation
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of the liability of one partner for the acts of another is the

relation they sustain to each other, as being each principal

and agent. That relation, it would seem, then, constitutes

the true test of a partnership liability, and rests upon the

just foundation that the joint liability was incurred on the

express or implied authority of the party sought to be

charged."

65. Same subject. "But if the relation of principal

and agent be regarded as the test of a partnership and con-

sequent joint liability," continued the court, " the question

still remains: What shall be deemed sufficient evidence of

that relation, or to raise the implication of authority to

incur the liability in question ? To this end numerous tests

have been supposed to exist; but the best considered and

least objectionable is that of a community of interest in the

profits of a business or transaction as a principal or pro-

prietor. But this test is valuable as a rulo chiefly because

it evinces a relation between the parties, where each may

50

ners and who have done nothing to estop them from deny·
ing that they are such, has been much discussed by courts
and elementary writers, and the problem seems to be one
of difficult solution. It is needless to review· here the numerous cases on the subject; a statement of results is sufficient.
"No little difficulty has been experienced in determining
the meaning and limits of phrases that have been recognized
as tests of a partnership in. such cases, and in their application to the varying cases that arise. The effort has been to
draw a distinct line between cases where one has a community of interest in the profits of a business, as distinguished from those where one is entitled to receive a. sum
of money out of the profits as a creditor, or a. sum proportioned to a quantum of profits, or a share of the pro.fits as
a compensation for services or labor.
"Although a partnership may be said to rest upon the
idea of a communion of profits, nevertheless the foundation
of the liability of one partner for the acts of another is the
relation they sustain to each other, as being each principal
and agent. That relation, it would seem, then, constitutes
the true test of a partnership liability, and rests upon the
just foundation that the joint liability was incurred on the
express or implied authority of the party sought to be
charged."
§ 65. Same subject. - "But if the relation of pri!lcipal

and agent be regarded as the test of a partnership and con·
sequent joint liability,'' continued the cour~ "the question
still remains: What shall be deemed sufficient evidence of
that relation, or to raise the implication of authority to
incur the liability in question~ To this end numerous tests
have been supposed to ex~st; but the best considered and
least objectionable is that of a community of interest in the
profits of a business or transaction as a principal or proprietor. But this test is valuable as a rulo chiefly because
it evinces a relation between the parties, where each may
50
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WHAT ACTS CREATE A PARTNERSHIP. [ Ob.

reasonably be presumed to act for himself and as agent for

WHAT .A.OTB OREA.TE A P.ARTNRRSHIP.

[§ 66.

the others, and to that extent establishes the fact that the

liability was incurred on the authority of all so participating

in the profits. Participation, in the profits of a business,

however, cannot be regarded as a rule so universal and un-

relenting as to be unjustly applied to a case where a debt is

incurred by one who cannot be said to be acting, in the par-

ticular transaction, as the agent or on behalf of the party

sought to be charged. Therefore, on principle, the true test

of a partnership, at last, is left to be that of the relation of

the parties as principal and agent, to be proved by any com-

petent evidence; for where they sustained that relation, a

joint liability may be said to have been incurred by the au-

thority or on behalf of each of the parties so related. The

tendency of the more modern authorities, both English and

American, is to this conclusion."

66. Same subject Meehan T. Yalentine. The test

of mutual agency has not, however, proven entirely satis-
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factory to all of the courts. It is said, and not without rea-

son, that this is to invert the logical order of events and

turn the result into the cause that mutual agency is the

result of partnership rather than that partnership is the re-

sult of mutual agency. Thus it is said in a recent case ! in

the supreme court of the United States: "As has been

pointed out in later English cases, the reference to agency

1 Meehan v. Valentine (1891), 145 determine the eract profit, it was

reasonably be presumed to act for himself and. as agent for
the others, and to that extent establishes the fact that the
liability was incurred on the authority of all so participating
in the profits. Participation in the profits of a business,
however, cannot be regarded as a rule so universal and unrelenting as to be unjustly applied to a case where a debt is
incurred by one who cannot be said to be acting, in the particular transaction, as the agent or on behalf of the party
sought to be charged. Therefore, on principle, the true test
of a partnership, at last, is left to be that of the relation of
the parties as principal and agent, to be proved by any competent evidence; for where they sustained that relation, a
joint liability may be said to have been incurred by the authority or .on behalf of each of the parties so related. The
tendency of the more modern authorities, both English ;ind
American, is to this conclusion."

U. S. 611. This was an action agreed that he should have $1,000

brought to charge the estate of one each year on account, leaving the

P., deceased, of which V. was ex- exact amount to be determined on

ecutor, on the ground that P. was the final settlement of the whole

a partner in the firm of C. & Co. business. This arrangement was

P. loaned C. & Co. $10,000 on the continued for four years, when C.

agreement that he was to have, in & Co. failed, owing large amounts

addition to the interest, one-tenth to the plaintiff and others. The

of the net profits over a given sum. court held that this was a loan;

P. received, under this agreement, that P. was a creditor and not a

about $1,500 the first year; but partner, and consequently that the

afterwards, as it was difficult to action could not be maintained.

51

§ 66. Same subject - Meehan v. Valentine.- The test
of mutual agency has not, however, proven entirely satisfactory to all of the courts. It is said, and not without reason, that this is to invert the logical order of events and
turn the result into the cause-that mutual agency is the
result of partnership ·rather than that partnership is the result of mutual agepcy. Thus it is said in a recent case 1 in
the supreme court of the United States: "As has been
pointed out in later English cases, the reference to agency
determine the e~act profit, it was
agreed that he should have $1,000
each year on account, leaving the
exact amount to be determined on
the final settlement of the whole
business. This arrangement was
continu~d for four years, when C.
& Co. failed, owing large amounts
to the plaintiff and others. The
court held that this was a loan;
that P. was a creditor and not a
partner, and consequently that the
action could not be maintained.

I Meehan v. Valentine (1891), 145
U. S. 611. This was an action
brought to charge the estate of one
P., deceased, of which V. was executor, on the ground that P. was
a partner in the firm of C. & Co.
P. loaned C. & Co. $10,000 on the
agreement that he was to have, in
addition to the interest, one-tenth
Qf the net profits over a given sum.
£>.received, under this agreement,
about $1,500 the first year; but
afterwards, as it was d1flicult to

51

67, 68.] LAW OF PARTNEBSHIP.

as a test of partnership was unfortunate and inconclusive,

§§ 67, 68.]

LAW 07 P .A.RTNERSHIP.

inasmuch as agency results from partnership rather than

partnership from agency. Such a test seems to give a

synonym rather than a definition; another name for the

conclusion rather than a statement of the premises from

which the conclusion is to be drawn. To say that a person

is liable as a partner, who stands in the relation of principal

to those by whom the business is actually carried on, adds

nothing by way of precision, for the very idea of partner-

ship includes the relation of principal and agent."

67. Same subject. In this case the court further say :

" In the present state of the law upon this subject, it may

perhaps be doubted whether any more precise general rule

can be laid down than that those persons are partners who

contribute either property or money to carry on a joint

business for their common benefit, and who own and share

the profits thereof in certain proportions. If they do this,

as a. test of partnership was unfortunate and inconclusive,
inasmuch as agency results from partnership rather than
partnership from agency. Such a. test seems to give a
synonym rather than a definition; another name for the
conclusion rather than a statement of the premises from
which the conclusion is to be drawn. To say that a person
is liable as a partner, who stands in the relation of principal
to those by whom the business is actually carried on, adds
nothing by way of precision, for the very idea of° partnership includes the relation of principal and agent."

the incidents or consequences follow, that the acts of one in
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conducting the partnership business are the acts of all ; that

each is agent for the firm and for the other partners ; that

each receives part of the profits as profits, and takes part ol

the fund to which the creditors of the partnership have a

right to look for the payment of their debts ; that all are

liable as partners upon contracts made by any of them

within the scope of the partnership business; and that even

an express stipulation between them that one shall not be

so liable, though good between themselves, is ineffectual as

against third persons. And participating in profits is pre-

sumptive, but not conclusive, evidence of partnership."

68. Same subject. Notwithstanding these differences

of opinion as to the test of mutual agency, it is entirely clear

that the old rule that sharing profits as profits made one a

partner is overthrown. It seems also to be true that the real

test is that suggested by the definition given in the first sec-

tion, namely, that there must be a community of interest

a joining as principals, in carrying on a business for theii.
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§ 67. Same subject. - In this case the court further say:
"In the present state of the law upon this subject, it may
perhaps be doubted whether any more precise general rule
can be laid down than that those persons are partners who
contribute either property or money to carry on a joint
business for their common benefit, and who own and share
the profits thereof in certain proportions. If they do this,
the incidents or consequences follow, that the acts of one in
conducting the partnership business are the acts of all; that
each is agent for the firm and for the other partners; that
each receives part of the profi.ts as profits, and takes part oi
the fund to which the creditors of the partnership have a
right to look for the payment of their debts; that all are
liable as partners upon contracts made by any of them
within the scope of the partnership business; and that even
an express stipulation between them that one shall not be
so liable, though good between themselves, is ·ineffectual as
against third persons. And participating in profits is presumptive, but not conclusive, evidence of partnership."
§ 68. Same subject.- Notwithstanding these differences
of opinion as to the test of mutual agency, it is entirely clear
that the old rule that sharing profits as profits made one a
partner is overthrown. It seems also to be true that the real
test is that suggested by 'the definition given in the first section, namely, that there must be a community of interesta. joining as principals, in carrying on a business for theiiv
52
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WHAT ACTS CREATE A PARTNERSHIP. [ 69.

joint profit. This community of interest as principals in the

WHAT ACTS OREA.TE A P A.BTNERSHIP.

[§ 69.

transaction necessarily excludes mere servants or agents

who are to share profits by way of contingent compensa-

tion ; lenders who are to share in the profits by way of con-

tingent interest; landlords who are to take a share of the

profits by way of rent; and any other class of creditors

whose interest is not in the business itself, who have no com-

mon ownership of the business, its capital or its stock in

trade, who do not own the profits, if there are any, who

have no voice or part in controlling the management of the

business, but who are simply entitled to be paid out of the

profits, if there are any, some claim or demand which they

have against the real principals in the business. 1

It is apparent that the subdivision now under consider-

ation is not property to be deemed a ground for the creation

of a ^w^m-partnership. It remains, therefore, to consider

the other, already mentioned, namely

2. Of Holding Out as a Partner.
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69. Person may become liable as a partner by bold-

ing himself out as one. A person who is not actually a

partner may render himself liable as though he were one by

so conducting himself as to reasonably induce third persons

to believe that he is a partner and to act upon that belief.

This rule is based upon the same principle as that which has

been discovered in the law of Agency, that a person may

become liable for the acts of another who was not really

his agent, if he has so conducted himself as to lead others

Joint profit. This community of interest as principals in the
transaction necessarily excludes mere servants or agents
who are to share profits by way of contingent compensar
tion; lenders who are to share in the profits by way of contingent int~rest; landlords who are to take a share of the
profits by way of rent; and any other class of creditors
whose interest is not in the business itself; who have no common ownership of the business, its capital or its stock in
trade, who do not own the profits, if there are any, who
have no voice or part in controlling the management of the
business, but who are simply entitled to be paid out of the
profits, if there are any, some claim or demand whlch they
have against the real principals in the business.1
It is apparent that the .subdivision now under consideration is not properly to be deemed a ground for the creation
of a. quasi-partnership. It remains, therefore, to consider
the other, already mentioned, namely-

to believe that such person was his agent. It is a case in

which the principle of estoppel applies. Estoppel is that

which stops, bars, or prevents. More specifically, for our

2. Of Holding Out ,as a Parl!Mr.

1 See, also, Parchen r. Anderson goner v. First Nat. Bank (1894), 43

(1885), 5 Mont 438, 51 Am. Rep. 65; Neb. 84, 61 N. W. Rep. 112; Boston

Vinson v. Beveridge. 3 MacArth. Smelting Co. v. Smith (1880), 13

(D. C.) 597, 36 Am. Rep. 113; So- R L 27, 43 Am. Rep. 8; Culley v.

diker v. Applegate (1884), 24 W. Edwards (1884), 44 Ark. 423, 5J

Va. 411, 49 Am. Rep. 252; Wag- Am. Rep. 614
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§ 69. Person may become liable as a pa~tner by holding himself out as one.-A person who is not actually a
partner may render himself liable as though he were one by
so conducting himself as to reasonably induce third persons
to believe that he is a partner and to act upon that belief.
This rule is based upon the same principle as that which has
been discovered in the law of Agency,- that a person may
become liable for the acts of another who was not really
his agent, if he has so conducted himself as to ~ead others
to believe that such person was his agent. It is a case in
which the principle of estoppel applie·s. Estoppel is that
which stops, bars, or prevents. More specifically, for our
1 See, also, Parchen T. Anderson
(1885), 5 Mont. 438, 51 Am. Rep. 65;
Vinson v. Beveridge, 3 MacArth.
(D. C.) 597, 36 Am. Rep. 113; Sodiker v. Applegate (1884), 24 W.
Va. •11, ~9 Am. Rep. 252; Wag-

goner v. First Nat. Bank (1894), 43
Neb. 84, 61 N. W. Rep. 112; Boston
Smelting Co. v. Smith (1880), 13
R. L 27, 43 Am. Rep. 8; Culley v.
Edwards (1884), 44 Ark. 423, 51
Am. Rep. 61'.
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70.] LAW OF PAKTNEKSHIP.

purposes, it is that principle of the law which operates to

§ 70.J

LAW OJ" P ABTNERSBIP.

prevent a man, who has knowingly led another reasonably

and in good faith to rely upon the existence of a certain

condition of things, from afterwards denying, to the preju-

dice of such other, that such a condition of things did exist.

In the law of partnership it is commonly spoken of as a

liability incurred by holding oneself out as a partner.

70. Same subject What facts must exist? In order

fto the existence of this liability, two main facts must exist :

1. The condition or thing relied upon as evidence of the

holding out must have been caused either by the party to

be charged as partner, in perspn, or by another with his

knowledge and consent; and

purposes, it is that principle of the law which operates to
prevent a man, who has knowingly led another reasonably
and in good faith to rely upon th~ existence of a certain
condition of things, from afterwards denying, to the prejudice of .such other, that such a condition of things did exist.
In the faw of partnership it is commonly spoken of as a
liability incurred by holding oneself out as a partner.

2. The party seeking to hold him liable as a partner must,

in the exercise of reasonable prudence and good faith, have

relied upon such condition or thing and been misled by it. 1

The condition or thing relied upon may be an act or a

representation or a mere failure to act. No particular form
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or ceremony is necessary. The appearance or condition re-

lied upon need not have been caused by the party in person,

but may have been caused by others with his knowledge

1 In Lindley on Partnership (vol. cannot be imputed to the person

1, p. 43) it is said: " It follows . . sought to be made liable ; and in the

that a person cannot be liable on a absence of the second, the person

contract, on the ground that he seeking to make him liable has not

held himself out as a partner, un- in any way been misled." See. also,

less he did so before the contract Hahlo v. Mayer (1890), 102 Mo. 93,

was entered into. It also follows 22 Am. St. Rep. 753; Fletcher v.

that no person can be fixed with Pullen (1889), 70 Md. 205, 14 Am.

liability on the ground that he has St Rep. 355; Morgan v.Farrel (1890),

been held out as a partner, unless 58 Conn. 413, 18 Am. St. Rep. 282:

two things concur, viz. : first, the al- Van Kleeck v. Hammell (1891), 87

leged act of holding out must have Mich. 599, 24 Am. St Rep. 182;

been done either by him or by his Thompson v. First National Bank

§ 70. Same subject-·What facts must exist1- In. order
to the existence of this liability, two main facts must exist:

1. The condition or thing relied upon as evidence of the
Iholding
out must have been caused either by the party to
be ~harged as partner, in perspn, or by another with his
knowledge and consent; and
.
2. The party seeking to hold him liable as a partner must,
in the exercise of reasonable prudence and good faith, have
relied upon such condition or thing and been misled by it.1
The condition or thing relied upon may be an act or a
representation or a mere failure to act. No particular form
or ceremony is necessary. The appearance or condition relied upon need not have been caused by the party in person,
but may have been caused by others with his knowledge

consent, and secondly, it must have (1883), 111 U. S. 529 ; Lincoln v. Craig

been known to the person seeking (1889), 16 R. L 564, 18 AtL Rep, 175;

to avail himself of it. In the ab- Cornhauser v. Roberts (1890), 75

sence of the first of these requi- Wis. 554, 44 N. W. Rep. 744,

sites, whatever may have been done
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1 In Lindley on Partnership (vol.
1, p. 43) it is said: "It follows • •
· that a person cannot be liable on a
contract, on the ground that he
held himself out as a partner, unless he .did so before the contract
was entered into. It also follows
· that no person can be fixed with
liability on the ground that he has
been held out as a partner, unless
two things concur, viz.: first, the alleged act of holding out must have
been done either by him or by his
consent, and secondly, it must have
been known to the person seeking
to avail himself' of it. In the absence of the first of these requisites, whatever may have be.e n done

cannot be imputed to the person
sought to be made liable; and in the
absence of the second, the person
seeking to make him liable has not
in any way been misled." See~ also,
Hahlo v. Mayer (1890), 102 Mo. 98,
22 Am. St. Rep. 753; Fletcher v.'
Pullen (1889), 70 Md. 205, 14 Am.
St. Rep. 855; Morganv.Farrel(1890),
58 Conn. 413,.18 Am. St. Rep. 282;
Van Kleeck v. Hammell (1891), 87
Mich. 599, 24 Am. St. Rep. 182;
Thompson v. First National Bank
(1883), 111 U.S. 529; Lincoln v. Craig ·
(1889), 16R.L564,18 AtL Rep. 175;
Comhauser v. Roberts (1890), 75
Wis. 554, 44 N. W. Rep. 744..
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WHAT ACTS CREATE A PARTNERSHIP.

and consent. It may consist in a mere omission to do what

WHAT ACTl'S ORJUTB A PA.RTNJmSHll'.

[§ 71.

a reasonable man should do, under the circumstances, to

prevent third persons from being misled by a false appear-

ance of things of which he had notice. 1

71. Same subject Who may enforce liability. It is

not necessary that the condition or appearance shall have

been known to persons generally ; it is enough, but also es-

sential, that it vras known to the party deceived by it. 2 But

and consent. It may consist in a mere omission to do what
a reasonable man should do, under the circumstances, to
prevent third persons from being misled by a false appearance of things of which he had notice.1

the party seeking to enforce the liability must have exer-

cised reasonable prudence, must have acted in good faith,

and must have been actually deceived by the condition or

appearance. If he knew, or might have known, the true

state of facts, or if he did not rely upon the appearance or

condition, he has no cause of complaint. 1

1 Thus in Fletcher v. Pull en, supra,

there was evidence that the defend-

ant, to his knowledge, had been ad-

vertised in the newspapers as a
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partner with another person. Said

the court: " Having knowledge of

these advertisements, it was his

duty to deny the partnership if he

wished to escape liability. But

what was he to do and how much?

We do not say that he was under a

§ 71. Same subject-Who may enforce liability•.- I t is
not necessary that the condition or appearance shall have
been known to persons generally; it is enough, but also essential, that it was known to the party deceived by it.2 But
the party seeking to enforce the liability must have exercised reasonable prudence, must have acted in good faith,
and must _have been actually deceived by the condition o:r
appearance. If he knew, or might have known, the true
state of facts, or if he did not rely upon the appearance o:r
condition, he has no cause of complaint.1

legal obligation to publish a repu-

diation of the partnership in the

same newspapers, or in any other,

though this would seem to be a

very obvious and the most efficient

mode of proclaiming such denial,

and the fact that he failed to do so

was a circumstance to go to the

jury. But we take it that the rule

upon this subject stated by a very

eminent jurist is reasonable and

just: ' If one is held out as a part-

ner, and he knows it, he is charge-

able as one, unless he does all that a

reasonable and honest man should

do, under similar circumstances, to

assert and manifest his refusal,

and thereby prevent innocent par-

ties from being misled.' Parsons

on Partnership, 134."

2 Clearly the party cannot be

held liable as a partner by estoppel

except to those who knew of the

holding out and relied upon it

Webster v. Clark (1894), 34 Fla. 637,

16 So. Rep. 601, 43 Am. St. Rep. 217,

27 L. R, A. 126; Dubos v. Jones

(1894), 34 Fla. 539, 16 So. Rep. 392;

Knard v. Hill (1893), 102 Ala. 570,

15 So. Rep. 345.

1 In Morgan v. Farrel, supra, the

court held that the party seeking

to enforce the liability must show

that he exercised good faith and

due diligence to know the truth;

and that if such circumstances are

brought to his notice as would be

certain to excite inquiry in the

mind of any prudent man, and the

means of ascertaining the truth

were readily accessible but not

used, the party could not recover.
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1 Thus in Fletcher v. Pullen, supra, assert and manifest his refusal,
there was evidence that the defend- and thereby prevent innocent paran t, to his knowledge, had been ad- ties from being misled.' Parsons
vertised in the newspapers as a on Partnership, 134."
partner with another person. Said
2 Clearly the party cannot be
the court: "Having knowledge of held liable as a partner by estoppel
these advertisements, it was his except to those who knew of the
duty to deny the partnership if he holding out and relied upon it.
wished to escape liability. But Webster v. Clark (1894), 34 Fla. 637,
what was he to do and how much? 16 So. Rep. 601, 43 Am. St. Rep. 217,
We do not say that he was under a 27 L. R. A. 126; Dubos v. Jones
legal obligation to publish a repu- (1894), 34 Fla. 539, 16 So. Rep. 392;
diation of the partnership in the Knard v. Hill (1893), 102 Ala. 570,
same newspapers, or in any other, 15 So. Rep. 345.
though this would seem to be a
aIn Morgan v. Farrel, supra, the
very obvious and the most efficient court held that the party seeking
mode of proclaiming such denial, to enforce the liability must show
and the fact that he failed to do so that he exercised good faith and
was a circumstance to go to the due diligence to know the truth;
jury. But we take it that the rule and that if such circumstances are
up~n this subject stated by a very brought to his notice as would be
eminent jurist is reasonable and certain to excite inquiry in the
just: 'If one is held out as a part- mind of any prudent man, and the
ner, and he knows it, he is charge- means of ascertaining the truth
able as one, unless he does all that a were readily accessible but not
reasonable and honest man should used, the party could not recover.
do, under similar circumstances, to
55

72, 73.] LAW OF PARTNEBSHIP.

In a recent case 1 it is said: " The law on this subject, well

§§ 72, 73.]

LAW OF P.ARTNEBSHIP.

established by authority, may be stated thus: The ground

of liability of a person as partner who is not so in fact is

that he has held himself out to the world as such, or has

permitted others to do so, and by reason thereof is estopped

from denying that he is one as against those who have in

good faith dealt with the firm or with him as a member of

it. But it must appear that the person dealing with the

firm believed, and had a reasonable right to believe, that the

party he seeks to hold as a partner was a member of the

firm, and that the credit was, to some extent, induced by

this belief. It must also appear that the holding out was

by the party sought to be charged, or by his authority, or

with his knowledge or assent. This, where it is not the di-

rect act of the party, may be inferred from circumstances,

such as advertisements, shop bills, signs or cards, and from

various other acts from which it is reasonable to infer that

the holding out was with his authority, knowledge or as-
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sent."

72. Same subject Evidence admissible. The bur-

den of proving the liability as a partner is upon him who

asserts it. This proof may be made by any kind of evi-

dence having a legitimate tendency to that end. Thus it

may be established not only by direct evidence, but by the

admissions, acts or declarations of the party sought to be

charged. It cannot, however, be established by showing a

general reputation that the party was a partner.

Whether the party charged has held himself out as a part-

ner, or has permitted it to be done, is a question of fact for

the jury. 2

73. Same subject The effect. A person may thus

become liable as though he were a partner by " holding out,"

In a recent case 1 it is said: "The law on this subject, well
established by authority, may be stated thus: The ground
of liability of a person as partner who is not so in fact is
that he has held himself out to the world as such, or has
permitted others to do so, and by reason thereof is estopped
from denying that he is one as against those who have in
good faith dealt with the firm or with him as a member of
it. But it must appear that the person dealing with the
firm believed, and had a reasonable right to believe, that the
party he seeks to hold as a partner was a member of the
firm, and that the credit was, to some extent, induced by
this belief. It must also appear that the holding out was
by the party sought to be charged, or by his authority, or
with his knowledge or assent. This, where it is not the direct act of the party, may be inferred from circumstances,
such as advertisements, shop bills, signs or cards, and from
various other acts from which it is reasonable to infer that
the holding out was with his authority, knowledge or assent."

either in contract or. in tort; but he is not thereby made a

1 Fletcher v. Pullen, supra. 855; Seabury v. Crowell (1890), 51

'Fletcher v. Pullen (1889), 70 Md. N. J. L. 103, 52 id 413. 16 AtL Rep.

S05, 16 AtL Rep. 887, 14 Am. St. Rep. 84, 11 L. R. A. 136.

56

§ 72. Same subject- Evidence admissible.- The burden -of proving the liability as a partner is upon him who
asserts it. This proof may be made by any kind of evidence having a legitimate tendency to that end. Thus it
may be established not only by direct evidence, but by the
admissions·, acts or declarations of the party sought to be
charged. It cannot, however, be established by showing a
general reputation that the party was a partnel".
Whether the party charged has held himself out as a partner, or has permitted it to be done, is a question of fact for
·
the jury.2
§ 73. Same subject-The e1fect.-A person may thus
become ·liable·as though he were a partner by" holding out,"
either in contract or.in tort; but he is not thereby made a
v. Pullen, supra.
855; Seabury v. Crowell (1890), 51
v. Pullen (1889), 70 Md. N. J. L. 103, 52 id. 413. 16 Atl Rep.
~o, 16 AtL Rep. 887, 14 Am. St. Rep. 84, 11 L. R. A. 136.
56
1 Fletcher
2 Fletcher
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WHAT ACTS OKEATB A. PABTNBKSHIP. [ 73.

partner as to other persons than those relying upon the con-

WHAT A<J1'8 OREA.TB A P A.RTNlmSHIP.

[§ 73.

dition or appearance for which he is thus held responsible,

nor does he acquire the rights or obligations of a partner as

between himself and his alleged copartners.

Whether he is to be held liable alone or in connection

with his reputed partner must depend upon the acts of both.

If the person with whom he was held out as a partner was

ignorant of it and did not concur in it, he could not be held

liable. If, on the other hand, he concurred or co-operated

in the holding out of the other, both may be held liable.

It must also be borne in mind that though a partnership

actually exists with certain bounds or limits, one or more

partners may become liable to third persons beyond those

bounds or limits, if they hold themselves out as partners in

a more enlarged capacity than that fixed as between the

partners themselves.
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partner as to other persons than those relying upon the condition or appearance for which he is thus held responsible,
nor does he acquire the rights or obligations of a partner as
between himself and his alleged copartners.
Whether he is to be held liable alone or in connection
with his reputed partner must depend upon the acts of both.
If the person with whom he was held out as a partner was
ignorant of it and did not concur in it, he could not be held
liable. If, on the other hand, he concurred or co-operated
in the holding out of the other, both may be held liable.
It must also be borne in mind that though a partnership
actually exists with certain bounds or limits, one or more
partners may become liable to third persons beyond those
bounds or limits, if they hold themselves out as partners in
a more enlarged capacity than that fixed as between the
partners themselves. '

