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VIII.

ACTIONS BETWEEN PARTNERS.

1. AT LAW.

WYCOFF vs. PURNELL.

r

Supreme Court of Iowa, 1860.

10 Ia. 332.

In February, 1857, plaintiff and defendant formed a copart-

nership in the grocery and provision busines in the city of

vrn.

Keokuk, each of said partners agreeing to furnish his share of

the capital stock and share equally in the profits of their ﬁrm

business. The copartnership thus formed was dissolved in

December, 1857. The stock in trade was sold and placed to

the credit of plaintiff on the partnership account. The plain-

ACTIONS BETWEEN PARTNERS.

tiff in his petition avers that the defendant failed to furnish his

share of the capital for the said ﬁrm; that he drew out of the

said ﬁrm more than his just share of the proﬁts, and that upon

1. AT LAW.

a settlement and account stated between plaintiff and defend-

ant there was due from defendant to plaintiff the sum of $1,109,

for which sum the plaintiff sues. Defendant demurred to

plaintiff’s petition, which demurrer was sustained by the court
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and judgment entered thereon, from which plaintiff appeals.

Noble ct Strong, for appellant.

WYCOFF vs. PURNELL.

Rankin, Miller & Enster, for appellees.

BALDWIN, J. The defendant demurred to the petition of

Supreme Court of Iowa, 1860.

plaintiff, and assigned as cause of demurrer, that the petition

showed that it was a controversy for the settlement of partner-

10 Ia. 832.

In February, 1857, plaintiff and defendant formed a copa;·tnership in the grocery and provision business in the city of
Keokuk, ea~h of said partners agreeing to furnish bis share of
the capital stock and share equally in the 11rofits of their firm
busineBS. The oopartnersh.ip thus formed was- dissolved in
necember, 1857. The stock in trade was sold and placed to
the credit of plaintiff on the partnership accom1t. The plaintiff in bis petition avers that the defendant failed to furnish bis
share of th.e capital for the said firm; that he drew out of the
said firm more than his jnNt share of the profits, and that upon
a settlement and account i;itated between plaintiff and defendant there was due from defendant to plaintiff the sum of $1,109,
for which sum the plaintiff sues. Defendant demurred to
plaintiff's petition, which demurrer was sustained by the court
and judgment entered thereon, from which plaintiff appeals.

Noble & Strong, for appellant.

Rankin, Miller & Enster, for appellees.
J. The defendant demurred to the petition of
plaintiff, and assigned as cause of demurrer, that the petition
showed that it was a controversy for the settlement of partnerBALDWIN,

Wxcorr vs. Pununnn. 239
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289

ship matters, and its subject-matter was one of exclusive

chancery cognizance; also that an action at common law

would not lie for the matters and things set_up in the petition.

It is contended by counsel for appellee that one partner

cannot sue another at law for an unsettled account, and that

chancery has exclusive jurisdiction of unsettled matters

between partners. Upon this point there is no controversy.

But it also claimed by appellant that the principle is full_v

and clearly settled that one partner can maintain an action at

law against his copartner upon an amount found to be due him

upon settlement and account stated. We think the current of

authorities show this to be the proper and settled rule. While

in some courts it has been held that upon a settlement of part-

nership accounts, an express promise to pay is essential to sup-

port an action, _vet in most of the states it has been held that

where there has been a settlement and balance ascertained, the

law itself will imply a. promise to pay: Collyer on Partner-

ship, §§ 278, 279, 280, and note; Story Eq. Jur., Q 644 and note.

“'hether this is a suit at law to recover upon a promise b_v

defendant, either express or implied to pay a balance ascer-
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tained to be due upon settlement, or a proceeding to recover an

amount unliquidated between partners, must be determined

by the language of the petition. It is averred in the petition

that the partnership has been dissolved; that the property of

the ﬁrm had been disposed of, and upon a settlement and

account stated, there was due from the defendant to plaintiff

the amount claimed in the petition.

VVe think that the plaintiff shows by his petition, under a

fair and natural construction, a cause of action properly main-

tainable in a court of law. That while the petition is defective

in not setting forth fully the character of the settlement of the

partnership business, yet it shows also that the partnership

was ended; that the account between the plaintiff and defend-

ant, as partners, was no longer a matter of controversy; that

the amount sued for had been agreed as due to plaintiﬂ’;

which, if established by evidence, the plaintiff had a. right to

recover. - ~

J udgmcnt reversed.

N0'1'E.—See Mechem’s Elem. of Partn., § 180.

As stated by BALDWIN. J., there are some states in which it is said that

there must be an empress promise to pay. Thus, see Course vs. P. incc, 1

ltbip matters, and its subject-matter was one of exclusivt~
chancery cognizance; also that an action at common law
would not lie for the matters and things set. up in the petition.
It is contended by counsel for appellee that one partne1·
cannot sue another at law for an unsettled account, and that
chancery has exclusive jurisdiction of unsettled matters
between partners. Upon this point there is no controversy.
Bot it also claimed by nppellant that the principle is fully
\
and clearly settled that one partner can maintain an action at
law against his copartner upon an amount found to be due him
upon settlement and account stated. We think the current of
authorities show this to be the proper and settled rule. While
in some courts it has been held that upon a settlement of partnership accounts, an express promise to pay is essential to sup( port an action, yet in most of the states it has been held that
\ where there has been a settlement and balance ascertained, the
law itself will imply a promise to pny: Collyer on Partnership, §§ 278, 279, 2SO, and note; Story Eq. Jur.,' 644 and note.
Whether this is a suit at law to recover upon a promise by
df'fendant, either express or implied to pay a balance ascertained to be due upon settlement, or a proceeding to recover an
amount unliquidated between partners, must be determined
by the language of the petition. It is averred in the petition
that the partnership has been dissolved; that the property of
the firm had been disposed of, and upon a settlement and
account stated, there was due from the defendant to plaintiff
.the amount claimed in the petition.
We think tllat the plaintiff shows by his petition, under a
fair and natural construction, a cause of action properly maintainable in a court of law. That while the petition is defective
in not setting forth fully the character of the scttlemE'nt of the
partnership business, yet it shows also that the partnership
was ended; that the account between the plaintiff and defendant, as partners, was no J-0nger a matter of controversy; that
the amount sued for had been agreed as due to plaintiff;
which, if established by evidence, the plaintiff had a right to
recover.
Judgment reversed.

i

NOTE.-See Mechem'e Elem. of Pa.rtn., § 180.
Aa stated by BALDWIN, J., there are some states In which It Is eatd that
there must be an e:eprtRB promiae to pay. Thus, eee Courae va. p, ince, 1
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Mill, (S. Car.) 416, 12 Am. Dec. 649; Murray vs. Bogeri, 14 Johns. (N. Y.)

818, 7 Am. Dec. 466; Chadsey rs. Harrison, 11 Ill. 151: Burns vs. Notting-

ham, 60 Ill. 361: Nims rs. Bigelow, 44 N. H. 376. But the general rule is

that the promise may be implied. IV;/cojf vs. Purnell, supra; Holyoke vs.

Ma 0. 50 Me. 385; Spear vs. I\’eu'eIl, 13 Vt. 288, post, p-—-; Pope vs. Ran-

dolph, 18 Ala. 14; U'ray vs. Mileslone, 5 Mees vs. W ells, 21.

In Massaclmsetts, a. still more liberal rule prevails. See Williams vs.

Henslmw, 11 Pick. 79. 22 Am. Dec. 366; 12 Pick. 378, 23 Am. Dec. 614.

In Michigan, see lVheeler vs. Arnold, 30 Mich. 804.

ji-?i_L_i

BULLARD vs. KINNEY.

Mill, CS. Car.) 416, 12 Am. Dec. 649; Murray va. Bogert, 14 Johns. (N. Y.)
818, 7 Am. Dec. 466; Chadsey t·s. Harrison, 11 Ill. 151: Burn8 w. Nottingham, 60 Ill. 861; Nims t·s. Big~lOtD, « N. H. 376. But the jteneral rule is
that the promise may. be implied. Wycoff vs. Purnell, supra; Holyo~ w.
Ma· o, fiO Me. 885; Spear vs. Neu:ell, 13 Vt. 288, po11t, p - ; Pope w. Ran..
dolph, 18 Ala. 14: Wray va. Mik11tone, ts Me.ea v11. M-ell11, 21.
In l\l888&chusetta, a still more liberal rule prevails. See Williama w .
Henshaw, 11 Pick. 79, 22 Am. Dec. 866; 12 Pick. 878, 28 Am. Dec. 614.
In l\Iichlgan, see Wli.eeler w. Arnold, 80 ?rlicb. 804..

Supreme Court of C'al~if01'-nia, 1858.

10 Cal. 60.

This was an action of assumpsit, brought by the plaintiff on

an account assigned to him by Sotzen and Goodnow, for goods,

wares, and merchandise sold to thedefendants. The defend-

ants composed a joint stock association, known as the “Colum-

bus Quartz Mining Company.” While Sotzen and Goodnow,

merchants and partners, were shareholders in the company,

BULLARD vs. KINNEY.
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they sold to the company goods, wares and merchandise to a.

large amount. They afterwards, and during the existence of

the company, sold their stock to one \Vhite, and assigned their

Supreme Courl of California, 1858.

account against the company to the plaintiff.

There was nothing in the constitution of the company whidh

10 Cal. 60.

regulated the remedies of the shareholders, as between them-

selves. Nor was there any ﬁnal settlement of the partnership

accounts, or any balance struck, or promise on the part of the

shareholders to pay this account. The plaintiff commenced

his suit by attachment against the property of defendants.

The defendants had judgment in the court below, and the

plaintiﬁ appealed.

Sanderson and H ewes, for appellant

D. K. Ncwell, for respondent.

BURNETT, J . The only question arising in the case is, whether

the plaintiff can sue _in this form?

This was an a'Ction of assumpsit, brought by the plaintiff Oil
an account assigned to him by Sotzen and Goodnow, for goods,
wares, and merchandise sold to the ·defendants. The defendants composed a joint stock association, known as the "Columbus Quartz Mining Company." While Sotzen and Goodnow,
merchants and partners, were shareholders in the company,
they sold to the company goods, wares and me1·chandise to a
large amount. They afterwards, and during the existence of
the company, sold their stock to one White, and assigned their
account against the company to the plaintiff.
There was nothing in the constitution of the company whidh
regulated the remedies of the shareholders, a~ between themselves. Nor was there any final settlement of the partnership
accounts, or any balance struck, or promise on the part of the
shareholders to pay this account. The plaintiff commenced
his suit by attachment against the property of defendants.
The defendants had judgment in the court below, and the
plaintiff appealed.

Sanderson and Hewes, for appellant.
D. K. Ncu;ell, for respondent.
BURNETT, J. The only question arising in the case is, whether
the plaintiff can sue .in this form?

BULLARD vs. KINNEY. 241
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There was nothing in the constitution of this company which

regulated the remedies of the shareholders, as between them-

selves, and, therefore, the general law of partnership must

prevail (Coll. on Partn., Sec. 1115). There having been no

ﬁnal settlement of the partnership accounts, and no balance

struck, and no express promise on the part of the individual

members to pay their ascertained portion of this amount to

Sotzen and Goodnow, they could not maintain assumpsit. As

they could not sue, it is ditﬁcult to see how their assignee could

do so. To permit a partner, who has a claim against the ﬁrm,

and who cannot, therefore, sue the ﬁrm at law, to avoid this

disability by assignment of the debt, would defeat all the

substantial reasons upon which this rule is predicated. This

rule rests upon three grounds:

1. The technical ground, that a man cannot, at the same

time, in the same suit, be both a plaintiif and a defendant.

Because it would be useless for one partner to recover that

which, upon taking a general account, he might be compelled

to refund; and thus a multiplicity of suits be permitted, where

one would answer.
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3. The contrary rule would defeat the equitable right of the

other partners to set-off their advances against those of plain-

titf, and would force them to ﬁrst pay the amount, and then

rely upon the individual responsibility of the partner for a.

return "of his proportion. _

The ﬁrst ground, being merely technical, may be considered

as not so material under our system of pleading; but the other

two grounds are substantial in their character. ' * *

Afﬁrmeda

N0'rE.—See Mechems Elem. of Partn., §130, and cases there cited.

31 _
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There was nothing in the constitution of this company which
regulated the remedies of the shareholders, as between themselves, and, therefore, the general law of partnership must
prevail (Coll. on Partn., Sec. 1115). The1·e having been no
final settlement of the partnership accounts, a11d no balance
struck, and no express prnmise on the part of the individual
members to pay their ns<·<•1·tained portion of thh~ amount to
Sotzen and Goodnow, tlley could not maintain asimmpsit. As
they could not sue, it is difficult to see bow their assignee could
do so. To permit a partner, who ha8 a claim against the firm,
mid who cannot, therefore, sue the firm at law, to avoid this
dhmhility by assignment of the d<>l>t, would dPfeat all the
~ubstantial reasons upon which this rule is predieuted.
This
l'ule rests upon three grounds:
1. 'l'lie teelmical ground, that a man cannot, at the same
time, in the same suit, be both a plaintiff and a dt~fenclant.
:!. BC'eause it would be usell'SS for one partnPr to rec-0ver that
which, upon taking a genf'ral arcount, he might be compelled
to refund; and thus a multiplicity of suits be permitted, where
one would answPr.
3. The <·ont1·ary ml<' would defeat the equitable right of the
other pai·tn<•r:-: to Sl·l·off th<'il' advances against those of plaintiff, and wou Id fo1·1·1• tlwrn to first pay the amount, and then
rely upon the indiddnal rPsponsibility of the partner fo1• a
1·eturn of his proportion.
.
The first irround, bt>ing merely technical. may be considered
as not so matp1·ial undet· our system of pleading; hut the other
two grounds are snhstant ial in their ehnraeter. * * *
Affirmed.
NoTE.-See Mechem s Elem. of Partn., § 130, and cases there cited.
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CARPENTER V8. GREENOP.

Supreme Court of Michigan, -1889.

74 Mich. 664, 42 N. W. Rep. 276, 18 Am. St. Rep. 662.

Action by Charles D. Carpenter against John Greenop and

another upon a promissory note.

CARPEXTER vs. GREENOP.

Judgment was given for defendants, and plaintiff appeals.

Glidden tﬁ Bates, for appellant.

M. Brown and Frank Damon, for respondents.

Sup1·eme Court of Michi.gan, -1889.

CAMPBELL, J. Plaintiﬁ’ purchased in good faith, but after

maturity, a note of John Greenop & Co., payable to the order of

Robert A. Lavery, and indorsed by Lavery. Lavery was a mem-

74 Mich. 664, 42 N. W. Rep. 276, 16 Am. St. Rep. 669.

ber of the ﬁrm of John Greenop & Co., and made the note, with

Greenop’s consent, for money lent by Law-r_\' to the ﬁrm. The

note was dated January 21, 18:-<3, payable in six months. It

was transferred to plaintitf in 1884 while the ﬁrm was still in

business, and about a year before it ceased doing business.

Action by Charles D. Carpenter against John Greenop and
another upon a promissory note.
Judgment was given for defendants, and plaintiff appeals.

There was no evidence of the state of-accounts, or that Lavery

was in any way a debtor to the ﬁrm when the transfer was

Glidden

~

Bates, for appellant.

made, or that there were any equities existing against him

which did not exist when the note was made. The court below

M. Brown and Frank Dumon, for respondents.
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held that plaintiff could not recover. The reason assigned

was that the note could not be transf_erred after maturity, so

as to enable the indorsee to sue upon it, if suit could not have

been brought by the assignor, and that Lavery could have

brought no suit on it. The decision also seems to have been

based partially on the idea that a partner can have no deal-

ings with his ﬁrm which are not subject to the ﬁnal account-

ing, and that the equities of such an accounting attach to such

claims as he may hold against the ﬁrm.

I do not think this doctrine is tenable. It certainly has not

been directed in this court. The only case that is seriously

claimed as bearing in that direction is Davis rs. .lIerriIl, 51

Mich. 480, 16 N. \V. Rep. 864. That case has no resemblance

to' this. One member of the ﬁrm, named Eastwood, received

from the ﬁrm in October, 1874, a note due in one month after

-71-

CAMPBELL, J. Plaintiff purehased in ~ood faith, but after
maturity, a note of John Greenop & Co., payable to the order of
Robert A. Lavery, and indorsed by Lavery. Lavery was a member of the firm of .John G 1·eenop & Co., and made the note, with
Greeno1,'s com1ent, for money Jent by I~• n·ry to the firm. The
note was dated January ~1, l~~:l. pa~·ahlt> in six months. It
was transferred to plaintiff in 18~4 while the fil'm was still in
business, and about a year before it ceased doing business.
There was no evidence of the state of.accounts, or that Lavery
was in any way a debtor to the firm wh(•n the transfer was
made, or that there were any equities existing against him
which did not exist wh(•n the note was m.ade. The court below
held that plaintiff could not recover. '.rbe reason assigned
was that the note could not be trans~<·rred after maturity, ·so
as to enable the indorst•e to sue upon it, if suit could not have
been brought by the assignor, and that Lavery could have
brou~ht no suit on it. The dedsion also seems to have been
basl•d partially on tlw i«lea that a partner can have no dealings with his firm which are not subject to the final accounting, and that the equities of such an accounting attach to such
clainu~ as he may hold aµ-aimit the firm.
I do not think this doetrine is h'nable. It certainly has not
been directed in tllis court. The onlv case that is serionslv
claimed as bearing in that dirt•dion is Daris rs. Jlerrill, 51
Mich. 480, 16 N. "'· Rep. 8fi4. That case has no resemblaD<:e
to' this. One member of the firm, named Eastwood, receiw•d
from the firm in October, 1874, a note due in one month after
~

.

/

CARPENTER vs. Gs EENOP. 243

CARPENTER

vs.

GRF.ENOP.

243

date. In 1875 the ﬁrm was dissolved, and the affairs were put

into the hands of George YV. Merrill, one of the partners, to

wind up. Merrill’s credit in the ﬁrm accounts was larger than

Eastwood’s, and Eastwood had been credited on the books

with the amount of the note, which had never been presented

or demanded during the period after dissolution. In May, 1881,

Eastwood, who had lost the note by accidental ﬁre in January

of the same year, assigned to the plaintiff in general terms

whatever claims he had against the ﬁrm, with no reference to

the note as such. It is plain enough that there could have

been no recovery in such a case. Even had the note been

described, the statute does not authorize the assignee of a

negotiable note, who is not an indorsee, to sue in his own

name on it. But. furthermore, there was no attempt to trans-

fer the note as such. The assignment was one which trans-

ferred nothing but Eastwood’s claims generally against the

company, and must therefore be subject to the partnership

settlement. There was no ﬁrm in existence for nearly six

years before the assignment. ‘In the present case the note
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was transferred by regular indorsement a considerable time

before the ﬁrm went out of business. It was due already as

an independent claim against the ﬁrm for money lent, and

not for money invested _in the. business. It was not by its

terms, or by the nature of the transaction, to be postponed‘

until the future dissolution of the concern, and there is no

accounting in advance of dissolution, unless by agreement.

VVhile there is a. difficulty in a suit at law in the name of

a party against himself, yet, if this is the only diﬂiculty, it

goes only to the form of the remedy, and not to its existence.

There never was any legal or equitable reason why a partner

should not have speciﬁc dealings with his ﬁrm'as well as any

other person; and unless those dealings. from their nature, are

intended to go into the general accounting. and wait for their

adjustment till dissolution, they give a right to have a remedy

according to their exigency, and can be dealt with like any

other claims. Theonly reason why they must. under the old

practice, be prosecuted at equity instead of at law, arose from

the necesity at law of having plaintiffs capable of suing the

defendants. In such a tease the failure of a rein-edy at law

justified a resort to equity. But equity could grant relief in

such case, and under our present rules there can be no dif-

\a

<late. In 1875 the firm was dissolved, and the affairs were put
into the bands of George W. Merrill. one of the partners, to
wind up. Merrill's credit in thP firm nceonnts was larger than
Eastwood's, and Eastwood had bei>n credited on the books
with the amount of the note, whfrh had never bef'n presented
or demandf'd during the period after dh11ml11tion. In May, 1881,
Eastwood, who had Jost the note by ac<"idt·ntal fire in January
of the sa·me year, assigned to the plaintiff in gPnt>ral terms
whatever claims be bad against the firm, with no reference to
the note as such. It is plain enough that there could have ·
been no recovery in such a case. Even had the note been
described, the statute does not authorize the assignee of a
negotiable note, who is not an indorsee, to sue in his own
name on it. Rut, fm·tlwrmot·t>, tllt're was no attern}lt to transfer the note as sneh. The assignment was one which tram~
ferred nothing but Eastwood's claims geuerall~· against the
company, and must therefore be subjt•ct to the partnership
settlement. There was no firm in existenee for nf'arly six
years before the assignnwnt. In the prel'wnt ease the note
was transferred by regular indorsement a com;iderable time
before the firm went out of business. It was due already as
an independent claim against the firm for money )('lit, and
not for money invested .in tlu~ bnsim's8. It was not by its
terms, or by the nature of the transa<'tion, to be postponed.
until the futm·e dissolution of the eonf'ern. and thp1·f• is no
accounting in advance of dissolution, unless by agrt·enwnt.
\Vhile there iR a diffkulty in a Emit at law in t111• name of
a party against himsp)f..ri·t, if this is th<> only diftieulty, it
g<>t's only to the form of the rPm('dy, and not to its existence.
There nevt>r was any Jpgal or e<ptitable rea1-1on why a partner
should not have s1weitic dt>nlings with his tt1·m ·as well as an.r
other person; and unless those dealings. from their natnt'l'. are
intended to go into the gent>ral accounting. and wait for their
adjustment till dissolntion, thP,\' give a 1·ight to han• a remed.f
according to their exigency, and can be dealt with like any
other claims. The only rc>m;on why they must. mu.let• the old
'
practice, be prospeufrd at equit,,· instPad of at law, arose from
the necessity at law of !mdng plaintiffs capable of suing the
defendants. In such a case the failure of a renwdy at Jaw
justified a resort to equity. But f'qnity could grant rPlief in
such cases, and under our prest>nt r11lf's tl11•1·t· 1·an be no dif·
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OASES ON

p .ARTS ERSHIP.

ﬁculty at law. Where partners have seen ﬁt to deal with each

other without reference to the ﬁnal accounting, the trans-

action is not subject to the necessity or delay of such an

accounting.

This note was by its terms negotiable. It is elementary doc-

trine that negotiability does not cease when paper matures.

It is only subject to such equities as exist against the paper

at the date when it-is negotiated. And the equities which

aﬂ’ect the indorsee are only such as attach directly to the note

itself, and do not include collateral matters. This is very old

doctrine, and is laid down without qualiﬁcation. Lord TEN-

TERDEN and his associates, speaking through Mr. Justice BAY-

LEY in Burrough rs. M ass, 10 Barn. & C. 558, refer to the sub-

ject in this way: “This was an action on a promissory note,

made by the defendant, payable to one Fearn, and by him

indorsed to the plaintiff after it became due. For the defend-

ant it was insisted that he had a right to set off against the

plaintiﬂ”s claim a debt due to him from Fearn, who held the

note at the time when it became due. On the other hand, it

was contended that this right of set-off, which rested on the
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statute of set-off, did not apply. The impression on my mind

was that the defendant was entitled to the set-off, but, on dis~

cussion of the matter with m-y Lord TE.\'TF.-RDE.\' and my

.learned brothers, I agree with them in thinking that the

indorsee of an overdue bill or note is liable to such equities

only as attach on the bill or note itself, and not to claims

arising out of collateral matters. The consequence is that the

rule for reducing the damages i11 this case must be discharged.”

See Chit. Bills, 244-246; Story, Bills. § 221); Lca'1'itt cs. Put-

nam, 3 N. Y. 494. 53 Ann. Dec. 322; Bazrter vs. Little, 6 Metc.

7, 39 Am. Dec. 707; and cases in note to page 275 of Bigelow’s

Leading (‘ases; 3 Kent Comm. 91, and notes.

It was 11ot shown, and cannot be claimed on this record,

that there was any unfairness or want of consideration, or

paylnent, or any other matter bearing on the note in this case,

when it was transferred, and in such case it can make no dif-

ference when it was transferred.» It continued to be a valid

note, and capable of transfer by indorsement. That a partner

himself may have a remedy of some kind, where the trans-

action is such as to be separated from the general partner-

ship accounting. does not seem to be questioned. Mr. Collyer

I

__/

*-vi

ftculty at law. "'here partners have seen fit to dpal with each
othrr without refc>rence to the final accounting, the transaction is not subject to the necessity or dt>lay of such an
accounting.
This note was by its t(•rms negotiable. It is elementary doctrine that negotiability does not cease when pap1•r matures.
It is only subjeet to such equities as exh;t againi-t the paper
at the date when it. is negotiated. And the equities which
affect the indori-;e<' nre onl.'· 1mch as attach directly to the note
itself, and do not indude collati>ral matters. This is very old
doctrine, and is laid down without qualifieation. Lord TEx'l'ERDEN and his associates, speaking through Mr. Justice BAYLEY in Burrough 1·s. Moss, 10 Ilam. & C. 558, refer to the subject in this way: "This was an action on a promissory note,
made by the deft>ndant, pa,yable to one Fearn, and by him
indorsE'd to the plaintiff after it becam(• due. For the defendant it was insh•ll•d that lw had a right to set off against the
plaintiff's daim a dl•bt clne to him from Fearn, who held the
note at the time whPn it be<·ame due. On the other hand, it
was eontended that this right of sPt-off, which rested on the
statute of s.-t-otf, did not apply. The imprPssion on my mind
was that 1h<> defendant was C'ntitlC'd to the set-off, but, on discussion of the mnt1er with my Lord TE:'.l'TBHDEX and m~·
.learned hrotlwrs, I agrc'<' with the>tn in thinking that tlw
indorse<' of an ovt>rd11e bill or not<> i~ liable to such equities
only as att:ich on tlw hill or note itsl•lf, and not to claims
arising ont of rollatPrnl 111att<>rs. The C'onseqnrnce is that the
rule for reducing thP da111a:r<•s in tliis <·asp mnRt he discharged.''
~ee Chit. flills, 244-24-fi; ~tor,Y, Rills. § 2:!0; J,earitt 1'8. Putwttn, 3 N. Y. 4!H, 5:l Am. De('. :l22; Haxter vs. Uttlr, 6 Mete.
7, 39 Am. l>Pc. 707; and ('USC'S in note to page 275 of Bigelow's
Leading ('ai-Ps; 3 Kent Comm. 91, and notrs.
It was not shown, and cannot be claimed on this record,
1hat thrre was an~· unfoirrwss or want of coni;;idl'ration, or
payment, or any o1 her matt Pl' lwa ring on the note in th is case,
when it was transferred, and in such casr it can make no difference whE:>n it was tranisfPrred. . It continuPd to be a valid
note, and ('apable of transft>r b,Y indorsernent. That a partner
himself ma,v have a remed,Y of some kind, whel'l' the transaction is such as to be l'!eparated from the general partnership accounting. doPs not s1•<>m to be qtwstioned. Mr. Collyer
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refers to several illustrations, in book 2, c. 3. Partn. (2d Ed.)

CARPENTER VS. GHEEXOP.
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Judge Sromr, in his work on Partnership, § 222 ct scq., indicates

Very clearly the right of a partner to relief in the case of con-

tracts as a creditor or otherwise with his ﬁrm; and the fact

which is referred to in all the books, that an accounting can

only be had at the close of the business, indicates as clearly

as anything can that either a partner can make no separate

contract with his ﬁrm at all, or else there must be some means

of enforcing it. A contract which cannot be enforced is nuga-

tory. Partnerships are often made for long terms of years.

Members become managers on salaries which are payable at

regular intervals, and they frequently furnish articles for

which they a.re entitled to pay. No one doubts their right to

pay themselves out of moneys in their charge; but all do not

have this opportunity, and to hold that a person must, if his

copartners will not advance him what is due, wait the whole

term of business for payment, is not reasonable or maintain-

able. A very thorough discussion of the various questions is

found in the early case of Smith rs. Lll8Il(')‘, 5 (‘ow. 688, where

the judges of the supreme court, and the chancellor and other
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members of the court for the correction of errors dealt with

the subject in a very exhaustive way, with entire unanimity.

The cases of .\'erins rs. Tozrnscrzd, 6 Conn. 5, and Gray rs. Bank.

3 Mass. 364, 3 Am. Dec. 156, are also somewhat pertinent. I

have found no authority which sanctions the doctrine that

plaintiﬁ was precluded by the fact that the note was past due

from taking the title by indorsement, and none that allows a

note to be affected by collateral equities. \\'h_en this note was

indorsed there could be no accounting, because the ﬁrm con-

tinued its ordinary business. The debt was for a loan, and

not for investments in the capital. It was distinct from the

mutual relations among the partners, and stood as a separate

contract. I think there was nothing to bar recovery, and that

the judgment to the contrary should be reversed.

CHAMPLIN, Loxo, and Monsn, JJ., concurred.

Smmwooo, C. J ., dissented.

No'rs.—See also Mechems Elem. of Partn., 3'3‘ 130, 131, and cases there

referred O0.

refPrs to several illustrations, in book 2, <'. !l. Partn. (2d Ed.)
·Judge STORY, in his work on Partnership, § 222 ct seq., indicates
very clearly th~ right of a partner to reli<>f in the case of contracts as a creditor or otherwise with his fim1; and the fact
whieh is rt•ft•rr('() to in all the books, that an acl'onnting can
only be had at thl' dose of thP hnsin:•ss, indkatc•s as clt>arly
as anything can that either a p:irtJwr ran make no separate
contract with his firm at all, or else there must bt• some means
of enforcing it. A CQntract whi<'h f'annot ht> Pnforeed is nugator,,._ Partnen'lhips art• oftn1 made fot· long tt't·rns of years.
Members beeome manag-t>rs on salal'il'H whi<-h ar·t• payable at
regular intPrvals, and nwy frequently fumhih artich•s for
whieh they are entitlt•<l to pay. i\o one donhts their right to
pay tl!emselvps out of n11mPys in thPil' dutq{"; but all do not
hm·e this opportunity, and to hold that a pt•r·son must, if his
<·opartm•rs will not adrnnee him what is <lue, wait the whole
tPrm of bni-inefls for pa,vnwnt. is not rt>a~otiable or maintainable. A \'Pl',V thlH'OHl-{h disenssion of tlw vnrionR q1u•stions is
found in the early ca!'e of .~111ifh t".'I. Lusher, 5 <'ow. fJ88, where
the judges of the snprt>me court, and the chancellor and other
mem ht•t·s of the t·on rt fot• the corr(•ction of e1·r01·io; dPa It with
the 1rnhjeet in a wry t>xhanstive way, with entire nnanimily.
Thf' <'ll~t·1-1 of Xains n1. '1'011"1/!ff'lld, 6 Conn. 5, and Gra!I rs. Rank,
3 1\Inss. 364, 3 Am. Dec. H>G, are also Romewhat pertint>nt. J
ha,·e found no authority whieh sanctions the doctrine that
plaintiff was precluded hy the fact that thP note was past dm•
from taking the title hy in<101·1o1Pm('nt, and none that :tllows a
note to be affected by collateral equities. Wh_t>n this note wa:o1
imlo1·1-1ed tlwre could be no accounting, becam~e the firm eoHtinued its ordinary buHim•ss. The debt was for a loan, an<l
not for investments in the capital. It was distinct from tlu~
mutual relations among the partners, and 1-1tood as a separatP
contract. I think there was nothiHg to har r·ecovery, and that
the judgment to the cont1·ai·y should be i·eversed.
CHAMPLrn, Lo:sa, and ~loRsF., .J,J., conf'nrred.
SHERWOOD, c. J., dissentPd.
NOTE.-See also .Mechem'11 Elt!m. of Partn.,
referred to.

~~

130, 131, and cases there
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S‘upreme (Your! of Vermont, 1894.

as Vt. 114, 28 Atl. Rep. sso, 44 Am. st. Rep. s24.

The court below found the following facts: Prior to Octo-

ber 15, 1891, the plaintiff and one George were copartners,

under the ﬁrm name of George & Beede, in the business of

quarrying and selling granite at Barre, and the. defendants, as

copartners under the ﬁrm name of P. B. Fraser & Co., were

BEEDE vs.

FRA~ER.

engaged in manufacturing granite into monuments, etc. The

former partnership was dissolved about September 1, 1891.

Supremr Court of rermo11t, 189.f.

Prior to that time, it had sold and delivered to the defendants a

quantity of granite, for which the defendants owed George &.

66 Vt. 114, 28 Atl. Rep. 880, 44 Am. St. Rep. 82'9

Beede; and the debt, by the contract of dissolution, became the

property of Beede. The defendants were so notiﬁed before

this suit was brought, and thereupon promised to pay the

plaintilf the amount of said debt, and afterwards did pay him

$50, leaving a balance due of $4.62. October 15, 1891, the

plaintiff and defendants entered into copartnership under the

ﬁrm name of Beede & Co., and that ﬁrm carried on the busi-

ness of quarrying an_d selling granite, and prior to December
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4, 1891, sold the defendants granite to the amount of $90.

which was due from the defendant to Beede & Co. on that

date, when the ﬁrm of Beede 8: Co. was dissolved. The ﬁrm of

Fraser & Co., composed of Fraser and Smith, owed the $90 to

the other ﬁrm, which was composed of Beede, Fraser, and

Smith. The plaintiff was not a member‘ of the defendant

ﬁrm. The court found that as a part of this contract of disso-

lution the plaintiff became the owner of all debts dire to Beede

& Co., and that concurrently with the making of the contract

the defendants promised the plaintiff to pay him the demand of

$90, but it certiﬁes that these facts were found solely from

Paper A, which is as follows: “This is to certify that the

copartnership heretofore existing by and between F. A. Beede,

P. B. Fraser, and G. VV. Smith, all of Barre, in the county of

\Vashington, and state of Vermont, under the ﬁrm name and

style of Beede & Company, is hereby dissolved by mutual

iii“ m _

The court bt.->low found the following farts: Prior to Octo·
ber 15, 1891, the plaintiff and one George wPre copartners,
under the firm name of George & Beede, in the business of
quarrying and selling granite at Barre, and thP. defendants, as
t·opartners under the firm name of P. B. Fraser & Co., were
f•nguged in manufacturing g1·anite into monuments, etc. The
former partnership was dissol\"ed about Sept(-'mber 1, 1891.
Prior to that time, it had sold and delh·ered to the defendants a
quantity of granite, for which the defendants owed George &
Beede; and the debt, by the contract of dissolution, became the
pro1>erty of Bee4e. The defendants were so notified before
this suit was brought, and thereupon promised to pay the
plaintiff the amount of said debt, and afterward~ did pay him
f50, leaving a balance due of $4.62. October 15, 1891, the
plaintiff and defendants entered into copartnership under the
flrru name of llPede & Co.; and that firm ca1·riPd on the business of quarrying and selling granite, and prior to December
4; 18~1, sold the defendants granite to the amount of '90,
which was due from the defendants to Beede & Co. on rhat
date, when the firm of Beede & Co. was dissolved. The firm of
Fraser & Co., composed of Fraser and Smith, owed the f90 to
the other firm, which was composed of Beede, Fraser, and
Smith. The plaintiff was not a member of the defendant
firm. The court found that as a part of this contract of dissolution ti1e plaintiff became the owner of all debts du~ to Beede
& Co., and that concurrently with the making of the contract
the defendants promised the plaintiff to pay him the demand of
'90, but it certifies that these facts were found solely from
Paper A, which is as follows: "This is to certify that the
•·opartnership heretofore existing by and between F. A. Beede,
r. B. Fraser, and G. ,V. Smith, all of Barre, in the county of
'Vashington, and state of Vermont, under the firm name and
style of Beede & Company, is hereby dissolved by mutual

_ Bnnnn vs. FRASER. 247

BEEDE VS. FRASER.
agreement. And it is further agreed by and between said

Beede, Fraser, and~Smith that the said F. A. Beede is to, and

hereby agrees to assume and pay all of the debts of the said

ﬁrm, and to have and collect all of the debts due and owing

said ﬁrm. Witness our hands and seals, and dated at said

Barre this fourth‘day of December, 1891. F. A. Beede [L. S.],

P. B. Fraser [L. S.], G. W. Smith [L. S.].”

There was a judgment for the plaintiff -and defendants

appealed. I

Martin (1? Slack, for plaintiff.

J . W. Gordon and E. W. Bisbee, for defendants.

TYLER, J . Before the dissolution the defendants owned the

demand jointly with the plaintiff, and Beede & Co. could not

have maintained an action upon it against the defendants,

agreement. And it is further agreed by and between said
Beede, Fraser, and ·smith that the said F. A. Beede is to, and
hereby agrees to assume and pay all of the debts of the said
firm, and to have and collect all of the debts due and owing
said firm. 'Vitness our hands and seals, and dated at said
Bu.rre this fourth'day of December, 1891. F. A. Beede [L. 8.],
P. B. Fraser [L. 8.], G. ,V. Smith [L. S.]."
There was a judgment for the plaintiff ·and defendants
appealed.

because Fraser and Smith would have been both plaintiffs and

defendants, and “no one can be interested as a party on both

Marlin & Slack, for plaintiff.

sides of the record.” \Vhere two companies are composed in

part of the same individuals, no action at law can be main-

J. W. Gordon and E. W. B_isbee, for defendants.

tained by one against the other. Green vs. Chapman, 27 Vt.

236, citing Mainuwring vs. Newman, 2 Bos. & P. 120, and Boson-
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quet vs. Wray, 6 Taunt. 597; Dicey, Parties, rule 22. It is a gen-

eral rule that all the partners must join as plaintiffs in an

action at law to enforce a partnership claim, whether the

action is brought before or after the dissolution of the partner-

ship. Therefore, two partners cannot maintain a suit against

a third to recover for goods charged to him on the partnership

books, although by the contract of dissolution the two were to

have all the debts due the ﬁrm, there being no promise by him

to pay the other partners. Judd vs. Wilson, 6,Vt. 185. One

partner cannot recover of another an unliquidated and unset-

tled balance of a partnership buiness. Spear vs. Nowell, 13

Vt. 288. Butwhen, on the dissolution, one retained a portion

of the partnership assets suﬂicient to pay a particular partner-

ship debt, and agreed with his copartner to pay it, and the

copartner was afterwards obliged to pay it, it was held that he

could recover in assumpsit the amount so paid. Hicks vs.

Cottrill, 25 Vt. 80. As a rule, assumpsit will not lie by one

partner against his copartner, in respect to any matter con-

nected with the partnership transactions, or which would

TYL1rn, J. Before the dissolution the defendants owned the
df>mand jointly with the plaintitf, and Beede & Co. could not
have maintained an action upon it against the defendants,
because Fraser and Smith would have been both plaintiffs and
dt•fendants, and "no one can be interested as a party on both
sides of the rec9rd." \Vhere two companies are composed in
part of the same individuals~ no action at law can be main·
tained by one against the other. Green vs. Chapman, 27 Vt.
2!l6, Citing Main1cci.ring vs. Ne1rman, 2 Bos. & P. 120, and Bosariquet vs. lV-ray, 6 Taunt. 597; Dicey, Parties, rule 22. It is a general rule that all the partners must joi~ as plaintiffs in an
action at law to enforce a partnership claim, whether the
action is brought before or after the dis1mlution of the partnel'·
ship. Therefore, two partners cannot maintain a suit against
a third to recover for goods charged to him on the partnership
books, although by the contract of dissolution the two were to
have all the debts due the ftrm, there being no promise by him
to pay the other partners. Judd vs. Wilson, 6. Vt. 185. Om~
partner cannot recover of another an unliquidated and unset·
tied balance of a partnership business. Spear vs. Newell, l!l
Yt. 288. But when, on the dissolution, one retained a portion
of the partnership assets sufficient to pay a particular partner.
ship debt, and agreed with bis copartner to pay it, and the
copartner was afterwards obliged to pay it, it was held that he
could recover in assumpsit the amount so paid. Hicks vs.
Cottrill, 25 Vt. 80. As a rule, assumpsit will not lie by one
partner against his copartner, in respect to any matter connected with the partnership transactions, or which would
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involve the consideration of their partnership dealing. Yet

one may sustain an action against his copartner on an express

contract or covenant to do, or omit any particular act not

involving any question as to the general accounts. And when

the parties by an express agreement separate a distinct matter

from the partnership dealing, and one expressly agrees to pay

the other a speciﬁed sum for that matter, assumpsit will lie on

the agreement, though the matter arose from the partnership

dealing. Colla-mcr rs. Foster, 26 Vt. 754. “It is quite clear,” says

T. Parsons on Partnersliip (section 190), “that certain particu-

lar and distinct transactions maybe separated from the affairs

or business of the partnership, by the agreement of the partners.

Then, those persons who are concerned in this separated mat-

ter a.re not as partners to each other, although in all other

business relations they remain partners.” Where partners

agree to divide a partnership debt, and the debtor assents to it.

and promises one of the partners to pay him his moiety, such

partner may maintain an action for his moiety against the

debtor. 1 Lindl. Partn. 265, citing Blair vs. Snovcr, 10 N. J .

Law, 153. After a dissolution, and a balance has been struck
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and agreed upon by the partners, one may maintain assumpsit

against the other to recover his balance upon an implied

promise. Spear rs. Nowell, 13 Vt. 292, (post p. 257), Warren vs.

Wheelock, 21 Vt. 323; Gibson vs. Moore, ti N. H. 547; Wllby vs.

Phinmjr/, 15 Mass. 121; Wheeler vs. Wheeler, 111 Mass. 247.

Assumpsit lies where, after dissolution and settlement, one

partner received more than was his due. Bond rs. Hays, 12

Mass. 34; Clark vs. Dibble, 16 \Vend. 601.

(Omitting a discussion in which the court held that general

assumpsit was a proper action.)

Atﬁrmed.

Nom.-See Mechem's Elem. of Partn., § 184, 147.

involve the consideration of their partnership_ dealing. Yet
one may sustain an action against his copa rtner on an express
contract or covenant to do, or omit any particular act not
iBvolving any question as to the ge1wral accounts. And when
the parties by an express agreement separate a distinct matter
from the partnership dealing, and one expressly agrees to pa.v
the other a specified sum for that matter, assumpsit will lie on
the agreement, though the matter arose from the partnership
dealing. Collamcr i·s. Foster, 2G Yt. 754. "It is quite clear," says
T. Parsons on Partnership (section mo), "that certain particular and distinct tmnsactions ma.v l•e ~wparated from the affairs
or business of the partnership, by the agr<>ement of the partners.
Then, those pe1·sons who are concerned in this separated matter are not as partne1·s to each other, although in all othtr
business relations th<'y remain partners." \Vhere partners
agree to divide a pa1·tne1·="hip debt, and the debtor assE>nts to it.
and promises one of the partners to pay him his moi<•ty, such
partner may maintain an action for his moiety against the
debtor. 1 Lindi. Partn. 265, citing Blair vs. Snover, 10 N. J.
Law, 153. After a dissolution, and a balance hns been struck
and agreE>d upon by the partnerR, one may maintain assumpsit
again111t thP other to recover his balance Upon an implied
promise. Spea1· i·s. Ne1Cell, 13 Vt. 292, (po.'ft p. 257), Warren vs.
Wheelock, 21 Vt. 3:!3; Gibs<>n 1:s. Mo01·e, (; N. H. 547; Wilby vs.
Phin11e!/, 15 .Mass. 121; lVliecler vs. Wheeler, 111 ~fass. 247.
AssumpAit lies where, after dissolution and settlement, one
partner received more than was bis due. Bon<l us. Haya, 12
Mass. 34; Clark i:s. Dibble, 16 \Yend. fiOl.
(Omitting a diseussion in which the court held that general
assumpsit was a proper action.)
Affirmed.
Non.-See Mecheru'11 Elem. of Partn., § 134, 147.
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Supreme Court of Wisconsin, 1882.

56 Wis. 123, 13 N. W. Rep. 20, 43 Am. Rep. 703.

Action for breach of a partnership agreement. The opinion

states the facts sufficiently. The defendant had judgment

below.

HILL vs. PALMER.

Bump, Hetzcl <€ Cannon and Pafchen tﬁ Weed, for a.ppellant.

Charles W. Fclker, for respondent.

Supreme Court of Wisconsin, 1882.

LYON, J. Counsel agree that the learned circuit judge sus-

tained the demurrer to the complaint on the ground that

the facts therein stated show that the parties were partners

li6 Wis. 123, 13 N. W. Rep. 20, 43 Am. Rep. 703.

in the contract with Cline, and in the execution thereof, and

that the only remedy of the plaintiffs is by an action in equity

for an accounting and settlement of the partnership affairs.

The question to be determined is, does the complaint state

facts which constitute a cause of action at law for the recov-

Action for breach of a partnership agreement. The opinion
states the facts sufficiently. The defendant had judgment
below.

ery of damages, or must the plaintiffs resort to an equitable

action for relief? It is a fairly debatable question whether it

Bump, Hetzel & Cannon nnd Patcltcn & Weed, for appellant.

appears from the complaint that the agreement between the
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parties in respect to the copartncrship was anything more

Charles W. Pelker, for respondent.

than an executory agreement to enter into a partnership in the

future, which was never executed. The agreement alleged is

not in terms that the parties thereby formed a copartnership,

but that “it was agreed that the said parties should enter into

a copartnership” for the purposes therein speciﬁed. The breach

0f_ such agreement alleged in the complaint is that the defend-

ant “refused to comply with the conditions thereof by refusing

to enter into or carry out said partnership.” But, however this

may be, it seems clear that if any copartnership ever existed

between these parties it commenced when the agreement

between Cline and the defendant was executed. Giving to the

complaint the most favorable construction for the defendant

of which it will admit, we think that the agreement therein

alleged is, in substance and effect, that if the defendant should

succeed in making a contract with Cline which should be satis-

h

32

J. Coum;p} agrl•e that the h•m·n<•d circuit judge sustained the dPmurrer to the complaint on the ground that
the facts th£•rt.>in stated show that the parties were partners
in the contract with l'linP, and in the execution thereof, and
that the only remedy of the plaintiffs is by an action in equity
for an accounting and S('ttlcment of the partnership affair1-1.
The q1wstion to be detc>rmined is, dees the complaint state
facts wh:<'h <'Onstitute a cnnse of ndion at law for the recovery of damages, or must the plai11titt'io1 resort to nn equitnhle
action for relief? It is a fairly dl'hatable question whether it
appt'8l'B from tlie complaint that tlw agreement hetwPt-'n the
parties in respect to the copnrtnership was anything more
than an executory agn;l'uwnt to entl'r into a partnership in the
future, which was ne\°er exN·uted. The agrec>nwnt allPged is
not in tem1s that the partiPs thereby fom1ed a copartnPrship,
but that "it was agreed that the said parties should enter into
a copartner1:1hip" for the purposes therein speeifit~d. The brt>ach
of_such agrc>t•ment alleged in the complaint is t'hat the d(•fpndant "refused to comply with the conclitions the1·eof by refusing
to enter into or carry out said partnf'rship.'' But, however this
may be, it seems clear that if any copartnership ever existt-d
between these parties it commenct•d when the agreement
between Cline and the defendant was executed. Giving to the
complaint the most favorable construction for the defendant
of which it will admit, we think that the ngrf'ement thert•in
alleged is, in substance and effect, that if the defendant should
succeed in m~ing a contract with Cline which should be sntisLYON,

32

250 Castes ox PARTNERSHIP.

250

CASES ON PARTNERSHIP.

I

7

factory to the plaintiﬁs, to cut, log and run Clines timber.

then the parties should become partners in that enterprise on

the terms and conditions stipulated between them.

In that view of the case there may have been a time when a

copartnership actually existed between the parties, but it was

immediately terminated by the wrongful act of the defendant

(so far as he could terminate it) and no business was trans-

acted—nothing whatever was done by the parties as partners.

The defendant excluded the plaintiffs from all participation

whatever in his contract with Cline as soon as it was made,

and they had no part in the performance thereof. By such

wrongful act the defendant refused to launch the partnership

business, and thus rendered the copartnership inoperative for

the purposes for which it was formed. There is no doubt what-

ever that an action at law may be maintained by a party to an

executory contract to form a future copartnership to recover

damages for a wrongful refusal by the other party to execute

such agreement. It is also well settled that the wrongful
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refusal by a party to a contract of copartnership to permit the

ﬁrm to commence business, or as it is sometimes termed, to

launch the partnership business, is ground for an action at law

by the injured partner to recover damages of the partner whose

wrongful act has defeated the purpose for which the copartner-

ship was formed. The cases which so hold, both in England

and this country, are very numerous. Indeed, the authorities

seem to be quite uniform in so holding. The following are a

few of the cases referred to: Venning vs. Lecktie, 13 East 7;

Gale vs. Leckie, 2 Stark. 107; Ellannirrg vs. Wadsworth, 4 Md. 59;

Glover vs. Tuck, 24 VVend. (N. Y.) 153; Bagley vs. Smith, 10 N.

Y. 489 (post p. 251); Terrill vs. Richards, 1 Nott. & McC. (S. Gar.)

20; Ellison vs. Chapman", 7 Blackf. (Ind.) 224; Williams vs. Hen-

shaw, 11 Pick. (Mass.) 79; 22 Am. Dec. 366; Adams vs. Totten,

39 Penn. St. 447; Vance vs. Blair, 18 Ohio 532, 51 Am. Dec. 467;

1 Story Eq. J nr. Sec. 665; Collyer on Part. Sec. 245; 2 Lindley

on Part. (4th Ed.), 1025, and cases cited in notes. The subject

is much discussed in some of the above cases and many other

cases asserting the same doctrine are cited in the opinions as

well as in the above text-books.

The test seems to be that if the damages resulting from a

breach of a. covenant or stipulation in the partnership agree-

ment by one partner belong exclusively to the other partner,

factory to the plaintift's, to cut, log and run Cline's timber,
then the parties should become partners in that enterprise on
the terms aqd conditions stipulafrd between them.
In that view of the case there may have been a time when a
copartnership actually existed betw~en the parti('Si but it was
immediately terminated by the wrongful act of the defendant
(so far as he could terminate it) and no busint>SS was transacted-nathing whatever was done by the parties as partners.
The defendant excluded the plaintiffs from all participation
whatever in his contract with Cline as soon as it was made,
and they had no part in the performance thereof. By such
wrongful act the defendant refused to launch the partnership
business, and thus rendered the copartnership inoperative for
the purposes for which it was formed. There is no doubt whatever that an action at law may be maintained by a party to an
executory conh·act to form a future copartnershlp to recove1·
damages for a wrongful refusal by the other party to execute
such agreement. It is also well settled that the wrongful
refusal by a party to a contract of copartnership to permit the
firm to oommence business, or as it is sometimes termed, to
launch the partnership business, is ground for an action at law
by the injured partner to recover damages of the partner whose
wrongful act has defeated the purpose for which the e<>partnership was formed. The cases which so hold, both in England
and this country, are very ll'Umerous. Indeed, the authorities
seem t<> be quite uniform in so holding. The following are a
few of the cases referred to: l"enning i1s. Leckie, 13 East 7;
Gale vs. Leckie, 2 Rtark. 107; Jlamling vs. Wadsworth, 4 Md. 59;
Glover vs. Tuck, 24 'Vend. (N. Y.) 153; Bagley vs. Smith, 1.0 N.
Y. 489 (post p. 251); Terrill rs. Richards, 1 Nott. & McC. (8. Car.)
20; ElUson vs. Chapman, 7 Blackf. (Ind.) 224; Williams vs. Henshaw, 11 Pick. (Mass.) 79; 22 Am. Dec. 366; Adams vs. Totten,
3~J Penn. St. 447; Vance i:s. Blair, 18 Ohio 532, 51 Am. Dec. 467;
1 8tory Eq. Jnr. Sec. 665; Collyer on Part. Sec. 245; 2 Lindley
<>n Part. (4th Ed.), 1025, and ca.see cited in notes. The subject
is much discussed in some of the above cases and many <>ther
cases asserting the same doctrine are cited in the opinions as
well as in the above text-books.
The test seems to be that if the damages resulting from a
breach of a covenant or stipulation in the partnership agreement by one partner belong exclusively to the other partner,

Bsomzr vs. Snrrn. 251

and can be assessed without taking an account of the partner-

BAGLEY

vs. SmT11.

ship business, covenant or assumpsit may be maintained by

the injured partner against the other for such damages. Here

no partnership business was transacted; hence no account

could be taken, and the damages claimed belong to the plain-

tiﬁs. This principle was applied in Sprout rs. Crowley, 30 Wis.

187. Should it be conceded that by the alleged agreement of

September, 1877, the parties became partners, this action can

still be maintained under many of the cases cited above. This

court has frequently held that one partner has no claim against

his copartner individually (that is to say, he cannot maintain

an action at law against such copartner), on account of partner-

ship transactions, although a ﬁnal settlement of the atfairs of

the ﬁrm would show a balance in his favor. Tolford vs. Tol-

ford, 44 VVis. 547, and cases cited. But it has not held that if

one partner, immediately after the contract of copartnership

is made and before anything has been done under it, wrong-

fully repudiates the contract and prevents the ﬁrm from ever

doing any business under it, the injured party cannot main-

tain an action at law against his copartner and recover the
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damage which he has sutfered thereby.

In Tolford vs. Tolford, supra, and also in Lower vs. Denton, 9

\\'is. 268, an accounting was necessary in order to determine

the damages or compensation to which the plaintiﬁ was

entitled. These were actions at law. The same is true of

Wood vs. Bea-th, 23 Wis. 254, which was a suit’ in equity.

It follows from the foregoing views that the complaint

states a valid cause of action at law.

Judgment i an»-an--J~

Otrros, J., dissented.

Norm-See Mechenrfs Elem. of Partn., § 136.

BAGLEY vs. SMITH.

Court of Appeals of Z\*eu" York, I853.

10 N. Y. 489, 61 Am. Dec. 756.

Appeal from a judgment of the New York superior court

for damages for breach of articles of copartnership. The

agreement was in writing and under seal, and provided for a

and can be assessed without taking an account of the partnrrship business, covenant or assumpsit may be maintained by
the injured partner against the other for such damages. Here
no partnership business was transacted; hence n<> account
could be taken, and the damages claimed belong to the plain·
tHls. Tlli.s principle was applied in Sprout n. Orou'lcy, 30 Wis.
l~f. Should it be conceded that by the alleged agre<>ment of
~ptember, 1877, the parties became partners, this action can
atitt lte maintainf'd under· many of the cases cited above. This
court 1tas frequently held tbnt one partner bas no claim against
his capartner individually (that is to say, be cannot maintain
an action at law against such copartner), on account of partnership transactions, although a final settlement of the affairs of
the irm would show a balance in his favor. Tolford vs. Toi.
ford, 44: Wis. 547, and cases cited. But it has not held that if
one partner, immediately flfter the contract of copa.rtnership
is made and before anything has been done under it, wrongfully repudiates the contract and prevents the firm from ever
doing any business under it, the injured pa1-ty cannot main·
tain an action at law against bis copartner and recover the
damage which be bas suffered thereby.
la Tolford vs. Tolford, sitpra, and also in Lower vs. Denton, 9
'\Via. 268, an accounting was necessary in order to determine
the damages or compensation to which the plaintiff was
entitled. These were actions at law. The same is trne of
Wood vs. Beath, 23 \Vis. 254, which was a suit" in equity.
It follows from the foregoing views that the complaint
8tates a valid cause of action at law.
Judgment 7
I ~
ORTON, J., dissented.
Non-Bee Mechem's Elem. of Partn., § 188.

BAGLEY vs. SMITH.
Court of Appeals of New York, 1858.
10 N. Y. 489, 61 Am. Dec.

7~.

Appeal from a judgment of the New York superior court
for damages for breach of articles of copartnership. The
agreement was in writing and under seal, and provided for a
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continuance of the ﬁrm for a term of four years and one month

from December 1, 1846. Before two years had quite expired,

two of the partner, while the third was traveling in the west

on business of the ﬁrm, published a notice of dissolution of

the old ﬁrm, and of the formation of a new one in their own

names to continue the business. They took possession of the

stock, and commenced business, according to their announce-

ment. This suit was brought by the ousted partner for dam-

ages for this wrongful dissolution; and resulted in a verdict

and judgment for plaintiff, subject to exceptions taken by

defendant, which raised the quest-ions discussed in the follow-

ing opinion.

Dani-el. Lord, for the appellants, who had dissolved the ﬁrm-.

John Slosson, for the respondent, the ousted partner.

Jonxsox, J. The principal points presented by the excep-

tions in this case are: 1, \Vhether an action can be main-

tained for a breach of a covenant to continue a partnership

for a ﬁxed period, unless sooner dissolved in accordance with

oontinuance of tbe firm for a term of four years and one month
from December 1, 1846. Before two years bad quite expired~
two of the partners, while the third was traveling in the west
on business of the firm, published a notice of dissolution of
the old firm, and of the formation of a new one in their own
names to continue the business. They took posses1:1ion of the
stock, and commenced business, according to their announcement. This suit was brought by the ousted partner for damages for this wrongful dissolution; and resulted in a verdic·t
and judgment fo1· plaintiff, snhjec_·t to exceptions taken by
defendant, which raised the questions discussed in the following opinion.

the terms of the covenant; 2, \Vhether actual damages can

in such case be recovered; 3, Whether expected proﬁts can

D011iel L01·d, for t11e appellants, who had dissolved the firm.
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be regarded as ground for damages in such a case, and 4,

whether the amount of proﬁts made prior to the dissolution

John Slosson, for the respondent, the ousted partner.

could be considered by the jury as bearing, in any degree, upon

the amount of damages to which the plaintiff was entitled.

Another objection was presented on the argument, that the

covenants of the defendants being several, no judgment for

joint damages could be given. This objection, not having been

presented at the trial, so far as the bill of exceptions informs

us, cannot be considered here.

There do not seem to be any special rules of law applicable

to covenants contained in partnership articles and not to other

covenants; and we may therefore say, without discussion, that

an action will lie for a breach of covenant, no matter in what

instrument the covenant be found. V\’e may further afﬁrm

that no rule of law declares that the breach of a covenant con-

tained in partnership articles shall be compensated only by

nominal damages. The measure of damages must depend on

the nature of the obligation, and the extent of the injury in

this as in all other cases of broken covenants.

~--I —li——-—— - i - ~ )

JoH~SoN,

J. The principal points JH'esented by the exc<'ptions in this case are: 1, 'Vhether an action can be maintained for a breach of a covenant to continue a partnership
for a fixed period, unless sooner dissolved in accordance with
the terms of the covenant; 2, \Vhether actual damages can
in surh case be recovered; 3, 'V~ether expected profits can
be regarded as ground for damages in such a case, and 4,
whether the amount of profits made prior to the dissolution
could be considered by the jury as bearing, in any degree, upon
the amount of damages to which the plaintiff was entitled.
Another objection was presented on the argument, that the
covenants of the defendants being se\·eral, no judgment for
joint damag-es could be giyen. This objection, not having been
presented at the triul, so far as the bill of exceptions informs
us, cannot be conside1·ed here.
There do not seem to be any special rules of law ap1Jlicable
to covenants <>ontained in partnf>rship artirles and not to other
eovenants; and we ma,v therefort> say, without discussion, that
an action will lie for a breach of coYenant, no matter in what
instrument the covenant be found. 'Ve may further affirm
that no rule of law declares that the breach of a covenant contained in partnership articles shall be compensated onl,Y by
nominal damages. The measure of damages must depend on
the nature of the obligation, and the extent of the injury in
this as in all othn cases of broken covenants.

BAGLEY vs. SMITH. 253

No question was made at the trial as to the suﬂiciency of

BAGLEY

vs.

SMITH.

253

the proof that a. breach of the obligation to continue the part-

nership h-ad taken place, except only so far as a question of

that sort is raised by the objection of the defendants’ counsel,

that by the constitution of the partnership the partners have a

power of revocation whenever they lose conﬁdence in each

other. It is not quite clear whether this objection points to

the particular frame of this partnership, or is supposed to be

founded upon the general rules applicable to that relation. If

it relate to the provisions of the partnership agreement in

this case, then it is clear that the articles contain no clause

which warrants the defendants’ proposition, If, on the other

hand, the general law of partners-hip is referred to, while it

must be conceded thart some diﬂerence of opinion seems to

exist as to the power 0-f either partner in a partnership for

a ﬁxed term, contrary to his agreement, to put an end to the

continuance of the ﬁrm at his own mere will, it can be safely

affirmed that, conceding this power to exist in the broadest

form, it has never been pretended that a partner who should,

in contravention of his agrecme,-nt, put an end to the partner-
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ship would not be held responsible for the injury thus

coimnitted.

\\'e are left, then, to the only substantial question which this

case presents: \\'hether the loss of those proﬁts which the

plaintiff would have made during the stipulated term of the

partnership is a proper subject of compensation, and whether

the evidence of past proﬁts, during the period next preceding

the dissolution, can he considered as bea ring upon the question

of prospective proﬁts. The form o-f the exceptions taken concede

that the judge committed no error, unless in taking the proﬁts

into consideration at all; that if he was correct in this he has

annexed to his instructions all the proper qualiﬁcations to

prevent an excessive and erroneous estimate of the amount of

compensation for prospective proﬁts.

The object of commercial partnership is proﬁt. This is the

motive upon which men enter into the relation. The only

legitimate beneﬁcial consequence of continuing a partnership

is the making of proﬁts. The most‘ direct and legitimate

injurious consequence which can follow upon an unauthorized

dissolution of a partnership is the loss of proﬁts. Unless that

loss can be made up to the injured party. it is idle to say that

No question was made at the trial as to the sufficiency of
tht• proof that a breach of the obligation to continue the partnen-1hip had taken place, except only so far as a question of
that sort is raised by the objection of the defendants' counsel,
that by the constitution of the partnerl'hip the pa11ners have a
power of revocation whenever thc>y lol'le confidenee in each
other. It is not quite cl<>ar wlH•ther this objection points to
the particular frame of this parhwrship, or is suppm-1ed to be
founded upon the ~e11nal rules applicabl<> to that 1·pl11tion. If
it rplate to the pro\"isions of the partnership ag1·e<"ment in
this case, then it is cli:>a1· that the articles contain no clause
wl1il-h warrants the d<>fendants' proposition, If, on t·he e>ther
hand, the gen{'ral law of pai1ners·hip is referred to, while it
must be concedc·d thart some diff Prenre of opinion sec>nui to
exist as to the power of eilher partner in a partne1·ship for
a fixed tenn, C'ontrary to hi~ agr('(•meut, to put an end to the
continuance of t IH• ti1·rn at his own mere will, it ean be safely
affirmed that, eon1·Pdi11g this J>OW('l' to exist in 1he hrnadest
form, it haR ne,·er lw1. n prPt(•1ulPd that a partner who 8llould,
in f'onfravention of hi!'! ag1·p1·111ent, put an end to thl' 1ia1·tnersbip would not be held responsible for the injm·y thus
co111 mitted.
" ·e are left, tlwn, to the only suLstantial quest ion whkh this
ca!'!1• prf:s<•nti;: \Yltf'ther tlw loss of thost• profits whid1 the
plaintiff woul'1 liaw made dul'ing the stipulated term of the
pa1·tneri;hip i:-; a J.ll'l•(l('l' i:;ulijed of tompt•11:-1ation, and whether
the evidenee of past profits, during the 1wriod next p1·eceding
the dis1-ml11tion, ea11 ht· c·o11:-1id1•rpd as lwal'ini.: upon the question
of prospective profits. The form of the exet>plions taken concede
that the judge committf'd no f"l'ror, nnlt ss in taking the profits
into consideration af all; that if he was col'l'eet in this he ha.s
annexed to his instructions all the proper qualitications to
prevent an exePi-:sh·t· and ~n·o1wo11~ Pstirnnte of the amount of
compensation fo1· pl'Ospective pl'Otits.
The object of commercial partnership is profit. This is the
motive upon which men enter into the relation. The onl,v
legitimate beneficial conseqtwnee of continuing a partnership
is the making of profits. '!'he most direct and leg'itimate
injurious consequence whieh can follow ~lpon an unanthorhwtl
dissolution of a partnership is th{' lo!i!s of profit!'. l!nleRs that
loss can be made up to the injnrp<l party. it is idle to say that
1

1
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any obligation is imposed by a contract to continue a partner-

ship for a ﬁxed period. The loss of proﬁts is one of the com-

mon grounds, and the amount of the proﬁts lost one of the

common measures. of the damages to be given upon a breach of

contract. I neec only refer to Master-ton rs. Mayor, etc. of

1s'~rooI.'l_|/n, 7 Hill, 61 [42 Am. Dec. 38]. So, too, in Wilson. rs.

Martin, 1 Denio 602; Heekshcr -rs. .lIc(‘rea, 24 i\'end. 304; and

Shannon vs. Comstock, 21 Id. 457 [3-1 Am. Dec. 20:2], what the

party would have made, in other words, his prospective proﬁt,

from the performance of the contract was held to be the true

measure of damages. I refer also to two English cases on the

question, although the English courts do not seem so carefully

to have considered the rules by which, as matter of law,

damages are to be measured as the courts of this country.

Gale vs. Lcckie, 2 Stark. 107, was at -nisi prius before Lord

Ennnsnonouon. The defendant agreed, as author, to furnish

a manuscript work to plaintiffs, to be published at their

expense, and the proﬁts to be equally divided. The defendant

failed to fulﬁll, and this action was brought for damages.

Lord ELLENBOROUGH told the jury the plaintiffs were entitled to
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their expenses of paper and printing, and added, “the sum of

ninety pounds has been stated by the witnesses as the amount

of proﬁt which would probably have been derived from the ﬁrst

edition; and it is doubtful whether it would have reached a sec-

ond;” after suggesting that there might have been a loss

instead of proﬁt, which would have been wholly the plaintiffs‘

loss under the contract, he submitted the matter to the jury.

who found for the plaintiﬂ‘s ﬁfty pounds more than the expen-

ses, etc., for loss of proﬁt. The case does not appear to have

been moved afterwards.

1lIc.\~'eil rs. Reid. 0 Bing. 68, was an action upon a contract,

by the defendant, to take the plaintiff into a ﬁrm of which the

defendant was a member. It appeared, upon the trial, that

the plaintiff had been offered. upon certain terms, the coin

mand of_an East India ship for a double voyage; that the value

of such voyage to the captain was not less than one thousand

pounds; that the plaintiff had been induced by the defendant

to give up this voyage to enter into the promised partnership.

The jury found ﬁve hundred pounds for the plaintiff. It was

objected. among other things, that the jury were wrongfully

instructed as to the damages. On this point TINDAL, O. J.,

any obHgation is impostc>d by a contmct to continue a partnership for a fixed period. The loss of profits is one of the com. mon grounds, and the amount of the profits lost one of the
common measures~ of the damages to be giYen upon a breach of
eontra<:t. I neec only refer to Masterton t'S. Mayor, etc. of
Brooklyn, 7 Hill, 61 [42 Am. Dec. 38). So, too, in Wilson r~.
Martin, 1 Denio 602; HeckJJher tw. McCrea, 24 ""end. 304; and
Sha1111011 us. Comstock, 21 Id. 457 [34 .Am. Dec. 26~], what the
party would have made, in other words, his prospective profit,
from the performance of the contract was held to be the true
measure of damages. I refer also to two English cases on the
question, although the English courts do not seem so carefully
to have considered the rules by which, as matter of law,
damages are to be measured as the courts of this country.
Gale vs. Leckie, 2 Stark. 107, was at nisi pril.ts before Lord
ELJ.ENBOHOUGH. 'l'he defendant agreed, as author, to furniE1b
a manuscript work to plaintiffs, to be published at tlwir
expense, and the profits to be equally divided. The defendant
failed to fulfill, and this action was brought for damairt>~.
Lord Er.LENBOROF«H told the jury the plaintiffs were entitled to
their expenses of paper and printing, and added, "the sum of
ninety pounds has been stated by the witnesses as the amomit
of profit whieh would probabl~· have been derived from the first
edition; and it is doubtful whether it would have rea('hed a St'l'·
ond;'' after snggPsting that there might have been a los1o1
instead of profit, whkh would have been wholly the plaintiffs'
loss under the eontract, he 1mbmitted tbe matter to the jury,
who found for tlw plaintiffs fifty pounds more than the expenses, ete., for lo8s of profit. The case does not appear to have
bet>n JllOVPd aft(•J'WUl'f18.
McNeil rs. Rrid, B Bing. 68, was an aetion upon a contraet,
by the defendant, to take the plaintiff into a firm of wbit-h the
defendnnt was a nwmuer. It appeart•d, upon thl' trial, that
the plaintiff ~ad been offt>rt>d, upon certain terms, thl• com
mand of_an East India ship for a double voyage; that the value
of such voyage to the eaptain was not less than one thousand
pounds; that the plaintiff bad l,}el•n induced by the dl~fendant
to give up this voyage to enter into the promised partnership.
The jury found five hundred pounds for tlw plaintiff. It was
objected. among otlwr things, that the jury were wrongfully
instrueted as to thl• damages. On this point TINDAL, C. J.,

~l —5 *' "'7
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says: “I told the jury that they might see that the plaintiff

considered the engagement equal to an Indian voyage, because

he would not otherwise have relinquished it, a.nd the defend-

ant could not have estimated it at less, because he made his

offer as a friend of the plaintiff.” It was the value of the

engagement as partner, therefore, which the jury were to esti-

mate; and Bosaxonrrr, J ., says: “The damages were estimated

according to what the jury thought was the value of the con-

tract. The value of the East India voyage has not been recov-

ered as special damage, but has been taken as an ingredient

for estimating the value which each party set on the proposed

contract of partnership.” In each of these cases the prospec-

tive proﬁts of a joint undertaking unperformed was made the

subject of compensation in damages in an action at law.

The next question relates to the admission of the evidence

of the amount of past proﬁts, to be considered by the jury as

bearing upon the future proﬁts. It will be observed that the

objection does not at all relate to the mode of proof, but only

to the competency of the fact. It seems to me quite obvious
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that, outside of a court of justice, no man would undertake

to form an opinion as to the prospective proﬁts of a business

without in the ﬁrst place informing himself as to its past

proﬁts, if that fact were accessible. As it is a fact in its nature

entirely capable of accurate ascertainment and proof, I can see

no more reason why it should be excluded from the consid-

eration of a tribunal called upon to determine conjecturally

the amount of prospective proﬁts than proof of the nature of

the business, or any other circumstance connected with its

transaction. It is very true that there is great diﬁiculty in

making an accurate estimate of future proﬁts, even with the

aid of knowing the amount of the past proﬁts. This difﬁculty

is inherent in the nature of the inquiry. \Ve shall not lessen

it by shutting our eyes to the light which the previous trans-

actions of the partnership throw upon it. Nor are we the more

inclined to refuse to make the inquiry by reason of its diffi-

culty, when we remember that it is the misconduct of the

defendants which has rendered it necessary.

Another question arises upon the defendant’s third request

to charge, viz.: “That supposing Bag]-ey to be accountable

through want of diligence, that should be taken into view in

diminution of the damages.” An issue had been formed upon

says: "I told the jury that they might see that the plaintiff
. considered the engagement equal to an Indian voyage, because
he would not otherwise have relinquished it, and the defendant could not have estimated it at less, because he made his
offer as a friend of the plaintiff." It was the value <>f the
engagement as partner, therefore, which the jury were to estimate; and BosAXQUET, J., says: "The damages were estimated
according to what the jury thought was the value of the contract. The value of the East India voyage bas not been recovered as special damage, but has been taken as an ingredient
for estimating the value which each party set on the pr<>posed
contract of partnership." In each of these cases the prospective profits of a joint undertaking unperformed was made the
subject of compensation in damages in an action at law.
The next question relates to the admission of the evidence
of the amount of past profits, to be considered by the jury as
bearing upon the future profits. It will be observed that the
objection does not at all relate to the mode of proof, but only
to the competency of the fact. It sec>ms to me quite obvious
that, outside of a court of justice, no man would undertake
to form an opinion as to the prospective profits of a business
without in the first place informing himself as to its past
profits, if that fact were accessible. As it is a fact in its nnture
entirely capable of accurate ascertainment and proof, I can see
no more reason why it should be excluded from the consideration of a tribunal called upon to determine conjecturally
the amount of prospective profits than proof of the nature of
the business, or a.ny other circumstance connected with its
transaction. It is very true that there is great difficulty in
making an accurate estimate of future profits, even with the
aid of knowing the amount of the past profits. This difficulty
is inherent in the nature of the inquiry. 'Ve shall not lessPn
it by shutting our eyes to the light whiC'h the previous tram;:.
actions of the partnership throw upon it. Nor are we the more
inclined to refuse to make the inquiry by reason of its difficulty, when we remember that it is the misconduct of the
defendants which bas rendt•red it necessary.
Another question arises upon the defendant's tbh·d requeRt
to charge, viz.: "That supposing Bagky to be accountable
through want of diligence, that should be taken into view in
diminution of the damages.~' An issue had been formed upon
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the pleadings, and tried, whether Bagley had fraudulently

abstracted a quantity of gold from the ﬁrm, and the judge had

instructed the jury that if they found this issue for the defend-

ants, then they were justiﬂed in dissolving the partnership,

and the plaintiff could not recover damages. No issue had

been made as to negligence on Bagley’s part, nor did the evi-

dence tend to the proof of such negligence; and on these

grounds, as well as because the request was not in such a

shape, even conceding it to have been well founded upon the

evidence, as to require the judge to compl_v with it, we think

the exception not well taken. A request must be in such form

that the judge may properly charge in the terms of the request

as made, without qualiﬁcation, or his refusal will not be ground

of error. If made, as requested here, the effect would have

been to submit to the jury to ﬁnd Whether Bagley was account-

able through want of diligence, without any instructions as

to what sort of diligence he was bound to exhibit, or what

sort of losses or other mishaps he was thus to be made account-

able for. In this refusal there was no error.

It may be proper to notice brieﬂy the proposition that the
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plaintiffs claim for proﬁts must be limited to the period

between the dissolution and his subsequent entry into busi-

ness. This is obviously unfounded. The only question which

could be made as to this part of the case is, whether the

defendants, in mitigation of damages, could show that the

plaintiﬁ either was or might have been as proﬁtably employed

in business on h-is own account as he would have been had

the ﬁrm business been continued. The plaintiff might, per-

haps, have disputed the competency of such evidence. But

surely the defendants can not be heard to say that the plain-

tiff was bound to remain idle at their expense, or lose his

claim upon them altogether from the moment when he engaged

in business. .

Judgment aﬁirmed.

NO'1‘E.—See Mechem‘s Elem. of Partn., 3' 137.

~+ _ g

the pleadings, and tried, whether Bagley had fraudulently
abstracted a quantity of gold from the firm, and the judge had
instructed the jury that if they found this issue for the defendants, then thPy were justified in dissolving the partnership,
and the plaintiff could not recover ?amages. 'Xo issue had
heen mode as to negligence on Bagley's part, nor did the evidence tend to the proof of such negligence; and on these
ground-a, as well as because the request was not in such a
shape, even conceding it to have been well founded upon the
evidence, as to require the judge to comply with it, we think
the exception not W(>ll taken. A request must be in such form
that the judge may prop<-t·ly charge in the tPrms of the request
as made, without qualification, or his refusal will not be ground
of error. If made, as requested here, the effect would have
bl'en to submit to the jur.v to find whetht>r Bagi(>.'' was accountable through want of diligence, without any instructions as
to what sort of diligence he was bound to exhibit, or what
sort of losses or other mishaps he was thus to be made account:i ble for. In this refusal there was no error.
It may be proper to notice briPliy the proposition that the
plaintiff's claim for profits must be limited to the period
between the dissolution and llis subsequent entry into business. This is obviously unfounded. The only question which
could be made as to this part of the case is, whether the
defendants, in mitigation of damages, could Rhow that the
plaintiff either was or might have been as profitably emplo.ved
in business on his own account as he would han> been had
the fir-m. business been continued. The plaintiff might, per·
haps, haYe disputed the competency of sueh evidt•nce. But
surely the defrndants can not be heard to say that the plain·
tiff was bound to remain idle at their expense, or loJe his
claim upon tlwm altogether from the moment when he engaged
in business.
Judgment affirmed.
NOTE.-See :Mechem's Elem. of Partn.,

5 137.
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2. Is EQUITY. !/

SPEAB vs. NE\VELL.

Supreme Court of Vermont, 1841.

13 Vt. 288.

Bill in equity, for accounting and settlement of a partner-

ship.

Spear, Carlton and Newell entered into partnership for the

!. IN

EQUITY.

manufacture and sale of paper. Spear and Carlton owned one

half interet and Newell the other half. Spear and Carlton

were to manage the business, sell the product, and collect the

receipts, and the proﬁts or losses were to be divided accord-

ing to their interests. The business resulted in a large loss,

SPEAR vs. NEWELL.

and Spear and Carlton brought an action of account against

Newell in the United States Circuit Court, to recover half of

the loss, but that court held that, as the defendant had never

B11pretne Court of Vermont, 1841.

received any of the partnership effects, no action of account

could be sustained against him, and that the only remedy was

18 Vt. 288.

by bill in equity. They then ﬁled the bill, but the court below

dismissed the bill. Complainants appeal.
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C’. Lin-slay and E. A. Ormsbec, for complainants.

R. Pierpoint and E. N. Br-i_r/gs, for defendant.

COLLAME-R, J. These parties were copartners, the orator:

being jointly interested in one-half of the partnership, and the

defendant in the other. The orators were the active part-

ners, the recipients of all the property and avails of the con-

cern; but, it being an unproﬁtable and losing concern, there is

a balance due the orators from the defendant, and to ascertain

this balance, which has not been done, and to close the concern

and recover this balance, this bill is ﬁled.‘

The articles of copa.rtnership were not under seal, and there-

fore no action of covenant can be maintained. That an action

of assumpsit cannot be maintained at law by one partner

33

Bill In equity, for accounting and settlement of a partnership.
Spear, Carlton and Newell entered into partnership for the
manufacture and sale of paper. Spear and Carlton owned onehalf interest and Newell the other half. Spear and Carlton
were to manage the business,
sell the product, and collect the
..
I't'ceipts, and the profits or losses were to be divided according to their interests. The business resulted in a large Joa,
nod Spear and Carlton brought an action of account against
N'ewell in th~ United States Circuit Court, to recover half of
the loss, but that court held that, as the defendant bad never
rPcC'ived any -0f the partnership effeets, no action of account
<·ould be sustnined against him, and that the only remedy was
by bill in equity. Th{·~- tll<'n filed the bill, but the court belc>w
dismissed the bill. Complainants appea.l.
0. Linsley and E. A.. Ormsbee, for complainants.
R. Pierpoint and E. N. Br·iffgs, for defendant.

CoLLAM&n, J. ThE>8e parties were copartners, the oraton
being jointly iu1Prested in one-half of the partnership, and the
defendant in tht• other. The orators were the active partners, the recipients of all the property and avails of the concern; but, it being an unprofitable and losing concern, there ht
a balance due the orators from the defendant, and to ascertain
this balance, which has not been done, and to close the concern
and recover this balance, this bill is filed.;
The articles of copa.rtnership were not under seal, and there·
fore no action of covenant can be maintained. That an action
of assumpsit cannot be maintujned at law by one partner
83
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against another to recover an unliquidated and unsettled bal-

ance of a copartnership business, has been too fully and fre-

quently decided to be considered open to discussion. Gow on

Partnership, 98; Collyer on Partnership, 143, 144. If, after a

dissolution, a balance is struck and agreed upon by the parties,

assumpsit may be maintained to recover it, on an implied

promise to pay. I Holt’s R. 368. Different rules have been

adopted in different states whether there must be an empress

promise to pay the balance; yet, all concur that it is only when

the ﬁnal balance has been adjusted that assumpsit can be main-

tained. Oollyer on Partn., 153, note 45. [See also W3/coﬁ‘ vs.

Purnell, ante, p. 238 and note.] To this_ rule, Massachusetts

tands alone an exception. There, in the absence of a chancery

jurisdiction, the court of law has gone further than other

court of mere common law jurisdiction; probably inﬂuenced

by the pressure of a necessity which does not here exist.

It has been fully settled in an action of account between

these parties that these orators, who were the active partners

and received the whole property and avails of the copartner-

ship, cannot maintain, at law, an action of account against the
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defendant to recover the balance of losses. It follows that the

orators are without remedy at law, and are therefore compelled

to resort to chancery to adjust the balance of the concern, and

to recover of the defendant his proportion of the loss when so

ascertained. The mere statement of the case shows the neces-

sity of the bill, and shows too that it is not a mere bill for an

account which could be sustained at law. It is true that, in

matters of account, generally, chancery has concurrent juris-

diction with the courts of law; and where the defendant is

pursued in chancery for an account in any capacity in which he

could be pursued at law, a bill will not be sustained where an

action would not be. But in this case the bill is not addressed

to the concurrent, but to the peculiar and exclusive, jurisdic-

tion of the court of chancery, in a case where the orators have

a just claim but are without a remedy at law. It is not a bill

calling on the defendant to account. He has received nothing,

and of course had no account to render. It is a bill to settle

and adjust a mutual account between the parties of a copart-

nership transaction, which the defendant will not settle and

which the law cannot.

against another to recover an unliquidated and unsettled balance of a C()partnership business, has been too fully and frequently decided to be considered open to discussion. Gow on
Partnership, 98; Collyer on Partnership, 143, 144. If, after a
dissolution, a balance is struck and agreed upon by the parties,
assumpsit may be maintained to recover it, on an implied
promise to pay. I Holt's R. 368. Different rules have been
adopted in different states whether there must be an express
promise to pay the balance; yet, all concur that it is only when
the final balance bas been adjusted that assumpsit can be maintained. Collyer on Partn., 153, note 45. [See also Wycoff vs.
Purnell, ante, p. 238 and note.] To this. rule, Massachusetts
stands alone an exception. There, in the absence of a chancery
jurisdiction, the court of law bas gone further than other
court of mere common law jurisdiction; probably inOuenced
by the pressure of a necessity which does not here exist.
It bas been fully settled in an action of account between
these parties that these orators, who were the active partners
and received the whole property and avails of the copartnership, cannot maintain~ at law, an action of account against the
defendant to recover the balance of losses. It follows that the
orators are without remedy at law, and are therefore compelled
to resort to chancery to adjust the balance of the concern, and
to recover of the defendant his proportion of the loss when so
ascertained. The mere statement of the case shows the necessity of the bill, and shows too that it is not a mere bill for an
account which could be sustained at law. It is true that, in
matters of account, generally, chancery has concurrent jurisdiction with the courts of law; and where the defendant is
pursued in chancery for an account in an.y capacity in which he
could be pursued at law, a bill will not be sustained where an
action would not be. But in this case the bill is not addressed
to the ooncurrent, but to the peculiar and exclusive, jurisdiction of the court of chancery, in a case where the orators have
a just claim but are without a remedy at law. It is not a bill
calling on the defendant to account. He has received nothing,
and of course had no account to render. It is a bill to settle
and adjust a mutual account between the parties of a copartnership transaction, which the defendant will not settle and
which the law cannot.

...

PIBTLE vs. PENN. 259

(Omitting the consideration of a plea of the statute of limi-

PIRTLE VS. PENN.

259

tations.)

Decree of the court of chancery reversed, plea disallowed,

and the cause ordered to pass to the court of chancery to take

an account, settle and adjust the same, and ascertain the bal-

ance, and decree the same to the party to whom it shall be

found due. ‘

No'rn.—See Mechem's Elem. of Partn., §§ 153, 154.

Compare with following cases.

PIRTLE vs. PENN.

Court of Appeals of Kentucky, 1885.

8 Dana 247. 28 Am. Dec. 70.

(Omitting the consideration of a plea of the statute of limitations.)
Decree of the court of chancery reversed, plea disallowed,
and the cauee ordered to pass to the court of chancery to take
an account, settle and adjust the same, and ascertain the balance, and decree the same to the party to whom it shall be
found due.

Henry Pirtle ﬁled a bill in chancery against Shadrack Penn,

alleging that they were partners in the publication of “Pirtle’s

Digest ;” that Pirtle, as author, was to furnish the manuscript,

Non.-See Mechem's Elem. of Partn.,
Compare with following cases.

g~

153, 154.

and Penn, as mechanic, was to execute the printing and bind-

ing, and each to be entitled to half of the proceeds to be derived

from the sale of the books; that Penn was not bound to com-

mence the printing unless he should be satisﬁed that the public

patronage would be satisfactory and sufficient; that the state
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subscribed for ﬁve hundred copies, and individuals for two

hundred and ﬁfty copies, and that afterwards Penn had

PIRTLE vs. PENN.

printed two thousand copies and bound about half of them,

but that after dividing equally the gross sum paid by the

state for ﬁve hundred copies, he had refused to permit Pirtle

Court of Appeals of Kentucky, 189.''i.

to have any control over the books, or any participation in

the sale of them—alleging, for the ﬁrst time, that he was

8 Dana 247, 28 Am. Dec. 70.

entitled only to one-half of the net proﬁts, after deducting

the cost of printing and binding, which had not yet been

wholly reimbursed; and lastly, that Penn was insolvent, and,

therefore, praying for an account of sales which had been

made, and for an injunction restraining further sales, and for

the appointment of a receiver.

Penn in his answer to the bill and amended bill, admitted the

partnership as alleged, with only one material qualiﬁcation,

Henry Pirtle filed a bill jn chancer.v against Shadrnck Penn,
alleging that they were partners in the publication of "Pirtle's
Digest;" that Pirtle, as author, was to furnish the manuscript,
and Penn, as mechanic, was to execute the printing and binding, and each to be entitled to half of the proceeds to be derivefl
from the sale of the books; that Penn was not bound to commence the printing unless he should be satisfied that the public
patronage would be satisfactory and sufficient; that the state
subscribed for five hundred copies, and individuals for two
hundred nnd fifty copies, and that afterwards Penn had
printed two thousand copies and bound about half of them,
but that after dividing equally the gross sum paid by the
state for five hundred copies, he had refused to permit Pirtle
to have any control over the books, or any participation in
the sale of them-alleging, for the fir.st thnP, that he was
entitled only to one-half of the net profits, after deducting
the cost of printing and binding, which had not yet been
wholly reimbursed; and lastly, that Penn was insolvent, and,
therefore, praying for an account of sales which had been
made, and for an injunction restraining further sales, and for
the appointment of a receiver.
Penn in his answer to the bill and amended bill, admitted the
partnership as alleged, with only one material qualification,
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and that is, that his personal supervision and the interest on

his capital expended in the publication were, by the agreement,

to be a set-otf against I‘irtle’s skill and labor in preparing the

manuscript, and that the net proﬁts only were to he divided,

after reimbursing the amount expended in the printing and

binding, and in the purchase of materials; denied that he was

insolvent, and after exhibiting a general account, insisted that

Pirtle had received about as much as he had himself received.

The circuit court having, on ﬁnal hearing, dismissed the bill,

this appeal is proecuted to reverse the decree.

(Trittende-n and Pirtle, for appellant.

.-llorehead & Brown, for appellee.

Rommrsos, Ch. J. (After stating the facts as above.) As

and that is, that his personal supervision and the interest on
his capital expended in the publication were, by the agreement,
ttl be a set-off aga.inst Pirtle's skill and labor in preparing the
manuscript, and that the net profits only were to be divided,
after reimbursing the amount expended in the printing and
binding, and in the purchase of materials; denied that he was
insolvent, and after exhibiting a general account, insisted that
Pirtle had rec·C'ived about as much as he had himself received.
The circuit court havin~, on final hearing, dismissed the bill,
this appeal is prosecuted to reverse the decree.

there was no prayer for a dissolution of the partnership,

interim management, by a receiver or otherwise, under the con-

trol or direction of the court, was not authorized by the estab-

lished rules and usages of courts of equity. Gow ou Part., 120,

139; Cary, 32. -

Crittenden and Pirtle, for appellant.
Morehead & Brnzon, for appellee.
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And it has been said, that without a prayer for dissolution,

a court of equity will not entertain a bill for an account,

because such bills might be annual, or of indeﬁnite recurrence.

But both principle and authority tend to the conclusion,

that a bill for an account between copartners may be main-

tained without a prayer for a dissolution of the partnership, if

there be any good reason for compelling an account and settle-

ment. (‘ar_v, 34; Gow, 120, 136.

A court of equity may, moreover, compel a speciﬁc execu-

tion of a partnership contract, and may sometimes enjoin a.

partner from persisting in improper conduct, jeopardizing the

rights or derogating from the power or authority of his copart-

ner, and when the latter, if he can be protected and secured

by injunction, does not desire a dissolution, but prefers a con-

tinuation of the partnership, according to the spirit and end of

the association.

In this case, though there is no prayer for dissolution, yet,

as Penn has been selling the books and does not deny that he

refuses to permit Pirtle to control or participate in the sale of

the residue, we think the circuit court had power to decree, and

ought to have decreed some relief, if the allegations of the bill

as to the terms of the partnership be true.

-_' — — —-— - --%,_!r...

Ch. J. (After stating the facts as above.) As
there was no prayer for a dissolution of the partnership,
interim management, by a receiver or otherwise, under the control or direction of the court, was not authorized by the established rules and usages of courts of equity. Gow on Part., 120,
139; Cary, 32.
And it hm1 been said, that without a prnyer for dissolution,
a court of <>quity will not entertain a bill for an account,
ber.ause surh bills might be annual, or of indefinite recurrence.
But both principle and authority tend to the conclusion,
that a bill for an account b<>t~een copartners may be maintained without a prayer for a dissolution of the partnership, if
there be any good reason for compelling an account and settlement. f'nry, :~.t; Gow, l~O, l!-16.
A court of equity may, moreover, compel a specific execution of a partn<>rship contract, and may sometinH'S enjoin a
partner from persisting in improper
conduct, jeopardizing the
I
.
'. rights or derogating from t~e power or authority of his coparti ner, and when the latter, if he can be protected and St>cured
by injunction, does not desire a dissolution, but Jll'l'fers a continuation of the partnership, according to the spirit and end of
the association.
In this case, though thei-e is no prayer for disRolution, yet,
as Penn has been sPlling the books and does not deny that he
refuses to permit Pirtle to control or participate in the sale of
the residut>, we think the circuit court had power to decree, and
ought to have decreed some relief, if the allegations of the bill
as to the terms of the partnership be true.
ROBERTSON,

~V , _ ___ _

PIRTLE

I

vs.

PENN.

2Gl

Purrm vs. PENN. 261

As there was no written memorial, nor any evidence aliundc,

of the contract of partnership, its terms must be settled as a

deduction of law from what the parties have agreed in their

pleadings. A A‘ V

The parties agree, that one was to furnish the manuscript,

and the other to print and bind it; but they disagree as to their

proportion of interest in the gross proceeds.

Upon these fact alone, the law decides that what each con-

tributed was his share of the joint capital, that their respective

contributions _were, by themselves, deemed equivalents, and

that therefore each of them is entitled to an equal interest in

the books, and in their gross vendible value. Gow, 9-10; 3

Kent’s Com., 28-9; H onore rs. Col-mcsnil, 1 J . J ._ Mar. 506. The

general conclusion of law, in the absence of any fact to the con-

trary, is that “the losses are to be equally borne and the proﬁts

equally divided.” Kent’s Com., supra.

But as proﬁts are only what remains of the avails of the con-

cern after defraying incidental expenses and reimbursing the
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capital, the counsel for Penn insists, that the rule of law

applied to the facts of this case will entitle Pirtle to only one

half of “the net proﬁts,” after deducting a jut compensation

for materials, printing and binding, and that, consequently,

Penn’s understanding of the express agreement, and the legal

interpretation of the character of the partnership a1-e the same.

This a_rgument would be sound if the fact which it presupposes

were admitted; but the assumed fact, to wit: That Penn's capi-

tal exceeded that of Pirtle, to the extent of the value of the

materials, printing and binding. has no existence in proof or in

presumption of law. If one partner contributes a thousand dol-

lars and another contributes ﬁve hundred, nothing else appear-

ing, equity would ﬁx a corresponding ratio of interest, and of

loss and gain between them.

But the production of genius or of knowledge are scarcely

appreciable, the value of writing a book must necessarily be

uncertain, before publication. But that Pirtlc’s manuscript

and copyright were of some value, and of considerable value

too, and were so considered by both parties, cannot be doubted.

The precise amount of the actual value was not only unknown,

but unascertainable when the contract was made. Perhaps it

exceeded the amount of all the cost of printing and binding;

and it is far from being improbable that it did. But it is saili-

Q

As there was no written mem<>ria 1, nor any evidence aliundc,
of ·the contract of partnership, its terms must be settled as a
deduction of law from what the parties have agreed in their
pleadings.
·
The parties agree, that one was to furnish the manuscript,
and the other to print and bind it; but they disagree as to their
proportion of interest in the gross proceeds.
Upon these facts alone, the Jaw d<>l"ides that what each con·
tributed was his share of the joint capital, that their respective
oontributions .were, by themselvPs, dN'med equivalents, and
that therefore each of them is entitlt>d to an equal inh'rest in
the books, and in their gross vPndiblc value. Gow, 9-10; 3
Kent's Com., 28-9; Honore 1:s. Col·nwsnil, 1 J. J .. :Mar. 506. The
I general conclusion of law, in the absPnce of any fact to the contrary, is that "the losses are to be equally borne and the profits
equally divided."
Kent's Com., supra.
But as profits are only what remains of the avails of the concern after defraying incidental expenses and reimbursing the
capita.1, the counsel for Penn insists, that the rule of law
upplied to the facts of this case will entitle Pirtle to only onebalf of "the net proflts," after deducting a just c-0mr><'nsation
for materials, printing and binding, and that, consequently,
Penn's understanding of the t•xprcss agreement, and the legal
interpretation of the churacte1· of the partnership are the same.
This ~rgument would be sound if the fact which it presupposes
were admitted; but the assumed fact, to wit: That Penn's capital exceeded that of Pirtlt', to tJw <·xtent of the value of the
materials, printing and binding. has no existence in proof or in
presumption of law. If one pnrtner contributes a thousand dollars and another contributes five hundred, nothing else appearing, equity would fix a corresponding ratio of intei:t>St, and of
loss and gain between them.
But the production of genius or of knowledge are scarcely
appreciable, the value of writing a book must ne("Pssarily be
uncertain, before publication. But that Pirtle's manuscript
and copyright w.ere of some value, and of considPrable value
too, and were so conside1·ed by both parties, cannot he doubted.
The precise amount of the actual value was not only unknown,
but unascertainable when the contract was made. Perhaps it
exceeded the amount of all the cost of printing and binding;
and it is far from being improbable that it did. But it is sum.
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cient only to observe, that the law cannot decide that the con-

tributions of each partner were not of equal value, or were not

estimated by themselves as equivalent. And therefore, in

estimating proﬁts, nothing is to be deducted in favor of the one

or the other party for capital or excess of contribution to the

joint stock.

This deduction of law is fortiﬁed, rather than weakened, by

extraneous facts. From the pleadings, it must be taken as

admitted, that by the contract of partnership, Penn was under

no obligation ever to commence the publication, unless the

patronage to be obtained should, in his judgment, be sufficient

to insure his indemnity. The state afterwards subscribed for

ﬁve hundred copies, which, added to two hundred and ﬁfty

copies subscribed for by individuals would, at eight dollars a

copy, bring the gross sum of six thousand dollars. But it seems

that the amount actually subscribed was six thousand three

hundred and eighty dollars; the half of which, to wit: three

thousand one hundred and ninety dollars, was, according to

any hypothesis, assured to Penn before he began the printing,

or was under any obligation to begin it; and which sum was,
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according to the proof, at least equal to the actual cost of print-

ing and binding two thousand copies, including the cost of

materials. A

Then, according to these facts, Penn, if he were entitled to

only one-half of the books or of their value, was sure.of being

reimbursed, and of then having left for his remaining interest

in the books,‘after supplying the subscribers, six hundred and

twenty-ﬁve copies, which, at eight dollars a set, would be worth

ﬁve thousand dollars, which, or whatever that number of copies

would sell for, would be clear proﬁt.

Thus, supposing the contract to be as Pirtle avers it was,

and as the law presumes it to have been, it appears that Penn

incurred no hazard, and had a sure prospect of proﬁt to a large

amount, and that the whole risk and loss were I’irtle’s.

It is intrinsically improbable, therefore, that Pirtle ever

agreed that Penn shouldx be entitled to more than one-half of

the gross proceeds of the publication. But it is enough that

there is no proof that Penn contributed more than Pirtle did

to the joint stock, or that he was to have more than an equal

joint interest; and, therefore, according to the proper deduc-

tions from the pleadings, the law will give him no more.

cient only fo observe, that the law cannot decide that the contributions of each partner were not of equal value, or were not
estimated by themselves as equivalents. And therefore, in
estimating profits, nothing is to be deducted in favor of the one
or the other party for capital or excess of contribution to the
joint stock.
This deduction of law is fortified, rather than weakened, by
extraneous facts. From the pleadings, it must be taken as
admitted, that by the contract of partnership, Penn was under
no obligation ever to commence the publication, unless the
patronage to be obtained should, in his judgment, be sufficient
to insure his indemnity. The state afterwards subscribed for
five hundred copies, which, added to two hundred and fifty
copies snbtH'rilwd for by indi ddnals would, at eight dollars a
copy, bring tbP g1·oss sum of six thousand dollars. But it seems
that the amount actually subscribed was six thousand three
hundred and eighty dollars; the half of which, to wit: three
thousand one hundred and ninety dollars, was, according to
any hypothesis, assured to Penn before he began the printing,
or was under any obligation to begin it; and which. sum was,
according to the proof, at least equal to the actual e<>st of printing and binding two thousand copies, including the cost of
materials.
Then, according to these facts, Penn, if he were entitled to
only one-half of th<> books or of their value, was sure ,of being
reimbursed, and of then having left for his remaining interest
in the books,' after supplying the subscribers, six hundred and
twenty-five copies, which, at eight dollars a set, would be worth
1lve thousand dollars, which, or whatever that number of copies
would sell for, would be clear profit.
'fhus, supposing the contmct to be as Pirtle avers it was,
and as the law presumes it to have been, it appears that Penn
incurred no hazard, and had a sure prospect of profit to a large
amount, and that the whole risk and loss were Pirtle's.
It is intrinsically improbable, therefore, that Pirtle ever
agreed that Penn should, be entitled to more than one-half of
the gross proceeds of the publication. But it is enough that
there is no proof that Penn contributed more than Pirtle did
to the joint stock, or that he was to have more than an equal
joint interest; and, therefore, according to the proper deductions from the pleadings, the law will give him no more.
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From this view of the case, it would seem that, under the

vs.

W.IUGJIT.
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circumstances of this case, Pirtle is entitled to a decree for

an account, and for securing to him his equal control over the

books, and correspondent participation in the sale or dispo-

sition of them, by a partial injunction, or otherwise, so as to

effect that end most securely and appropriately. And conse

quently the absolute dismission of the bill was improvident.

III

Wherefore, it is decreed and ordered that the decree of the

circuit court be reversed, and the cause remanded.

NOTE.—See Mechem’s Elem. of Partn., §§ 152, 153.

See also Howell v. Harvey, post, p. -.

_i*%_t_

NEW vs. W RIGHT.

Supreme Court of Mississippi, 1870.

From this view of the case, it would seem that, under the
circumstances of this case, Pirtle is entitled to a decree for
an account, and for securing to him bis equal control over the
books, and correspondent participation in the sale or disposition of them, by a partial injunction, or <>therwise, so as to
effect that end most securely and appropriate1y. And consequently the absolute dismission of the bill was improvident.

• • •

Wherefore, it is decreed and ordered that the decree of the
circuit conrt be reversed, and the cause remanded.

44 Miss. 202.

New ﬁled a bill in equity against Wright, alleging that New

owned a tract of cypress timber, a mill site and part of the

machinery and material for the construction of a saw-mill;

Nom.-See Mechem's Elem. of Partn.,
Bee a1ao HoweU v. Harvey, post, p. -

§~

152, lli3.

that he entered into partnership with \Vr_ight who was to
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supply the necessary materials and machinery to complete

the mill, and was to superintend the construction and manage

ment; that the timber was to be sawed into lum-ber, and the

proceeds divided equally after reimbursing each party for a

stipulated portion of his outlay on the mill; that New was

to supply the timber and Wright was to pay all the expenses

of sawing and selling. The bill further charged that \Vright

refused to account, alleging that the proceeds did not equal

the outlay by about $7,000, etc.; that YVright had ceased to

NEW vs. WRIGHT.

use complainant’s timber and wa procuring it elsewhere; that

Wright was so largely indebted to complainant that the latter

Supreme Court of Mi8sissipp-i, 1870.

could not be paid unless out of the proceeds of the timber

and lumber which Wright had about the mill; and the bill

44 'Miss. 202.

,___ ~__‘ . 1 ~r _~

New filed a bill in equity against \Vright, alleging that New
owned a tract of cypress timber, a mill site and part of the
machinery and material for the construction of a saw-mill;
that be entered into partnership with \Vright who was to
supply the necessary materia1s and machinery to complete
the mill, and was to superintend the construction and management; that the timber was to be sawed into lumber, and the
proceeds divided equally after reimbursing each party for a
stipulated portion of his outlny on the mm; that New was
to supply the timber and "'right wns to pay all the expenses
of sawing and selling. The bill further charged that \Vrigbt
refused to account, allf'ging that the procef'ds did not equal
the outlay by about $7,000, etc.; that "'right had ceased to
use complainant's timber and was procuring it elsewhere; that
Wright was so largely indebted to complainant that the latter
· could not be paid unless out of the proceeds of the timber
and lumber which Wright had about the mill; and the bill
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prayed an injunction to prevent Wright from removing or sell-

ing the lumber or timber, that a receiver be appointed, the

partnership dissolved and an accounting had. A preliminary

injunction was issued, but the court subsequently dissolved

it and denied the application for a receiver. New thereupon

appealed.

G00. L. Potter, for appellant.

No appearance for appellee.

Pnwros, C. J. (After stating the facts.) The propriety

of the action of the court in dissolving the injunction is

prayed an injunction to prevent Wright from removing or selling the lumber or timber, that a receiver be appointed, the
partnership dissolved and an accounting had. A preliminary
injunction was issued, but the court subsequently dissolved
it and denied the application for a receiver. New thereupon
appealed.

impeached by the appellant, and presents the ﬁrst ques-

tion for our consideration. The bill of complaint charges

that neither party contemplated any use of the said

mill than to saw the cypress timber on the complainant’s said

Geo. L. Potter, for appP.llant.

No appearance for appellee.

tract of land, on which the mill wa erected, and for the saw-

ing of no other timber. and that the said defendant, in disre-

gard of the terms of the partnership, and without the consent

of the complainant, has ceased to procure cypress timber from

the said tract of land of the complainant, for the use of the

saw-mill thereon, and has been for some time heretofore, and
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now is, procuring other cypress from other persons to saw,

and is sawing the same into lumber on said mill, and thereby

defezéiang one of the objects the complainant had in view in

enter info the partnership, and that object was to turn his

own cypress timber into productive capital. And this alle-

gation is, to some extent, corroborated by the evidence of

the appellee, who testiﬁed that his wife bought saw log and

timber. This was using the mill in a. manner unauthorized

by the terms of the contract of partnership, and would justify

an injunction, and together with the loss of seven thousand

dollars in running the mill for more than three years, would

perhaps authorize a dissolution of the partnership. The

injunction, therefore, could not have been properly dissolved

for the want of equity on the face of the bill. “ * "

The remaining question for our decision is, did the court err

in ‘overruling the motion for the appointment of a receiver?

“It must be admitted,” said the master of the rolls, in Madg-

wtth vs. Wtmble, 6 Beavan, 495, “that when an application is

made for a receiver in partnership cases, the court is always

PmYToN, C. J. (After stating the facts.) The propriety
of the action of the court in dissolving the injunction is
impeached by the appellant, and presents the first question for our consideration. The bill of complaint charges
that neither party contemplated any use of the said
mill than to saw the cypress timber on the complainant's said
tract of land, on which the mill was erected, and for the sawing of no other timber. J.nd that the said defendant, in disrPgard of the terms of the partnership, and without the consent
of the complainant, has ceased to procure cypress timber from
the said tract of land of the complainant, for the use of thP
saw-mill thereon, and has been for some time heretofore, and
now is, procuring other cypress from other persons to saw,
and is sawing the same into lumber on said mill, and thereby
defe~~!i_ng one of the objects the complainant had in view in
enterM. i..rA"::'> the partnership, and that object was to tnrn his
own cypress tiraher into productive capital. And this allPgatiou is, to som~ extent, ~orroborated by the evidence of
the appellee, who testified that his wife bought saw logs and
timber. This was mdng the mill in a manner unauthorized
by the terms of the contract of partnership, and would justify
an injunction, and together with the loss of seven thousand
dollars in running the mill for more than three years, would
perhaps authorize a dissolution of the partnership. The
injunction, therefore, could not have been properly dissolved
for the want of equity on the face of the bill. • • •
The remaining question for our decision is, did the court err
in 'overruling the motion for the appointment of a receiver?
"It must be admitted," said the master of the rolls, in Madgwith vs. Wimble, 6 Beavan, 495, "that when an application is
made for a receiver in partnership cases, the court is always

i~
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NEW VS. WRIGHT.
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placed in a position of very great difﬁeulty. On the one hand,

if it grants the motion, the effect of it is to put an end to the

partnership, which one of the parties claims a right to have

continued; and on the other hand, if it refuses the motion, it

leaves the defendant at liberty to go on with the partnership,

at the risk and probably at the great loss and prejudice of the

dissenting party. Between these diﬂiculties, it is not very

easy to select the course which is best to be taken, but the

court is under the necessity of adopting some mode of proceed-

ing to protect, according to the best view it can take of the mat-

ter, the interests of both parties.”

In order to justify the dissolution of a partnership, on the

ground of misconduct, abuse, or ill-faith of one of the parties,

it is not suﬁicient to show that there is a temptation to such

misconduct, abuse, or ill-faith, but there must be an unequivo-

cal demonstration, by overt acts or gross departures from duty,

that the danger is imminent, or the injury already accom-

plished: Story on Partnership, 464, § 288. ‘V here a concern

of any character or kind, covering a partnership, is broken up
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by controversial suits, and it is apparent that there can be no

agreement between the parties in interest for its continuance,

a receiver will be appointed: Williams vs. Wilson, 4 Sandf.

(N. Y.) Chan. 379; Edwards on Receivers, 330. And a. disso-

lution of a partnership may be granted and a receiver

appointed on account of the gross misconduct of one or more

of the parties: 1 Story‘s Eq. 635, § 672 a. To authorize the

appointment of a receiver there must be some breach of the

duty of a partner, or of the contract of partnershipf Harding

vs. Glover, 18 Ves. 281.

It was the duty of the appellee to take the timber used in the

mill, from the tract of land on which it was erected, belonging

to the appellant; and the getting timber elsewhere, as alleged

in the bill of complaint, was a breach of that duty and of the

contract of partnership. And if the mill sawed six thousand

feet of lumber per day, and the running of the mill from the

fall of 1865 to the commencement of this suit in the spring of

1369, brings the parties in debt seven thousand dollars, as

stated by the appellee in his testimony, it would seem to be a

business which neither party should desire to continue.

Upon the whole, we are of opinion that the case made by the

' '*" _ I T T —
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placed in a position of very great difficulty. On the one band,
if it grants the motion, the effect of it is to put an end to the
partnership, which one of the parties claims a right to have
oontinued; nnd on the other hand, if it refuses the motion, it
leaves the defendant at liberty to go on with the partnership,
at the risk and probably at the great loes and prejudice of the
dissenting party. Between these difficulties, it is not very
easy to select the course which is best to be taken, but the
court is under the necessity of adopting some mode of proceed- ·
ing to protect, according to the best view it can take of the matter, the interests of both parties."
In order to justify the dissolution of a partnership, on the
ground of misconduct, abuse, or ill-faith of one of the parties,
it is not sufficient to show that there is a temptation to such
misconduct, abuse, or ill-faith, but there must be an unequivocal demonstration, by overt acts or gross departures from duty,
that the dnnger is imminent, or the injury already accomplished: Story on Partnt>rship, 464, § 288. ·where a concern
ef any character or kind, covering a partnership, is broken up
by controversial suits, and it is apparent that there can be n~
agreement between the parties in interest for its coBtinuance,
a receiver will be appointed: Williams -vs. Wilson, 4 Sandf.
(N. Y.) Chan. 379; Edwards on Receivers, 330. And a dissolution of a partnership may be granted and a receiver
appointed on uccount of the gross misconduct of one or more
of the parties: 1 Story's Eq. 635, § 672 a. To authorize the
appointment of a receiver there must be some breach of the
duty of a partner, or of the contract of partnership:· Harding
1'B. Glover, 18 Ves. 281.
It was the duty of the appellee to take the timber used in the
mill, from the tract of land on which it was erected, belonging
to the appellant; and the getting timber elsewhere, as alleged
in the bill of complaint, was a bre.nch of that duty and of the
contract of partnership. And if the mill sawed six thousand
feet of lumber per day, and the running of the mill from the
fall of 1865 to the commencement of this suit in the spring of
1369, brings the parties in debt seven thousand dollars, as
stated by the appellee in his testimony, it would seem to be a
business which neither party should desire to continue.
Upon the whole, we are of opinion that the case made by the
34
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bill authorizes the appointment of a receiver,~and that, there

fore, the court erred in overruling the application therefor.

For the reasons herein stated, the decrees of the court in dis-

solving the injunction and overruling the motion for the

appointment of a receiver, will be reversed, and the cause

remanded for further proceedings in accordance with this

opinion, with leave to the appellee to answer the bill within

sixty days from this date.

N0'l'E.—See Mechem‘s Elem. of Partn., § 152, 155.

For other cases of dissolution in courts of equity, see Gerard vs. Gateau,

post, p. -

BUCK vs. SMITH.

Supreme Court of Michigan, 1874.

bill authorizes the appointment of a receiver,· and that, therefore, the court erred in overruling the application therefor.
For the reasons herein stated, the decrees of the court in dissolving the injunction and overruling the motion for the
appointment of a receiver, will be reversed., and the cause
remanded for further proceedings in accordance with this
opinion, with leave to the appellee tp answer the bill within
sixty days from this date.

29 Mich. 166, 18 Am. Rep. 84.

Bill in equity by Buck against Smith for speciﬁc perform-

ance of the agreement referred to below a11d more ‘speciﬁcally

set out in the opinion, and for an accounting and injunction.

NoTE.-See Mechem's Elem. of Partn., § 1~2. 155.
For other cases of cliasolution in courts of equity, see Gerard O& Gattati,
post, p. ._

The bill recited that G. W. Swan, J. R. McArt.hur, W.

McArthur and J. F. McDonald had been partners in the lum-

bering business, under the name of McArthur & Co., and had
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large and valuable property; that Smith agreed with complain-

ant Buck that Smith would buy the interest of Swan and

J. R. McArthur, in the ﬁrm’s real and personal property; con-

vey one-half of this interest to Buck to be paid for as rapidly

BUCK vs. SMITH.

as he could do so out of the proﬁts or otherwise; and that

Buck, Smith, XV. McArthur and McDonald should then go into

Supreme Gou.rt of Michigan, 1874-

partnership to manage and work the lumber property formerly

so belonging to McArthur & Co.; that Buck should have the

management of the business, give it his personal attention and

go to reside near the property; that Smith bought the interest

referred to, but went into partnership with the others, exclud-

ing complainant, and thereby deprived him of valuable gains

and property.

The court below dismissed his bill and Buck appealed.

29 Mich. 166, 18 Am. Rep. M.

,

Bill in equity by Buck against Smith for specific performance of the agreement referred to below and more "specifically
set out in the opinion, and for an accounting and injunction.
·The bill recited that G. W. Swan, J. R. McArthur, W.
McArthur and J. F. McDonald bad been pa1·tners in the lumbering business, under the name of McArthur & Co., and had
large and valuable property; that Smith agreed with complainant Buck that Smith would buy the interest of Swan and
J. R. McArthur, in the firm's real and personal property; convey one-half of this interest to Buck to be paid for as rapidly
as he could do so out of the profits or otherwise; and that
Huck, Smith, '\V. McArthur and McDonald should then go into
partnership to manage arid work the lumber property formerly
so t<>longing to McArthur & Co.; that Buck should have the
management of the business, give it his personal attention and
go to reside near the property; that Smith bought the interest
rPft>rred to, but went into partnership with the others, excluding co.mplain-ant, and thereby deprived. him of valuable gains
and property.
The court below dismissed. his bill and Buck appealed.

Bocx vs. Sn rrn. 267

BUCK VS. SMITH.

M. Buck, in person, and D. W. Perkins, for complainant. ‘ J

267

O. I. Walker, for defendant.

Gnsvns, C. J. (After stating the facts.) We consider it

'ill. ·B uck; in person, and D. W. Perkins, for complainant. ·

very clear that the case which the complainant makes by his

bill is not suitable for the jurisdiction invoked. The power

0. I. Walker, for defendant.

vested in courts of equity to compel the speciﬁc performance

of contracts, instead of leaving parties in all cases to obtain

C. J. (After stating the facts.) We consider it
very clear that the case which the complainant makes by bis
bill is not suitable for the jurisdiction invoked. The power
vested in courts of equity to compel the specific performance
of contracts, instead of leaving parties in all cases to obtain
common-law redress through actions for damages, is a very
useful one when legitimately exercised. It must, however, be
borne in mind that the jmisdiction has many necessary limits
and qualifications, and that it does not necessarily attach or
operate with imperative force wherever a contract relation
exists which the complainant has respected and the defendant
bas not. In each case the court must consider whether, iu
view of all the facts and those doctrines which are interwoven
with the very texture of equity jurisprudence, and in view of
the specific peculiarities presented, and the settled principles
and maxims of the court, it is right and proper to entertain
the case and administer relief. MoMurtie vs. Bennette, Har.
(Mich.) Oh. 124; S 111 ith vs. Lawrence, 15 Mich. 499; Chambers vs.
Livermore 15 Mich. 381; Millard vs. Tayloe, 8 Wall. (U. S.) 557.
Among the primary conside1"3.tions is tbe question wbethl'r
the substantial sense and design of both parties can be worked
out by the decree of the court, since the real equity of the
proceeding, the spirit of the particular jurisdiction, means
performance on both sides and not a compulsory surrender by
one party to another without a present substantial and practi·
cal equivalent,-an equivalent susceptible of enforcement and
execution by the court.
Now, what is the real r-ssence of the case made by this bill?
What is the arrangement the court is asked to carry out? It is
an agreement, according to the representation of complainant,
between himself and the defendant, by which the latter agreed
to ·convey an undivided interest in real and personal proper1 .v
held by defendant in common with third persons, and that the
complainant should, for an indefinite time, become a partner
with the defendant and such third persons in operating the
property; that the defendant should advance from time to
time the complainant's quota of the funds necPssary for the
business and the improvement of the property; that the comGRAVES,

comm-on-law redress through actions for damages, is a very

useful one when legitimately exercised. It must, however, be

borne in mind that the jurisdiction has many necessary limits

and qualiﬁcations, and that it docs not necessarily attach or

operate with imperative force wherever a contract relation

exists which the complainant has respected and the defendant

has not. In each case the court must consider whether, in

view of all the facts and those doctrines which are interwoven

with the very texture of equity jurisprudence, and in view of

the speciﬁc peculiarities presented, and the settled principles

and maxims of the court, it is right and proper to entertain

the case and administer relief. 1l[0Murt1'e vs. Bennette, Har.

(Mich.) Oh. 124; Smith vs. Lawrence, 15 Mich. 499; Chambers vs.
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Livermore 15 Mich. 381; Millard vs. Ta-yloe, 8 Wall. (U. S.) 557.

Among the primary considerations is the question whether

the substantial sense and design of both parties can be worked

out by the decree of the court, since the real equity of the

proceeding, the spirit of the particular jurisdiction, means

performance on both sides and not a compulsory surrender by

one party to another without a present substantial and practi-

cal equivalent,—an equivalent susceptible of enforcement and

execution by the court.

Now, what is the real essence of the case made by this bill?

What is the arrangement the-court is asked to carry out? It is

an agreement, according to the representation of complainant,

between himself and the defendant, by which the latter agreed

to convey an undivided interest in real and personal property

held by defendant in common with third persons, and that the

complainant should, for an indeﬁnite time, become a partner

with the defendant and such third persons in operating the

property; that the defendant should advance from time to

time the c0mplainant’s quota of the funds necessary for the

business and the improvement of the property; that the com-
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plainant should have the right to manage and direct the busi-

ness and the improvements; and that he would employ his

time, skill, judgment and experience in the direction and uper-

vision of the property and business, and that the purchase

price of his proprietary share, and the amount advanced for

his beneﬁt in carrying on the business, should be paid by his

skill and services in the concern, and the gains obtained in

the enterprise.

Waiving all objection founded on the circumstance that the

bill does not assert that McDonald and McArthur became in

any manner engaged with complainant to admit him to a part-

nership, or to clothe him with any right or power to manage

their interests, we ﬁrst encounter the rule, which is pretty well

recognized, that the court will not enter upon so vain an under-

taking as to compel a party to go into a partnership where the

agreement is silent as to its duraﬁon, and where, therefore, it

may be dissolved at the will of either as soon as formed.

But, secondly, we confront the inevitable and very formid-

able objection that the agreement by its very nature is practi-

cally not enforceable on both sides. It is extremely plain
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that the court cannotjssume to enforce the performance of

daily prospective ditties, or supervise or direct in advance

the course or conduct of one who is to control and manage

in the interest of a ﬁrm in which he is to stand as a member,

and where, too, the stipulated arrangement as plainly set forth

contemplates that his personal skill and judgment hall be

applied and govern according to the shifting needs of property

and business. No court is competent to execute such an

arrangement. The complainant’s portion of the executory

scheme, then, which relates to his introduction to the position

of partner and manager, to his rights and duties in that posi-

tion, and to the agreed method for working out the compen-

sation to be made by him for the beneﬁt he seeks, cannot be

speciﬁcally enforced. Looking at the case made by the bill,

the court is powerless to execute the equivalent the complain-

ant is bound to render. If a conveyance to the complainant

should be ordered, he would get at once the essence of what

he claims, whilst the defendant would fail in getting, through

a decree, any substantial consideration whatever.

A.s the court possesses no means by which to work out per-

formance on the part of complainant, he would become at once

invested with the beneﬁt for which he prosecutes, whilst the

plalnant should have the right to manage and direct the business a'nd the improvements; and that .he would employ .his
time, skill, judgment and experience in the direction and supervision of the property and business; and that the purchase
price of hie proprietary share, and the amount advanced for
his benefit in c~rrying on the business, should be paid by his
skill and services in the concern, and the gains obtained in
the enterprise.
Waiving all objection founded on the circumstance that thP
bill does not assert that McDonald and McArthur became in
any manner engaged with complainant to admit him t~ a partnership, or to cl-0the him with any right or power to manage
their interests, ~e first encounter the rule, which .is pretty well
recognized, that the court will not oo.ter upon so vain an undertaking as to compel a party to go into a partnership where the
agreement is silent as to its dura~on, and where, therefore, it
may be dissolved at the will of either as soon as formed.
But, seconclly, we confront the inevitable and very formidable objection that the agreement by its very nature is practically not enforceable on both sides. It is extremely plain
that the court cannot~ssume to enforce the performance of
daily prospective dJties, or supervise or direct in advance
the course or conduct of one who is to control and manage
in the interest of a firm in which he is to stand as a member,
and where, too, the stipulated a1·rangement as plainly set forth
cootemplates that his personal skill and judgment shall be
applied and govern according to the shifting needs of property
and business. No court is competent to execute such an
ariangement. The complainant's portion of the executory
scheme, then, which relates to his introduction to the position
of partner and manager, to his rights and duties in that position, and to the agreed Iru:!thod for working out the compensation to be made by him for the benefit be seeks, cannot be
specifically enforced. Looking at the case made by the bill,
the court is powerless to execute the equivalent the complainant is b-Ound to render. If a conveyance to the complainant
should be ordered, he would ~et at once the essence of what
he claims, whilst the defendant :would fail in getting, through
a decree, any substantial consideration whatever.
As the court possesses no means by which to work out performance on the part of complainant, he would become at once
invested with the benefit for which he prosecutes, whilst the
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defendant would be left standing upon a naked right to exact
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theconsideration through the future performance of duties

incapable of being speciﬁcally decreed. The doctrine of the

court will not sanction such one-sided relief; Blackett vs.

Bates, L. R. 1 Ch. App. 117; Stacker vs. Brockclbank, 3 McN.

& G. 250, 5 Eng. L. & Eq. 67; Johnson vs. Shrcwsbury ¢£ B. R.

W. 00., 3 DeGex. M. & G. 914, 19 Eng. L. & Eq. 584; Pickeri/ng

vs. Bishop, 2 Y. & G01. Ch. 249; Kemble cs. Kean, 6 Sim. 333;

Kimberley vs. Jennings, 6 Sim. 340; Baldurin vs. Society, 9 Sim.

394; Gervais vs. Edwards, 2 Dr. & W. 80; Bozon vs. Farlow, 1

Mer. 459; Flight vs. Bolland, 4 Russ. 298.

It is, then, very apparent, that, apart from other difﬁculties,

the case presented by the bill is wanting in mutuality, and is

not so constituted as to warrant the court in giving the relief

demanded. As a consequence, the decree below dismissing

the bill must be affirmed, with costs, but to preclude all ques-

tion as to the effect of it, it may be so varied as expressly to

he without prejudice to any proceedings at law the complain-

ant may think proper to take.

N0'1'E:—In Morris vs. Peclcham, 51 Conn. 128, it is said, “ It is a rule in
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equity that the court will not decree a speciﬁc performance where it has

no power to enforce the decree. Hence partnership articles will not be en-

forced, especially where no time is ﬁxed for its continuance, as either party

may dissolve it at pleasure. And even where a. time is ﬁxed it is diﬂicult

to see how the decree can be enforced. Take this case as an illustration;

is the court to keep its hand on the parties for seventeen years and compel

them to carry on this business?” In Pollock’s Dig. of Partn, 6, it is said:

" The remedy of speciﬁc performance is generally not applicable to an

defendant would be left standing upon a naked right to ex-a.et
the ·consideration through the future performance of duties
incapable of being epecifically decreed. The doctrine of the
court will n'Ot sanction such one-sided relief; Blackett 08.
Bates, L. R. 1 Ch. App. 117; Stocker VB. Brockelbank, 3 McN.
& G. 250, 5 Eng. L. & Eq. 67; ,Johnson VB. i~hrczcsbury <EB. R.
W. Co., 3 DeGex. M. & G. 914, 19 Eng. L. & Eq. 584; Picker\.ng
vs. Bishop, 2 Y. & Ool. Ch. 249; Kem.ble t7R. Kean, 6 Sim. 333;
Kimberley f)B. Jennings, 6 Sim. 340; Ba.ldrcin vs. Soci,ety, 9 Sim.
:!94; Ge.rvais vs. Edwards, 2 Dr. & W. 80; Bozon vs. Farl&w, 1
Mer. 459; Flight vs. Bolland, 4 Russ. 298.
It is, then, very apparent, t!iat, apart from other difficulties,
the ca:se presented by the bill is wanting in mutuality, and is
not so constituted as to warrant the court in giving the relief
demanded. As a consequence, the decree below dismissing
the bill must be affirmed, with costs, but to preclude all question as to the effect of it, it may be so varied as expressly to
he without prejudice to any proceedings at law the complainnnt may think prop~r to take.

agreement to enter into partnership, for ‘ it is impossible to make persons,

who will not concur, carry on a business jointly for their own common

advantage.’ ”

In Somerby vs. Buntin, 118 Mass. 279, 19 Am. Rep. 459, it is said: “ Al-

though a. court of equity will not ordinarily decree speciﬁc performance of

an agreement to form a partnership which may be immediately dissolved

by either pal-ty, it will secure to a partner the interest in property to which

by the partnership agreement he is entitled, Buzlon vs. Lister, 3 Atk. 383."

See also England vs. Curling, 8 Beav. 129; Scott rs. Rayment, 7 Eq. 112.

See also Mschem's Elements of Partnership, § 81, 149-151, and notes.
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NOTB:-ln Morria vs. Peckham, 51 Conn. 128, it is aaid, " It is a rule in
equity that the court will not decree a specific perrormanoe where it has
no power to enforce the decree. Hence partnership articles will not be enforced, espeoi&lly where no time is fixed for it.a continuance, as either party
may dissolve it at plea.sure. And even where a time is fixed it is difficult
to see bow the decree can be enforced. Take this case as an illustration;
is the court to keep it.a hand on the parties for seventeen years and compel
them to carry on this business?" In Pollock's Dig. of Partn, 6, it is said:
•· The remedy of specific performance is generally not applicable to an
agreement to enter into partnership, for it is impossible to make persons,
"who will not ooncur, carry on a busim;iss jointly for their own common
•dvantage.'"
In Some:r'b1J va. Buntin, 118 Mass. 279, 19 Am. Rep. 459, it is aaid: " Although a court or equity will not ordinarily decree specific performance of
an agreement to form a partnership which msy be iiumediately diBSolved
by either patty, it will secure to a partner the interest in property to which
by the partnership agreement he is entitled, Bu.xton vs. Lister, 8 Atk. 883."
Bee also England va. Curling, 8 Beav. 12U; Scott 1:a. Raymmt, 7 Eq. 112.
See also Mechem's El111lldut:i ol P11ortu~r.s111p, S§ 81, 14D-l:il, and notes.
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