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and the bankrupt act gives priority to the same class of debts,

the bankrupt act supersedes the state law. Dickinson v. Lewis,

129 Fed. 20, 63 C. C. A. 666; In re Lewis (D. C.) 99 Fed. 935:

In re Erie Lbr. Co. (D. C.) 150 Fed. 823; In re Tebo (D. C.)

101 Fed. 420.

It is clear that the trust fund arising from the administration

is distinctly charged by the act in favor of wages to the extent

provided by § 64b, and, if it cannot be said to constitute tech-

nically a lien, its effect is tantamount to any claim or privilege

created by state statute. It will not be denied that, where liens

have attached before bankruptcy administration and are not dis-

solved by the act, they will be respected as criteria in the order

for distribution of the estate, except preferred claims under the

bankruptcy act which unquestionably supersedes the state law.

In re Laird, 109 Fed. 557, 48 C. C. A. 538. It should be the

policy of the law and the primary duty of society to protect the

wages of the laborer in every contingency. Congress has indi-

cated its purpose, and courts should declare the law.17

SECTION III

THE TRUSTEE

A. Appointment

In re EAGLES

99 Fed. 695
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(District Court, E. D. North Carolina. February 16, 1900)

PURNELL, District Judge. The referee certifies for review

the following record:

and the bankrupt act gives priority to the same class of debts,
the bankrupt act supersedes the state law. Dickinson v. Lewis,
129 Fed. 20, 63 C. C. A. 666; In re Lewis (D. C.) 99 F(•d. 93;;:
In re Erie Lbr. Co. ( D. C.) 150 Fed. 823; In re Tebo ( D. C.)
101 Fed. 420.
It is clear that the trust fund arising from the n<lministration
is distinctly charged by the act in favor of wages to the extent
provided by § 64b, and, if it cannot be said to constitute technically a lien, its effect is tantamount to any claim or privilt>ge
created by state statute. It will not be denied that, where liens
have attached before bankruptcy administration and are not dissolved by the act, they will be respected as criteria in the order
for distribution of the estat~, except preferred claims under the
bankruptcy act which unquestionably supersedes the state law.
In re Laird, 109 Fed. 557, 48 C. C. A. 538. It should be the
policy of the law and the primary duty of society to protect the
wages of the laborer in every contingency. Congress bas indicated its purpose, and courts should declare the law. 17

"I, C. C. Fagan, one of the referees in bankruptcy of said

court, do hereby certify that the first meeting of the creditors

herein was held in Tarboro, N. C, on February 12, 1900, at

SECTION III

which claims were proven, and the election of a trustee entered

upon; that nine (9) creditors, whose proven claims amounted

THE TRUSTEE

to two thousand and eighty-four and 97/ioo dollars, voted for

Stamps Howard, Esq., as trustee, and twenty-six (26) creditors,

A. ' APPOINTMENT

whose proven claims amounted to two thousand and eight hun-

dred and twenty-five and 5%oo dollars, voted for Henry Gillaim,

In re EAGLES

17—See the discussion of the sub-

ject in 78 Cent. L. Jour. 313.

99 Fed. 695
(District Court, E. D. North Carolina. February 16, 1900)
PURNELL, District Judge. The referee certifies for review
the following record :
''I, C. C. Fagan, one of the referees in bankruptcy of said
court, do hereby certify that the first meeting of the cn>ditors
herein was held in Tarboro, N. C., on February 12, 1900, at
which claims were proven, and the election of a trustee entered
upon; that nine (9) creditors, whose proven claims amounted
to two thousand and eighty-four and ir~foo dollars, voted for
Stamps Howard, Esq., as trustee, and twenty-six (26) creditors,
whose provl'n claims amounted to two thousand and eight hundred and twenty-five and 6 o/i 00 dollars, voted for Henry Gillaim,
17-See the discussion of the aub·
ject in 78 Cent. L. Jour. 313.
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Esq., as trustee; that questions arose as to the right of Howard

& Co. ami George Howard to vote, in the selection of the trustee,

$712 due the former, and $1,000 due the hitter, both of which

claims are reported and proven as secured by the assignment of

collaterals of bankrupts, fully set forth in schedule; that ques-

tion also arose as to who was entitled to vote a certain indebt-

edness duly proven by B. F. Eagles, and due him by Eagles and

Crisp, bankrupts, for $2,886.36, and which is hypothecated with

George Howard as collateral security for the sum of one thou-

sand dollars, the amount due and secured to George Howard as

above. Howard & Co. and George Howard claimed the right to

vote their debts of $712 and $1,000 in the election of a trustee,

and offered to vote the same for Stamps Howard, Esq. The

referee was of opinion that the said creditors, being secured by

collaterals, were not entitled to participate in the selection of a

trustee, unless they first surrendered their securities. George

Howard claimed the right to vote the debt of $2,886.36 due to

and proven by B. F. Eagles, and deposited with him as collateral

security for $1,000 due by bankrupts as aforesaid, and offered

to vote the said indebtedness for Stamps Howard as trustee. B.

F. Eagles, to whom the debt is due, claims the right to vote said

indebtedness, and offers to vote the same for Henry Gillaim, as

trustee. The referee was of opinion that B. F. Eagles was en-
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titled to vote said indebtedness in the selection of a trustee, and

the same was voted for Henry Gillaim. The referee declared

Henry Gillaim duly elected trustee, and fixed his bond at the

sum of $2,500. Attorneys for the said Howard & Co. and George

Howard object to the above rulings and decision of the referee,

and ask that the same be certified to the judge of the district

court for review."

It would not be inappropriate for referees to follow the fa-

miliar practice of "explaining the object of the meeting" to

creditors and attorneys not familiar with the practice in the

courts of bankruptcy. Many questions similar to those presented

may thus be solved, thus saving time, frequently so essential in

a proper adjustment of estates. The meeting is for business, and

must be held in strict accordance with the notice, at the time and

place specified, not at some other time, sooner or later, or an-

other place, though near by. Adjournments may be had if the

business requires it, but all adjournments are the same meeting,

in contemplation of law. If no creditor appears, the meeting is

as effectual as if they were present or represented. The court,

Esq., as trustee; that questions arose as to the right of Howard
& C~. and George Howard to vote, in the selection of tlw truste1•,
$712 due the former, and $1,000 due the latter, both of which
claims are reported and proven as secured by the assignment of ·
collaterals of baukrupts, fully set forth in schedule; that CJ.Uestion also arose as to who was entitled to vote a certain indebtedness duly proven by 13. F. Eagles, and due him by Eagles and
Crisp, bankrupts, for $2,886.36, and which is hypothecated with
George Howard as collateral security for the sum of oue thousand dollars, the amount due and secured to George Howard as
above. Howard & Co. and George Howard claimed the right to
vote their debts of $712 and $1,000 in the election of a trustee,
and offered to vote the same for Stamps Howard, Esq. The
referee was of opinion that the said creditors, being secured by
collaterals, were not entitled to participate in the selection of a
trustee, unless they first surrendered their securities. George
Howard claimed the right to vote the debt of $2,886.36 due to
and proven by B. F. Eagles, and deposited with him as collateral
security for $1,000 due by bankrupts as aforesaid, and offered
to vote the said indebtedness for Stamps Howard as trustee. B.
F. Eagles, to whom the debt is due, claims the right to vote said
indebtedness, and offers to vote the same for Henry Gillaim, as
trustee. The referee was of opinion that B. F. Eagles was entitled to vote said indebtedness in the selection of a trustee, and
the same was voted for Henry Gillaim. The referee declared
Henry Gillaim duly elected trustee, and fixed his bond at the
sum of $2,500. Attorneys for the said Howard & Co. and George
Howard object to the above rulings and decision of the referee,
and ask that the same be certified to the judge of the district
court for review. ''
It wou1d not be inappropriate for referees to follow the familiar practice of "explaining the object of the meeting" to
creditors and attorneys not familiar with the practice in the
courts of bankruptcy. Many questions similar to those presented
may thus be solved, thus saving time, frequently so essential in
a proper adjustment of estates. The meeting is for business, and
must be held in strict accordance with the notice, at the time aud
place specified, not at some other time, sooner or later, or another place, though near by. Adjournments may be had if the
business requires it, but all adjournments are the same meeting,
in contemplation of law. If no creditor appears, the meeting is
as effectual as. if they were present or represented. The court,
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judge, or referee is not authorized or required to wait for or

"count a quorum." If, in such case, the schedules disclose no

assets, the court may order that no trustee be appointed. Rule

15.

The referee should be punctually present at the time and place

specified in the notice. He or the judge presides, and his duties

are judicial. He does not otherwise participate. The bankrupt

is required and should be actually present at the first meeting.

It is a creditors' meeting, and they (the referee and bankrupt)

are there to assist the creditors,—the first as an oflBcer of the

law, and the other to aid him in so doing. Thus aided, the ref-

eree should, in most cases, be able to pass upon all claims which

have been or may be presented at the meeting. Bankr. Act,

§ 55c. Having thus passed upon the claims presented, a cred-

itor to participate in and vote at such meeting must own an un-

secured claim, provable in bankruptcy, and must not only have

proved such claim, but had it allowed. Id. §§ 56a, 56b; In re

Hill, Fed. Cas. No. 6,481; In re Altenheim, Id. 268. Secured

creditors cannot vote at such meetings, unless their claims exceed

the amount of the security held by them, and then only for such

excess as shall be allowed by the court. Bankr. Act, § 56b. An

attorney, agent, or proxy can represent and vote for such cred-
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itors, but, before being permitted to do so, should be required to

produce and file written authority from the creditor, which

should be filed by the referee as a part of his record. In re

Sugeuheimer (D. C.) 91 Fed. 744. Creditors holding claims"

which are secured or have priority are not, in respect to such

claims, entitled to vote. To do so, such security or priority

must be surrendered. In re Saunders, Fed. Cas. No. 12,371;

Bankr. Act, § 57g; In re Conhaim (D. C.) 97 Fed. 924. Thia

provision illustrates the homely maxim, of Heywood, hoary with

the age of over four centuries, that one cannot eat his cake and

have his cake too. The creditor must decide. He can make a

surrender, thus becoming an unsecured creditor, and participate

with other creditors in the management of the estate, or he can

stand on his security or priority. He cannot do both. He can-

not run with the hare and hold with the hounds, as boys who

run rabbits would express it, quoting a sixteenth century au-

thority.

Assisted as indicated by the schedules, the bankrupt, and

others interested, creditors present, it would seem the court could

pass on all or most of the claims without difficulty or delay. If

judge, or referee is not authorized or required to wait for or
''count a quorum.'' If, in such case, the schedules disclose no
assets, the court may order that no trustee be appointed. Rule
15.
The referee should be punctually present at the time and place
specified in the notice. He or the judge presides, and his duties
are judicial. He does not otherwise participate. The bankrupt
is required and should be actually present at the first meeting.
It is a creditors' meeting, and they (the referee and bankrupt)
are there to assist the creditors,-the first as an officer of the
law, and the other to aid him in so doing. Thus aided, the referee should, in most cases, be able to pass upon all claims which
have been or may be presented at the meeting. Bankr. Act,
§ 55c. Having thus passed upon the. claims presented, a creditor to participate in and vote at such meeting must own an un- \
secured claim, provable in bankruptcy, and must not only have
proved such claim, but bad it allowed. Id. §§ 56a, 56b; In re
Hill, Fed. Cas. No. 6,481; In re Altenheim, Id. 268. Secured
creditors cannot vote at such meetings, unless their claims exceed \
the amount of the security held by them, and then only for such
excess as shall be allowed by the court. Bankr. Act, § 56b. An
atton1ey, a.gent, or proxy can represent and vote for such creditors, but, before being permitted to do so, should be required to
produce and file written authority from the creditor, which I
should be filed by the referee as a part of his record. In re~
Sugenbeimer (D. C.) 91 Fed. 744. Creditors holding claims·
which are secured or have priority are not, in respect to such (
claims, entitled to vote. To do so, such security or priority
must be surrendered. In re Saunders, Fed. Cas. No. 12,371 ;
Bankr. Act, § 57g; In re Conhaim (D. C.) 97 Fed. 924. This
provision illustrates the homely maxim, of Heywood, hoary with
the age of over four centuries, that one cannot eat his cake and
have his cake too. The creditor must decide. He can make a
surrender, thus becomjng an unsecured creditor, and participate 1
with other creditors in the management of the estate, or he can
stand on his security or priority. He cannot do both. He cannot run with the hare and hold with the hounds, as boys who
nm rabbits would express it, quoting a sixteenth century authority.
Assisted as indicated by the schedules, the bankrupt, and
others interested, creditors present, it would seem the court could
pass on all or most of the claims without difficulty or delay. If
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a particular claim is objected to, the question should be heard as

soon as feasible, and, if the court (judge or referee) is not satis-

fied with the weight of evidence, the hearing may be postponed,

and heard at some subsequent time. The act of 1867 provided

expressly for such postponement, and the act of 1898 does not

prohibit, but, by lodging a large discretion in the court, war-

rants and contemplates it. On a decision, the allowance or rejec-

tion of a claim of $500 or over, both may be reviewed by the

court of appeals. Bankr. Act, § 25, subd. 3. The effect of allow-

ing or postponing the hearing on a particular claim affects only

the creditor's right to vote at the first meeting of creditors. If

made to appear the result would be changed by such vote or

votes, the judge or referee may set aside the result, and order a

new vote to be taken. When it appears the right to vote would

not affect the business of the estate, the proceedings would not

be disturbed to allow a creditor to exercise the right to vote

when it would be barren of results. A creditor who has received

a preference must surrender such preference before he can par-

ticipate in a meeting of creditors. By the adjudication, the

estate of the bankrupt is in the custody of the court. If the

preference is by the assignment of securities, the creditor can-

not realize on such securities, or release the debtor of the bank-

rupt, except through the bankrupt court. See In re Cobb (D.
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C.) 96 Fed. 821, and authorities cited. Such creditor should

prove and file his claim, and his preference, if valid, will be

protected by the court, but he cannot participate in meetings as

an unsecured creditor. In a proceeding like the one at bar, the

creditors of the partnership elect the trustee, but an individual

creditor of one of the partners cannot vote for a trustee of the

partnership. Bankr. Act, § 5b.

Applying the foregoing principles, which are thus fully dis-

cussed for the benefit of referees, to the case at bar, the rulings

of the referee are affirmed. The claim of-$712 due Howard &

Co., and that of $1,000 due George Howard, "reported and

proven as secured by the assignment of collaterals of bankrupt,

fully set forth in schedule," are not such claims as would entitle

the creditor holding such claim to participate in the first meet-

ing of creditors or vote for a trustee.

The question propounded, but not presented in such a way as

to be properly passed upon, as to who is entitled to vote the

claim of B. F. Eagles, due him by Eagles and Crisp, bankrupts,

for $2,886.36, may be settled by an answer to the question, was

a particular claim is objected to, the question should be heard as
soon as feasible, and, if the court (judge or referee) is not satisfied with the weight of evidence, the hearing may be postponed,
and heard at some subsequent time. The act of 1867 provided
expressly for such postponement, and the act of 1898 docs not
prohibit, but, by lodging a large discretion in the court, warrants and contemplates it. On a decision, the allowance or rejec- ')
tion of a claim of $500 or over, both may be reviewed by the
court of appeals. Bankr. Act, § 25, subd. 3. The effect of allowing or postponing the hearing on a particular claim affects only J
the creditor's right to vote at the first meeting of creditors. If
made to appear the result would be changed by such vote or
votes, the judge or referee may set aside the result, and order a
new vote to be taken. When it appears the right to vote would
not affect the business of the estate, the proceedings would not
be disturbed to allow a creditor to exercise the right to vote
when it would be barren of results. A creditor who has received
a preference must surrender such prefeNnce before he can participate in a meeting of creditors. By the adjudication, the
estate of the bankrupt is in the custody of the court. If the
preference is by the assignment of securities, the creditor cannot realize on such securities, or release the debtor of the bankrupt, except through the bankrupt court. See In re Cobb (D.
C.) 96 Fed. 821, and authorities cited. Such creditor should
prove and file his claim, and his preference, if valid, will be
protected by the court, but he cannot participate in meetings as
an unsecured creditor. In a proceeding like the one at bar, the \
creditors of the partnership elect the trustee, but an individual
creditor of one of the partners cannot vote for a trustee of the
partnership. Bankr. Act, § 5b.
Applying the foregoing principles, which are thus fully discussed for the benefit of referees, to the case at bar, the rulings
of the referee are affirmed. The claim of· $712 due Howard &
Co., and that of $1,000 due George Howard, ''reported and
proven as secured by the assignment of collaterals of bankrupt,
fully set forth in schedule,'' are not such claims as would entitle
the creditor holdiug such claim to participate in the first meeting of creditors or vote for a trustee.
The question propounded, but not presented in such a way as
to he properly passed upon, as to who is entitled to vote the
daim of B. F. Eagles, due him by Eagles and Crisp, bankrupts,
for $2,886.36, may be settled by an answer to the question, was
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such claim allowed? If not, no one can vote it. B. F. Eagles

was a member of the bankrupt firm, and schedules his individual

property. § 5g of the bankrupt act provides:

"The court may permit the proof of the claim of the partner-

ship estate against the individual estates, and vice versa, and

may marshal the assets of the partnership estate and individual

estates so as to prevent preferences and secure the equitable dis-

tribution of the property of the several estates."

The schedules disclose the fact that the $1,000 debt due George

Howard by B. F. Eagles, partner, is secured by the hypotheca-

tion of a note of A. H. Crisp (not of the bankrupt firm), which

note is secured by real-estate mortgage and other collaterals.

Other questions as to this claim may arise hereafter, which are

not now presented for review, as contemplated by the bankrupt

act, and even the question of who is entitled to prove and vote

the claim is not so presented. Howard cannot prove or vote the

claim, for he does not own it. It is only assigned as collateral

security. If, when reduced to money, the proceeds are in ex-

cess of his claim, which he cannot vote, the excess would, in a

marshaling of assets, go to the estate, and, if not sufficient to

satisfy his claim, then he would be entitled to prove, as an unse-

cured creditor, any excess. How this may be cannot now be
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determined. B. F. Eagles cannot prove the claim, because he does

not own it. Aliunde the bankrupt proceedings, he would own

an equitable interest, but has assigned the legal title to the

claim. Nor does the report of the referee and the schedules

correspond in some essential particulars as to this claim. Only

the right to prove and vote the claim, which is not property

presented, is now considered, and the many questions which may

arise are not intended to be passed upon. It will be in apt time

to adjudicate such questions should they arise in the course of

the administration of the estates of the firm and the partners.

It is impossible to say from the report which claims are in-

cluded in the vote for trustee. If the claims not entitled to vote

were included in the vote for Mr. Gillaim or Mr. Howard, they

must be eliminated, and the one who thus has a majority in num-

ber and amount of the claims proved and allowed will be de-

clared trustee. Such trustee will at once file the bond fixed by

the creditors, and proceed with the administration of the estate

according to the statute.

such claim allowed T If not, no one can vot~ it. B. F. Eagles
was a member of the bankrupt firm, and schedules his individual
property. § 5g of the bankrupt act provides:
''The court may permit the proof of the claim of the partnership estate against the individual estates, and vice versa, and
may marshal the assets of the partnership estate and individual
estates so as to prevent preferences and secure the equitable distribution of the property of the several estates.''
The schedules disclose the fact that the $1,000 debt due George
Howard by B. F. Eagles, partner, is secured by the hypotbecation of a note of A. H. Crisp (not of the bankrupt firm), which
note is secured by real-estate mortgage and other collaterals.
Other questions as to this claim may arise hereafter, which are
not now presented for review, as contemplated by the bankrupt
act, and even the question of who is entitled to prove and vote
the claim is not so presented. Howard cannot prove or vote the
claim, for he does not own it. It is only assigned as collateral
security. If, when reduced to money, the proceeds are in excess of his claim, which he cannot vote, the excess would, in a
marshaling of assets, go to the estate, and, if not sufficient to
satisfy his claim, then he would be entitled to prove, as an unsecured creditor, any excess. How this may be cannot now be
determined. B. F. Eagles cannot prove the claim, because he does
not own it. Aliunde the bankrupt proceedings, he would own
an equitable interest, but has assigned the legal title to the
claim. Nor does the report of the referee and the schedules
correspond in some essential particulars as to this claim. Only
the right to prove and vote the claim, which is not properly
presented, is now considered, and the many questions which may
arise are not intended to be passed upon. It will be in apt time
to adjudicate such questions should they arise in the course of
the administration of the estates of the firm and the partners.
It is impossible to say from the report which claims are included in the vote for trustee. If the claims not entitled to vote
were included in the vote for Mr. Oillaim or Mr. Howard, they
must be eliminated, and the one who thus has a majority in number and amount of the claims proved and allowed will be declared trustee. Such trustee will at once file the bond fixed by
the creditors, and proceed with the administration of the estate
according to the statute.
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164 Fed. 275

(District Court, N. D. New York. October 5, 1908)

RAY, District Judge. The petition in bankruptcy was filed in

In re SYRACUSE PAPER & PULP CO.

this case June 17, 1908, not August 17, 1908, as stated in the

164 Fed. 275

petition of review. On the same day, on all the papers and a full

hearing and examination of Geo. W. Driscoll as to his connection

with and relations to the alleged bankrupt, this court appointed

(District Court, N. D. New York. October 5, 1908)

Frank P. Hakes, of Cortland, N. Y., a person selected by the

court because of his known integrity, long business experience,

education, and good judgment, and entire disassociation with

said alleged bankrupt and its officers, and said Driscoll, receivers

of the estate of said paper and pulp company. I then was and

still am of the opinion that some one fully acquainted with the

operations and business of the company should be associated in

the administration and winding up of its affairs. Soon there-

after, and early in July, an order was made for the examination

of the officers of the alleged bankrupt and a full and complete

inspection of its books and papers, to commence, as my recollec-

tion serves, July 20, 1908. This order was made on application

of Mr. Stoltz, who represented certain creditors, including those,

or some of those, who now object. This was done to enable a

full discovery, so far as practicable, in advance of the election of
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a trustee. This afforded every opportunity to ascertain the real

creditors of the bankrupt, etc. All the claims voted on and ques-

tioned here were included in the schedules and appeared on the

books of the company. If there was valid objection to these

claims in question here, or any one of them, it would have been

easy to prepare in advance, or on the day of the first meeting

of creditors, properly verified objections to the claims, which

could have been filed on that day.

The first meeting of creditors was duly called and held on the

5th and 6th days of August, 1908. At that meeting there was

a lively contest over the appointment of trustees. Three tickets

were in the field. One ticket was for the appointment of three

trustees, and the others for the appointment of one trustee. The

minutes of the meeting show that some informal proofs were

rejected; but no question is raised as to the propriety and legal-

ity of such action. One hundred and sixty-six votes were cast

for each ticket, and Frank P. Hakes of Cortland, Frank M. Bos-

H. & A. Bankruptcy—31

RAY, District Judge. The petition in bankruptcy was filed in
this case June 17, 1908, not August 17, 1908, as stated in the
petition of review. On the same day, on all the papers and a full
hearing and examination of Geo. W. Driscoll as to his conner.tio!l
with and relations to the alleged bankrupt, this court appointed
Frank P. Hakes, of Cortland, N. Y., a person selected by the
court because of his known integrity, long business experienc~,
education, and good judgment, and entire disassociation with
said alleged bankrupt and its officers, and said Driscoll, receivers
of the estate of said pa.per and pulp company. I then was and
still am of the opinion that some one fully acquainted with the
op~rations and business of the company should be associated in
the adminisuation and winding up of its affairs. Soon thereafter, and early in July, an order was made for the examination
of the officers of the alleged bankrupt and a full and complete
inspection of its books and papers, to commence, as my recollection serves, July 20, 1908. This order was made on application
of Mr. Stoltz, who represented certain creditors, including those,
or some of those, who now object. This was done to enable a
full discovery, so far as practicable, in advance of the election of
a trustee. This afforded every opportunity to Mcertain the real
~reclitors of the bankrupt, etc. All the claims voted on and questioned here were included in the schedules and appeared on the
books of the cornpe.ny. If there was valid objection to these
claims in question here, or any one of them, it would have been
easy to prepare in advance, or on the day of the first meeting
of creditors, properly verified objections to the claims, which
could have been filed on that day.
The first meeting of creditors was duly called and held on the
5th and 6th days of August, 1908. At that meeting there was
a lively contest over the appointment of trustees. Three tickets
were in the field. One tfoket was for the appointment of three
trustees, and the others for the appointment of one trustee. The
minutes of the meeting show that some informal proofs were
rejected ; but no question is raised as to the propriety and legality of such action. One hundred and sixty-six votes were cast
for each ticket, and Frank P. Hakes of Cortland, Frank M. BosH. • A. Bankruptcy-81
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worth, of Watertown, and George W. Driscoll, of Syracuse, on

one ticket, received 85 votes each, representing $215,380.04 of the

proved and allowed claims; William A. McKenzie, Jr., on another

ticket, received 6 votes, representing $12,806.08; and Geo. D.

Chapman, on another ticket, received 75 votes, representing $112,-

173.52 of such claims. It is seen that Hakes, Bosworth, and Dris-

coll had a clear majority of 4 over all and a plurality of 10 over

Chapman. The intelligence and general character and ability

of Mr. Driscoll cannot be questioned. Hakes and Bosworth are

pre-eminently fit for the place; Bosworth being skilled in the

business he is to care for and settle, and Hakes having proved

his ability and integrity while acting as receiver. From the fact

that Heath and Stoltz represented creditors, or were able to

control the votes of creditors, to the number of 75, it is evident

they had been working up the election of Chapman. Mr. Heath,

or Mr. Stoltz, or both, orally objected to the following claims:

Hannawa Falls Water Power Co., $7,299, on the ground it was

a claim against other companies, or one of two other compa-

nies. Commercial National Bank, $6,802.37, on ground it had,

with knowledge of insolvency, received a preferential payment

within four months. National Bank of Auburn, $25,159.69, on

same grounds. Salt Springs National Bank, $7,563.69, on same
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ground. Salt Springs National Bank, $9,139.50, same ground.

Jefferson County National Bank, $15,523, same ground. Utica

Trust & Deposit Company, $3,976.19, same ground. State Bank

of Syracuse, $77,181.15, same ground. Skaneateles Railway Com-

pany, $1,920, on ground services were rendered to Rose & Moses

Pulp & Paper Company. Rose & Moses Paper & Pulp Companj-,

$36,536.02, on ground it is not a provable claim, and bankrupt

not indebted to it in any sum whatever. Pottsdam Paper Mills,

$3,941.46; George W. Phelps, $1,792.25; George W. Phelps,

$575.75; G. Wittner, $8,100.97; Battle Island Paper Company,

$12,585.99; John C. Lutz, $2,840—and also numerous small

claims, on the general ground, in nearly every case, that it was

not a provable claim, and that alleged bankrupt was not in-

debted to the claimant in any sum. and frequently was added

the objection that a preference had been paid and received with

knowledge of insolvency. These general oral objections, not

reduced to writing, or signed by any one, or verified, were made

to substantially every claim voted in favor of Hakes, Bosworth,

and Driscoll.

The objections having been made and overruled, no offer hav-

·worth, of Watertown, and George W. Driscoll, of Syracwie, on
one ticket, received 85 votes each, representing $215,380.04 of the
proved and allowed claims; William A. McKenzie, Jr., on another
ticket; recei~ed 6 votes, representing $12,806.08; and Geo. D.
Chapman, on another ticket, received 75 votes, representing $112,173.52 of such claims. It is seen that Hakes, Bosworth, and Driscoll had a clear majority of 4 over all and a plurality of 10 over
Chapman. The intelligence and general character and ability
of. Mr. Driscoll cannot be questioned. Hakes and Bosworth are
pre-eminently fit for the place ; Bosworth being skilled in the
business he is to care for and settle, and Hakes having proved
his ability and integrity while acting as receiver. From the fact
that Heath and Stoltz represented creditors, or were able to
control the votes of creditors, to the number of 75, it is evident
they had been working up the election of Chapman. Mr. Heath,
or Mr. Stoltz, or both, orally objected to the following claims:
Hannawa Falls Water Power Co., $7,299, on the ground it was
a claim against other companies, or one of two other companies. Commercial National Bank, $6,802.37, on ground it had,
with knowledge of insolvency, received a preferential payment
within four months. National Bank of Auburn, $25,159.69, on
same grounds. Salt Springs National Bank, $7,563.69, on same
ground. Salt Springs National Bank, $9,139.50, fB,.me ground.
Jefferson County National Bank, $15,523, same ground. Utica
Trust & Deposit Company, $3,976.19, same ground. State Bank
of Syracuse, $77,181.15, same ground. Skaneateles Railway Company, $1,920, on ground services were rendered to Rose & l\loses
Pulp & Paper Company. Rose & Moses Paper & Pulp Company,
$36,536.02, on ground it is not a provable cl.aim, and bankrupt
not indebted to it in any sum whatever. Pottsdam Paper Mills,
$3,941.46; George W. Phelps, $1,792.25; George W. Phelps,
$575.75; G. Wittner, $8,100.97; Battle Island Paper Company,
$12,585.99; John C. Lutz, $2,840-and also numerous small
claims, on the general ground, in nearly every case, that it was
not a provable claim, and that alleged bankrupt was not indebted to the claimant in any sum, and frequently was added
the objection that a preference had been paid and received with
knowledge of insolvency. These general oral objections, not
reduced to writing, or signed by any one, or verified, were made
to substantially every claim voted in favor of Hakes, Bosworth,
nnd Driscoll.
The objections having been made and overntled, no offer hav-
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ing been made to substantiate tbe objections by proof, and noth-

ing appearing tending to impeach the validity of the claims, the

referee announced that the election of a trustee was in order.

Mr. Heath then objected to the election of a trustee on the ground

that he had a right to have the claims to which he had objected,

and where his objections were overruled, heard upon the evi-

dence, and requested an adjournment for that purpose. This

was an objection to proceeding to the election of a trustee with-

out an adjournment. No evidence was offered to sustain the

objections, and there was no claim made that evidence, if any,

to sustain the objections was not then at hand. The referee ruled

that to try out the objections would take more time than was

at his disposal, and overruled the objection. This was equivalent

to denying an adjournment for the purpose of trying the various

and numerous objections on the merits. It was evident to the

referee, and is evident to the court, that to have taken time to

try out the question of the validity of these objections would have

required weeks of time. The objections were not verified or re-

duced to writing. Evidently they were made at random and for

purposes of delay. It was essential to the due administration of

the estate that it proceed with reasonable diligence. The oppor-

tunity given for the examination of the officers and books of

the company had developed nothing, so far as appears, against
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these claims. If so, that record could have been produced as a

basis or ground for the objections. The claims, so far as al-

lowed and voted upon, were regular upon their face and appar-

ently valid. The claims stood proved, and were entitled to

allowance, unless met and overthrown by proof. Whitney v.

Dresser, 200 U. S. 532, 26 Sup. Ct. 316, 50 L. ed. 584, and cases

there cited.

But the allowance of a claim is not final; for if, at a later

time, it is desired to open it and try out its validity, it can be

done. And it is the duty of the referee and judge to afford such

a rehearing on a prima facie case. True, the trustee or trustees

represent the creditors, and this reopening of a claim is done

by the trustees; but if a creditor, one or more, makes a prima

facie case, and asks the trustee to take measures for the opening

of a claim, and he refuses, an appeal to the referee or court would

effect the desired result, and perhaps result in the removal of the

trustee. The referee, in the absence of verified objections, and in

the absence of any offer of evidence to sustain the oral objec-

tions made, overruled the objections in most instances and pro-

ing been made to substantiate the objcctio11s by proof, and uothing appearing tending to impeach the validity of the claims, the
referee announced that the election of a trustee was in oruer.
Mr. Heath then objected to the election of a trustee on the ground
that he had a right to have the claims to which he had objected,
and where his objections were overruled, heard upon the evidence, and requested an adjournment for that purpose. This
was an objection to proceeding to the election of a trustee without an adjournment. No evidence was offered to sustain the
objections, and there was no claim made that evidence, if any,
to sustain the objections was not then at hand. The referee ruled
that to try out the objections would take more time than was
at his disposal, and overruled the objection. This was equivalent
to denying an adjournment for the purpose of trying the various
and numerous objections on the merits. It was evident to the
referee, and is evident to the court, that to have taken time to
try out the question of the validity of these objections would have
required weeks of time. The objections were not verified or reduced to writing. Evidently they were made at random and for
purposes of delay. It was essential to the due administration of
the estate that it proceed with reasonable diligence. The opportunity given for the examination of the officers and books of
the company had developed uothing, so far as appears, against
these claims. If so, that record could have been produced as a
basis or ground for the objections. The claims, so far as allowed and voted upon, were regular upon their face and apparently valid. The claims stood proved, and w'e re entitled to
allowance, unless met and overthrown by proof. Whitney v.
Dresser, 200 U. S. 532, 26 Sup. Ct. 316, 50 L. ed. 584, and cases
there cited.
But the allowance of a claim is not final ; for if, at a later
time, it is desired to open it and try out its validity, it can be
done. And it is the duty of the referee and judge to afford such
a rehearing on a prima fa.cie case. True, the trustee or trustees
represent the creditors, and this reopening of a claim is done
by the trustees; but if a creditor, one or more, makes a prima
f acie case, anu asks the trustee to take measures for the opening
of a claim, and he refuses, an appeal to the referee or court would
effect the desired result, and perhaps result in the removal of the
trustee. The referee, in the absence of verified objections, and in
the absence of any offer of evidence to sustain the oral objections made, overruled the objections in most instances and pro-

484

ADMINISTRATION

484

ADMINISTRATION

ceeded to obey the statute, which is imperative that the trustee

shall be elected or appointed by the creditors at their first meet-

ing. Bankr. Act, July 1, 1898, c. 541, § 44, 30 Stat. 557 (U. S.

Comp. St. 1901, p. 3438):

'' The creditors of a bankrupt shall, at their first meeting after

the adjudication • • • appoint one trustee or three trustees

of such estate. If the creditors do not appoint a trustee or

trustees as herein provided, the court shall do so.''

I do not doubt that it is competent for the [referee] to adjourn

this first meeting of creditors for a reasonable time, and from

time to time when necessary, and in a proper case it is his duty

so to do. But when it is apparent, as it was here, that certain

attorneys in their own interest take it upon themselves to orally

object to all, or substantially all, claims presented which may be

voted against their nominee for trustee, and fail to file written

and verified objections, or to offer then and there some evidence

tending to support those made, and it is apparent that to try

out the validity of such unsupported oral objections would un-

duly postpone the election of a trustee or trustees, it is the duty

of the referee to obey the spirit and letter of the law and pro-

ceed with the election of a trustee. Any other course in such a

case should not be tolerated. It is quite true that the creditors
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are to elect the trustee; but it is also true that at the first meet-

ing they are to perform this duty, and that they should come

prepared to act with reasonable expedition, and that these matters

should not be dragged along on mere oral objections to verified

claims apparently valid, and which are conceded by the bankrupt

to be valid. And verified claims, presumptively valid, and which

are entitled to probative force, which in effect prove themselves,

should not be held up or denied allowance or participation in

the election of trustees on mere oral objections in any case, un-

less some written evidence is placed before the court tending to

impeach their validity, or some oral evidence is offered at the

time having that tendency, or it is made to appear that such

evidence exists, but cannot be then obtained and presented.

As the vote for trustee was being taken, objections were made

to a vote being allowed on certain claims. The most of these

objections, if not all, were clearly frivolous. A vote on the claim

of Mr. Latterner was objected to on the ground that the claim-

ant was an employe of the bankrupt company, and therefore not

a proper person to vote for the election of a trustee. No such dis-

ability is imposed by the bankruptcy act or by common sense. It

ceeded to obey the statute, which is imperative that the trustee
shall be elected or appointed by the creditors at their first meeting. Bankr. Act, July 1, 1898, c. 541, § 44, 30 Stat. 557 (U. S.
Comp. St. 1901, p. 3438) :
''The creditors of a bankrupt shall, at their first meeting after
the adjudication • • • appoint one trustee or three trustees
of such estate. If the creditors do not appoint a trustee or
trustees as herein provided, the court shall do so.''
I do not doubt that it is competent for the [referee] to adjourn
this first meeting of creditors for a reasonable time, and from
time to time when necessary, and in a proper case it is his duty
so to do. But when it is apparent, as it was here, that certain
attorueys in their own interest take it upon themselves to orally
object to all, or substantially all, claims presented which may be
voted against their nominee for trustee, and fail to file written
and verified objections, or to offer then and there some evidence
tending to support those made, and it is apparent that to try
out the validity of such unsupported oral objections would unduly postpone the election of a trustee or trustees, jt is the duty
of the referee to obey the spirit and letter of the law and proceed with the election of a trustee. Any other course in such a
case should not be tolerated. It is quite true that the creditors
are to elect the trustee; but it is also true that at the first meeting they are to perform this duty, and that they should come
prepared to act with reasonable expedition, and that these matters
should not be dragged along on mere oral objections to verified
l'laims apparently valid, and which are conceded by the bankrupt
to bL• valid. And verified claims, presumptively valid, and which
are entitled to probative force, which in effect prove themselves,
should not be held up or denied allowance or participation in
the election of trustees on mere oral objections in any case, unless some written evidence is placed before the court tending to
impeach their validity, or some oral evidence is offered at the
time having that tenden<'y, or it is made to appear that such
evidence exists, but cannot be then obtained and presented.
As the vote for trustee was being taken, objections were made
to a vote being allowed on certain claims. The most of these
objections, if not all, were clearly frivolous. A vote on the claim
of Mr. Latterner was objected to on the ground that the claimant was an employe of the bankrupt company, and therefore not
a proper person to vote for the election of a trustee. No such disability is imposed by the bankruptcy. act or by common sense. It
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might be that two-thirds of the creditors of the bankrupt com-

pany were employes of the concern. Are they to be debarred

from voting on the suspicion that they may have a friendly

feeling for the company which has given them employment? A

vote on the claims of John C. Lutz was objected to on the ground

that he was a stockholder in the corporation, and not a proper

person to unite in the selection of a trustee. A vote on the

claims of G. Wittner were objected to on the same ground, with

the addition that he was also a director. The law imposes no

such disability on the creditor of such a corporation who hap-

pens to be a stockholder or director therein, and there is no

valid reason why he should be debarred from voting for trustee.

* * * Cases may arise where the directors of a bankrupt corpo-

ration, also creditors thereof, may seek to control the election of

the trustee in the interest of the bankrupt itself, and in opposition

to the interests of the general creditors. In such a case I do

not doubt that the referee or judge has the power to set aside

sueh an election, if made; but it would be on other grounds than

that the directors were not entitled to vote for the appointment

of the trustee. In this case there was no combination of di-

rectors; no attempt to elect trustees in the interest of the bank-

rupt corporation. As stated, two of those elected and confirmed

by the referee are men of the highest probity and business abil-
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ity, and entirely disinterested; and the inclusion of Driscoll,

familiar with all the books and affairs of the company, was wise

and proper. Should he attempt to hide or cover the transac-

tions, or balk proper legal proceedings, it would be ground of

removal, and the referee should not hesitate to report the facts,

and this court would speedily remove him.

It was suggested on the argument that there is a possibility

that it will become the duty of the trustees to bring action

against some or all the directors, including Driscoll, and that he,

as trustee, cannot sue himself as director, or as an individual.

There will be ample opportunity to cross that bridge when

reached, if it ever is; but I am of opinion that a trustee as such

may be party complainant or plaintiff as such, and also defendant

as an individual. In this ease Hakes and Bosworth may prose-

cute all necessary actions, making Driscoll as director or person-

ally, or even as trustee, a party defendant, stating the necessity

for sueh action. 1 Foster's Fed. Pr. p. 148, §42; Harding v.

Handy, 11 Wheat. 103, 6 L. ed. 429; Wisner v. Barnett, 4 Wash.

might be that two-thirds of the creditors of the bankrupt compauy were employes of the concern. Are they to be debarred
from voting on the suspicion that they may have a friendly
feding for the company which has given them employment f A
vote on the claims of John C. Lutz was objected to on the ground
that he was a stock.holder in the corporation, and not a proper
person to unite in the selection of a trustee. A vote on the
claims of G. Wittner were objected to on the same ground, with
the addition that he was also a director. The law imposes no
such disability on the creditor of such a corporation who happeus to be a stockholder or director therein, and there is no
valid reason why he should be debarred from voting for trustee.
• • • Cases may arise where the directors of a bankrupt corporation, also creditors thereof, may seek to control the election of
the trustee in the interest of the bankrupt itself, and in opposition
to the i11tcrests of the general creditors. In such a case I do
not doubt that the referee or judge has the power to set aside
such an election, if made; but it would be on other grounds than
that the directors were not entitled to vote for the appointment
of the trustee. In this case there was no combination of directors; no attempt to elect trustees in the interest of the bankrupt corporation. As stated, two of those elected and confirmed
by the referee are men of the highest probity and business ability, aud entirely disinterested; and the inclusion of Driscoll,
familiar with all the books and affairs of the company, was wise
and proper. Should he attempt to hide or cover the transactions, or balk proper legal proceedings, it would be ground of
removal, and the referee should not hesitate to report the facts,
and this court would speedily remove him.
It was suggested on the argument that there is a possibility
that it will become the duty of the trustees to bring action
against some or all the directors, including Driscoll, and that he,
as trustee, cannot sue himself as director, or as an individual.
There will be ample opportunity to cross that bridge when
rPached, if it ever is; but I am of opinion that a trustee as such
may be party complainant or plaintiff as such, and also defendant
ns 3D individual. In this case Hakes and Bosworth may prosecute all necessary actions, making Driscoll as director or personally, or even as trustee, a party defend.ant, stating the nec~ty
for such action. 1 Foster's Fed. Pr. p. 148, § 42; Hardiug v.
Handy, 11Wheat.103, 6 L. ed. 429; Wisner v. Barnett, 4 Wash.
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C. C. 631, 642, Fed. Cas. No. 17,914; Barry v. Missouri, etc.

(C. C.) 27 Fed. 1, per Wallace, J.

The creditors and all of them are at liberty to examine the

directors, including Driscoll, and if it shall develop that he is an

improper person to act as trustee, or that his presence as such,

interferes with the due and proper administration of the estate,

he can be removed. No self-respecting court would hesitate a

moment to take such action. There was a clear majority in

number and amount voting for Hakes, Bosworth, and Driscoll.

I have examined all the cases cited, and find nothing that would

require, or even justify, the setting aside of their appointment.

•••

The order of the referee, affirming the action of the creditors,

is therefore approved and affirmed.

B. Property Acquired

1. AS OP WHAT TIME

JOHNSON v. COLLIER

222 U. S. 538, 56 L. ed. 306, 32 Sup. Ct. 104

(United States Supreme Court. January 9, 1912)

C. C. 631, 642, Fed. Cas. No. 17,914; Barry v. Missouri, etc.
(C. C.) 27 Fed. 1, per Wallace, J.
The creditors and all of them are at liberty to examine the
directors, including Driscoll, and if it shall develop that he is an
improper person to act as trustee, or that his presence as such
interferes with the due a.nd proper administration of the estate,
he can be removed. No self-respecting court would hesitate a
moment to take such action. There was a clear majority in
uumber and amount voting for Hakes, Bosworth, and Driscoll.
I. have examined all the cases cited, and find nothing that would
require, or even justify, the setting aside of their appointment.

• • •

The order of the referee, affirming the action of the crediton,
is therefore approved and affirmed.

M. B. Johnson, as executor, recovered judgment against B. T.

Collier, in the city court of Gadsden, Alabama. Execution

thereon was levied July 20, 1906, on certain personal property.

B.

PROPERTY ACQUIRED
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Under a provision of the Alabama statute, Collier immediately

filed with the sheriff a claim of exemption. On the same day he

1.

AS OF WHAT TIKE

filed, in the proper District Court of the United States, a volun-

tary petition in bankruptcy, including this property in his

JOHNSON v. COLLIER

schedule of assets. Notwithstanding the claim of exemption,

the sheriff sold the property at public outcry on July 30, 1906.

222 U. S. 538, 56 L. ed. 306, 32 Sup. Ct. 104

Thereafter, on a date not shown by the record, Collier was

adjudicated a bankrupt. On August 8, 1906, before a trustee

was elected, he brought suit against both Johnson and the sheriff

for damages, on the theory that the sale of the property after

the filing of the claim of exemption made them trespassers ab

initio. The defendants filed a plea, in which they set up the

pendency of the bankruptcy proceedings, and alleged that Col-

lier had no title to the cause of action, which was in gremio legis

until the election of the trustee, and for that reason he could

not maintain a suit for damages occasioned by the unlawful sale

(United States Supreme Court. January 9, 1912)
l\L B. Johnson, as executor, recovered judgment against B. T.
Collier, in the city court of Gadsden, Alabama. Execution
thereon was levied July 20, 1906, on certain personal property.
Under a provision of the Alabama statute, Collier immediately
filed with the sheriff a claim of exemption. On the same day he
filed, in the proper District Court of the United States, a voluntary petition in bankruptcy, including this property in his
schedule of assets. Notwithstanding the claim of exemption,
the sheriff sold the property at public outcry on July 30, 1906.
Thereafter, on a date not shown by the record, Collier was
adjudicated a bankrupt. On August 8, 1906, before a trustee
was elected, he brought suit against both Johnson a.nd the sheri1f
for damages, on the theory that the sale of the property after
the filing of the claim of exemption made them trespassers ab
initio. The defendants filed a plea, in which they set up the
pendency of the bankruptcy proceedings, and alleged that Collier had no title to the cause of action, which was in gremio legis
until the election of the trustee, and for that reason he could
not maintain a suit for damages occasioned by the unlawful sale
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of property included in the schedule of assets. A demurrer to

this plea was sustained. The jury found a verdict in favor of

Collier, which the trial court refused to set aside. This ruling

was affirmed, and the case is here on writ of error from that

judgment of the Supreme Court of Alabama.

Mr. Justice LAMAR, after making the foregoing statement,

of property included in the schedule of assets. A demurrer to
this plea was sustained. The jury found a verdict in favor of
Collier, which the trial court refused to set .aside. This ruling
was affirmed, and the case is here on writ of error from that
judgment of the Supreme Court of Alabama.

delivered the opinion of the court:

The trustee, with the approval of the court, may prosecute

any suit commenced by the bankrupt prior to the adjudication.

(§llc.) But the statute is otherwise silent as to the right of

the bankrupt himself to begin a suit in the time which intervenes

between the filing of the petition and the election of the trustee.

There is a conflict in the conclusions reached in the few cases

dealing with this question. Rand v. Sage, 94 Minn. 344, 102

N. W. 864; Rand v. Iowa C. R. Co., 186 N. Y. 58, 116 Am. St.

Rep. 530, 78 N. E. 574, 9 A. & E. Ann. Cas. 542; Gordon v.

Mechanics' & T. Ins. Co., 120 La. 444, 15 L. R. A. (N. S.) 827,

124 Am. St. Rep. 434, 45 So. 384, 14 A. & E. Ann. Cas. 886.

While for many purposes the filing of the petition operates in

the nature of an attachment upon choses in action and other

property of the bankrupt, yet his title is not thereby divested.

He is still the owner, though holding in trust until the appoint-
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ment and qualification of the trustee, who thereupon becomes

"vested by operation of law with the title of the bankrupt" as

of the date of adjudication. (§70.)

Until such election the bankrupt has title,—defeasible, but

sufficient to authorize the institution and maintenance of a suit

on any cause of action otherwise possessed by him. It is to the

interest of all concerned that this should be so. There must

always some time elapse between the filing of the petition and

the meeting of the creditors. During that period it may fre-

quently be important that action should be commenced, attach-

ments aud garnishments issued, and proceedings taken to recover

what would be lost if it were necessary to wait until the trustee

was elected. The institution of such suit will result in no harm

to the estate. For if the trustee prefers to begin a new action

in the same or another court, in his own name, the one previously

brought can be abated. If, however, he is of opinion that it

would be to the benefit of the creditors, he may intervene in the

suit commenced by the bankrupt, and avail himself of rights

Mr. Justice LAMAR, after making the foregoing statement,
delivered the opinion of the court:
The trustee, with the approval 'of the court, may prosecu~e
any suit commenced by the bankrupt prior to the adjudication.
( § l1c.) But the statute is otherwise silent as to the right of
the bankrupt himself to begin a suit in the time which intervenes
between the filing of the petition and the election of the trustee.
There is a conflict in the conclusions reached in the few cases
dealing with this question. Rand v. Sage, 94 Minn. 344, 102
N. W. 864; Rand v. Iowa C. R. Co., 186 N. Y. 58, 116 Am. St.
Rep. 530, 78 N. E. 574, 9 A. & E. Ann. Cas. 542; Gordon v.
Mechanics' & T. Ins. Co., 120 L.a. 444, 15 L. R. A. (N. S.) 827,
124 Am. St. Rep. 434, 45 So. 384, 14 A. & E. Ann. Cas. 886.
While for many purposes the filing of the petition operates in
the nature of an attachment upon choses in action and other
property of the bankrupt, yet his title is not thereby divested.
He is still the owner, though holding in trust until the appointment and qualification of the trustee, who thereupon becomes
"vested by operation of law with the title of the bankrupt" as
of the date of adjudication. (§ 70.)
Until such election the bankrupt has title,-defeasible, but
sufficient to authorize the institution and maintenance of a suit
on any cause of action otherwise possessed by him. It is to the
interest of all concerned that this should be so. There must
always some time elapse between the filing of the petition and
the meeting of the creditors. During that period it may frequently he important that action should be commenced, attachments and garnishments issued, and proceedings taken to recover
what would be lost if it were necessary to wait until the trustee
was elected. The institution of such snit will result in no harm
to the estate. For if the trustee prefers to begin a new action
in the same or another court, in his own name, the one previously
brought can be abated. If, however, he is of opinion that it
would be to the benefit of the creditors, he may intervene in the
suit commenced by the bankrupt, and avail himself of rights
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and priorities thereby acquired. Thatcher v. Rockwell, 105 U. S

469, 26 L. ed. 950.

If, because of the disproportionate expense, or uncertainty a>

to the result, the trustee neither sues nor intervenes, there is

no reason why the bankrupt himself should not continue the

litigation. He has an interest in making the dividend for cred

itors as large as possible, and in some states the more direct

interest of creating a fund which may be set apart to him as an

exemption. If the trustee will not sue and the bankrupt cannot

sue, it might 'result in the bankrupt's debtor being discharged

of an actual liability. The statute indicates no such purpose,

and if money or property is finally recovered, it will be for the

benefit of the estate. Nor is there any merit in the suggestion

that this might involve a liability to pay both the bankrupt and

the trustee. The defendant in any such suit can, by order of

the bankrupt court, be amply protected against any danger of

being made to pay twice. Rand v. Iowa C. R. Co., 186 N. Y. 58,

116 Am. St. Rep. 530, 78 N. E. 574, 9 A. & E. Ann. Cas. 542;

Southern Exp. Co. v. Connor, 49 Ga. 415.

There was no error in holding that the bankrupt had title to

the cause of action and could institute and maintain suit

thereon.
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Affirmed.1

STATE BANK OF CHICAGO v. COX

143 Fed. 91, 74 C. C. A. 285

(Circuit Court of Appeals, Seventh Circuit. January 2, 1906)

This is a suit in assumpsit, by the trustee in bankruptcy, to

recover assets of the bankrupt which were appropriated by State

1—"The complainant'8 counsel

agrees that from the time of the

adjudication until the appointment

l

and priorities thereby acquired. Thakher v. Rockwell, 105 lJ. 8
4£9, 26 L. ed. 950.
If, because of the disproportionate expense, or uncertainty a::to the result, the trustee neither sues nor intervenes, there is
no reason why the bankrupt himself should not continue the
litigation. He has an interest in making the dividend for cred·
itors as large as possible, and in some states the more direct
interest of creating a fund which may be set apart to him as au
exemption. If the trustee will not sue and the bankrupt cannot
sue, it might 'result in the bankrupt's debtor being discharged
of an actual liability. The statute indicates no such purpose,
and if money or property is finally recovered, it will be for the
benefit of the estate. Nor is there any merit in the suggestion
that this might involve a liability to pay both the bankrupt and
the trustee. The defendant in any such 81lit can, by order of
the bankrupt court, be amply protected against any danger of
being made to pay twice. Rand v. Iowa C. R. Co., 186 N. Y. 58,
116 Am. St. Rep. 530, 78 N. E. 574, 9 A. & E. Ann. Cas. 542;
Southern Exp. Co. v. Connor, 49 Ga. 415.
There was no error in holding that the bankrupt had title to
the cause of action and could institute and maintain suit
thereon.
Affirmed. 1

of a trustee the bankrupt is civilly

dead, and that nothing that takes

place in the meantime can deprive

STATE BANK OF CHICAGO v. COX

the trustee of his right to elect

whether to accept any asset of the

143 Fed. 91, 74 C. C. A. 285

bankrupt or not. If that doctrine

were true, the court would have no

(Circuit Court of Appeals, Seventh Circuit. January 2, 1906)

l o»er to authorize any action what-

ever in respect to the assets of the

estate until the trustee was ap-

pointed. It could not order a sale;

This is a suit in assumpsit, b:v the trustee in bankruptcy, to
recover assets of the bankrupt which were appropriated by State

it could not permit a delivery of

property admitted not to belong to

the bankrupt; it could not permit

a busines-s to be carried on; the

adjudication would strike tho estate

with a complete paralysis until nec-

essary weeks or the usual months

had passed before the appointment

of a trustee. There is nothing in

the Bankruptcy Act which author-

1-'' The complainant's rounsel
agrees that from the time of the
adjudication until the appointment
of a trustee the bankrupt is civilly
dead, and that nothing that takes
plnr.e in the meantime can deprive
the trustee of his right to elect
whether to acrept any asset of the
bankrupt or not. If that doctrine
were trne, the court would have no
I O\\l'f to authorize any action what·
e\·er in respect to the aseets of the

estate until the trustee wa~ appointed. It ro11ld not order a sale;
it l'ould not permit a delin•ry of
property admitted not to belong to
the uankr11pt j it could not permit
a bueine~s to he l'&rrit'd on; the
ndjudil'ation would strike the eetate
with a complete paralysis until neceB11&ry weeks or the ui<ual months
had passed before the appointment
of a trustee. There is nothing in
the Bankrupt.cy Act whieh author·

AS OF WHAT TIME

AS OF WHAT TIME

489

Bank of Chicago, plaintiff in error, through attachment and

garnishee process, pending the proceedings in bankruptcy; and

the writ of error is from the judgment, upon verdict, for $2,-

692.36 against the bank. The bankruptcy proceedings were in

the District Court of the United States for the Western District

of New York, against Muskoka Lumber Company, a New York

corporation, upon petition for involuntary bankruptcy filed

August 20, 1901; and adjudication as a bankrupt was entered

May 1, 1902! On August 21, 1901, the plaintiff in error com-

menced attachment proceedings against the bankrupt, in the

Circuit Court of Cook county, Ill., under which property of the

bankrupt was seized and certain of its creditors were served

with garnishee process. The John S. Owen Lumber Company

followed with another attachment, through the same attorneys,

returnable at the same term, and thus became a prorating attach-

ment creditor under the Illinois statute. § 37, c. 11, 1 Starr &

C. Ann. St. 1896 (2d ed.). Through the attachment on the part

of the plaintiff in error the sheriff collected $286.13 and the

garnishees paid $2,014.52. Of this aggregate it appears that

the share actually received was $1,902.78; the remainder being

costs and pro rata share of the other attaching creditor. The

trustee in bankruptcy brought the present action, against the
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plaintiff in error alone, May 11, 1903, no claim having been filed

or appearance entered on its part in the bankruptcy proceed-

ings, and various questions of pleading were raised, which in-

volve no substantial controversy not otherwise presented for

review, aside from jurisdictional features which are referred

to in the opinion. Upon issues joined, with the substantial

facts undisputed, the case was tried and resulted in a verdict,

directed by the court, against the plaintiff in error for the entire

amount so realized and interest, without deduction for the share

of the prorating attachment.

SEAMAN, Circuit Judge (after stating the facts and dispos-

ing of matter of jurisdiction of the court below). • * *

The questions arise for review therefore: (1) Whether the

trustee in bankruptcy establishes a right of recovery; and, if

so (2) whether the true measure of damages was awarded. As

izes such a conclusion.'' Plant v. Acme Harvester Co. v. Beekman

Gorham Mfg. Co., 174 Fed. 852, 858. Lumber Co., 222 U. 8. 300.

See In re Pease, 4 Am. B. B. 578;

Bank of Chicago, plaintiff in error, through attachme11t am]
garnishee process, pending the proceedings in bankruptcy; nwl
the writ of error is from the judgment, upon verdict, for $2,692.36 against the bank. The bankruptcy proceedings were in
the District Court of the United States for the Western District
of New York, against l\luskoka Lumber Company, a New York
corporation, upon petition for involuntary bankruptcy filed
August 20, WOI; and adjudication as a bankrupt was entered
May 1, 1902: On August 21, 1901, the plaintiff in error commenced attachment proceedings against the bankrupt, in the
Circuit Court of Cook county, Ill., uuder which property of the
bankrupt was seized and certain of its ·creditors were served
with garnishee process. The John S. Owen Lumber Company
followed with another attachment, through the same attorneys,
returnable at the same term, and thus became a prorating attachment creditor under the Illinois statute. § 37, c. 11, 1 Starr &.
C. Ann. St. 1896 (2d ed.). Through the attachment on the part
of the plaintiff in error the sheriff collected $286.13 and the
garnishees paid $2,014.52. Of this aggregate it appears that
the share actually received was $1,902.78; the remainder being
costs and pro rata share of the other attaching creditor. The
trustee in bankruptcy brought the present action, against the
plaintiff in error alone, l\Iay 11, 1903, no claim having been filed
or appearan<:e entered on its part in the bankruptcy proceedings, and various questions of pleading were raised, whieh involve no substantial controversy not otherwise presented for
review, aside from jurisdictional features which are referred
to in the opinion. Upon issues joined, with the substantial
facts undisputed, the case was tried and resulted in a verdict,
directed by the court, against the plaintiff in error for the entire
amount so realized and interest, without deduction for the share
of the prorating attachment.
SEAMAN, Circuit Judge (after stating the facts and disposing of matter of jurisdiction of the court below). • • •
The questions arise for review therefore: ( 1) Whether the
trustee in bankruptcy establishes a right of recovery; and, if
so (2) whether the true measure of damages was awarded. As
ize11 such a conclusion.'' Plant v.
Gorham Mfg. Co., li4 Fed. 852, 858.
See In re Pease, 4 Am. B. B. 578;

Acme Harveeter Co. v. Beekman
Lumber Co., 222 U. B. 300.
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the material facts are undisputed, the inquiry is within narrow

compass, if not otherwise free from difficulty.

the material facts are undisputed, the inquiry is within narrow
eolllpass. if not otherwise free from difficulty.

1. Upon the first question the contentions are twofold: (1)

That under the present bankruptcy act (Act July 1, 1898, c.

541, § 70, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]), the

trustee is vested with title to the property of the bankrupt, "as

of the date he was adjudged a bankrupt," so that he ca:inot re-

cover for property theretofore attached and sold; and (2) that

in any view, if such attaching creditor obtained no greater per-

centage than other creditors of like class, the proceeds were not

recoverable as a preference. The attachment processes under

consideration were instituted in Illinois on the day following

the commencement of the bankruptcy proceedings in New York,

but both attachment and appropriation of the proceeds were

prior to the adjudication of bankruptcy, and the first-men-

tioned proposition is thus fairly involved.

The general purposes and scope of bankruptcy enactments, to

take and administer all of the assets of the bankrupt for pro rata

distribution to the unsecured creditors, is well recognized. In

conformity with this view the provisions of the present act, alike

with those of the former acts, are uniform—from § 1, cl. 10 (30

Stat. 544— [U. S. Comp. St. 1901, p. 3418]), to and including
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§ 70, cl. 5, in fixing the date when the petition was filed as the

time bankruptcy jurisdiction is established over the property

then possessed by the bankrupt, as the date from which the

sequestration of property becomes operative and with reference

to which the validity or invalidity of the various transactions

affecting the estate must be ascertained. As well remarked by

Mr. Chief Justice Fuller, speaking for the Supreme Court, in

Mueller v. Nugent, 184 U. S. 1, 14, 22 Sup. Ct. 269, 46 L. ed. 405:

"It is as true of the present law as it was of that of 1867 that

the filing of the petition is a caveat to all the world, and in

effect an attachment and injunction (Bank v. Sherman, 101 U.

S. 403, 25 L. ed. 866), and on adjudication title to the bank-

rupt's property became vested in the trustee (§§70, 21e, 30

Stat. 565, 52 [U. S. Comp. St. 1901, pp. 3451, 3430]), with

actual or constructive possession, and placed in the custody of

the bankruptcy court."

In this court the view is clearly expressed in the opinion by

Judge Jenkins, In re Rodgers, 60 C. C. A. 567, 578, 125 Fed.

169:

"The filing of the petition, followed by seizure and by ad-

1. Upon the first question the contentions are twofold: (I)
That under the present bankruptcy act (Act July 1, 1898. c.
541, § 70, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]), the
trustee is vested with title to the property of the bankrupt, '•as
of the date he was adjudged a bankrupt,'' so that he eanno( recover for property theretofore attached and sold; and (2) that
in any view, if such attaching creditor obtained no greater percentage than other creditors of like class, the prO<'eeds were not
recoverable as a preference. The attachment processes uudt>r
consideration were instituted in Illinois on the day following
the commencement of the bankruptcy proceedings in New York,
but both attachment and appropriation of the proceeds were
prior
the adjudication of be.nkruptcy, and the first-mentioned proposition is thus fairly involved.
The general purposes and scope of bankruptcy enactments, to
take and administer all of the assets of the bankrupt for pro rata
distribution to the unsecured creditors, is well recognized. In
conformity with this view the provisions of the present act, alike
with those of the former acts, are uniform-from § 1, cl. 10 ( 30
Stat. 544-[U. S. Comp. St. 1901, p. 3418]), to and including
§ 70, cl. 5, in fixing the date when the petition was filed as the
time bankruptcy jurisdiction is established over the property
then possessed by the bankrupt, as the date from which the
sequestration of property becomes operative and with reference
to which the validity or invalidity of the various transactions
affecting the estate must be ascertained. As well remarked by
Mr. Chief Justice Fuller, speaking for the Supreme Court, in
Mueller v. Nugent, 184 U.S. 1, 14, 22 Sup. Ct. 269~ 46 L. ed. 405:
"It is as true of the present law as it was of that of 1867 that
the filing of the petition is a C'a.Veat to all the world, and in
effect an attachment and injunction (Bank v. Sherman, 101 U.
S. 403, 25 L. ed. 866), and on adjudication title to the bankrupt's property became vested in the trustee ( §§ 70, 21e, 30
Stat. 565, 52 [U. S. Comp. St. 1901, pp. 3451, 3430] ) , with
actual or constructive possession, and placed in the custody of
the bankruptcy court.''
In this court the view is clearly expressed in the opinion by
Judge Jenkins, In re Rodgers, 60 C. C. A. 567, 578, 125 Fed_
169:
''The filing of the petition, followed by seizure and by ad-

fo
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judication in bankruptcy, is a seizure of the property by the

law for the benefit of creditors, and an appropriation of it to

the payment of the debts of the bankrupt. It is a seizure of

the property by legal process, equal in rank to and of the same

force and effect as by execution or attachment."

In other words, it is the established doctrine that bankruptcy

proceedings are in rem, and when commenced all of the property

then held by the bankrupt or for his use (aside from exemp-

tions) is subjected to the jurisdiction of the bankruptcy court,

and that, when bankruptcy is adjudicated, the sequestration

reaches all such property at least, and becomes operative from

the institution of proceedings, as "a caveat to all the world,"

preventing interference by attachments or other means in dero-

gation of the interests of the estate. In re Pekin Plow Co., 50

C. C. A. 257, 259, 112 Fed. 308; Chesapeake Shoe Co. v. Seldner,

58 C. C. A. 261, 264, 122 Fed. 593; Loveland's Bankruptcy (2d

ed.) 366; Collier on Bankruptcy (5th ed.) 553. While title

rests in the bankrupt up to adjudication, and in form until a

trustee qualifies, it is subject to the pending sequestration, and

no rights can be acquired thereunder which are not equally

amenable. The formal title of the bankrupt to the estate passes

to the trustee (§ 70a) '' by operation of law" as of the date of

adjudication, but the trustee is vested as well under subdivisions
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(4) and (5) with property transferred in fraud of creditors,

and "property which prior to the filing of the petition" the

bankrupt "could by any means have transferred" or which

might have been levied upon and sold. Thus the narrow con-

struction of the first-mentioned provision, which is sought for

escape from liability for the plain violation of the act through

the seizure in question, not only ignores these succeeding and

comprehensive clauses, but it would nullify the terms and entire

policy of the act for the protection of creditors against spolia-

tion of estates subject to bankruptcy proceedings.

We are clearly of opinion that such rights of action, arising

out of transactions prohibited by the act, vest in and are en-

forceable by the trustee, unaffected by the date when the legal

title passes from the bankrupt to the trustee. In re Pekin Plow

To.. 50 C. C A. 257, .259, 112 Fed. 308; In re Gareewich, 53

C. C. A. 510, 513, 115 Fed. 87; In re Breslauer (B.C.), 121 Fed.

!)10; 914: Chesapeake Shoe Co. v. Seldner, 58 C. C. A. 261, 265,

i22 Fed. 593. The question is not raised in Clarke v. Larre-

judication in ba11kruptcy, is a seizure of the property by the
law for the b('nefit of creditors, and an appropriation of it to
the payment of the debts of the bankrupt. It is a seizure of
the property by legal process, equal in rank to and of the same
force and effect as by execution or attachment.''
In other words, it is the established doctrine that bankruptcy
proceedings are in rem, and when commenced all of the property
then held by the bankrupt or for his use (aside from exemptions) is suhjected to the jurisdiction of the bankruptcy court,
and that, when bankruptcy is adjudicated, the sequestration
reaches all such property at least, and becomes operative from
the institution of proceedings, as ''a caveat to all the world,''
preventing interference by attachments or other means in derogation of the interests of the estate. In re Pekin Plow Co., 50
C. C. A. 257, 259, 112 Fed. 308; Chesapeake Shoe Co. v. Seidner,
58 C. C. A. 261, 264, 122 Fed. 593; Loveland's Bankruptcy (2d
ed.) 366; Collier on Bankruptcy (5th ed.) 553. While title
rests i11 the bankrupt up to adjudication, and in form until a
trustee qualifies, it is subject to the pending sequestration, and
no rights can be acquired thereunder which are not equally
amenable. The formal title of the bankn1pt to the estate passes
to the trustee ( § 70a) "by operation of law" as of the da tc of
adjudication, but the trustee is vested as well under subdivisions
(4) and (5) with property transferred iu fraud of creditors,
and "property which prior to the filing of the petition" the
bankrupt "could by any means have transferred" or which
might have been levied upon and sold. Thus the narrow construction of the first-mentioned provision, which is sought for
£>S('ape from liability for the plain violation of the act through
the seizure in question, not only ignores these succeeding and
comprehensive clauses, but it would nullify the terms and entire
policy of the act for the protection of creditors against spoliation of estates subject to bankruptcy proceedings.
We are clearly of opinion that such rights of action, arising
out of transactions prohibited by the act, vest in and are enfnreeahle hy the trustee, unaffected by the date when the legal
tit le passes from the bankrupt to the trustee. In re Pekin Plow
ro .. 50 C. C. A. 257, ·"259, 112 Fed. 308; In re Gareewich, 53
\. \.A. 510, rl13, 115 Fed. 87; In re Breslauer (D. C.) , 121 Fed.
'll 11: !114: Chesapeake Shoe Co. v. Seldner, 58 C. C. A. 261, 265,
1:2:! F ed. 593. The question is not raised in Clarke v. Larre-
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more, 188 U. S. 486, 23 Sup. Ct. 363, 47 L. ed. 555, bat the

recovery affirmed in that case could rest on no other view.

In reference to the further contention that the proceeds of

the attachment and sale gave the plaintiff in error no per-

centage upon the indebtedness to it beyond that received br-

other creditors, and thus no preference in fact, it is sufficient

to remark that the alleged cause of action does not rest upon

the provision relating to preferences, but upon the prohibited

seizure and appropriation of property of the estate vested in

the court of bankruptcy for administration. Whether the

amount realized was more or less than the percentage which

might otherwise have been awarded the creditor cannot enter

into consideration.2

2. KINDS OP PROPERTY

In re COFFIN

152 Fed. 381, 81 C. C. A. 507

(Circuit Court of Appeals, Second Circuit. February, 26, 1907)

v

more, 188 U. S. 486, 23 Sup. Ct. 363, 47 L. ed. 555, but the
recovery affirmed in that case could rest on no other view.
In reference to the further contention that the proceeds of
the attachment and sale gave the plaintiff in error no percentage upon the indebtedness to it beyond that received by
other creditors, and thus no preference in fact, it is sufficient
to remark that the alleged cause of action does not rest upon
the provision relating to preferences, but upon the prohibited
seizure and appropriation of property of the estate vested in
the court of bankruptcy for administration. · Whether the
amount realized was more or le.ss than the percentage which
· might otherwise have been awarded the creditor cannot enter
into consideratioo.2

This cause comes here upon petition to review an order of

the District Court, District of Connecticut, enjoining the bank-

2.

rupt from making any conveyances of certain real estate in

KINDS OF PROPERTY

western states, standing in his name, and directing him to turn

In re COFFIN
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over certain drafts and cash to the trustee in bankruptcy.

LACOMBE, Circuit Judge (after stating the facts). In 1890 a

152 Fed. 381, 81 C. C. A. 507

Nebraska corporation, the Real Estate & Live Stock Association,

of which the bankrupt and his wife were stockholders, being fi-

nancially embarrassed, sought a loan from its stockholders. The

(Circuit Court of Appeals, Second Circuit. February, 26, 1907)

stockholders advanced $50,000 ($18.75 per share of their re-

spective holdings), and took as security a mortgage upon nu-

merous parcels of real estate in Nebraska and Wyoming. The

mortgagee named in the instrument was one Alonzo Clark as

trustee. The money not being paid, Clark brought suit in fore-

closure, and under proper decree the real estate in Nebraska

was sold and bought in by him and conveyance thereof made to

2—That part of the opinion deal- the judgment was reversed and new

\

This cause comes here upon petition to review an order of
the District Court, District of Connecticut, enjoining the bankrupt from making any conveyances of certain real estate in
western states, standing in his name, and directing him to turn
over certain drafts and cash to the trustee in bankruptcy.

ing with the second question is trial directed.

omitted. Because of the damages See Hiscock v. Varick Bank, 206

having been measured improperly U. S. 28, 51 L. ed. 945.

LACOMBE, Circuit Judge (after stating the facts). In 1890 a
Nebraska corporation, the Real Estate & Live Stock Association,
of which the bankrupt and his wife were stockholders, being financially embarrassed, sought a loan from its stockholders. Tbe
stockholders advanced $50,000 ($18.75 per share of their respective holdings), and took as security a mortgage upon numerous parcels of real estate in Nebraska and Wyoming. The
mortgagee named in the instrument was one Alonzo Clark as
trustee. The money not being paid, Clark brought suit in foreclosure, and under proper decree the real estate in Nebraska
was sold and bought in by him and conveyance thereof made to
2-That part of the opinion dealing with the second question is
omitted. Because of the damages
having been measured improperly

the judgment was reversed and new
trial directed.
See Hiscock v. Varick Bank, 206
U. S. 281 51 L. ed. lMD.
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him by the "master commissioner under foreclosure proceed-

ings." The real estate in Wyoming was bought in by Coffin. In

November, 1900, Clark conveyed all the real estate to Coffin,

who thereupon undertook to sell and dispose of the same and

to distribute the proceeds ratably to the beneficiaries, for whom

he was acting as trustee. Upon the sale of one parcel in Ne-

braska, the prospective purchasers questioned Coffin's title to

the lands. Thereupon each of the parties interested and the

association executed quitclaim deeds to Coffin of their respective

interests in all said lands both in Nebraska and Wyoming.

Moreover, a friendly suit was brought in Nebraska by Coffin

against the association and all the other parties in interest to

quiet the title, and decree was entered therein June 2, 1902,

declaring that the title of Coffin in and to said lands was abso-

lute as against any of the parties defendant. On or prior to

that date the quitclaim deeds were all filed.

Subsequent to June 2, 1902, Coffin sold and conveyed from

time to time portions of said real estate in both states, and re-

ceived in payment therefor certain amounts of cash, which were

deposited with his personal account in a bank in Middletown,

and certain notes and mortgages which were taken in his in-

dividual name for part payment of such sales. From the
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amounts so received he paid between July 30 and October 30,

1902, to the parties who had advanced the funds to the associa-

tion 30 per cent of the amount so loaned or advanced by them,

together with 8 per cent interest thereon. Part of these pay-

ments were made in cash and part by the transfer to them of

notes secured by mortgages received -in part payment for the

lands so sold. Subsequently to these payments there had accu-

mulated a large sum over and above disbursements from sales

of tne land in question, which had been deposited in his bank

account. On November 14, 1903, he drew his entire deposit

($4,800) from the bank, took $1,000 in cash which he kept in a

drawer at his office, and added to it a draft of $1,915.86 which

he had received from his agent in the West as proceeds of the

sale of part of said lands, and bought a draft on New York to

the order of himself as trustee of $7,715.86. This draft and

some others sent from the West by said agent have come into

the possession of the trustee in bankruptcy. On December 2,

1903, Coffin was adjudicated a bankrupt on his own petition.

Various technical matters have been eliminated during the

him by the ''master commissioner under foreclosure proceedings." The real estate in Wyoming was bought in by Coffin. In
November, 1900, Clark conveyed all the real estate to Coffin,
who thereupon undertook to sell and dispose of the same and
to distribute the proceeds ratably to the beneficiaries, for whom
he was acting as trustee. Upon the sale of one parcel in Nebraska, the prospective purchasers questioned Coffin's title to
the lands. Thereupon each of the parties interested and the
association executed quitclaim deeds to Coffin of their respective
interests in all said lands both in Nebraska and Wyoming
Moreover, a friendly suit was brought iu Nebraska by Coffin
against the association and all the other parties in interest to
quiet the title, and decree was entered therein June 2, 1902,
declaring that the title of Coffin in and to said lands was abso1ute as against any of the parties defendant. On or prior to
that date the quitclaim deeds were all filed.
Subsequent to June 2, 1902, Coffin sold and conveyed from
time to time portions of said real estate in both states, and received in payment therefor certain amounts of cash, which were
deposited with his personal account in a bank in Middletown,
and certain notes and mortgages which were taken in his individual name for part payment of such sales. From the
amounts so received he paid between July 30 and October 30,
1902, to the parties who had advanced the funds to the association 30 per cent of the amount so loaned or advanced by them,
together with 8 per cent interest thereon. Part of these payments were made in cash and part by the transfer to them of
notes secured by mortgages received ·in part payment for the
lands so sold. Subsequently to these payments there had accumulated a large sum over and above disbursements from sales
of the land in question, which had been deposited in his bank
account. On November 14, 1903, he drew his entire deposit
($4,800) from the bank, took $1,000 in cash which he kept in a
drawer at his office, and added to it a draft of $1,915.86 which
he had received from his agent in the West as proceeds of the
sale of part of said lauds, and bought a draft on New York to
the order of himself as trustee of $7,715.86. This draft and
~ome others sent from the West by said agent hav" rome into
the possession of the trustee in bankruptcy. On December 2,
1903, Coffin was adjudicated a bankrupt on his own petition.
Various technical matters have been eliminated during the
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argument, and the single question is presented whether the sev-

eral parcels of real estate yet unsold prior to December 2, 1903,

were held by Coffin in trust for the beneficiaries, and therefore

did not pass to his trustee in bankruptcy, or whether they were

a part of his individual estate to be disposed of by the trustee

for the benefit of his creditors. That question may appropriately

be answered by this court. The bankrupt and the trustee (rep-

resenting all the creditors) duly appeared. The record would

seem to indicate that there was no appearance for the so-called

"beneficiaries," who claim interest in the western lands, but it

was asserted upon the argument that the record is defective in

that respect, and, with the consent and concurrence of all parties,

the beneficiaries formally entered their appearance in this court.

It appears from the referee's findings of fact that credit was

not given or extended by any creditors upon the strength of

Coffin being the owner of the lands and property in question.

This simplifies the situation, because under such circumstances

the trustee in bankruptcy stands in no better position than that

in which the bankrupt stood on the day the petition was filed,

and it will be necessary only to determine whether, if there had

been no bankruptcy, the beneficiaries could in a court of equity

have established their right to have him dispose of these lands

them.
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for their benefit and distribute the proceeds ratably among

The express trust created by the deeds to Clark as trustee and

from Clark to Coffin, and resultant upon the furnishing of the

money by the beneficiaries, was terminated by the delivery of

the quitclaim deeds and by the entry of the decree of the Ne-

braska court on June 2, 1902. Coffin already held the legal

title, and each quitclaim deed conveyed to him every right, title,

and interest, legal and equitable, which the beneficiary execut-

ing it had to convey. At the close of this transaction Coffin was

the absolute owner with no outstanding interest in and no re-

sultant trust to any one. But, since the property was his abso-

lutely, he was entirely free to do what he pleased with it. He

could convey it to one, or more, or all of his fellow stockholders,

or to a stranger. He could convey it to any one he chose in

trust to make any disposition of it he might prescribe so long as

such trust did not violate the law or the statutes of the state.

He could make a declaration of trust which would constitute

argument, and the single question is presented whether the several parcels of real estate yet unsold prior to December 2, 1903.
were held by Coffin in trust for the beneficiaries, and therefore
did not pass to his trustee in bankruptcy, or whether they were
a part of his individual estate to be disposed of by the trustee
for the benefit of his creditors. That question may appropriately
be answered by this court. The bankrupt and the trustee (representing all the creditors) duly appeared. The record would
seem to indicate that there was no appearance for the so-called
"beneficiaries," who claim interest in the western lands, but it
was asserted upon the argument that the record is defective in
that respect, and, with the consent and concurrence of all parties,
the beneficiaries formally entered their appearance in this court.
It appears from the referee's findings of fact that credit was
not given or extended by any creditors upon the strength of
Coffin being the owner of the lands and property in question.
This simplifies the situation, because under such circumstances
the trustee in bankruptcy stands in no better position than that
in which the bankrupt stood on the day the petition was filed,
and it will be necessary only to determine whether, if there had
been no bankruptcy, the beneficiaries could in a court of equity
have established their right to have him dispose of these lands
for their benefit and distribute the proceeds ratauly among
t.hem.
The express trust created by the deeds to Clark as trustee and
from Clark to Coffin, and resultant upon the furnishing of the
money by the beneficiaries, was terminated by the delivery of
the quitclaim deeds and by the entry of the decree of the Nebraska court on June 2, 1902. Coffin already held the legal
title, and each quitclaim deed conveyed to him every right, title,
and interest, legal and equitable, which the beneficiary executing it had to convey. At the close of this transaction Coffin was
the absolute owner with no outstandinll: interest in and no resultant trust to any one. But, since the property was his absolutely, he was entirely free to do what he pleased with it. He
could convey it to 011e, or more, or all of his fellow stockholders,
or to a stranger. He could convey it to any one he chose in
trust to make any disposition of it he might prescribe so long as
such trust did not violate the law or the statutes of the state.
He could make a declaration of trust which would constitute
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himself the trustee for any such purpose. What did he do after

he became the absolute owner on June 2, 1902? Were his acts

such that as between himself and the other stockholders—to

whom undoubtedly he owed a moral obligation to distribute a

proportionate part of the proceeds—a court of equity would

hold that he had created a new trust in their favor? It seems

to us that, upon this record, such question must be auswered in

the affirmative.

In the first place we have the sworn statement of Coffin him-

self made June 15, 1904, that although he held the apparent

legal title to the several parcels of land, the same was really in

trust for the benefit of the several individuals whom he enumer-

ated and called beneficiaries. This statement was made after

bankruptcy, and no act of his at that time, no position which

he might take, could alter the status established by the bank-

ruptcy. But it is not as an act of the bankrupt that this state-

ment of June 15, 1904, is important. It is an historical narra-

tive of a transaction long prior to the bankruptcy, and, with such

a sworn "declaration against interest" in the case, it is difficult

to see how a court of equity could refuse such relief as would

give the applicants the benefit of the trust which he thus de-

clared he had created. Nor is this declaration a mere after-
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thought. Coffin's whole course of conduct shows that he con-

sidered himself a trustee for his fellow stockholders. The referee

has found that between July 30 and October 30, 1902, he col-

lected from the sale of these lands and distributed to them 30

per cent of the amounts originally advanced by them. Nor were

his declarations merely oral. The referee finds that:

"In and about October, 1903, he wrote to some and made

statements to others of the parties named in the petition, and

therein called beneficiaries, that he soon hoped and intended to

pay another dividend of from 30 to 40 per cent to claimants

who had advanced funds to the Nebraska Real Estate & Live

Stock Association, part of which was to be paid in cash and

part with notes secured by mortgages on the land in question.

See Exhibits 73 to 131."

Examination of the exhibits referred to shows that the dec-

larations of Coffin as to the equities of the beneficiaries were

much more explicit than the above quotation would indicate.

Thus on August 2, 1902, he writes to one of the beneficiaries to

himself the trustee for any such purpose. What did he do after
he became the absolute owner on Jnne 2, 19021 Were his acts
such that as between himself and the other stockholders-to
whom undoubtedly he owed a moral obligation to distribute a
proportionate part of the p:roceeds-a court of equity would
hold that he had created a new trust in their favorY It seems
to us that, upon this record, such question must be answered in
the affirmative.
In the first place we have the sworn statement of Coffin himself made June 15, 1904, that although he held the apparent
legal title to the several parcels of land, the same was really in
trust for the benefit of the several individuals whom he enumerated and called beneficiaries. This statement was made after
bankruptcy, and no act of his at that time, no position which
he might take, could alter the status established by the bankruptcy. But it is not as an act of the bankrupt that this statement of June 15, 1904, is important. It is an historical narrative of a transaction long prior to the bankruptcy, and, with such
a sworn "declaration against interest" in the case, it is difficult
to see how a court of equity could refuse such relief as would
give the applicants the benefit of the trust which he thus declared he had created. Nor is this declaration a mere afterthought. Coffin's whole course of conduct shows that he considered himself a trustee for his fellow stockholders. The referee
has found that between July 30 and October 30, 1902, he collected from the sale of these lands and distributed to them 30
per cent of the amounts originally advanced by them. Nor were
his declarations merely oral. The referee finds that:
"In and about October, 1903, he wrote to some and made
statements to others of the parties named in the petition, and
therein called beneficiaries, that he soon hoped and intended to
pay another dividend of from 30 to 40 per cent to claimantl:1
who had advanced funds to the Nebraska Real Estate & Live
Stock Association, part of which was to be paid in cash and
part with notes secured by mortgages on the land in question.
See Exhibits 73 to 131."
Examination of the exhibits referred to shows that the declarations of Coffin as to the equities of the beneficiaries were
much more explicit than the above quotation would indicate.
Thus on August 2, 1902, he writes to one of the beneficiaries to
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whom he had sent three notes received as part payment for a

parcel of land just sold:

"A party in Nebraska has made me an offer of $950 for each

$1,000 note, but I have replied that the notes are not mine. If

you should wish to accept the offer, please so advise when re-

turning the receipt."

No one can peruse these exhibits without being convinced that

subsequent to June 2, 1902, Coffin undertook to manage these

lands, to sell them, and to distribute the proceeds in the interest

of all who had originally invested in the enterprise. No doubt

the fact that there was such a trust was kept secret, so that no

other prospective purchaser might question the title to any

property he sold, but it was communicated to the others over

Coffin's signature repeatedly, and, since the rights of no one

else had supervened during this period of secrecy, a court of

chancery would have enforced their equities had application

been made to do so just before the petition in bankruptcy was

filed. As the district judge expresses it, '' the acts of Mr. Coffin

after the decree [of June, 1902] undoubtedly put the stock-

holders in a position where they could, if there had been time,

have established such a relation;" i. e., a trust relationship.

That being so, the trustee in bankruptcy, who is not the grantee
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of the bankrupt for a valuable consideration, but a transferee

by act of the law, who takes his property subject to all existing

equities, cannot successfully dispute their right to establish such

relationship in an appropriate tribunal. And, since all parties

are here, this court may properly dispose of the controversy.

As to the various drafts referred to supra, the evidence is

not sufficiently clear to enable us to determine how much of

them represents proceeds of sales of land and how much repre-

sents general funds of the bankrupt. Upon remand of the cause

the District Court will be able to determine those questions.

The order is reversed, and cause remanded, with instructions

to the District Court to vacate the injunction which now pre:

vents Coffin as trustee for the "beneficiaries" from continuing

to sell this western land and to distribute the proceeds between

them. As to the drafts and cash, disposition can be made of

them in conformity with the views expressed in this opinion.3

3—See Carpenter v. Marnell, 3 129. Cf. In re Packing Co., 138 Fed.

B. & P. 40; In re Davie, 112 Fed. 625.

whom he had sent three notes received as part payment for a
parcel of land just sold:
''A party in Nebraska has made me an offer of $950 for t•a1·h
$1,000 note, but I have replied that the notes are not mine. If
you should wish to accept the offer, please so advise when returning the receipt."
~o one can peruse these exhibits without being convinced that
~uhsequent to June 2, 1902, Coffin undertook to manage these
lands, to sell them, and to distribute the proceeds in the interest
of all who had originally invested in the enterprise. No doubt
the fact that there was such a trust was kept secret, so that no
other prospective purchaser might question the title to any
property he sold, but it was communicated to the others over
Coffin's signature repeatedly, and, since the rights of no one
else had supervened during this period of secrecy, a court of
chancery would have enforced their equities bad application
been made to do so just before the petition in bankruptcy was
filed. AB the district judge expresses it, ''the acts of Mr. Coffin
after the decree [of June, 1902] undoubtedly put the stockholders in a position where they could, if there had been time,
have established such a relation;" i. e., a trust relationship.
That being so, the trustee in bankruptcy, who is not the grantee
of the bankrupt for a valuable consideration, but a transferee
by act of the law, who takes his property subject to all existing
equities, cannot successfully dispute their right to establish such
relationship in an appropriate ·tribunal. And, since all parties
are here, this court may properly dispose of the controversy.
As to the various drafts referred to supra, the evidence is
not sufficiently clear to enable us to determine how much of
them represents proceeds of sales of land and how much represents general funds of the bankrupt. Upon remand of the cause
the District Court will be able to determine those questions.
The order is reversed, and cause remanded, with instructions
to the District Court to vacate the injunction which now pre:
vents Coffin as trustee for the ''beneficiaries'' from continuing
to sell this western land and to distribute the proceeds between
them. AB to the drafts and cash, disposition can be made of
them in conformity with the views expressed in this opinion.s
3-See Carpenter v. Marnell, 3
B. & P. 40; In re Davia, 112 Fed.

129. Cf. In re Packing Co., 138 Fed.
625.
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PANY v. HALL

229 U. S. 511, 57 L. ed. 1306, 33 Sup. Ct. 885

(United States Supreme Court. June 9, 1913)

Hall, a resident of Douglas county, Nebraska, was employed

CHICAGO, BURLINGTON, & QUINCY RAILROAD COMPANY v. HALL

by the railroad as switchman in its yards in Omaha. His wages

were exempt from garnishment by the laws of Nebraska. In

229 U. S. 511, 57 L. ed. 1306, 33 Sup. Ct. 885

July, 1907, he was insolvent, and in that month, while tem-

porarily in the state of Iowa, two proceedings were instituted

(United States Supreme Court. June 9, 1913)

against him, in which he was personally served, and the rail-

road, which owed him $122 as wages, was garnisheed. In one

of these cases Rawles sued on an open account for $54.20, the

railroad being required to answer on August 10th. In the other,

Torrey, holding a judgment for $22.40, rendered in 1894, served

a summons of garnishment on the railroad, requiring it to an-

swer on August 27, 1907.

While these proceedings were pending in the Iowa courts,

Hall returned to Nebraska, and, on August 7, 1907, he was, on

his own application, adjudged a bankrupt, his wages being

claimed as exempt, and the two Iowa plaintiffs included in his

list of creditors. Notice of the bankruptcy proceeding was given

to them and to the railroad.

Thereafter, on August 10th, the railroad answered in the
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Rawles suit, admitting that it owed Hall $122, and a judgment

was accordingly entered against the railroad as garnishee for

$61.60. On August 27, it answered in the Torrey suit, and the

court entered judgment against it as garnishee for $56.91. Hall,

in the bankruptcy proceedings, had asked that, as allowed by

the laws of Nebraska, his wages be set apart as exempt, and filed

a petition praying that the railroad should be summarily ordered

to pay him the amount due for work done in June and July,

1907. The application was resisted by the railroad and was

denied by the court, which held, on the authority of Ingram v.

Wilson, 60 C. C. A. 618, 125 Fed. 913, that the bankruptcy court

could determine that the property was exempt, but had no juris-

diction to compel ita payment.

In view of that ruling, Hall made a further application to

have the $122 set off to him as exempt. An order to that effect

was passed by the referee. Hall was discharged as a bankrupt

in April, 1908, and then sued the railroad and recovered a judg-

H. A A. Bankruptcy—82

Hall, a resident of Douglas county, Nebraska, was employed
by the railroad as switchman in its yards in Omaha. His wages
were exempt from garnishment by the laws of Nebraska. In
July, 1907, he was insolvent, and in that month, while temporarily in the. state of Iowa, two proceedings were iustit ute<l
against him, in which he was personally served, and the railroad, which owed him $122 as wages, was garnisheed. In one
of these cases Rawles sued on an open accow1t for $54.20, the
railroad being required to answer on August 10th. In the other,
Torrey, holding a judgment for $22.40, rendered in 1894, served
a summons of garnishment on the railroad, requiring it to answer on August 27, 1907.
While these proceedings were pending in the Iowa courts,
Hall returned to Nebraska, and, on August 7, 1907, he was, on
his own application, adjudged a bankr\lpt, his wages being
claimed as exempt, and the two Iowa plaintiffs included in his
list of creditors. Notice of the bankruptcy proceeding was given
to them and to the railroad.
Thereafter, on August 10th, the railroad answered in the
Rawles suit, admitting that it owed Hall $122, and a judgment
was accordingly entered against the railroad as garnishee for
$61.60. On August 27, it answered in the Torrey suit, and the
court entered judgment against it as garnishee for $56.91. Hall,
in the bankruptcy proceedings, had asked that, as allowed by
the laws of Nebraska, his wages be set apart as exempt, and filed
a petition praying that the railroad should be summarily ordered
to pay him the amount due for work done in June and July,
1907. The application was resisted by the railroad and was
denied by the court, which held, on the authority of Ingram v.
Wilson, 60 C. C. A. 618, 125 Fed. 913, that the bankruptcy court
could determine that the property was exempt, but had no jurisdiction to compel its payment.
In view of that ruling, Hall made a further application to
have the $122 set off to him as exempt. An order to that effect
was passed by the referee. Hall was discharged as a bankrupt
in April, 1908, and then sued the railroe.d and recovered a judgH. le A. Bankruptc)'-82
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ment, which was affirmed by the Supreme Court (88 Neb. 20,

128 N. W. 645), and the case was brought here.

Mr. Justice LAMAR, after making the foregoing statement

ment, which was affirmed by the Supreme Court (88 Neb. 20.
128 N. W. 645), and the case was brought here.

of facts, delivered the opinion of the court:

Hall, a married man, head of a family, and insolvent, worked

as a switchman for the railroad company in Nebraska, his wages

being exempt from garnishment by the laws of that state. While

temporarily absent in Iowa, two suits were there brought against

him, summons of garnishment being served upon the railroad's

agent in Iowa, where it had been held that the Nebraska exemp-

tion statute had no extra-territorial effect.

While these two suits were pending in Iowa, Hall returned to

Nebraska, was adjudged a bankrupt, and claimed his wages as

exempt. No defense was made to the Iowa suits, and in both

eases judgment was entered against the railroad as garnishee.

For this reason it refused to pay Hall when he demanded the

money, which had been set apart to him as exempt by the referee.

He then sued the company and recovered a judgment, which

was affirmed by the Supreme Court of Nebraska. The railroad

. sued out a writ of error to test its liability in this class of cases,

which it insists are constantly arising, because of the employ-

ment of many persons on its lines, extending into different states,
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with varying garnishment laws. It contends that the laws of

Iowa do not recognize the Nebraska exemption of wages from

garnishment; that Hall was personally served in the Iowa suits,

and that the judgments therein entered against the railroad as

garnishee are unreversed and binding; that to compel it to pay

Hall and these Iowa plaintiffs also is to impose upon it a double

liability, and to deny to the judgments of the Iowa courts the

full faith and credit to which they are entitled under the Fed-

eral Constitution.

But if they were nullified by § 67/ of the bankruptcy act, they

are entitled to no faith and no credit. That they were so nulli-

fied is Hall's contention; for he insists that if there was a lien

against his wages, it was obtained by garnishment served within

four months of his bankruptcy, and discharged by virtue of the

provisions of § 67/, which declares that "all • • * liens ob-

tained through legal proceedings against a person who is in-

solvent, at any time within four months prior to the filing of a

petition in bankruptcy against him, shall be deemed null and

void in case he is adjudged a bankrupt, and the property af-

Mr. Justice LAMAR, after making the foregoing statement
of facts, delivered the opinion of the court:
Hall, a married man, head of a family, and insolvent, worked
as a switchman for the railroad company in Nebraska, his wages
being exempt from garnishment by the laws of that state. While
temporarily absent in Iowa, two suits were there brought against
him, summons of garnishment being served upon the railroad's
agent in Iowa, where it had been held that the Nebraska exemp- _
tion statute had no extra..territorial effect.
While these two suits were pending in Iowa, Hall returned to
Nebraska, was adjudged a bankrupt, and claimed his wages as
exempt. No defense was made to the Iowa suits, and in both
cases judgment was entered against the railroad as garnishee.
For this reason it refused to pay Hall when he demanded the
money, which had been set apart to him as exempt by the referee.
He then sued the company and recovered a judgment, which
was affirmed by the Supreme Court of Nebraska. The railroad
. sued out a writ of error to test its liability in this class of cases,
which it insists are constantly arising, because of the employment of many persons on its lines, extending into different states,
with varying garnishment laws. It contends that the laws of
Iowa do not recognize the Nebraska exemption of wages from
garnishment; that Hall was personally served in the Iowa suits,
and that the judgments therein entered against the railroad as
garnishee are unreversed and binding; that to compel it to pay
Hall and these Iowa plaintiffs also is to impose upon it a double
liability, and to deny to the judgments of the Iowa courts the
full faith and credit to which they are entitled under the Federal Constitution.
But if they were nullified by § 67f of the bankruptcy act, they
are entitled to no faith and no credit. That they were so nullified is Hall's contention; for he insists that if there was a lien
against bis wages, it was obtain,ed by garnishment served within
four mouths of his bankruptcy, and discharged by virtue of the
provisions of § 67f, which declares that ''all • • • liens obtained through legal proceedings against a person who is insolvent, at any time within four months prior to the .filing of a
prtition in bankruptcy against him, shall .be deemed null and
void in case he is adjudged a bankrupt, and the property af-
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fected by the levy, judgment, attachment, or other lien shall

be deemed wholly discharged and released from the same, and

fected by the levy, judgment, attachment, or other lien shall

shall pass tc the trustee as a part of the estate of the bankrupt."

The railroad, on the other hand, contends that under § 70 the

trustee acquires no title "to property which is exempt," and

that liens thereon are not discharged by § 6T/, since that section

has reference only to liens on property which can "pass to the

trustee as a part of the estate of the bankrupt."

On this question there is a difference of opinion, some state

and Federal courts holding that the bankruptcy act was intended

to protect the creditor's trust fund, and not the bankrupt's own

property, and that therefore liens against the exempt property

were not annulled even though obtained by legal proceedings

within four months of filing the petition. Re Driggs, 171 Fed.

897; Re Durham, 104 Fed. 231. On the other hand, Re Tune,

115 Fed. 906; Re Forbes, 108 C. C. A. 191, 186 Fed. 79, hold

that § €7/ annuls all such liens, both as against the property

which the trustee takes and that which may be set aside to the

bankrupt as exempt.

This view, we think, is supported both by the language of the

section and the general policy of the act, which was intended

not only to secure equality among creditors, but for the benefit

of the debtor in discharging him from his liabilities and en-
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abling him to start afresh with the property set apart to him

as exempt. Both of these objects would be defeated if judg-

ments like the present were not annulled, for otherwise the

two Iowa plaintiffs would not only obtain a preference over

other creditors, but would take property which it was the pur-

pose of the bankruptcy act to secure to the debtor.

Barring exceptional cases, which are specially provided for,

the policy of the act is to fix a four months' period in which a

creditor cannot obtain an advantage over other creditors nor a

lien against the debtor's property. "All liens obtained by legal

proceedings" within that period are declared to be null and

void. That universal language is not restricted by the later

provision that "the property affected by the • • * lien

shall be released from the same, and pass to the trustee as a part

of the estate of the bankrupt." It is true that title to exempt

property does not vest in the trustee, and cannot be adminis-

tered by him for the benefit of the creditors. But it can '' pass

to the trustee as a part of the estate of the bankrupt," for the

purposes named elsewhere in the statute, included in which is

be deemed wholly discharged and released from the same, and

shall p888 tc the trustee as a part of the estate of the bankrupt.''
The railroad, on the other hand, contends that under·§ 70 the
trustee acquires no title ''to property which is exempt,'' and
that liens thereon are not discharged by § 61{, since that section
has reference only to liens on property which can ''pass to the
trustee as a part of the estate of the bankrupt.''
On this question there is ·a difference of opinion, some state
and Federal courts holding that the bankruptcy act was intended
to protect the creditor's trust fund, and not the bankrupt's own
property, and that therefore liens against the exempt property
were not annulled even though obtained by legal proceedings
";thin four months of filing the petition. Re Driggs, 171 Fed.
897; Re Durham, 104 Fed. 231. On the other hand, Re Tune,
115 Fed. 906; Re Forbes, 108 C. C. A. 191, 186 Fed. 79, hold
that § f,7/ annuls a.II such liens, both as against the property
which the trustee takes and that which may be set aside to the
bankrupt as ex.empt.
This view, we think, is supported both by the language of the
section and the general policy of the act, which was intended
not only to secure equality among creditors, but for the benefit
of the debtor in discharging him from his liabilities and enabling him to start afresh with the property set apart to him
88 exempt. Both of these objects would be defeated if judgments like the present were uot annulled, for otherwise the
two Iowa plaintiffs would not only obtain a preference over
other creditors, but would take property which it was the purpose of the bankruptcy act to secure to the .debtor.
Barring exceptional cases, which are specially provided for,
the policy of the act is to fix a four months' period in which a
creditor cannot obtain an advantage over other creditors nor a
lien against the debtor's property. "All liens obtained by legal
proceedings" within that period are declared to be null and
void. That universal language is not restricted by the later
provision that ''the property affected by the • • • lien
shall be released from the same, and pass to the trustee as a part
of the estate of the bankrupt.'' It is true that title to exempt
property does not vest in the trustee, and cannot be administered by him for· the benefit of the creditors. But it can ''pass
to the trustee as a part of the estate of the bankrupt,'' for the
purposes named elsewhere in the statute, included in which is
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the duty to segregate, identify, and appraise what is claimed

to be exempt. He must make a report "of the articles set off

to the bankrupt, with the estimated value of each article," and

creditors have twenty days in which to except to the trustee"s

report. §47 (11) and general orders in bankruptcy 17. In

other words, the property is not automatically exempted, but

must "pass to the trustee as a part of the estate,"—not to be

administered for the benefit of creditors, but to enable him to

perform the duties incident to setting apart to the bankrupt

what, after a hearing, may be found to be exempt. Custody and

possession may be necessary to carry out these duties, and all

levies, seizures, and liens obtained by legal proceedings within

the four months, that may or do interfere with that possession,

are annulled, not only for the purpose of preventing the prop-

erty passing to the trustee as a part of the estate, but for all

purposes, including that of preventing their subsequent use

against property that may ultimately be set aside to the bank-

rupt. This property is withdrawn from the possession of the

trustee, not for the purpose of being subjected to such liens,

hut on the supposition that it needed no protection, inasmuch

as they had been nullified.

The liens rendered void by § 67/ are those obtained by legal
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proceedings within four months. The section does not, however,

defeat rights in the exempt property acquired by contract or by

waiver of the exemption. These may be enforced or foreclosed

by judgments obtained even after the petition in bankruptcy was

filed, under the principle declared in Lockwood v. Exchange

Bank, 190 U. S. 294, 47 L. ed. 1061, 23 Sup. Ct. Rep. 751. But

Hall did not waive his exemption in favor of the Iowa plaintiffs,

and they had no right against his wages except that which was

obtained by a legal proceeding within four months of the bank-

ruptcy. Those liens, having been annulled by § 67/ of the bank-

ruptcy act, furnished no defense to the railroad when sued by

Hall for his wages, earned in Nebraska, exempt by the laws of

that state, and duly set apart to him by the referee in bank-

ruptcy. The judgment of the Supreme Court of Nebraska is

affirmed.4

4—Southern Pac. Co. v. I. X. L.

Furniture, etc., House (Utah, 1914),

MO Pac. 665, acc.

the duty to segregate, identify, and appraise what is claimed
to be exempt. He must make a report '•of the articles set off
to the bankrupt, with the estimated value of each article,'' and
creditors have twenty days in which. to except to the trustee ·s
report. § 47 (11) and general orders in bankruptcy 17. Jn
other words, the property is not automatically exempted, but
must "pass to the trustee as a part of the estate, "-not to be
ad.ministered for the benefit of creditors, but to enable him to
perform the duties incident to setting apart to the bankrupt
what, after a hearing, may be found to be exempt. Custody and
possession may be necessary to carry out these duties, and all
levies, seizures, and liens obtained by legal proceedings within
the four months, that may or do interfere with that possession,
are annulled, not only for the purpose of preventing the property passing to the trustee as a part of the estate, but for all
purposes, including that ·of preventing their subsequent use
agaiwrt property that may ultimately be set aside to the bankrupt. This property is withdrawn from the possession of the
trustee, not for the purpose of being subjected to such liens,
hut on the supposition that it needed no protection, inasmuch
as they had been nullified.
The liens rendered void by § 67/ are those obtained by 'legal
proceedings within four months. The section does not, however,
defeat rights in the exempt property acquired by contract or by
waiver of the exemption. These may be enforced or foreclosed
hy judgments obtained even after the petition in bankruptcy was
filed, under the principle declared in Lockwood v. Exchange
Bank, 190 U. S. 294, 47 L. ed. 1061, 23 Sup. Ct. Rep. 751. But·
Hall did not waive his exemption in favor of the Iowa plaintiffs,
and they hacl no right against his wages except that which was
obtained by a legal proceeding within four months of the bankruptcy. Those liens, having been annulled by § 67/ of the bankruptcy act, furnished no defense to the railroad when sued by
Hall for his wages, earned in Nebraska, exempt_by the laws of
that state, and duly set apart to him by the referee in bankruptcy. The judgment of the Supreme Court of Nebraska lS
affirmed.4
4-Soutbern Pac. Co. v. I. X. L.
Furniture, etc., House (Utah, 1914),
H 0 Pac. 665, acc.
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LOCKWOOD v. EXCHANGE BANK

190 U. S. 294, 47 L. ed. 1061, 23 Sup. Ct. 751

LOCKWOOD v. EXCHANGE BANK

(United States Supreme Court. June 1, 1903)

In this proceeding, upon certain questions being certified by

190 U. S. 294, 47 L. ed. 1061, 23 Sup. Ct. 751

the United States Circuit Court of Appeals for the fifth circuit

for decision by this court, a writ of certiorari was allowed, and

(United States Supreme Court. June 1, 1903)

the entire record has been brought up for consideration.

The controversy is fully set forth in the following "state-

ment of case," embodied in the certificate of the Circuit Court

of Appeals:

"On the 23d day of November, 1900, said Joel W. Lockwood

was, on his application, duly adjudged a bankrupt by the District

Court of the United States for the southern district of Georgia.

On December 6, 1900, F. T. Rape was duly appointed trustee for

said bankrupt; on the 16th day of December, 1900, the said F. T.

Rape, trustee, set aside and designated as an exemption all of

the property returned by the said bankrupt in his schedule of

assets. On the 1st day of January, 1901, the Exchange Bank of

Fort Valley, a creditor who had duly proven its debt as an unse-

cured claim, filed exceptions to the trustee's assignment of home-

stead and exemption, upon the following grounds:

"' (a) That said creditor held a contract against the bankrupt

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

in which said bankrupt specially waived and renounced all right

to the homestead exemption allowed by the laws of Georgia or the

United States. Said waiver is contained in a note constituting

contract of indebtedness, and was made in accordance with the

provisions of the Constitution and laws of said state, authorizing

and empowering the debtor to waive and renounce in writing his

right to the benefit of the exemption provided for by the Con-

stitution and laws of said state.

"'(6) That creditor's debt was unsecured, save and except

so far as a waiver of homestead and exemption may be construed

as a security.

"' (c) That the trustee has set apart all the property of said

bankrupt returned by him in bankruptcy.

"'(d) Under the laws of Georgia, the debtor's exemption can-

not be subjected to the payment of a debt containing a waiver

of homestead except by putting said debt in judgment, and after-

wards causing execution to issue thereon to be levied on the

In this proceeding, upon certain questions being certified by
the United States Circuit Court of Appeals for the fifth circuit
for decision by this court, a writ of certiorari was allowed, and
the entire record has been brought up for consideration.
The controversy is fully set forth in the following "statt!ment of case,'' embodied in the certificate of the Circuit Court
of Appeals:
"On the 23d day of November, 1900, said J()('l \V. Lockwood
was, on his application, duly adjudged a bankrupt by the Distriet
Court of the United States for the southern district of Georgia.
On December 6, 1900, F. T. Rape was duly appointed trustee for
said bankrupt; on the 16th day of December, 1900, the said I•'. T.
Rape, trustee, set aside and designated as an exemption all of
the property retumed by the said bankrupt in his schedule of
assets. On the 1st day of January, 1901, the Exchange Bank of
Fort Valley, a creditor who had duly proven its debt as an u11sccured claim, filed exceptions to the trustee's assignment of homestead and exemption, upon the following grounds:
" '(a) That said creditor held a contract against the bankrupt
in which said bankrupt specially waived and renounced all right
to the homestead exemption allowed by the laws of Georgia or the
United States. Said waiver is contained in a note constituting
contract of indebtedness, and was made in accordance with the
provisions of the Constitution and laws of said state, authorizing
and empowering the debtor to \vaive and renounce in writing his
right to the benefit of the exemption provided for by the Constitution and laws of said state.
" ' (b) That creditor's debt was unsecured, save and except
so far as a waiver of homestead a11d exemption may be construed
as a security.
" '(c) That the trustee has set apart all the property of said
bankrupt returned by him in bankruptcy.
" '(d) Under the laws of Georgia, the debtor's exemption cannot be subjected to the payment of a debt containing a waiver
of homestead except by putting said debt in judgment, and afterwards causing execution to issue thereon to be levied on the
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exempt property, in accordance with the provisions of §§ 2850

et seq. of the Code of Georgia. If bankrupt court should ap-

prove trustee's assignment izi this case, without reserving to peti-

tioner the right to sue his claim and put same in judgment, and

without itself giving judgment for said debt, creditor would be

left without means of enforcing his rights created and arising

out of the aforesaid waiver, and would be without remedy.

"'(e) Creditor therefore prays equitable relief and such de-

cree as will protect his rights; that the homestead be set aside

and trustee be required to take charge of and administer the

property of said bankrupt so set apart, except so much as cannot

be waived, for the benefit of creditors holding waiver contracts.'

'' To these exceptions of the creditor the bankrupt duly filed a

demurrer on the following grounds:

"' (o) That said exceptions are wholly insufficient in law to

defeat the report of the trustee.

"'(b) That the exceptions made are not such as, under the

laws of Georgia, will defeat the setting apart of the exemption,

and furnish no reason why the trustee should not assign the

exemption.

"' (c) That the bankrupt court has no jurisdiction over ex-

empted property, and no authority to administer the same.
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".'(d) That there is no authority of law for the exceptions

made, nor for the relief sought.'

"The referee, Honorable Shelby Myrick, overruled the afore-

said demurrer, and directed the trustee to carve out of the said

exemption of property a portion of the same, amounting to

$300.00, which was to be free from the claims of all creditors.

The residue of the exempted property was to be sold, and the

proceeds held by the trustee for the benefit of creditors holding

waiver notes. The bankrupt was ordered to yield possession to

the trustee for the purpose of carrying out this order. The ref-

eree, at the request of bankrupt, certified the record in said case,

together with his decision thereon, to the Honorable Emory

Speer, judge of the District Court of said district, for final

determination. On the 30th March, 1901, said case came on regu-

larly to be tried before said district judge, and, after hearing

argument of counsel, his honor Judge Emory Speer held and

decided and adjudged the aforesaid exceptions to the determina-

tions and report of the trustee be sustained, and that the exemp-

tions set apart by the trustee in his said report be denied and

refused to the said bankrupt, save and except the item of house-

exempt property, ·in accordance with the provisiona of §§ 2850
et seq. of the Code of Georgia. If bankrupt court should approve trustee's assignment in this case, without reserving to petitioner the right to sue his claim and put same in judgment, and
without itself giving judgmel1t for said debt, creditor would be
left without means of enforcing his rights created and arising
out of the aforesaid waiver, and would be without remedy.
" '(e) Creditor therefore prays equitable relief and such decree 88 will protect his rights; that the homestead be set aside
· and trustee be required to take charge of and administer the
property of said bankrupt so set apart, except so much 88 cannot
be waived, for the benefit of credit~ holding waiver contracts.'
"To these exceptions of the creditor the bankrupt duly filed a
demurrer on the following grounds:
" '(a) That said exceptions are wholly insufficient in law to
defeat the report of the trustee.
'' ' ( b) That the exceptions made are not such as, under the
laws of Georgia, will defe.at the setting apart of the exemption.
and furnish no reason why the trustee should not assign the
exemption.
'' ' ( c) That the bankrupt court has no jurisdiction over exempted property, and no authority to administer the same.
" -' (d) That there is no authority of law for the exceptions
made, nor for the relief sought.'
''The referee, Honorable Shelby Myrick, overruled the aforesaid demurrer, and directed the trustee to carve out of the said
exemption of property a portion of the same, amounting to
$300.00, which was to be free from the claims of all creditors.
The residue of the exempted property was to be sold, and the
proceeds held by the trustee for the benefit of creditors holding
waiver notes. The bankrupt was ordered to yield possession to
the trustee for the purpose of carrying out this order. The referee, at the request of bankrupt, certified the record in said case,
together with his decision thereon, to the Honorable Emory
Speer, judge of the District Court of said district, for final
determination. On the 30th l\Iarch, 1901, said case came on regularly to be tried before said district judge, and, after hearing
argument of counsel, his honor Judge Emory Speer held and
decided and adjudged the aforesaid exceptions to the determinations and report of the trustee be sustained, and that the exemptions set apart by the trustee in bis said report be denied and
refused to the said bankrupt, save and except the item of house-
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hold furniture and wearing apparel, and that the said bankrupt

was not entitled to an exemption as claimed by him, by reason of

having waived and renounced in writing his rights thereto, in

accordance with the Constitution and laws of the state of

Georgia."

This judgment of the District Court is the one complained of,

and which was sought to be revised in the Circuit Court of

Appeals.

Mr. Justice WHITE, after making the foregoing statement,

delivered the opinion of the court:

The general exemption of property from levy or sale, author-

ized by article 9, § 1, fl 1, of the present Constitution of the state

bold furniture and wearing apparel, and that the said bankrupt
was not entitled to an exemption as claimed by him, hy reason of
having waived and renounced in writing his rights thereto, in
accordance with the Constitution and laws of the state of
Georgi.a. ''
This judgment of the District Court is the one complained of,
and which was sought to be revised in the Circuit Court of
Appeals.

of Georgia (that of 1877), is "realty or personalty, or both, to

the value in the aggregate of $1,600." By article 9, § 3, If 1, of

the same Constitution, a debtor is vested with power to waive or

renounce in writing this right of exemption, '' except as to wear-

ing apparel, and not exceeding $300 worth of household and

kitchen furniture and provisions.'' The mode of enforcement of

a waiver of exemption is provided for in § 2850 of the Code of

1895, reading as follows:

"In all cases when any defendant in execution has applied

for and had set apart a homestead of realty and personalty, or
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either, or where the same has been applied for and set apart out

of his property, as provided for by the Constitution and laws of

this state, and the plaintiff in execution is seeking to proceed

with the same, and there is no property except the homestead on

which to levy upon the ground that his debt falls within some one

of the classes for which the homestead is bound under the Con-

stitution, it shall and may be lawful for such plaintiff, his agent,

or attorney, to make affidavit before any officer authorized to

administer oaths that, to the best of his knowledge and belief,

the debt uppn which such execution is founded is one from which

the homestead is not exempt, and it shall be the duty of the officer

in whose hands the execution and affidavit are placed to proceed

at once to levy and sell, as though the property had never been

set apart. The defendant in such execution may, if he desires to

do so, deny the truth of the plaintiff's affidavit by filing with

the levying officer.a counter affidavit."

The question presented on the record before us may be stated

in similar language to that which was used by the district judge

—the correctness of whose decision in the case at bar is now for

Mr. Justice WHITE, after making the foregoing statement,
delivered the opinion of the court:
The general exemption of property from levy or sale, authorized by article 9, § 1, if 1, of the present Constitution of the state
of Georgia (that of 1877), is "realty or personalty, or both, to
the value in the aggregate of $1,600. " By article 9, § 3, if 1, of
the same Constitution, a debtor is vested with power to waive or
renounce in writing this right of exemption, "except as to wearing apparel, and not exceeding $:300 worth of household and
kitchen furniture and provisions.'' The mode of enforcement of
a. waiver of exemption is provided for in § 2850 of the Code of
1895, reading as follows:
''In a.II cases . when any defendant in execution has applied
for and had set apart a homestead of realty and personalty, or
either, or where the same has been applied for and set apart out
of his propert.tr, as provided for by the Constitution and laws of
this state, and the plaintiff in execution is seeking to proceed
with the same, and there is no property except the homestead on
which to levy upon the ground that his debt falls within some one
of the classes for which the homestead is bound under the Constitution, it shall and may be lawful for such plaintiff, .his agent,
or attorney, to make affidavit before any officer authorized to
administer oaths that, to the best of his knowledge and belief,
the debt u~n which such execution is founded is one from which
the homestead is not exempt, and it shall be the duty of the officer
in whose hands the execution and affidavit are placed to proceed
at once to levy and sell, as though the property had never been
set apart. The defendant in such execution may, if he desires to
do so, deny the truth of the plaintiff's affidavit by filing with
the levying officer. a counter affidavit.''
The question presented on the record before us may be stated
in similar language to that which was used by the district judge
-the correctness of whose decision in the case at bar is now for
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review—in the course of his opinion In re Woodruff, 96 Fed. 317,

as follows (p. 318):

"Has the bankruptcy court jurisdiction to protect or enforce

against the bankrupt's exemption the rights of creditors not hav-

ing a judgment or other lien, whose promissory notes or other

like obligations to pay contain a written waiver of the homestead

and exemption authorized and prescribed by the Constitution of

the state, or are such creditors to be remitted to the state courts

for such relief as may be there obtained I''

The provisions of the bankruptcy act of 1898 [30 Stat. at L.

544, c. 541 (U. S. Comp. Stat. 1901, p. 3418),] which control the

consideration of the question just propounded are as follows:

By clause 11 of § 2 courts of bankruptcy are vested with juris-

diction to "determine all claims of bankrupts to their exemp-

tions." § 6 provides as follows:

"§ 6. This act shall not affect the allowance to bankrupts of

the exemptions which are prescribed by the state laws in force

at the time of the filing of the petition in the state wherein they

have had their domicil for the six months or the greater portion

thereof immediately preceding the filing of the petition."

By clause 8 of § 7 the bankrupt is required to schedule all his

property, and to make "a claim for such exemptions as he may
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be entitled to." By clause 11 of § 47 it is made the duty of the

trustees to "set apart the bankrupt's exemptions and report

the items and estimated value thereof to the court as soon as

practicable after their appointment." By § 67 it is provided,

among other things, that the property of the debtor fraudulently

conveyed, etc., "shall, if he be adjudged a bankrupt, and the

same is not exempt from execution and liability for debts by the

law of his domicil, be and remain a part of the assets and estate

of the bankrupt," etc. In § 70 is enumerated the property of

the bankrupt which is to vest in the trustee as of the date of

the adjudication in bankruptcy, "except in so far as it is to

property which is exempt."

Under the bankruptcy act of 1867 [14 Stat . at L. 522, c. 176]

it was held that property generally exempted by the state law

from the claims of creditors was not part of the assets of the

bankrupt, and did not pass to the assignee, but that such prop-

erty must be pursued by those having special claims against it,

in the proper state tribunals. Thus, speaking of the act of 1867,

Mr. Justice Bradley (Re Bass, 3 Woods, 382, 384, Fed. Cas.

No. 1,091) said:

review-in the course of his opinion In re Woodruff, 96 Fed. 317,
as follows (p. 318):
''Has the bankruptcy court jurisdiction to protect or enforce
against the bankrupt's exemption the rights of creditors not having a judgment or other lien, whose promiasory notes or other
like obligations to pay contain a written waiver of the homestead
and exemption authorized and prescribed by the Constitution of
the state, or are such creditors to be remitted to the state courts
for such relief as may be there obtained T''
The provisions of the bankruptcy act of 1898 [30 Stat. at L.
544, c. 541 (U.S. Comp. Stat. 1901, p. 3418),] which control the
consideration of the question just propounded are as follows:
By clause 11 of § 2 courts of bankruptcy are vested with jurisdiction to ''determine all claims of bankrupts to their exemptions.'' § 6 provides as follows:
'' § 6. This act shall not affect the· allowance to bankrupts of
the exemptions which are prescribed by the state laws in force
at the time of the filing of the petition in the state wherein they
have had their domicil for the six months or the greater portion
thereof immediately preceding the filing of the petition."
By clause 8 of § 7 the bankrupt is required to schedule all his
property, and to make "a claim for such exemptions as be may
be entitled to.'' By clause 11 of § 47 it is made the duty of the
trustees to ''set apart the bankrupt's exemptions and report
the items and estimated value thereof to the court as soon as
practicable after their appointment.'' By § 67 it is provided,
among other things, that the property of the debtor fraudulently
conveyed, etc., ''shall, if he be adjudged a bankrupt, and the
same is not exempt from execution and liability for debts by the
law of his domicil, be and remain a part of the assets and estate
of the bankrnpt," etc. In § 70 is enumerated the property of
the bankrupt which is to vest in the trustee as of the date of
the adjudication in bankruptcy, "except in so far as it is to
property which is exempt."
Under the bankruptcy act of 1867 [14 Stat. at L. 522, c. 176]
it was held that property generally exempted by the state law
from the claims of creditors was not part of the assets of the
bankrupt, and did not pass to the assignee, but that such property must be pursued by those having special claims against it,
in the proper state tribunals. Thus, speaking of the act of 1867,
Mr. Justice Bradley (Re Bass, 3 Woods, 382, 384, Fed. Cas.
No. 1,091) said:
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'' Not only is all property exempted by state laws, as those laws

stood in 1871, expressly excepted from the operation of the con-

veyance to the assignee, but it is added in the section referred to,

as if ex industria, that 'these exceptions shall operate as a limi-

tation upon the conveyance of the property of the bankrupt to

his assignee, and in no case shall the property hereby excepted

pass to the assignee, or the title of the bankrupt thereto be im-

paired or affected by any of the provisions of this title.'

"In other words, it is made as clear as anything can be that

such exempted property constitutes no part of the assets in

bankruptcy. The agreement of the bankrupt in any particular

case to waive the right to the exemption makes no difference. He

may owe other debts in regard to which no such agreement has

been made. But whether so or not, it is not for the bankrupt

court to inquire. The exemption is created by the state law, and

the assignee acquires no title to the exempt property. If the

creditor has a claim against it, he must prosecute that claim in

a court which has jurisdiction over the property, which the bank-

rupt court has not.''

We think that the terms of the bankruptcy act of 1898, above

set out, as clearly evidence the intention of Congress that the

title to the property of a bankrupt, generally exempted by state

laws, should remain in the bankrupt, and not pass to his repre-
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sentative in bankruptcy, as did the provisions of the act of 1867,

considered In re Bass. The fact that the act c-f 1898 confers

upon the court of bankruptcy authority to control exempt prop-

erty in order to set it aside, and thus exclude it from the assets

of the bankrupt estate to be administered, affords no just ground

for holding that the court of bankruptcy must administer and

distribute, as included in the assets of the estate, the very prop-

erty which the act, in unambiguous language, declares shall not

pass from the bankrupt, or become part of the bankruptcy assets.

The two provisions of the statute must be construed together,

and both be given effect. Moreover, the want of power in the

court of bankruptcy to administer exempt property is, besides,

shown by the context of the act; since, throughout its text, ex-

empt property is contrasted with property not exempt, the lat-

ter alone constituting assets of the bankrupt estate subject to

administration. The act of 1898, instead of manifesting the pur-

pose of Congress to adopt a different rule from that which was

applied, as we have seen, with reference to the act of 1867, on

the contrary, exhibits the intention to perpetuate the rule, since

"Not only is all property exempted by state laws, as those laws
stood in 1871, expressly excepted from the operation of the conveyance to the assignee, but it is added in the section reforred to,
as if ex indu-stria, that 'these exceptions shall operate as a limitation upon the conveyance of the property of the bankrupt to
his assignee, and in no case shall the property hereby excepted
pass to the assignee, or the title of the bankrupt thereto be impaired or affected by any of the provisions of this title.'
''In other words, it is made as clear as anything can be that
such exempted property constitutes no part of the assets in
ba11kruptey. The agreement of the bankrupt in any particular
case to waive the right to the exemption makes no difference. He
may owe other debts in regard to which no such agreement has
been made. But whether so or not, it is not for the bankrupt
court to inquire. The exemption is created by the state law, and
the assignee acquires no title to the exempt property. If the
creditor has a claim against it, he must prosecute that claim in
a court which has jurisdiction over the property, which the bankrupt court has not.''
We think that the terms of the bankruptcy act of 1898, above
set out, as clearly evidence the intention of Congress that the
title to the property of a bankrupt, generally exempted by state
laws, should remain in the bankrupt, and not pass to his representative in bankruptcy, as did the provisions of the act of 1867,
considered In re Baas. The fact that the act o-f 1898 confers
upon the court of bankruptcy authority to control exempt property in order to set it aside, and thus exclude it from the assets
of the bankrupt estate to be administered, affords no jUBt ground
for holding that the court of bankruptcy must administer and
distribute, as included in the assets of the estate, the very property which the act, in unambiguous language, declares shall not
pass from the bankrupt, or become part of the bankruptcy assets.
The two provisions of the statute must be construed together,
and both be given effect. Moreover, the want of power in the
eourt of bankruptcy to administer exempt property is, besides,
shown by the context of the act; since, throughout its text, exempt property is contrasted with property not exempt, the latter alone constituting assets of the bankrupt estate subject to
administration. The act of 1898, instead of manifestiug the purpose of Congress to adopt a different rule from that which was
applied, as we have seen, with reference to the act of 1867, on
tlie contrary, exhibits the intention to perpetuate the rule, since
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the provision of the statute to which we have referred in reason

is consonant only with that hypothesis.

Though it be conceded that some inconvenience may arise from

the construction which the text of the statute requires, the fact

of such inconvenience would not justify us in disregarding both

its letter and spirit. Besides, if mere arguments of incon-

venience were to have weight, the fact cannot be overlooked that

the contrary construction would produce a greater inconvenience.

The difference, however, between the two is this: That in the

latter case—that is, causing the exempt property to form a part

of the bankruptcy assets—the inconvenience would be irremedi-

able, since it would compel the administration of the exempt

property as part of the estate in bankruptcy; whilst in the other,

the rights of creditors having no lien, as in the case at bar, but

having a remedy under the state law against the exempt prop-

erty, may be protected by the court of bankruptcy, since, cer-

tainly, there would exist in favor of a creditor holding a waiver

. note, like that possessed by the petitioning creditor in the case at

bar, an equity entitling him to a reasonable postponement of

the discharge of the bankrupt, in order to allow the institution

in the State Court of such proceedings as might be necessary

to make effective the rights possessed by the creditor.
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As, in the case at bar, the entire property which the bank-

rupt owned is within the exemption of the state law, it becomes

unnecessary to consider what, if any, remedy might be available

in the court of bankruptcy for the benefit of general creditors,

in order to prevent the creditor holding the waiver as to exempt

property from taking a dividend on his whole claim from the

general assets, and thereafter availing himself of the right result-

ing from the waiver to proceed against exempt property.

The judgment of the District Court is reversed, and the pro-

ceeding is remanded to that court with directions to overrule

the exceptions to the trustee's assignment of homestead and

exemption, and to withhold the discharge of the bankrupt, if

he be otherwise entitled thereto, until a reasonable time has

elapsed for the excepting creditor to assert, in a state tribunal,

his alleged right to subject the exempt property to the satis-

faction of his claim. And it is so ordered.

the provision of the statute to' which we have referred in reason
is consonant only with that hypothesis.
Though it be conceded that some inconvenience may &rise from
the construction which the text of the statute requires, the fact
of such inconvenience would not justify us in disregarding both
its letter and spirit. Besides, if mere arguments of inconvenience were to have weight, the fact cannot be overlooked that
the contrary construction would produce a greater inconvenience.
The difference, however, between the two is this: That in the
latter case-that is, causing the exempt property to form a part
of the bankruptcy assets-the inconvenience would be irremediable, since it would compel the administration of the exempt
property as part of the estate in bankruptcy; whilst in the other~
the rights of creditors having no lien, as in the case at bar, but
having a remedy under the state law against the exempt property, may be protected by the court of bankruptcy, since, certainly, there would exist in favor of a creditor holding a waiver
. note, like that possessed by the petitioning creditor in the case at
har, an equity entitling him to a reasooable postponement of
the discharge of the bankrupt, in order to allow the institution
in the State Court of such proceedings as might be neeesaary
to muke dfective the rights possessed by the creditor.
As, in the case at bar, the entire property which the bankrupt owned is within the exemption of the state law, it becomes
unnecessary to consider what, if any, remedy might be available
in the court of bankruptcy for the benefit of general creditora,
in order to prevent the creditor holding the waiver as to exempt
property from taking a dividend on his whole claim from the
general assets, and thereafter availing himself of the right resulting from the waiver to proceed against exempt property.
The judgment of the District Ct>Url is reversed, and the proceeding is remanded to that court with directions to overrule
the exceptions to the trustee's assignment of homestead and
exemption, and to withhold the disch~rge of the bankrupt, if
be be otherwise entitled thereto, until a reasonable time has
elapsed for the excepting creditor to assert, in a state tribunal,
bis alleged right to subject the exempt property to the satisfaction of his claim. And it is so ordered.
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In re GHAZAL

174 Fed. 809, 98 C. C. A. 517

(Circuit Court of Appeals, Second Circuit. December 7, 1909)

In re GHAZAL

LACOMBE, Circuit Judge. The sum in question was awarded

to Ohazal by the Treasury Department on May 6, 1908, as a

174 Fed. 809, 98 C. C. A. 517

reward for information given by him against smugglers, which

information resulted in the discovery and confiscation by the

United States government of certain smuggled property. The

(Circuit Court of Appeals, Second Circuit. December 7, 1909)

award was made under authority of Act June 22, 1874, c. 391,

§ 4, 18 Stat. 186 (U. S. Comp. St. 1901, p. 2019), which provides:

"That whenever any officer of the customs or other person

shall detect and seize goods, wares, or merchandise, in the act

of being smuggled, or which have been smuggled, he shall be

entitled to such compensation therefor as the Secretary of the

Treasury shall award not exceeding in amount one-half of the

net proceeds, if any, resulting from such seizure, after deduct-

ing all duties, costs, and charges connected therewith: provided,

that for the purpose of this act smuggling shall be construed to

mean the act, with intent to defraud, of bringing into the United

States, or with like intent, attempting to bring into the United

States, dutiable articles without passing the same, or the pack-

age containing the same, through the custom house, or submitting
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them to the officers of the revenue for examination. And when-

ever any person not an officer of the United States shall furnish

to a district attorney, or to any chief, officer of the customs,

original information concerning any fraud upon the customs-

revenue, perpetuated or contemplated, which shall lead to the

recovery of any duties withheld, or of any fine, penalty, or for-

feiture incurred, whether by importers or their agents, or by

any officer or person employed in the customs service, such com-

pensation may, on such recovery, be paid to such person so fur-

nishing information as shall be just and reasonable, not exceeding

in any case the sum of five thousand dollars; which compensa-

tion shall be paid, under the direction of the Secretary of the

Treasury out of any money appropriated for that purpose.''

It is clear that the statute makes the Secretary of the Treasury

the sole judge as to whether there is an informer who is entitled

to a share under this section. Until he acts the informer has

merely an expectation of reward. Ramsey v. U. S., 14 Ct. CI.

-

LACO)IBE, Circuit Judge. The sum in question was awarded
to Ghazal by the Treasury Department on May 6, 1908, as a
reward for information given by him against smugglers, which
information resulted in the discovery and confiscation by the
United States government of certain smuggled property. The
award was made under authority of Act June 22, 1874, c. 391,
§ 4, 18 Stat. 186 (U.S. Comp. St. 1901, p. 2019), which provides:
''That whenever any officer of the customs or other person
shall detect and seize goods, wares, or merchandise, in the act
of being smuggled, or which have been smuggled, he shall be
entitled to such compensation therefor as the Secretary of the
Treasury shall award not exceeding in amount one-half of the
net proceeds, if any, resulting from such seizure, after deducting all duties, costs, and charges connected therewith: provided,
that for the purpose of this act smuggling shall be construed to
mean the act, with intent to defraud, of bringing into the United
States, or with like intent, attempting to bring into the United
States, dutiable articles without passing the same, or the package containing the same, through the custom house, or submitting
them to the officers of the revenue for examination. And whenever any person not an officer of the United States shall furnish
to a district attorney, or to any chief, officer of the customs,
original information concerning any fraud upon the customsrevenue, perpetuated or contemplated, which shall lead to the
recovery of any duties withheld, or of any fine, penalty, or forfeiture incurred, whether by importers or their agents, or by
any officer or person employed in the customs service, such compensation may, on such recovery, be paid to such person so furnishing information as shall be just and reasonable, not exceeding
in any case the sum of five thousand dollars; which compensation shall be paid, under the direction of the Secretary of the
Treasury out of any money appropriated for that purpose.''
It is clear that the statute makes the Secretary of the Treasury
the sole judge as to whether there is an informer who is entitled
to a share under this section. Until he acts the informer has
merely an expectation of reward. Ramsey v. U. S., 14 Ct. Cl.
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367. The trustee does not question the accuracy of this proposi-

tion.

§ 3477, Eev. St. U. S. (U. S. Comp. St. 1901, p. 2320),

provides:

"All transfers and assignments made of any claim upon the

United States or any part or share thereof, or interest theiein,

whether absolute or conditional, and whatever may be the con-

sideration therefor, and all powers of attorney, orders, or other

authorities for receiving payment of any such claim, or any part

or share thereof, shall be absolutely null and void, unless they

are freely made and executed in the presence of at least two

attesting witnesses, after the allowance of such a claim, the ascer-

tainment of the amount due, and the issuing of a warrant for the

payment thereof, such transfers, assignment, and powers of at-

torney, must recite the warrant for payment, and must be

acknowledged by the person making them, before an officer hav-

ing authority to take acknowledgments of deeds, and shall be

certified by the officer; and it must appear by the certificate that

the officer at the time of the acknowledgment, read and fully

explained the transfer, assignment or warrant of attorney to the

person acknowledging the same."

It is therefore apparent that, before the allowance to him of
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the $428.93, Ghazal could not have transferred the same, be-

cause any such attempted transfer would be null and void, and

certainly a hoped-for award, not yet made, could not have been

levied upon and sold in judicial process against him.

The relevant provision of the bankrupt act (Act July 1, 1898,

c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]) is:

"§70. That the trustee • • • shall * • • be vested

by operation of law with the title of the bankrupt as of the date

he was adjudged a bankrupt * * * to all • * • prop-

erty which prior to the filing of the petition he could by any

means have transferred or which might have been levied upon

and sold under judicial process against him."

The petition in bankruptcy was filed on April 29, 1908, but

the award was not made by the Secretary of the Treasury until

May 6, 1909. Under the provisions of statute above cited, there-

fore the trustee did not take title to this sum of $428.93.

It is contended, and the District Judge reached the/Conclusion,

that the bankrupt was estopped from insisting that title to this

sum never passed to the trustee. Before petition was filed Ghazal

had made assignments to some of his creditors of certain sums,

367. The trustee does not question the accuracy of this proposition.
§ 3477, Rev. St. U. S. (U. S. Comp. St. 1901, p. 2320),
provides:
"All transfers and assignments made of any claim upon the
United States or any part or share thereof, or interest the: ein,
whether absolute or conditional, and whatever may be the consideration therefor, and all powers of attorney, orders, or other
authorities for receiving payment of any such claim, or any part
or share thereof, shall be absolutely null and void, unless they
are freely made and executed in the presence of at least two
attesting witnesses, after the allowance of such a claim, the ascertainment of the amount due, and the issuing of a warrant for the
payment thereof, such transfers, BBSignment, and powers of attorney, must recite the warrant for payment, and mUBt be
acknowledged by the person making them, before an officer having authority to take acknowledgments of deeds, and shall be
certified by the officer; and it must appear by the certificate that
the officer at the time of the acknowledgment, read and fully
explained the transfer, assignment or warrant of attorney to the
person acknowledging the same.''
It is therefore apparent that, before the allowance to him of
the $428.93, Ghazal could not have transferred the same, because any such attempted transfer would be null and void, and
certainly a hoped-for award, 11ot yet made, could not have been
levied upon and sold in judicial process against him.
The relevant provision of the bankrupt act (Act July 1, 1898,
c. 541, 30 Stat. 565 [U.S. Comp. St. 1901, p. 3451]) is:
'' § 70. That the trustee • • • shall • • • be vested
by operation of law with the title of the bankrupt as of the date
he was adjudged a bankrupt • • • to all • • • property which prior to the filing of the petition he could by any
means have transferred or which might have been levied upon
and sold under judicial process against him.''
The petition in bankruptcy was filed on April 29, 1908, but
the award was not made by the Secretary of the Treasury until
May 6, 1909. Under the provisions of statute above cited, therefore the trustee did not take title to this sum of $428.93.
It is conten<led, and the District Judge reached the ,eonclusion,
that the bankrupt was estopped from insisting that title to this
sum never passed to the trustee. Before petition was filed Ghazal
ha.d made assignments to some of his creditors of certain sums,
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out of moneys to be paid him by the government, all of which

assignments were of course "null and void." It was on the

theory that these were preferential that proceedings in involun-

tary bankruptcy were instituted. Ghazal at first disputed the

allegation of the petition, but subsequently withdrew his answer

and consented to an adjudication. The proposition contended

for is that:

"When the bankrupt voluntarily receded from his position

and endeavored to accept what now appears to be the benefits of

the bankruptcy statute in this case, in the way of applying for

a discharge from his debts, and at the same time to keep out of

the estate in bankruptcy the only property about which the cred-

itors could have attempted to maintain their position • • •

the bankrupt is estopped from insisting that upon the 29th of

April he could not have transferred his claim against the United

States."

We do not find, in the circumstance that he has not chosen to

oppose adjudication, sufficient ground for holding him to be

estopped from insisting that after-acquired property shall not

go to the trustee. No injury has resulted therefrom, and no

one has been misled thereby. Nor can we see that the circum-

stance that he had no property at the time of adjudication is
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any reason why he should be required to give up after-acquired

property, which the bankrupt act did not transfer to his trustee.

The order is reversed.8

PAGE v. EDMUNDS

187 U. S. 596, 47 L. ed. 318, 23 Sup. Ct. 200

(United States Supreme Court. January 5, 1903)

The appellant is a resident of Philadelphia, Pennsylvania, and

has been a member of the Philadelphia Stock Exchange in good

standing since the year 1880. On the 16th of November, 1899,

he was adjudged a voluntary bankrupt in the District Court for

the eastern district of Pennsylvania, and the cause was referred

to Alfred Driver, Esq., referee in bankruptcy. In the schedules

out of moneys to be paid him by the government, all of whid1
assignments were of course "null and void." lt was 011 the
theory that these were preferential that proceedings in involuntary bankruptcy were instituted. Ghazal at first disputed the
allegation of the petition, but subsequently withdrew his answer
and consented to an adjudication. The proposition contended
for is that:
''When the bankrupt voluntarily receded from his position
and en<leavore<l to accept what now appears to be the benefits of
the bankruptcy statute in this case, in the way of applying for
a discharge from his debts, and at the same time to keep out of
the estate in bankruptcy the only property about which the creditors could have attempted to maintain their position • • •
the bankrupt is estopped from insisting that upon the 29th of
April he could not have transferred his claim against the United
Stat.es."
We do not find, in the circumstance that he has not chosen to
oppose adjudication, sufficient ground for holding him to be
estopped from insisting that after-acquired property shall not
go to the trustee. No injury has resulted therefrom, and no
one has been misled thereby. Nor can we see that the circumstance that he had no property a.t the time of adjudication is
any reason why he should be required to give up after-acquired
property, which the bankrupt act did not transfer to his trustee.
The order is reversed. 3

attached to his petition the appellant did not include as an asset

of his estate his membership in the stock exchange. His trustee

in bankruptcy caused the membership to be appraised, and peti-

PAGE v. EDMUNDS

6—Cf. Tart v. Maiiely, 120 N. Y. Williams v. Heard, 140 U. S. 529

474; Brooks v. Ahrens, 68 Md. 212; (reversing Heard v. Sturgis, 146

187 U. S. 596, 47 L. ed. 318, 23 Sup. Ct. 200

Kingsbury v. Mattocks, 81 Me. 310; Mass. 545).

(United States Supreme Court. January 5, 1903)
The appellant is a resident of Philadelphia, Pennsylvania, and
has been a member of the Philadelphia StOC'k Exchange in good
standing since the year 1880. On the 16th of November, 1899,
he was adjudged a voluntary bankrupt in the District Court for
the eastern district of Pennsylvania, and the cause was referred
to Alfred Driver, Esq., referee in bankruptcy. In the schedules
attached to his petition the appellant did not include as an asset
of his estate his membership in the stock exchange. His trustee
in bankruptcy caused the membership to be appraised, and peti&-Cf. Taft v. Maisely, 120 N. Y.
4 i4; Brooks l". Ahrens, 68 Md. 212;
Kingsbury v. Mattocks, 81 Me. 310;

William11 v. Heard, 140 U. S. 529

(re,·ersing Heard v. Sturgis, 146
Mau. 545).
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tioued the referee for an order to sell the same. The petition

was heard before the referee, who, after hearing, filed his report

containing a summary as follows:

"The said Page was adjudicated a bankrupt upon his own

petition on November 16, 1899. Upon his examination he stated

that he is a member of the Philadelphia Stock Exchange; that

he bought his seat in 1880, paying for it at that time about

$5,500; that when a member wishes to dispose of his seat he

hunts up somebody who wants to buy and sells it to him; that

seats are always salable; that the last price paid of which he

heard was $8,500; that he could sell his seat at any time to any-

one who wanted to buy it; that the buyer takes it with the under-

standing that he will be elected a member; otherwise it is no

sale; that he could sell his seat without the approval and con-

currence of the other members; that he did not include the seat

as an asset in his schedules because from his understanding of

the matter he did not consider it an asset; that in the event of

his death there would be paid to his wife $5,000 out of the

gratuity fund, and that she would get said sum and the seat; that

if he should sell the seat the gratuity or insurance would go with

the seat.

"The trustee upon this evidence of the bankrupt caused the
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seat in the stock exchange to be appraised, and the appraisers

have reported its value to be $8,000.

"The secretary of the stock exchange testified that the bank-

rupt had no unsettled contracts with or claims against him by

any member of the exchange. The Philadelphia Stock Exchange

is an unincorporated association. The constitution and by-laws

were offered in evidence.

•••

"The by-laws contain no provision relating to membership or

transfer of membership."

As a conclusion from these facts and from the bankrupt law,

the referee on March 7, 1900, "ordered that the trustee sell at

public auction the seat or membership of Edward D. Page, the

bankrupt, and all his right and interest therein, subject to the

constitution and by-laws of the Philadelphia Stock Exchange

regulating membership therein."

The appellant petitioned for a review of the referee"s order by

the District Court, averring error in the order in that the peti-

tioner was advised and believed that his membership in the Phila-

delphia Stock Exchange was not property within the meaning

tioned the referee for an order to sell the same. The petition
was heard before the referee, who, after bearing, filed bis report
containing a summary as follows:
''The said Page was adjudicated a bankrupt upon his own
petition on November 16, 1899. Upon his examination he stated
that he is a member of the Philadelphia Stock Exchange; that
he bought his seat in 1880, paying for it at that time about
$5,500; that when a member wishes to dispose of his seat he
hunts up somebody who want.s to buy and sells it to him; that
scats are always salable; that the last price paid of whieh he
heard was $8,500 ; that he could sell his seat at any time to anyone who wanted to· buy it; that the buyer takes it with the understanding that he will be elected a member; otherwise it is no
sale; that he could sell his seat without the approval and concurrence of the other members; that he did not include the seat
as an asset in his schedules because from bis understanding of
the matter he did not consider it an asset; that in the event of
his death there would be paid to his wife $5,000 out of the
gratuity fund, and that she would get said sum and the seat; that
if he should sell the seat the gratuity or insurance would go with
the seat.
''The trustee upon this evidence of the bankrupt caused the
seat in the stock exchange to be appraised, and the appraisers
have reported its value to be $8,000. ·
''The secretary of the stock exchange testified that the bankrupt had no unsettled contracts with or claims against him by
any member of the exchange. The Philadelphia Stock Exchange
is an unincorporated association. The constitution and by-laws
were offered in evidence.

• • •

''The by-laws contain no provision relating to membership or
transfer of membership.''
As a conclusion from these facts and from the bankrupt law,
the referee on March 7, 1900, ''ordered that the trustee sell at
public auction the seat or membership of Edward D. Page, the
bankrupt, and all his right and interest therein, subject to the
constitution and by-laws of the Philadelphia Stock Exchange
regulating membership therein.''
The ap~llant petitioned for a. review of the referee ·s order by
the District Court, averring error in the order in that the petitioner was advised and believed that his membership in the Philadelphia Stock Exchange was not property within the meaning
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of the bankrupt act of July 1, 1898 (U. S. Comp. St. 1901, p.

3418), nor was it an asset of his estate which could be sold by his

trustee in bankruptcy.

On June 19, 1900, the District Court approved the order of

sale made by the referee, and directed it to be executed. The

matter was then taken for review to the Circuit Court of Appeals,

which court confirmed the order of the District Court. This

appeal was thereupon taken.

Mr. Justice McKJENNA delivered the opinion of the court:

The case presented by the record is a simple one, and does not

of the bankrupt act of July 1, 1898 (U. S. Comp. St. 1901, p.
3418), nor was it an asset of his estate which could be sold by his
trustee in bankruptcy.
On June 19, 1900, the District Court approved the order of
sale made by the referee, and directed it to be executed. The
matter was then taken for review to the Circuit Court of Appeals,
which court confirmed the order of the District Court. This
appeal was thereupon taken.

call for elaborate discussion. Indeed, it has been virtually ruled

by this court. Hyde v. Woods, 94 U. S. 525, 24 L. ed. 265; Spar-

hawk v. Yerkes, 142 U. S. 1, 35 L. ed. 915, 12 Sup. Ct. Rep. 104.

§ 70 of the bankrupt act of 1898 provides that the trustee shall

be vested with:

"The title of the bankrupt as of the date he was adjudged a

bankrupt, except in so far as it is property which is exempt, to

all • • •

"(3) Powers which he might have exercised for his own

benefit. • • *

"(5) Property which prior to the filing of the petition he could

by any means have transferred, or which might have been levied
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upon and sold under judicial process.''

•••

1. Was the seat in the stock exchange property which could

have been by any means transferred, or which might have been

levied upon and sold under judicial process? If the seat was

subject to either manner of disposition, it passed to the trustee

of the appellant's estate.

We think it could have been transferred within the meaning

of the statute. The appellant could have sold his membership,

the purchaser taking it subject to election by the exchange, and

some other conditions. It had decided value. The appellant paid

for it in 1880, $5,500, and he testified that the last price he had

heard paid for a seat was $8,500. One or the other of these sums,

or at any rate, some sum, was the value of the seat. It was prop-

erty and substantial property to the extent of some amount, not-

withstanding the contingencies to which it was subject. In other

words, the buyer took the risk of the contingencies. And they

seem to be capable of estimation. The appellant once estimated

them and paid $5,500 for the seat in controversy; another buyer

Mr. Justice McKlENNA delivered the opinion of the court:
The case presented by the record is a simple one, and does not
call for elaborate discussion. Indeed, it has been virtually ruled
by this court. Hyde v. Woods, 94 U.S. 525, 24 L. ed. 265; Sparhawk v. Yerkes, 142 U. S. 1, 35 L. ed. 915, 12 Sup. Ct. Rep. 104.
§ 70 of the bankrupt act of 1898 provides that the trustee shall
be vested with :
"The title of the bankrupt as of the date he was adjudged a
bankrupt, except in so far as it is property which is exempt, to
all • • •
"(3) Powers which he might have exercised for his own
benefit. • • •
'' ( 5) Property which prior to the filing of the petition he could
by any means have transferred, or which might have been levied
upon and sold under judicial process.''

• • •

1. Was the seat in the stock exchange property which could
have been by any means tran.<;ferred, or which might have been
levied upon and sold wider judicial process? If the seat was
subject to either manner of disposition, it passed to the trustee
of the appellant's estate.
We think it could have been transferred within the meaning
of the statute. The appellant could have sold his membership,
the purchaser taking it subject to election by the exchange, and
some other conditions. It had decided value. The appellant paid
for it in 1880, $5,500, and he testified that the last price he had
heard paid for a seat was $8,500. One or the other of these sums,
or at any rate, some sum, was the value of the seat. It was property and substantial property to the extent of some amount, notwithstanding the contingencies to which it was subject. In other
words, the buyer took the risk of the contingencies. And they
seem to be capable of estimation. The appellant once estimated
them and paid $5,500 for the seat in controversy; another buyer
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estimated them and paid $8,500 for a seat. A thing having such

vendible value mnst be regarded as property, and as it could have

been transferred by some means by appellant (one of the condi-

tions expressed in § 70) it passed to and vested in his trustee.

Whether it was subject to levy and sale by judicial process we

need not consider except incidentally in discussing the next

contention.

•••

Judgment affirmed.9

EARLE v. MAXWELL

86 S. C 1, 67 S. E. 962

(Supreme Court of South Carolina. April 29, 1910)

estimated them and paid $8,500 for a seat. A thing having such
vendible value must be regal'de<l as property, and as it could have
been transferred by some means by appellant (one of the conditions expressed in § 70) it passed to and vested in his trustee.
Whether it was subject to levy and sale by judicial process we
need not consider except incidentally in discussing the next
contention.

• • •

Judgment affirmed.&

WOODS, J. This appeal is from a decree overruling a de-

murrer to a complaint, the material allegations of which may

thus be stated: On the 24th of February, 1908, the defendant

EARLE v. MAXWELL

F. B. Maxwell made an assignment of all his property for the

benefit of his creditors to J. M. Paget. Thereafter, on the 18th

86 S. C. 1, 67 S. E. 962

day of March, 1908, Maxwell was adjudged a bankrupt by the

District Court of the United States, and Martin & Earle, a part-

(Supreme Court of South Carolina. April 29, 1910)

nership composed by B. F. Martin and C. B. Earle, became

trustee for the bankrupt estate. This action was originally

brought in the name of the partnership as trustee, but afterwards

the referee in bankruptcy, with the consent of a majority of the
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creditors in numbers and amount, substituted C. B. Earle as

trustee, and the complaint was amended to conform to the change.

F. B. Maxwell, the bankrupt, is the grandson of F. C. Borstell

and the son of Mrs. Alice Maxwell. By his will, Borstell made

the following devise: "I will and bequeath to my daughter,

Alice Maxwell, my lot on Brick Range with the storeroom, offices

and all buildings connected therewith, and in view of the mis-

fortunes of life which are incident to all persons however prudent

and cautious they may be, and not from any distrust of my said

daughter or her husband, I have concluded to make this a trust

property, and therefore vest the fee simple of said lot and build-

6—See In re Becker, 98 Fed. 407; of Commerce); In re Spitzel & Co.,

In re Comer & Co., 171 Fed. 261; 168 Fed. 156 (license to sell pat-

Tn re Miller, 171 Fed. 263; In re ented article). But see In re Dans,

Weisel, 173 Fed. 718 (all cases of 129 Fed. 495 (inventor's rights be-

liquor licenses); In re Niemann, 124 fore patent issued).

Fed. 738 (Membership in Chamber

WOODS, J . This appeal is from a decree overruling a demurrer to a complaint, the material allegations of which may
thus be stated: On the 24th of February, 1908, the defendant
F. B. Maxwell made an assignment of all bis property for the
benefit of his creditors to J. M. Paget. Thereafter, on the 18th
day of March, 1908, Maxwell was adjudged a bankrupt by the
District Court of the United States, and Martin & Earle, a partnership composed by B. F . M.artin and C. B. Earle, became
trustee for the bankrupt estate. This action was originally
brought in the Dllme of the partnership as trustee, but afterwards
the referee in bankruptcy, with the consent of a majority of the
creditors in nwnbers and amount, substituted C. B. Earle as
trustee, and the complaint was amended to conform to the change.
F. B. Maxwell, the bankrupt, is the grandson of F. C. Borstell
and the son of Mrs. Alice Maxwell. By bis will, Borstell made
the following devise: ''I will and bequeath to my daughter,
Alice Maxwell, my lot on Brick Range with the storeroom, offices
and all buildings connected therewith, and in view of the misfortunes of life which are incident to all persons however prudent
and cautious they may be, and not from any distrust of my said
daughter or her husband, I have concluded to make this a trust
property, and therefore vest the fee simple of said lot and build6-See In re Becker, 98 Fed. 40i;
In re Comer & Co., 1i l Fed. 261 ;
In re Mil1er, 171 Fed. 263; In re
Weisel, 173 Fed. 718 (all cases of
liquor licenses); In re Niemann, 124
· Fed. 738 (Membenhip in Chamber

of Commerce); In re Spitzel & Co.,
168 Fed. 156 (license to eell patented artiele) . But see In re Dann,
129 Fed. 495 (inventor 'a rights b~
fore patent issued).
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ings in D. S. Maxwell, as trustee for her, to have and to hold all

and singular the said premises to him and his heirs and assigns.

In trust nevertheless for the following uses and purposes: That

my said daughter shall have the right to use, occupy and possess

the said property, to receive the issues, rents and profits of the

same, for and during the term of her natural life, and at her

death, the same to be sold and the proceeds to be divided among

her children, share and share alike, the share of any deceased

child, or remote descendant to take the share to which the

parent would be entitled if living as under the statute of dis-

tributions. And should the said trustee die or by any means a

change should be necessary, my said daughter shall have the right

to appoint a new trustee in writing without application to any

court, who shall have all the rights conferred on the said D. S.

Maxwell, and so continue to appoint new trustees as often as a

contingency may arise." Mrs. Maxwell, the life beneficiary of

the trust, is still living, and it is therefore uncertain whether

at her death the bankrupt will take, or his children, or their chil-

dren or descendants. Some years before Maxwell was adjudged

a bankrupt, he undertook to assign his interest under the will to

his aunt, Miss Von Borstell, now Mrs. Coleman; but this assign-

ment is alleged to be invalid for lack of record or other notice to
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subsequent creditors. The trustee, believing Maxwell's interest

in the trust estate to be salable, advertised it for sale, and there-

upon received notice from the bankrupt that his contingent in-

terest was not the subject of sale, and that "said sale would be

contested.'' The allegation is made: '' That by reason of such

notification and claim on the part of F. B. Maxwell and on

the part of others on his behalf, a cloud has been and is now

being cast upon the title of the interest of the plaintiff as trustee,

and that on account of the resultant probability of the bidding

for the said interest being chilled by virtue of such claim and

cloud upon the title as aforesaid, the plaintiff withdrew said in-

terest from sale and now desires the question of title and sala-

bility of the said interest to be determined and declared by the

court, and the cloud from said title removed." The relief asked

is that the cloud on the title be removed, that the court deter-

mine and declare the salability of the interest of the bankrupt,

and order the plaintiff as trustee to sell and convey it.

In the decree of the Circuit Court this statement appears:

"By consent of counsel, the demurrer to the original complaint

is to be considered as made to the amended complaint." The

H. ft A. Bankruptcy—SS

ings in D. S. Maxwell, as trustee for her, to have and to hold all
and singular the said premises to him and his heirs and aasigns.
In trust nevertheless for the following uses and purposes: That
my said daughter shall have the right to use, occupy and p08Se88
the said property, to receive the issues, rents and profits of the
same, for and during the term of her natural life, and at her
death, the same to be sold and the proceeds to be divided among
her children, share and .share alike, the share of any deceased
child, or remote descendant to take the share to which the
parent would be entitled if living as under the statute of distributions. And should the said trustee die or by any means a
change should be necessary, my said daughter shall have the right
to appoint a new trustee in writing without application to any
court, who shall have all the rights cooferred on the said D. S.
Maxwell, and so continue to appoint new trustees as often as a
contingency may arise.'' l\Irs. Maxwell, the life beneficiary of
the trust, is still living, and it is therefore uncertain whether
at her death the bankrupt will take, or his children, or their children or descendants. Some years before Maxwell was adjudged
a bankrupt, he undertook to assign his interest under the will to
his aunt, Miss Von Borstell, now Mrs. Coleman; but this assignment is alleged to be invalid for lack of record or other notice to
subsequent creditors. The trustee, believing Maxwell's interest
in the trust estate to be salable, advertised it for sale, and thereupon received notice from the bankrupt that his contingent interest was not the subject of sale, and that "said sale would be
contested.'' The allegation is made: 1 ' That by reason of such
notification and claim on the part of F. B. Maxwell and on
the pert of others on his behalf, a cloud has been and is now
heing cast upon the title of the interest of the plaintiff as trustee,
and that on account of the resultant probability of the bidding
for the said interest being chilled by virtue of such claim and
cloud upon the title as aforesaid, the plaintiff withdrew said interest from sale nnd now desires the question of title and salability of the said interest to be determined and declared by the
court, and the cloud from said title removed.'' The relief asked
is that the cloud on the title be removed, that the court determine anrl declare the salability of tli_e interest of the bankrupt,
and order the plaintiff as trustee to sell and convey it.
In the decree of the Circuit Court this statement appears:
·'By co1;sent of counsel, the demurrer to the original complaint
is to be considered as made to the amended complaint." The
l:t. &t A. Bankruptcy-BB
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first ground of demurrer to the original complaint was: "Be-

cause ft appears from the face of the complaint that the plain-

tiffs have not legal capacity to sue for the following reason,

to wit: § § 44 and 45 of the act of Congress entitled 'An act to

establish a uniform system of bankruptcy throughout the United

States' provide that the creditors of a bankrupt estate shall

appoint one or three trustees of the estate, who shall be indi-

viduals or corporations; whereas, it appears from the complaint

that Martin & Earle, a partnership composed of B. F. Martin

and C. B. Earle, and engaged in the practice of law, was ap-

pointed trustee of said estate by the creditors of the bankrupt

estate." Act July 1, 1898, c. 541, 30 Stat. 557 (U. S. Comp. St.

1901, p. 3438). This was the only objection made to the capacity

of the plaintiff to sue, and it was removed by the amendment

alleging C. B. Earle to be the sole trustee and substituting his

name as plaintiff for the firm name of Martin & Earle. Therefore

the point made in argument that C. B. Earle was not properly

appointed trustee of the bankrupt estate was not before the Cir-

cuit Court and cannot be considered by this court.

By the demurrer the bankrupt. Maxwell, submits that the com-

plaint does not state a cause of action: First, because his interest

under the will is contingent. and is therefore not the subject of
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sale; and, second, because the will provides that the land shall be

sold on the death of his mother and the proceeds divided, and

therefore his interest is personalty, with respect to which an

action to remove a cloud on title cannot be maintained. § 70a

of the bankruptcy statute provides that the trustee of the estate

of the bankrupt shall be vested by operation of law with the title

of the bankrupt as of the date he was adjudged a bankrupt,

except in so far as it is to property which is exempt, to "all

property which prior to the filing of the petition he could by

any means have transferred or which might have been levied

upon and sold by judicial process against him." The bankruptcy

statute further provides for the sale of the property of the bank-

rupt subject to the approval of the bankrupt court.

Since under the will the trustee therein named was to sell the

land and divide the proceeds of the sale after the death of the

life beneficiary, the interest of F. B. Maxwell and the other chil-

dren of Mrs. Maxwell is a contingent interest, not in the land,

but in the proceeds of the land, which is personalty. Wood v.

Reeves, 23 S. C. 382; Walker v. Killian, 62 S. C. 482, 40 S. E.

887. The court held, in Pickens v. Pickens, 13 Rich. Eq. Ill,

first ground of demurrer to the original complaint was: ''Because ft appears from the face of the complaint that the plaintiffs have not legal capacity to sue for the following reason,
to wit: §§ 44 B:Ild 45 of the act of Congress entitled 'An act to
establish a uniform system of bankruptcy throughout the United
States' provide that the creditors of a bankrupt estate shall
appoint one or three trustees of the estate, who shall be individuals or corporations; whereas, it appears from the complaint
that Martin & Earle, a partnership composed of B. F. Martin
and C. B. Earle, and engaged in the practice of law, was appointed trustee of said estate by the creditors of the bankrupt
estate." Act July 1, 1898, c. 541, 30 Stat. 557 (U.S. Comp. St.
1901, p. 3438). This was the only objection made to the capacity
of the plaintiff to sue, and it was removed by the amendment
alleging C. B. Earle to be the sole trustee and substituting his
uame as plaintiff for the firm name of Martin & Earle. Therefore
the point made in argument that C. B. Earle was not properly
appointed trustee of the bankrupt estate was not before the Circuit Court and cannot be considered by this court.
By the demurrer the bankrupt, Maxwell, submits that the com!Maint does not state a cause of action : First, because his interest
under the will is contingent, and is therefore not the subject of
sale; and, second, because the will provides that the land shall be
sold on the death of his mother and the proeeeds divided, and
therefore his interest is personalty, with respect to which an
action to remove a cloud on title cannot be maintained. § 704
of the bankruptcy statute provides that the trustee of the estate
of the bankrupt shall be vested by operation of law with the title
of the bankrupt as of the date he was adjudged a bankrupt,
except in so far as it is to pt'operly which is exempt, to ''all
property whieh prior to the filing of the petition he could by
any means have transferred or which might have been levied
upon and sold by judicial process against him.'' The bankruptcy
statute further provides for the sale of the property of the bankrupt subject to the approval of the bankrupt court.
Since under the will the trustee therein named was to sell the
land and divide the proceeds of the sale after the death of the
life beneficiary, the interest of F . B. Maxwell and the other children of Mrs. Maxwell is a contingent · interest, not in the land,
but in the proceeds of the land, which is personalty. Wood v.
Reeves, 23 S. C. 382; Walkn v. Killian, 62 S. C. 482, 40 S. E.
887. The court held, in Pickens v. Pickens, 13 Rich. Eq. 111,
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that, while a contingent interest in land passes to the assignee

of an insolvent, the sale must be postponed until the contingent

interest should become vested. It has been often decided in this

state that an assignment or mortgage of a contingent remainder

in land is good, at least in equity. Allston v. Bank of the State,

2 Hill, Eq. 235; Rountree v. Rountree, 26 S. C. 450, 2 S. E. 474;

Bank v. Garlington, 54 S. C. 413, 32 S. E. 513. Under the

bankrupt statute, providing that all property which the bank-

rupt could by any means have transferred passes to the assignee,

there can be no doubt that a contingent remainder in land would

pass and would be subject to sale by the trustee.

The interest of the bankrupt in this case not being an interest

in the laud, but in personal property—the money to be realized

from the sale of the land—it might have been doubtful, under

the authority of Wood v. Reeves, supra, whether it could be

assigned or mortgaged; for in that case the view is indicated

that such possible future interest in personal property could

not be mortgaged. But in the later case of Walker v. Eillian,

supra, it is expressly held that, while a paper in the form of a

mortgage of such a possible future interest in personal prop-

erty cannot operate as a mortgage, it is good in equity as an

assignment.

In three cases in the District Court of the United States and
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in one case in the Circuit Court of Appeals, it has been held

that such a contingent interest in either real or personal prop-

erty as is here involved does not pass to the trustee in bank-

ruptcy, because it is not property which could have been trans-

ferred by the bankrupt. In re Hoadley (D. C.) 101 Fed. 233;

In re Gardner (D. C.) 106 Fed. 670; In re Twaddell (D. C.)

110 Fed. 145; In re Wetmore, 108 Fed. 520, 47 C. C. A. 477.T

But these cases arose under the laws of New York and Penn-

sylvania. Under our law there can be no doubt that a bankrupt

could transfer such an interest before his bankruptcy; and,

that being so, the conclusion is inevitable that it passes to the

trustee under a bankrupt act which provides that all "prop-

erty" shall pass which the bankrupt "could by any means have

transferred." It is true, as has been often said, that a con-

tingent remainder is not technically an estate, but a mere pos-

sibility of an estate in the future; but that is very far from

7—See In re McCrea, 161 Fed.

246; Clowe v. Seavey, 208 N. Y.

496, 47 L. B. A. (N. 8.) 284.

that, while a contingent iuterest in land passes to the assignee
of an insolvent, the sale must be postponed until the contingent
interest should become vested. It has been often decided in this
state that an assignment or mortgage of a contingent remainder
in land is good, at least in equity. Allston v. Bank of the State,
2 Hill, Eq. 235; Rountree v. Rountree, 26 S. C. 450, 2 S. E. 474;
Bank v. Garlington, 54 S. C. 413, 32 S. E. 513. Under the
baukrupt Rtatute, providing that all property which the bankrupt could by any means have transferred passes to the assignee,
there can be no doubt that a contingent remainder in land would
pass and would be subject to sale by the trustee.
The interest of the bankrupt in this case not being an interest
in the land, but in personal property-the money to be realized
from the sale of the land-it might have been doubtful, under
the authority of Wood v. Reeves, supra, whether it could be
assigned or mortgaged; for in that case the view is indicated
that such possible future interest in personal property could
not be mortgaged. But in the later case of Walker v. Killian,
supra, it is expressly held that, while a paper in the form of a
mortgage of such a possible future interest iu personal property cannot operate as a mortgage, it is good in equity as an
assignment.
In three cases in the District Court of the United States and
in one case in the Circuit Court of Appeals, it has been held
that such a contingent interest in either real or personal property as is here involved does not pass to the trustee in bankruptcy, because it is not property which could have been transferred by the bankrupt. In re Hoadley (D. C.) 101 Fed. 233;
In re Gardner (D. C.) 106 Fed. 670; In re Twaddell (D. C.)
110 Fed. 145; In re 'Vetmore, 108 Fed. 520, 47 C. C. A. 477. 7
But these cases arose uuder the laws of New York and Pennsylvania. Under our law there can be no doubt that a bankrupt
could transfer such an interest before his bankruptcy; and,
that being so, the conclusion is inevitable that it passes to the
trustee under a bankrupt act which provides that all ''prop.
erty'' shall pass which the bankrupt ''could by any m~ans have
transferred." It is true, as has been often said, that a contingent remainder is not technically an estate, but a mere possibility of an estate in the future; but that is very far from
7-8ee In re McCrea., 161 Fed.
246; Clowe v. Sea"ey, 208 N. Y.
496, 41 L. R. A. (N. S.) 284.
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saying that it is not property. The term "property," used in

the bankruptcy act, is of the broadest possible signification,

embracing everything that has exchangeable value, or goes to

make up a man's wealth—every interest or estate which the law

regards of sufficient value for judicial recognition. Chas. & W.

C. Ry. Co. v. Reynolds, 69 S. C. 481, 48 S. E. 476; South Bound

Ry. Co. v. Burton, 67 S. C. 515, 46 S. E. 340; Delassus v.

United States, 34 U. S. 117, 9 L. ed. 71"; Knight v. United Laud

Association, 142 U. S. 161, 12 Sup. Ct. 258, 35 L. ed. 974. It

follows that under our decisions the interest of the bankrupt

under the will was "property" which he could have transferred,

and that, therefore, it passed to his trustee in bankruptcy to be

sold by him.

•••

It might have been more appropriate to have the right de-

termined by application to the Federal Court having control of

the bankrupt proceedings; but that point was not made by the

demurrer, and is not before us.

The judgment of this court is that the judgment of the Cir-

cuit Court be affirmed.

In re MEYER'S ESTATE

Appeal of WEISS
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232 Pa. St. 89, 81 Atl. 145

(Supreme Court of Pennsylvania. May 23, 1911)

From the record it appeared that testator died December 19,

1902, leaving a will by which he gave his residuary estate to

his daughter, Clara L. Beihl, and her husband. Ernest H.

saying that it is not- property. The term "property," used iii
the bankruptcy act, is of the broadest possible signilicatio11,
embracing everything that has exchangeable value, or goes to
make up a man's wealth-€'very interest or estate which the law
regards of sufficient value for judicial recognition. Chas. & W.
C. Ry. Co. v. Reynolds, 69 S. C. 481, 48 S. E. 476; South Bound
Ry. Co. v. Burton, 67 S. C. 515, 46 S. E. 340; DelaBSus v.
United States, 34 U. S. 117, 9 L. ed. 7f; Knight v. United Land
Association, 142 U. S. 161, 12 Sup. Ct. 258, 35 L. ed. 974. It
follows that under our decisions the interest of the bankrupt
under the will was "property" whirh he rould have transferred,
and that, therefore, it p888ed to his trustee in bankruptcy to be
sold by him.

• • •
It might have been more appropriate to have the right determined by application to the Federal Court having control of
the bankrupt proceedings; but that point was not made by the
demurrer, and is not before us.
The judgment of this court is that the judgment of the Circuit Court be affirmed.

Beihl, "absolutely and forever, as tenants by entireties." On

July 2, 1909, Ernest H. Beihl was adjudicated a bankrupt by

the United States District Court. and Charles J. Weiss was ap-

In re MEYER'S ESTATE

pointed his trustee in bankruptcy. The trustee in bankruptcy

claimed that one-half of the fund before the court should be

Appeal of WEISS

awarded to him as the property of the bankrupt. The auditing

judge disallowed the claim.

232 Pa. St. 89, 81 Atl. 145

STEWART, J. The appeal is by the trustee in bankruptcy

of the estate of Ernest H. Beihl from a decree of the Orphans'

(Supreme Court of Pennsylvania. May 23, 1911)

Court in the adjudication of the account of the trustees under

the last will of C. A. Adolph Meyer, deceased, awarding the

From the record it appeared that testator died December 19,
HJ02, leaving a will by which he gave his residuary estate to
his daughter, Clara J.J. Beihl, and her husband, Ernrst H.
Beihl, "absolutely and forever, as tenants hy entireties." On
July 2, 1909, Ernest H. Bcihl was adjudicated a bankrupt by
the United States District Court. and Charles J. Weiss was appointed his trustee in bankruptcy. The trustee iu bankruptcy
claimed that one-half of the fund before the court should be
awarcll•d to him as the property of the bankrupt. The auditing
juugc disallowed the claim.
STEW ART, J. The appeal is by the trustee in bankruptcy
of the E>State of Ernest IT. Beihl from a decree of the Orphans'
Court in the adjudication of the account of the trustees under
th1~ last will of C. A. Adolph Meyer, deceased, awarding the
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fund before the court to Ernest H. Beihl and Clara, his wife.

The appellant claims the fund in virtue of his office in bank-

ruptcy, the appellees on the ground that the estate vested in

them as husband and wife. It is not questioned that under the

will through which this estate was derived husband and wife

took by entireties, if indeed such estate may still be created.

The contention of appellant is that this venerable and unique

common-law estate has been abolished in Pennsylvania by the

act of June 8, 1893 (P. L. 344), not in express terms, but by

unavoidable implication. [After concluding that the estate by

the entirety may still be created in Pennsylvania, the court con-

tinues:]

It is further complained of as error that the court refused to

order proper security to be given for the payment to the trustee

of one-half the income arising during the life of the wife from

the fund for distribution. Whatever the rights of the trustee

may be with respect to the fund in the event of the husband

surviving his wife, it is too plain for discussion that, except as

estates by entirety no longer exist, he can have no present right

of enjoyment. We have just held that they do still exist. In

estates of this kind husband and wife are not joint tenants or

tenants in common, but both are seised of the entirety, per tout

et non per my. As a consequence neither can dispose of any
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part without the consent of the other, but the whole must remain

to the other. It follows that the interest of the appellant in

the fund in dispute, under all our authorities defining this kind

of estate, and its characteristics, is at most a contingent one.

He is not presently substituted for the husband, and cannot be.

His right to the use and enjoyment of any part of the fund must

await the happening of the contingency of the husband surviv-

ing the wife. Until that happens, the wife's right to the enjoy-

ment of the whole may not be disputed by any one claiming

under the husband. The very enlightening discussion of the

subject in the able opinion of Judge Thayer, approved and

adopted by this court in McCurdy v. Canning, 64 Pa. 39, and

which has consistently been followed, makes further citation

of authority for the views here expressed unnecessary.

This assignment of error is likewise overruled, and the appeal

is dismissed.8

8—See Ann. Cm. 1912 C, 1242,

where the case is annotated.

fund before the court to Ernest H. Beihl and Clara, his wife.
The appellant claims the fund in virtue of his office in bankruptcy, the appellees on the ground that the estate vested in
them as husband and wife. It is not questioned that under the
will through which this estate was derived husband and wire
took by entireties, if indeed such estate may still be created.
The contention of appellant is that this venerable and uni11ue
common-law estate has been abolished in Pennsylvania by the
act of June 8, 1893 (P. L. 344), not in express terms, but by
unavoidable implication. [After concluding that the estate by
the entirety may still be created in Pennsylvania, the court continues:]
It is further complained of as error that the court refused to
order proper security to be given for the payment to the trustee
of one-half the income arising during the life of the wife from
the fund for distribution. Whatever the rights of the trustee
may be with respect to the fund in the event of the husband
surviving his wife, it is too plain for discussion that, except as
estates by entirety no longer exist, he can have no present right
of enjoyment. We have just held that they do still exist. In
estates of this kind husband and wife are not joint tenants or
tenants in common, but both are seised of the entirety, per tout
et non per my. As a consequence neither can dispose of any
part without the consent of the other, but the whole must remain
to the other. It follows that the interest of the appellant in
the fund in dispute, under all our authorities defining this kind
of estate, and its characteristics, is at most a contingent one.
He is not presently substituted for the husband, and cannot be.
His right to the use and enjoyment of any part of the fund must
await the happening of the contingency of the husband surviving the wife. Until that happens, the wife's right to the enjoyment of the whole may not be disputed by any one claiming
under the husband. The very enlightening discussion of the
subject in the able opinion of Judge Thayer, approved and
adopted by this court in McCurdy v. Canning, 64 Pa. 39, and
which has consistently been followed, makes further citation
of authority for the views here expressed unnecessary.
This assignment of error is likewise overruled, and the appeal
is dismissed. s
8-See Ann. Caa. 1912 C, 1242,
where the ease is annotated.
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GAZLAY v. WILLIAMS

210 U. S. 41, 52 L. ed. 950, 28 Sup. Ct. 687

GAZLAY v. WILLIAMS

(United States Supreme Court. May 18, 1908)

June 16, 1902, W. A Gazlay, Hanna F. Gazlay, Hulda G.

210 U. S. 41, 52 L. ed. 950, 28 Sup. Ct. 687

Miller, Emma G. Donaldson, Julia G. Stewart, and Clara G.

Kuhn entered into a written agreement as lessors with one J. D.

(United States Supreme Court. May 18, 1908)

Kueny, whereby, in consideration of the rents to be paid and

the covenants to be performed by said lessee, his heirs and

assigns, they leased to said Kueny certain premises situated on

the east side of Vine street, south of Sixth street, Cincinnati,

Ohio, for a period of ten years, with the privilege of ten years

additional.

The lease contained the following condition:

"'Provided, however, that if said lessee shall assign this lease

or underlet said premises, or any part thereof, or if said lessee's

interest therein shall be sold under execution or other legal

process, without the written consent of said lessors, their heirs

or assigns, is first had, or if said lessee or assigns shall fail to

keep any of the other covenants of this lease by said lessee to be

kept, it shall be lawful for said lessors, their heirs or assigns,

into said premises to re-enter and the same to have again, re-

possess, and enjoy as in their first and former estate, and there-
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upon this lease and everything therein contained on the said

lessors' behalf to be done and performed shall cease, determine,

and be utterly void."

On the 9th of April the lessors filed a petition in the Superior

Court of Cincinnati, Ohio, against J. D. Kueny for the recovery

of rent due under the lease. In their petition the lessors asked

that a receiver be appointed to take charge of all the property

of said J. D. Kueny, including said leasehold estate, and that

said leasehold premises and the unexpired term be sold, "sub-

ject, however, to all the terms, covenants, and conditions con-

tained in the lease from said plaintiffs to said J. D. Kueny."

The court thereupon appointed receivers to take charge of and

manage said property, and later made an order directing said

receivers to sell all of the personal property of said J. D. Kueny,

including the leasehold estate, and under said order all of said

property, including said leasehold estate, was sold to H. D.

Brown, who took possession of the same, made extensive im-

provements thereon, and paid to the lessors the rent reserved

June 16, 1902, W. A. Gazlay, Hanna F. Gazlay, Hulda G.
Miller, Emma G. Donaldson, Julia G. Stewart, and Clara G.
Kuhn entered into a written agreement as lessors with one J. D.
Kueny, whereby, in consideration of the rent.a to be paid and
the covenant.a to be performed by said lessee, his heirs and
assigns, they leased to said Kueny certain premises situated on
the east side of Vine street, south of Sixth street, Cincinnati,
Ohio, for a period of ten years, with the privilege of ten yean
additional.
The lease contained the following conditioa:
·'Provided, however, that if said lessee shall 888ign th.is lease
or underlet said premises, or any part thereof, or if said lessee's
interest therein shall be sold under execution or other legal
process, without the written consent of said lessors, their heirs
or assigns, is first had, or if said lessee or assigns ahall fail to
keep any of the other covenants of this lease by said lessee to be
kept, it shall be lawful for said lessors, their heirs or assigns,
into said premises to re-enter and the same to have again, repossess, and enjoy as in· their first and former estate, and thereupon this lease and everything therein contained on the said
lessors' behalf to be done and performed shall cease, determine,
and be utterly void."
On the 9th of April the lessors filed a petition in the Superior
Court of Cincinnati, Ohio, against J. D. Kueny for the recovery
of rent due under the lease. In their petition the lessors asked
that a receiver be appointed to take charge of all the property
of said J. D. Kueny, including said leasehold estate, and that
said leasehold premises and the unexpired term be sold, "subject, however, to all the terms, covenant.a, and conditions contained in the lease from said plaintiffs to said J. D. Kneny."
The court thereupon appointed receivers to take charge of and
manage said property, and later made an order directing said
receivers to sell all of the personal property of said J. D. Kueny,
including the leasehold estate, and under said order all of said
property, including said leasehold estate, was sold to H. D.
Brown, who took possession of the same, made extensive improvements thereon, and paid to the lessors the rent reserved
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under said lease, from the time he took possession, July, 1005,

to January, 1906, when proceedings were begun against him in

the District Court of the United States for the Southern District

of Ohio, western division, to have him adjudged a bankrupt.

Pending the adjudication, a receiver was appointed, who took

charge of all of Brown's property, including said leasehold

estate, and who, as such receiver, paid to said lessors the rent

reserved in said lease for the month of January, 1906.

In February, 1906, the appellee herein, Fletcher R. Williams,

was elected as trustee in bankruptcy of the estate and effects of

said Brown, and on March 1, 1906, he filed in the bankruptcy

proceeding an application for the sale of said leasehold estate,

making the lessors parties thereto, and asking that they be re-

quired to set up any claim they might have upon the same.

Process was issued and served upon all but one of the lessors on

March 5, 1906, and on that one on March 9, 1906.

On March 6, 1906, said trustee paid to W. A. Gazlay rent for

the month of February, 1906, the amount paid being the monthly

sum named in the said lease. Thereupon said lessors, coming in

for the purposes of the motion only, filed a motion to be dis-

missed from the proceedings on the ground that the court had

no jurisdiction over their persons, which motion was overruled
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by the referee in bankruptcy. Thereupon the lessors filed an

answer, "and, without intending to enter their appearance

herein, but acting under protest and the direction of the court,''

alleged that the lease contained the condition, among others,

"that if said lessee should assign the lease or underlet said

leased premises or any other part thereof, or if said lessee's

interest therein should be sold under execution or other legal

process without the written consent of said lessors, their heirs

or assigns first had; or if said lessee or assign should fail to

keep any of the other covenants of the lease by lessee to be kept,

it should be lawful for said lessors, their assigns or heirs, into

said premises to re-enter and the same to have again, repossess,

and enjoy, as in the first and former estate; and thereupon this

lease and everything therein contained on said lessor's behalf

to be done and performed, should cease, determine, and be

utterly void. They further say that said lease and the premises

thereby leased passed into the possession of Harry D. Brown,

the bankrupt herein, without the written consent of said lessors,

but with their acquiescence only, and that said condition in said

lease is still in full force and effect as against said Harry D.

under said lease, from the time he took pussession, July, l!J03,
to January, 1906, when proceedings were begun against lum in
the District Court of the United States for the Southem District
of Ohio, western division, to have him adjudged a bankrupt.
Pending the adjudication, a receiver was appoiuted, who took
charge of all of Brown's property, including said leasehold
estate, and who, as such receiver, paid to said lessors the rent
reserved in said lease for the month of January, 1906.
In February, 1906, the appellee herein, Fletcher R. Wiliiarns.
was elected as trustee in bankruptcy of the estate and effects uf
said Brown, and on March 1, 1906, he filed in the bankruptcy
proceeding an application for the sale of said leasehold estate,
making the lessors parties thereto, and asking that they be required to set up any claim they might have upon the same.
Process was issued and served upon all but one of the lessors on
March 5, 1906, and on that one on March 9, 1906.
On March 6, 1906, said trustee paid to W. A. Gazlay rent for
the month of February, 1906, the amount paid being the monthly
sum named in the said lease. Thereupon said lessors, coming in
for the purposes of the motion only, filed a motion to be dismissed from the proceedings on the ground that the court bad
no jurisdiction over their persons, which motion was overruled
by the referee in bankruptcy. Thereupon the lessors filed an
answer, "and, without intending to enter their appearance
herein, but acting under pr<>U>st and the direction of the court,''
alleged that the lease contained the condition, among others,
''that if said lessee should 88Sign the lease or underlet said
leased premises or any other part thereof, or if said lessee's
interest therein should be sold under execution or other legal
process without the written consent of said lessors, their heirs
or assigns first had ; or if said lessee or assign should fail to
keep any of the other covenants of the lease by lessee to be kept,
it should be lawful for said lessors, their assigns or heirs, into
said premises to re-enter and the same to have again, repossess,
and enjoy, as in the first and former estate; and thereupon this
lease and everything therein contained on said lessor's behalf
to be done and performed, should cease, determine, and be
utterly void. They further say that said lease and the premises
thereby leased pBBSed into the possession of Harry D. Brown,
the bankrupt herein, without the written consent of said lessors,
but with their acquiescence only, and that said condition in said
lease is still in full force and effect a.s against said Harry D.
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Brown and his trustee in bankruptcy herein. That at the time

of filing of the application herein, so far as they know or are

informed, the said lessors had no claim in said leasehold premises

adverse to said trustee in bankruptcy."

The case was submitted to the referee upon these pleadings,

an agreed statement of facts, and the arguments and briefs of

counsel.

The referee found that the trustee being in lawful possession

of said leasehold estate, the court had jurisdiction of the persons

and subject-matter of the suit; that the claim of the lessors,

assuming that they had one and that it would be enforceable

only after a sale, nevertheless was in the nature of a cloud upon

the title of the trustee to said leasehold estate, and, as such,

could be determined in this proceeding in advance of its happen-

ing; and he thereupon held that the lessors had no right, as

against the trustee in bankruptcy herein, to forfeit the lease in

the event of a sale by him under the court's order, and ordered

the trustee to sell the same free from any claim or right on the

part of the lessors to forfeit the same. To these findings and

this judgment of the referee the lessors took exception and filed

a petition for a review of the same in the District Court in bank-

ruptcy. The referee certified his proceedings to the District
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Court, where, upon a hearing on the pleadings and facts, the

findings and judgment of the referee were affirmed and the

petition dismissed.

From this judgment the lessors took an appeal to the United

States Circuit Court of Appeals for the Sixth Circuit. There

the cause was again submitted upon the same pleadings and

facts as in the District Court, and that court affirmed the judg-

ment of the District Court, and held that the clause in said lease

providing for its forfeiture in case of a sale of the same under

execution or other legal process, without the lessors' written

consent thereto, had no application to a sale by the trustee in

bankruptcy, and that therefore the lessors could not forfeit the

lease in case the trustees herein should sell the same. 77 C. C.

A. 662, 147 Fed. 678.

From this judgment the present appeal was taken.

Mr. Chief Justice FULLER delivered the opinion of the court:

The passage of the lessee's estate from Brown, the bankrupt,

to Williams, the trustee, as of the date of the adjudication, was

by operation of law, and not by the act of the bankrupt, nor

Brown and his trustee in bankruptcy herein. That at the time
of filing of the application herein, so far as they know or ar~
informed, the said lessors had no claim in said leasehold premises
adverse to said trustee in bankruptcy.''
The ca.se was submitted to the referee upon these pleadings,
an agreed statement of facts, and the arguments and briefs of
counsel.
The referee found that the trustee being in lawful p068e.S8ion
of said leasehold estate, the court had jurisdiction of the persons
and subject-matter of the suit; that the claim of the lessors,
assuming that they had one and that it would be enforceable
only after a sale, nevertheless was in the nature of a cloud upon
the title of the trustee to said leasehold estate, and, as such,
could be determined in this proceeding in advance of its happening; and he thereupon held that the lessors had no right, as
against the trustee in bankruptcy herein, to forfeit the lease in
the event of a sale by him under the court's order, and ordered
the trustee to sell the same free from any claim or right on the
part of the lessors to forfeit the same. To these findings and
this judgment of the referee the le.asors took exception and filed
a petition for a review of the same in the Di.strict Court in bankruptcy. The referee certified his proceedings to the District
Court, where, upon a hearing on the pleadings and facts, the
findings and judgment of the referee were affirmed and the
petition dismissed.
From this judgment the lessors took an appeal to the United
States Circuit Court of Appeals for the Sixth Circuit. There
the cause was again submitted upon the same pleadings and
facts as in t;he District Court, and that court affirmed the judgment of the District Court, and held that the clause in said lease
providing for its forfeiture in case of a sale of the same under
execution or other legal process, ";thout the lessors' written
consent thereto, had no application to a sale by the trustee in
bankruptcy, and that therefore the lessors could not forfeit the
lease in case the trustees herein should sell the same. 77 C. C.
A. 662, 147 Fed. 678.
From this judgment the present appeal was taken .
.Mr. Chief Justice FULLER delivered the opinion of the court :
The passage of the lessee's estate from Brown, the bankrupt,
to Williams, the trustee, as of the date of the adjudication, was
by operation of law, and not by the act of the bankrupt, nor
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was it by sale. The condition imposed forfeiture if the lessee

assigned the lease or the lessee's interest should be sold ui;der

execution or other legal process without lessors' written consent.

A sale by the trustee for the benelit of Brown's creditors was

not forbidden by the condition and would not be in breach

thereof. It would not be a voluntary assignment by the lessee,

nor a sale of the lessee's interest, but of the trustee's interest,

held under the bankruptcy proceedings, for the benefit of cred-

itors. Jones, in his work on Landlord and Tenant, lays it down

(§466) that "an ordinary covenant against subletting and as-

signment is not broken by a transfer of the leased premises by

operation of law, but the covenant may be so drawn as to ex-

pressly prohibit such a transfer, and in that case the lease would

be forfeited by an assignment by operation of law.'' The cove-

nant here is not of that character.

The doctrine of Dumpor's Case, 4 Coke, 119, 1 Smith, Lead.

Cas. *85, is that a condition not to alien without license is de-

termined by the first license granted; and District Judge Thomp-

son expressed the opinion that it was applicable here, and that

the sale to Brown, under the order of the Superior Court of

Cincinnati, entered on the petition of these lessors for the

recovery of rent, set the leasehold free from the forfeiture
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clauses, especially as that court did not direct that the sale be

subject to the terms, covenants, and conditions of the lease, as

prayed for in the petition. Moreover, the lessors, in their an-

swer in these proceedings, stated that "said lease and the

premises thereby leased passed into the possession of Harry D.

Brown, the bankrupt herein, without the written consent of said

lessors, but with their acquiescence only; and that the said con-

dition in said lease is still in full force and effect as against said

Harry D. Brown and his trustee in bankruptcy herein."

In respect of the lessors, Brown may be treated, then, as if

he were the original lessee; and the sale by his assignee in bank-

ruptcy, under order of the bankruptcy court, was not a breach

of the condition in question. The language of Bayley, J., in

Doe ex dem. Goodbehere v. Bevan, 3 Maule & S. 353, cited by

the Court of Appeals, is applicable.

The premises in question in this case, being a public house,

were demised by Goodbehere to one Shaw for a term of years,

and Shaw covenanted that he, his executors, etc., should not nor

would, during the term, assign the indenture, or his or their

interest therein, or assign, set, or underlet the messuage and

was it by sale. The condition imposed f orfciture if the lessee
assigned the lease or the lessee's interest should be sold u1:der
execution or other legal process without lessors' written consent.
A sale by the trustee for the benetit of Brown's creditors was
not forbidden by the condition aud would not be in breach
thereof. It would not be a voluntary assignment by the lessee,
nor a sale of the lessee's interest, but of the trustee's interest,
' held under the bankruptcy proceedings, for the benefit of creditors. Jones, in his work on Landlord and Tenant, lays it down
( § 466) that "an ordinary covenant against subletting and assignment is not broken by a transfer of the leased premises by
operation of law, but the covenant may be so drawn as to expressly prohibit such a transfer, and in that case the lease would
be forfeited by an assignment by operation of law." The covenant here is not of that character.
The doctrine of Dumpor 's Case, 4 Coke, 119, 1 Smith, Lead.
Cas. •s5, is that a condition not to alien without license is determined by the first license granted; and District Judge Thompson expressed the opinion that it was applicable here, and that
the sale to Brown, under the order of the Superior Court of
Cincinnati, entered on the petition of these lessors for the
recovery of rent, set the leasehold free from the forfeiture
clauses, especially as that court did not direct that the sale be
subject to the terms, covenants, and conditions of the lease, as
prayed for in the petition. Moreover, the lessors, in their answer in these proceedings, stated that ''said lease and the
premises thereby leased passed into the possession of Harry D.
Brown, the bankrupt herein, without the written consent of said
lessors, but with their acquiescence only; and that the said condition in said lease is still in full force and effect as against said
Harry D. Brown and his trustee in bankruptcy herein.''
In respect of the lessors, Brown may be treated, then, as if
he were the original lessee; and the sale by his assignee in bankruptcy, under order of the bankruptcy court, was not a breach
of the condition in question. The language of Bayley, J., in
Doe ex dem. Goodbehere v. Bevan, 3 Maule & S. 353, cited by
the Court of Appeals, is applicable.
The premises in question in this case, being a public house,
were demised by Goodbehere to one Shaw for a term of years,
and Shaw covenanted that he, his executors, etc., should not nor
would, during the term, assign the indenture, or his or their
interest therein, or assign, set, or underlet the messuage and
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premises, or any part thereof, to any person or persons whatso-

ever, without the consent in writing of the lessor, his executors,

etc. Proviso, that in case Shaw, his executors, etc., should part

with his or their interest in the premises, or any part thereof,

contrary to his covenant, that the lessor might re-enter. After-

wards Shaw deposited this lease with Whitbread & Company

as a security for the repayment of money borrowed of them;

and, becoming bankrupt, and his estate and effects being as-

signed by the commissioners to his assignees, the lease was, upon

the petition of Whitbread & Company, directed by the Lord

Chancellor to be sold in discharge of their debt, and was, accord-

ingly, sold to the defendant, and, without the consent of Good-

behere, assigned to the defendant by the assignees, and he en-

tered, etc. The trial judge ruled that this was not a breach of

the proviso not to assign without consent, etc., inasmuch as the

covenant did not extend to Shaw's assignees, they being as-

signees in law; wherefore he directed a nonsuit. The rule to

set aside the nonsuit was discharged on argument before Lord

Ellenborough, Ch. J.; LeBlanc, J.; Bayley, J., and Dampier, J.

(delivering concurring opinions); and Bayley, J., said:

"It has never been considered that the lessee's becoming bank-

rupt was an avoiding of the lease within this proviso; and if it
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be not, what act has the lessee done to avoid it? All that has

followed upon his bankruptcy is not by his act, but by the

operation of law, transferring his property to his assignees.

Then shall the assignees have capacity to take it. and yet not to

dispose of it? Shall they take it only for their own benefit, or

be obliged to retain it in their hands, to the prejudice of the

creditors, for whose benefit the law originally cast it upon them T

Undoubtedly that can never be."

Decree affirmed.9

BURLINGHAM v. CROUSB

228 U. S. 459, 57 L. ed. 920, 33 Sup. Ct. 564

(United States Supreme Court. April 28, 1913)

Mr. Justice DAY delivered the opinion of the court:

The action was brought in the United States District Court for

the Southern District of New York by the trustees of the firm

9—See In re Montello Brick Frazin, 183 Fed. 28; Wilson v. WaJ-

Works, 163 Fed. 624; Plaut v. Gor- lani, 5 Ex. Div. 155 (reviewing the

ham Mfg. Co., 174 Fed. 872; In re English statutes).

premises, or any part thereof, to a.ny person or persons whatsoever, witltout the consent in writing of the lessor, his executors,
etc. Proviso, that in case Shaw, his executors, etc., should part
with his or their interest in the premises, or any part thereof,
coatrary to bis c6venant, that the lessor might re-enter. Afterwards Shaw deposited this lease w~th Whitbread & Company
as a security for the repayment of money borrowed of them ;
and, becoming bankrupt, and his estate and effects being assigned by the commissioners to his assignees, the lease wa.s, upon
the petition of Whitbread & Company, directed by the Lord
Chancellor to be sold in discharge of their debt, and was, accordingly, sold to the defendant, and, without the consent of Ooodbehere, assigned to the defendant by the assignees, and he entered, etc. The trial judge ruled that this was not a breach of
the proviso not to assign without consent, etc., inasmuch as the
covenant did not extend to Shaw's assignees, they being assignees in law; wherefore he directed a nonsuit. The rule to
set aside the nonsuit was discharged on argument before Lord
Ellenborough, Ch. J.; LeBlanc, J.; Bayley, J., and Dampier, J.
(delivering concurring opinions) ; and Bayley, J., said:
''It has never been considered that the le.ssee 's becoming bankrupt was an avoiding of the lease within this proviso; and if it
be ·not, what act has the lessee done to avoid it T All that has
followed upon his bankruptcy is not by his act, hut by the
operation of law, transferring his property to his assignees.
Then shall the assignees have capacity to take it. and yet not to
dispose of it T Shall they take it only for their own benefit, or
be obliged to retain it in their hands, to the prejudice of the
creditors, for whose benefit the law originally cast it upon them T
Undoubtedly that can never be."
·
9
Decree affirmed.
BURLINGHAM v. CR.OUSE
228 U. S. 459, 57 L. ed. 920, 33 Sup. Ct. 564
(United States Supreme Court.

April 28, 1913)

Mr. Justice DAY delivered the opinion of the court:
'l'he action was brought in the United States District Court for
the Southern District of New York by the trustees of the firm
9-See

In

re

Montello

Briek

Works, 163 Fed. 624; Plaut v. Gorham Mfg. Co., 174 Fed. 8i2; In re

Fruin, 183 Fed. 28; Wil11on v. Walla.ni, 5 Ex. Div. 155 (reviewing the
Eugli~h

statutes).
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of that firm, bankrupts, against Charles M. Crouse and the

Equitable Life Assurance Society of the United States, to re-

cover the sum of $90,698.32, the net proceeds of certain policies

of insurance issued by the Equitable Life Assurance Society

upon the life of Thomas A. Mclntyre, one of the bankrupts, de-

ceased. The proceeds of the policies were paid into court by

the society. The judgment of the District Court in favor of

Crouse was affirmed by the Circuit Court of Appeals (104 C. C.

A. 227, 181 Fed. 479), and the case has been appealed to this

court. .

It appears that on the 10th of April, 1902, Thomas A. Mc-

lntyre obtained two policies of life insurance in the Equitable

Society. They were known as "guaranteed cash-value, limited

payment, life policies," each providing that upon the death of

the insured the company would pay to his executors, adminis-

trators, or assigns the sum of $100,000 in fifty annual instal-

ments, or the sum of $53,000 in cash, a total of $106,000 for the

two policies. On April 14, 1906, the policies were assigned abso-

lutely to the firm of T. A. Mclntyre & Company, and on April

24, 1907, they were by that firm assigned to the Equitable

Society as collateral security for a loan of $15,370. On Febru-

ary 25, 1908, two months prior to the filing of the petition in
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bankruptcy, the policies were assigned by Mclntyre & Company

to the defendant, Charles M. Crouse, subject, however, to the

prior assignment to the Equitable Society. A petition in in-

voluntary bankruptcy was filed against Mclntyre & Company

and its individual members on April 25, 1908, and on May 9,

1908, the defendant Crouse paid the premiums on the policies,

in the sum of $6,078.38. Mclntyre & Company and the in-

dividual members thereof were adjudged involuntary bankrupts

on May 21, 1908, and the trustees were elected on the 24th of

July, 1908. On the 29th of July, 1908, Thomas A. Mclntyre

died, and the policies became payable.

It appears that the policies had a cash surrender value, which,

at the time when the trustees qualified, was $15,370, or the

amount of the loan of the Equitable Society upon the policies.

It is therefore apparent that on the day when the petition was

filed, as well as the day of the adjudication in bankruptcy, the

cash surrender value would not have exceeded the loan and lien

of the society upon the policies. The Circuit Court of Appeals

for the Second Circuit held that, under the circumstances, the

of T. A. Mcintyre & Company, and of the individual members
of that firm, bankrupts, against Charles M. Crouse aud the
Equitable Life Assurance Society of the United States, to recover the sum of $90,698.32, the net proceeds of certain policies
of insurance issued by the Equitable Life Assurance Society
upon the life of Thomas A. l\Iclntyre, one of the bankrupts, deceased. The proceeds of the policies were paid into court by
the society. The judgment of the District Court in favor of
Crouse was affirmed by the Circuit Court of Appeals ( 104 C. C.
A. 227, 181 Fed. 479), and the case has been appealed to this
court.
1
It appears that on the 10th of April, 1902, Thomas A. McIntyre obtained two policies of life insurance in the Equitable
Society. They were known as ''guaranteed cash-value, limited
payment, life policies,'' each providing that upon the death of
the insured the company would pay to his executors, administrators, or assigns the sum of $100,000 in fifty annual instalments~ or the sum of $53,000 in cash, a total of $106,000 for the
two policies. On April 14, 1906, the policies were assigned absolutely to the firm of T. A. Mcintyre & Company, and on April
24, 1907, they were by that firm assigned to the Equitable
Society as collateral security for a loan of $15,370. On February 25, 1908, two months prior to the filiug of the petition in
bankruptcy, the policies were assigned by l\Iclntyre & Company
to the defendant, Charles. M. Crouse, subject, however, to the
prior assignment to the Equitable Society. A petition in involuntary bankr\).ptcy was filed again~t 1\Iclntyre & Company
and its individual members on April 25, 1908. and on May 9,
1908, the defendant Crouse paid the premiums on the policies,
in the sum of $6,078.38. Mcintyre & Company and the individual members thereof were adjudged _involuntary bankrupts
on May 21, 1908, and the trustees were elected on the 24th of
July, 1908. On the 29th of July, 1908, Thomas A. Mcintyre
died, and the policies became payable.
It appears that the policies had a cash surrender value, which,
at the time when the trustees qualified, was $15,370, or the
amount of the loan of the Equitable Society upon the policies.
It is therefore apparent that on the day when the petition was
filed, as well as the day of the adjudication in bankruptcy, the
cash surrender value would not have exceeded the loan and lien
of the society upon the policies. The Circuit Court of Appeals
for the Second Circuit held that, under the circumstances, the
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policies did not pass to the trustees as assets, and therefore the

action which had been begun to set aside the transfer to Crouse,

as a preference within the bankruptcy act, could not be

maintained.

The correctness of this decision depends primarily upon the

construction of § 70a of the bankruptcy act, which reads:

"The trustee of the estate of a bankrupt, upon his appoint-

ment and qualification, and his successor or successors if he

shall have one or more, upon his or their appointment and

qualification, shall in turn be vested by operation of law with

the title of the bankrupt, as of the date he was adjudged a

bankrupt, except in so far as it is to property which is exempt,

to all (1) documents relating to his property; (2) interests in

patents, patent rights, copyrights, and trademarks; (3) powers

which he might have exercised for his own benefit, but not those

which he might have exercised for some other person; (4) prop-

erty transferred by him in fraud of his creditors; (5) property

which, prior to the filing of the petition, he could by any means

have transferred, or which might have been levied upon and

sold under judicial process against him: Provided, that when

any bankrupt shall have any insurance policy, which has a cash

surrender value payable to himself, his estate, or personal repre-
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sentatives, he may, within thirty days after the cash surrender

value has been ascertained and stated to the trustee by the com-

pany issuing the same, pay or secure to the trustee the sum so

ascertained and stated, and continue to hold, own, and carry

such policy free from the claims of the creditors participating

in the distribution of his estate under the bankruptcy proceed-

ings; otherwise the policy shall pass to the trustee as assets; and

(6) rights of action arising upon contracts or from the unlawful

taking or detention of, or injury to, his property."

The part of the section particularly to be considered is subdiv.

5 and its proviso. Subdivision 5 undertakes to vest in the trustee

property which, prior to the filing of the petition, the bankrupt

could by any means have transferred, or which might have been

levied upon or sold under judicial process against him. Then

follows the proviso with reference to insurance policies which

have a cash surrender value, permitting a bankrupt, when the

cash surrender value has been ascertained and stated, to pay or

secure such sum to the trustee, and to continue to hold, own, and

carry the policies free from the claims of creditors; otherwise

the policies to pass to the trustee as assets.

policies did not pass to the trustees as assets, and therefore the
action which had been begun to set aside the transfer to Crouse,
as a preference within the bankruptcy act, could not be
maintained.
The correctness of this decision depends primarily upon the
construction of § 10a of the bankruptcy act, which reads:
''The trustee of the estate of a bankrupt, upon his appointment and qualification, and his successor or successors if he
shall have one or more, upon his or their appointment and
qualification, shall in tum be vested by operation of law with
the title of the bankrupt, as of the date he was adjudged a
bankrupt, except in so fa.r as it is to property which is exempt,
to all (1) documents relating to his property; (2) interests in
patents, patent rights, copyrights, and trademarks; ( 3) powers
which he might have exercised for bis own benefit, but not those
which he might have exercised for some other person; ( 4) property transferred by him in fraud of his creditors; (5) property
which, prior to the filing of the petition, he could by any means
have transferred, or which might have been levied upon and
sold under judicial process against him : Provided, that when
any bankrupt shall have any insurance policy, which has a cash
surrender value payable to himself, his estate, or persona.I representatives, he may, within thirty days after the cash surrender
value has been ascertained and stated to the trustee by the company issuing the same, pay or secure to the trustee the sum so
ascertained and stated, and continue to hold, own, and carry
such policy free from the claims of the creditors participating
in the distribution of his estate under the bankruptcy proceedings ; otherwise the policy shall pass to the trustee as assets ; and
(6) rights of action arising upon contracts or from the unlawful
taking or detention of, or injury to, his property."
The part of the section particularly to be considered is subdiv.
5 and its proviso. Subdivision 5 undertakes to vest in the trustee
property which, prior to the filing of the petition, thQ bankrupt
could by any means have transferred, or which might have been
levied upon or sold under judicial process against him. Then
follows the proviso with reference to insurance policies which
have a cash surrender value, permitting a bankrupt, when the
cash surrender value has been ascertained and stated, to pay or
secure such sum to the trust~e, and to continue to hold, own, and
carry the policies free from the claims of creditors; otherwise
the policies to pass to the trustee as asseta.
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Two constructions have been given this section, and the ques-

tion, as presented in this case, has not been the subject of direct

determination in this court. The one favors the view that only

policies having a cash surrender value are intended to pass to

the trustee for the benefit of creditors.10 The other, conceding

that the proviso deals with this class of policies, maintains that

policies of life insurance which have no surrender value pass to

the trustee under the language of § 70a immediately preceding

the proviso, which reads: "Property which, prior to the filing

of the petition, he could by any means have transferred, or which

might have been levied upon and sold under judicial process

against him." 11

To determine the congressional intent in this respect requires

a brief consideration of the nature of the rights dealt with.

Life insurance may be given in a contract providing simply for

payment of premiums on a calculated basis which accumulates

no surplus for the holder. Such insurance has no surrender

value. Policies, whether payable at the end of a term of years

or at death, may be issued upon a basis of calculation which

accumulates a net reserve in favor of the policy holder, and

which forms a consequent basis for the surrender of the policy

by the insured, with advantage to the company upon the pay-
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ment of a part of this accumulated reserve. This feature of

surrender value was discussed by Judge Brown of the Southern

District of New York, In re McKinney, 15 Fed. 535, 537:

'' The first of these elements, the surrender value of the policy,

arises from the fact that the fixed annual premium is much in

excess of the annual risk during the earlier years of the policy,—

an excess made necessary in order to balance the deficiency of

the same premium to meet the annual risk during the latter

years of the policy. This excess in the premium paid over the

annual cost of insurance, with accumulations of interest, con-

stitutes the surrender value. Though this excess of premiums

paid is legally the sole property of the company, still in practi-

cal effect, though not in law, it is moneys of the assured, de-

posited with the company in advance, to make up the deficiency

10— In re Buelow, 98 Fed. 86;

In re Josephson, 121 Fed. 142;

Gould v. New York L. Ins. Co., 132

Fed. 927; Morris v. Dodd. 110 Ga.

606, 50 L,. B. A. 33, 78 Am. St. Bep.

129, 36 S. E. 83.

11— In re Becker, 106 Fed. 54;

In re Slingluff, 106 Fed. 154; In re

Welling, 51 C. C. A. 151, 113 Fed.

189; In re Coleman, 69 C. C. A. 496,

136 Fed. 818; In re Hettling, 99 C.

C. A. 87, 175 Fed. 65; In re Orear,

30 L. B. A. (N. S.) 990, 102 C. C,

A. 78, 178 Fed. 632.

Two constructions have been given this section, and the question, as presented in this case, has not been the subject of direct
determination in this court. The one favors the view that only
policies having a cash surrender value are intended to pas& to
the trustee for the benefit of creditol'S- 10 The other, conceding
that the proviso deals with this class of policies, maintains that
policies of life insurance which have no surrender value pass to
the trustee under the language of § 70a immediately preceding
the proviso, which reads: ''Property which, prior to the filing
of the petition, he could by any means have transferred, or which
might have been levied upon and sold under judicial process
·
against him." 11
To determine the congressional intent in this resp~ct requires
a brief consideration of the nature of the rights dealt with.
Life insurance may be given in a contract providing simply for
payment of premiums on a calculated basis which accumulates
no surplus for the holder. Such insurance has no surrender
value. Policies, whether payable at the end of a term of years
or at death, may he issued upon a basis of calculation which
accumulates a net reserve in favor of the policy holder, and
which forms a consequent basis for the surrender of the policy
by the insured, with advantage to the company upon the payment of a part of this accumulated reserve. This feature of
surrender value was discussed by Judge Brown of the Southern
District of New York, In re McKinney, 15 Fed. 535, 537:
"The first of these elements, the surrender value of the policy,
arises from the fact that the fixed annual premium is much in
excess of the annual risk during the earlier years of the policy,an excess made necessary in or<ler to balance the deficiency of
the same premium to meet the annual risk during the latter
years of the policy. This excess in the premium paid over the
annual cost of insurance, with accumulations of interest, constitutes the surrender value. Though this excess of premiums
paid is legally the sole property of the company, still in practical effect, though not in law, it is moneys of the assured, deposited with the company in advance, to make up the deficiency
IO-In re Buelow, 98 FP11. ~fl;
In re Josephson, 121 Fed. 142;
Gould ,., New York L. Ins. Co., 132
Fe<l. 927; 1\Jorris v. Dorlcl. 110 Ga.
606, 50 J,. R. A. 33, 78 Am. St. Rep.
129, 36 S. E. 83.
11- In re Becker, 106 Fed. 54;

In re Slingluff, 106 Fed. 154; In re
Welling, 51 C. C. A. 151 , 113 Fed.
189; In re Coleman, 69 C. C. A. 496,
136 Fed. 818; Jn re Hettling, 99 C.
C. A. 87, 1 i5 Fed. 65: In re Orear,
30 L. R. A. (N. S.) 990, 102 C. C,
A. 78, 178 Fed. 632.
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in later premiums to cover the annual cost of insurance, instead

of being retained by the assured, and paid by him to the com-

pany in the shape of greatly-increased premiums, when the risk

is greatest. It is the 'net reserve' required by law to be kept

by the company for the benefit of the assured, and to be main-

tained to the credit of the policy. So long as the policy remains

in force, the company has not practically any beneficial interest

in it, except as its custodian, with the obligation to maintain it

unimpaired and suitably invested for the benefit of the insured.

This is the practical, though not the legal, relation of the com-

pany to this fund.

"Upon the surrender of the policy before the death of the

assured, the company, to be relieved from all responsibility for

the increased risk, which is represented by this accumulating

reserve, could well afford to surrender a considerable part of it

to the assured, or his representative. A return of a part in

some form or other is now usually made. • • •"

This case has been cited with approval in this court. Holden

v. Stratton, 198 U. S. 202, 49 L. ed. 1018, 25 Sup. Ct. Rep. 656;

Hiscock v. Mertens, 205 U. S. 202, 51 L. ed. 771, 27 Sup. Ct.

Rep. 488.

Under the bankruptcy act of 1867 [14 Stat. at L. 522, c. 176,
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§ 14] no special provision was made for insurance policies. The

section providing for the passing of the assets of the bankrupt

to the trustee contained the broad language of "all the estate,

real and personal." Under this statute it was held In re

McKinney, supra, that the insurance upon the life of the bank-

rupt vested in the bankrupt estate only to the extent of its cash

surrender value at the time of the filing of the petition.

In Holden v. Stratton, supra, this court held that the law of

the state of Washington, exempting the proceeds of life insur-

ance policies, was applicable, and under the bankruptcy act of

1898, § 6, the bankrupt might retain such policies. The Circuit

Court of Appeals for the Ninth Circuit, from which Holden v.

Stratton came by certiorari to this court, had held that § 70a

was not controlled by the exemptions provided in § 6 of the

bankruptcy act, and had adhered to its former decision In re

Scheld, 52 L. R. A. 188, 44 C. C. A. 233, 104 Fed. 870, in which

§ 70a had been construed to pass insurance policies having a

cash surrender value to the trustee, unless the bankrupt paid

or secured the surrender value, as pointed out in the section

While this court held that the exemption under the state law

in later premiums to cover the annual cost of insurance, instead
of being retained by the 888ured, and paid by him to the company in the shape of greatly-increased premiums, when the risk
is greatest. It is the 'net reserve' required by law to be kept
by the company for the benefit of the assured, and to be maintained to the credit of the policy. So long as the policy remains
in force, the company has not practically any beneficial interest
in it, except as its custodian, with the obligation to 1maintain it
UJtimpaired and suitably invested for the benefit of the insured.
This is the practical, though not the legal, relation of the company to this fund.
~'Upon the surrender of the policy before the death of the
aamred, the company, to be relieved from all responsibility for
the increased risk, which is represented by this accumulating
reserve, could well afford to surrender a considerable part of it
to the a.ssured, or his representative. A return of a part in
some form or other is now usually made. • • • ''
This case has been cited with approvat in this court. Holden
v. Stratton, 198 U. S. 202, 49 L. ed. 1018, 25 Sup. Ct. Rep. 656;
Hiscock v. Mertens, 205 U. S. 202, 51 L. ed. 771, 27 Sup. Ct.
Rep. 488.
Under the bankruptcy act of 1867 [14 Stat. at L. 522, c. 176,
§ 14] no special provision was made for insurance policies. The
section providing for the passing of the assets of the bankrupt
to the trustee contained the broe.d language of ''all the estate,
real and personal." Under this statute it was held In re
McKinney, supra, that the insurance upon the life of the bankrupt vested in the bankrupt estate only to the extent of its cash
surrender value at the time of the filing of the petition.
In Holden v. Stratton, supra, this court held that the law of
the state of Washington, exempting the proceeds of life insurance policies, was applicable, and under the bankruptcy act of
1898, ~ 6, the bankrupt might retain such policies. The Circuit
Court of Appeals for the Ninth Circuit, from which Holden v.
Stratton came by certiorari to this court, had held that § 70a
was not controlled by the exemptions provided in § 6 of the
bankruptcy act, and had adhered to its former decision In re
Seheld, 52 L. R. A. 188, 44 C. C. A. 233, 104 Fed. 870, in which
§ 70a had been construed to pass insurance policies having a
cash surrender value to the trustee, unless the bankrupt paid
or secured the surrender value, as pointed out in the section.
While this court held that the exemption under the state law
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applied under the bankruptcy act to the policy in question,

coming to deal with the construction of § 70a, this court said

(198 U. S., p. 213):

"As § 70a deals only with property which, not being exempt,

passes to the trustee, the mission of the proviso was, in the in-

terest of the perpetuation of policies of life insurance, to pro-

vide a rule by which, where such policies passed to the trustee

because they were not exempt, if they had a surrender value

their future operation could be preserved by vesting the bank-

rupt with the privilege of paying such surrender value, whereby

the policy would be withdrawn out of the category of an asset

of the estate. That is to say, the purpose of the proviso was to

confer a benefit upon the insured bankrupt by limiting the char-

acter of the interest in a nonexempt life insurance policy which

should pass to the trustee, and not to cause such a policy when

exempt to become an asset of the estate. "When the purpose of

the proviso is thus ascertained it becomes apparent that to main-

tain the construction which the argument seeks to affix to the

proviso would cause it to produce a result diametrically opposed

to its spirit and to the purpose it was intended to subserve."

The section came again before this court in Hiscock v. Mer-

tens, supra, and it was held that the insured was entitled to
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retain the policies upon the payment to the trustee of a sum

equivalent to the amount the company was willing to pay accord-

ing to its custom, although there was no stipulation in the poli-

cies as to a cash surrender value, and upon this subject the court

said (p. 212):

"What possible difference could it make whether the surren-

der value was stipulated in a policy or universally recognized

by the companies? In either case the purpose of the statute

would be subserved, which was to secure to the trustee the sum

of such value and to enable the bankrupt to 'continue to hold,

own, and carry such policy free from the claims of the creditors

participating in the distribution of the estate under the bank-

ruptcy proceedings.' "12

And in that case it appeared that this sum was less than

$0,000, whereas in a short time, some six months later, the ma-

turity of one of the policies would give it a value of over $11,000.

But this court held that this circumstance made no difference

12—See In re Coleman, 136 Fed.

818, where the policy had a loan

value only.

applied under the bankruptcy act to the policy in question,
coming to deal with the construction of § 10a, this court said
(198 u. s., p. 213):
''As § 10a deals only with property which, not being exempt,
passes to the trustee, the missiou of the proviso was, in the interest of the perpetuation of policies of life insurance, to provide a rule by which, where such policies passed to the trustee
because they were not exempt, if they had a surrender value
their future operation could be preserved by vesting the bankrupt with the privilege of paying such surrender value, whereby
the policy would be withdrawn out of the category of an asset
of the estate. That is to say, the purpose of the proviso was to
eonfer a benefit upon the in~mred bankrupt by limiting the character of the interest in a nonexempt life insurance policy which
should pass to the trustee, and not to cause such a policy when
exempt to become an asset of the estate. When the purpose of
the proviso is thus ascertained it becomes apparent that to maintain the construction which the argument seeks to affix to the
proviso would cause it to produce a result diametrically opposed
to its spirit and to the purpose it was intended to subserve.''
The section came again before this court in Hisc0<~k v. Mertens, supra, and it was held that the insured was entitled to
retllin the policies upon the payment to the trustee of a sum
equivalent to the amount the company was willing to pay according to its custom, although there was no stipulation in the policies as to a cash surrender value, and upon this subject the court
said (p. 212) :
''What possible difference could it make whether the surrendt'r value was stipulated in a policy or universally recognized
by the companies T In either case the purpose of the statute
would be imbserved, which was to secure to the trustee the sum
of surh value and to enable the bankrupt to 'continue to hold,
own, and carry such policy free from the claims of the creditors
participating in the distribution of the estate under the bankruptcy proceedings.' "12
And in that case it appeared that this sum was less than
:f;G.000, whereas in a short time, some six months later, the maturity of one of the policies would give it a value of over $11,000.
But this court held that this circumstance made no difference
12-See In re Coleman, 136 Fed.
818, where the policy had a loan
\'aluc only.
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in the right of the insured to pay the surrender value and hold

the policy.

True it is that life insurance policies are a species of property

and might be held to pass under the general terms of subdiv. 5,

§ 70a, but a proviso dealing with a class of this property was

inserted and must be given its due weight in construing the

statute. It is also true that a proviso may sometimes mean

simply additional legislation, and not be intended to have the

usual and primary office of a proviso, which is to limit general-

ities and exclude from the scope of the statute that which would

otherwise be within its terms.

This proviso deals with explicitness with the subject of life

insurance held by the bankrupt which has a surrender value.

Originally life insurance policies were contracts in considera-

tion of annual sums paid as premiums for the payment of a fixed

sum on the death of the insured. It is true that such contracts

have been much varied in form since, and policies payable in a

period of years, so as to become investments and means of money

saving, are in common use. But most of these policies will be

found to have either a stipulated surrender value or an estab-

lished value, the amount of which the companies are willing to

pay, and which brings the policy within the terms of the proviso
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(Hiscock v. Martens, supra), and makes its present value avail-

able to the bankrupt estate. While life insurance is property,

it is peculiar property. Legislatures of some of the states have

provided that policies of insurance shall be exempt from lia-

bility for debt, and in many states provision is made for the

protection from such liability of policies in favor of those de-

pendent upon the insured. See Holden v. Stratton, supra.

Congress undoubtedly had the nature of insurance contracts

in mind in passing § 70a with its proviso. Ordinarily the keep-

ing up of insurance of either class would require the payment

of premiums perhaps for a number of years. For this purpose

the estate might or might not have funds, or the payments might

be so deferred as to unduly embarrass the settlement of the

estate. Congress recognized also that many policies at the time

of bankruptcy might have a very considerable present value

which a bankrupt could realize by sun'endering his policy to

the company. We think it was this latter sum that the act

intended to secure to creditors by requiring its payment to the

trustee as a condition of keeping the policy alive. In passing

this statute Congress intended, while exacting this much, that

in the right of the insured to pay the surrender value and bold
the policy.
True it is that life insurance policies are a species of property
arnl might be held to paas under the general terms of subdiv. 5,
~ 70a, but a proviso dealing with a class of this property was
i11s,~rted and must be given its due weight in construing the
statute. It is also true that a proviso may sometimes mean
simply additional legislation, and not be intended to have the
usual and primary office of a proviso, which is to limit generalities and exclude from the scope of the statute that which would
otherwise be within its terms.
This proviso deals with explicitness with the subject of life
insurance held by the bankrupt which has a surrender value.
Originally life insurance policies were contracts in consideration of annual sums paid as premiums for the payment of a fixed
sum on the death of the insured. It is true that such contracts
have been much varied in form since, and policies payable in a
period of years, so as to become investments and means of money
saving, are in common use. But most of these policies will be
found to have either a stipulated surrender value or an established value, the amount of which the companies are willing to
pay, and which brings the policy within the terms of the proviso
(Hiscock v. Martens, supra), and makes its present value available to the bankrupt estate. While life insurance is property,
it is peculiar property. Legislatures of some of the states have
provided that policies of insurance shall be exempt from liability for debt, and in many states provision is made for the
protection from such liability of policies in favor of those dependent upon the insured. See Holden v. Stratton, supra.
Congress undoubtedly had the nature of insurance contracts
in mind in passing § 70a with its proviso. Ordinarily the keeping up of insurance of either class would require the payment
of premiums perhaps for a number of years. For this purpose
the estate might or might not have funds, or the payments might
be so deferred as to unduly embarrass the settlement of the
estate. Congress recognized also that many policies at the time
of bankruptcy might have a very considerable present value
which a bankrupt could realize by surrendering his policy to
the company. We think it was this latter sum that the act
intended to secure to creditors by requiring its payment to the
trustee as a condition of keeping the policy alive. In passing
this statute Congress intended, while exacting this much, that
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when that sum was realized to the estate, the bankrupt should

be permitted to retain the insurance which, because of advanc-

ing years or declining health, it might be impossible for him to

replace. It is the twofold purpose of the bankruptcy act to

convert the estate of the bankrupt into cash and distribute it

among creditors, and then to give the bankrupt a fresh start

with such exemptions and rights as the statute left untouched.

In the light of this policy the act must be construed. We think

it was the purpose of Congress to pass to the trustee that sum

which was available to the bankrupt at the time of bankruptcy

as a cash asset; otherwise to leave to the insured the benefit of

his life insurance.

It should be observed, in this connection, that in the present

case the company had advanced upon the policies their full sur-

render value, as stipulated in the policies, and that the only

interest that could have passed to the trustees would have been

the speculative right to the net proceeds of the policies, con-

tingent upon the death of the bankrupt, and possibly dependent

upon the payment of large annual premiums for thirteen years.

It is urged, however, that under § 70a, the cash surrender

value was to be paid by the bankrupt when ascertained, and the

policies kept alive for his benefit; and as these policies had been

assigned by the beneficiary to Mclntyre & Company, not as
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collateral, but absolutely, they would not come within the terms

of the proviso, and therefore the proceeds of the policies vested

in the bankrupt estate; but we find nothing in the act by which

the right of the assignee of a policy to the benefits which would

have accrued to the bankrupt is limited. As we have construed

the statute, its purpose was to vest the surrender value in the

trustee for the benefit of the creditors, and not otherwise to

limit the bankrupt in dealing with his policy.

•••

It results that the judgment of the Circuit Court of Appeals

must be affirmed.13

13—See Foxhever v. Order of Red Hettling, 175 Fed. 65; In re Orear,

Cross, 2 O. C. C. (N. S.) 394; In 178 Fed. 632. See also Hewlett v.

re Pfaffinger, 161 Fed. 526; In re Home for Incurables, 74 Md. 350.

Whelpley, 169 Fed. 1019; In re

H. A A. Bankruptcy—84

_,

when that sum was realized to the estate, the bankrupt should
be permitted to retain the insurance which, because of advancing years or declining health, it might be impossible for him to
repface. It is the twofold purpose of the bankruptcy act to
convert the estate of the bankrupt into cash and distribute it
among creditors, and then to give the bankrupt a fresh start
with such exemptions and rights as the statute left untouched.
In the light of this policy the act must be construed. We think
it was the purpose of Congress to pass to the trustee that sum
which was available to the bankrupt at the time of bankruptcy
as a cash asset; otherwise to leave to the insured the benefit of
his life insurance.
It should be observed, in this connection, that in the present
case the company had advanced upon the policies their full surrender value, as stipulated in the policies, and that the only
interest that could have passed to the trustees would have been
the speculative right to the net proceeds of the policies, contingent upon the death of the bankrupt, and possibly dependent
upon the payment of large annual premiums for thirteen years.
It is urged, however, that under § 70a, the cash surrender
value was to be paid by the bankrupt when ascertained, and the
policies kept alive for his benefit; and as these policies had been
as&igned by the beneficiary to Mcintyre & Company, not as
collateral, but absolutely, they would not come within the terms
of the proviso, and therefore the proceeds of the policies vested
in the bankrupt estate; but we find nothing in the act by which
the right of the assignee of a policy to the benefits which would
have accrued to the bankrupt is limited. As we have construed
the statute, its purpose was to vest the surrender value in the
trustee for the benefit of the creditors, and not otherwise to
limit the bankrupt in dealing with his policy.

• • •

It results that the judgment of the Circuit Court of Appeals
must be affirmed.13
13-See Foxhever v. Order of Red
Cross, 2 0. C. C. (N. S.) 394; Io
re Pfaffinger, 161 Fed. 526; In re
Whelpley, 169 Fed. 1019; In re
H . & A. Bankruptcy-Bf

Hettling, 175 Fed. 65; In re Orear,
178 Fed. 632. See also Hewlett v.
Home for Incurables, 74 Md. 350.
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EVERETT v. JUDSON

EVERETT v. JUDSON

228 U. S. 474, 57 L. ed. 927, 33 Sup. Ct . 568

(United States Supreme Court. April 28, 1913)

228 U. S. 474, 57 L. ed. 927, 33 Sup. Ct. 568

Mr. Justice DAY delivered the opinion of the court:

This case involves the title to the proceeds of certain insurance

(United States Supreme Court.

April 28, 1913)

policies upon the life of Alfred M. Judson, bankrupt, deceased,

collected by the trustee in bankruptcy. The executor of Jud-

son's estate brought suit against the trustee in the United States

District Court for the Southern District of New York, assert-

ing title to such funds. The District Court ordered that the

proceeds of the policies, less their cash surrender value, be paid

to the executor (188 Fed. 702); the Circuit Court of Appeals

for the second circuit, upon petition to revise, affirmed that

order (113 C. C. A. 158, 192 Fed. 834), and the case comes here

on certiorari.

A "petition in involuntary bankruptcy was filed against the

firm of Judson & Judson and its members, Alfred M. Judson

being one, on December 17, 1910, and on December 23, 1910,

Judson entered a notice of his appearance in the proceedings.

On January 9, 1911, the firm and its members were adjudged

bankrupts, and on February 9, 1911, Everett qualified as trus-

tee, Judson owned certain life insurance policies at the time
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of the institution of the bankrupt proceedings, and thereafter

and until his death, payable to his executors, administrators, or

assigns. So far as this case is concerned, at the time of the filing

of the petition in bankruptcy, these policies, with cash surrender

values and subject to loans, were as follows: One policy for

$5,000, having a cash surrender value of $2,291.49, and subject

to a loan of $2,238; another for $1,000, having a cash surrender

value of $3132.31, and subject to a loan of $322; and another for

$10,000, having a cash surrender value of $5,030, and subject

to a loan of $5,240. It therefore appears that the cash surrender

value of the policies on December 17, 1910, was $63.80.

On January 4, 1911, Judson committed suicide. Notice was

served on the trustee that the executor claimed the right, under

§ 70or of the bankruptcy act, to pay to the trustee the cash sur-

render value of the policies when ascertained, but the trustee

denied such right and also the right of the executor to the bal-

ance of the proceeds of the policies. Under agreement, the

insurance companies paid to the trustee $8,675.14 upon the

Mr. Justice DAY delivered the opinion of the court:
This case involves the title to the proceeds of certain insurance
policies upon the life of Alfred M. Judson, bankrupt, deceased,
collected by the trustee in bankruptcy. The executor of Judson's estate brought suit against the trustee in the United States
District Court for the Southern District of New York, aaaertiug title to such funds. The District Court ordered that the
proceeds of the policies, less their cash surrender value, be paid
to the executor ( 188 Fed. 702) ; the Circuit Court of Appeals
for the second circuit, upon petition to revise, affirmed that
order (113 C. C. A. 158, 192 Fed. 834), and the case comes here
on certiorari.
A 'petition in involuntary bankruptcy was filed against the
firm of Judson & Judson and its members, Alfred :M. Judson
liei11g one, on December 17, 1910, and on December 23, 1910,
J u<lson entered a notice of his appearance in the proceedings.
On January 9, 1911, the firm and its members were adjudged
ballkrupts, and on February 9, 1911, Everett qualified as trustre. Judson owned certain life insurance policies at the time
of the institution of the bankrupt proceedings,. and thereafter
and uutil his death, payable to his executors, administrators, or
assigns. So far as this case is concerned, at the time of the filing
of the petition in bankruptcy, these policies, with cash surrender
values and subject to loans, were as follows: One policy for
$5,000, having a cash surrender value of $2,291.49, and subject
to a loan of $2,238; another for $1,000, having a cash surrender
rnlne of $332.31, and subject to a loan of $322; and another for
$10.000, hnving a cash surrender value of $5,030, and subject
to a loan of $5,240. It therefore appears that thP cash surrender
value of the policies on December 17, 1910, was $63.80.
On .January 4, 1911, Judson committed suicide. Notice was
serYed on the trustee that the executor claimed the right, under
§ 70a of the bankruptcy act, to pay to the trustee the cash surrender value of the policies when ascertained, but the trustee
denied such right and also the right of the executor to the balance of the proceeds of the policies. Under agreement, the
insurance compani€s paid to the trustee $8,675.14 upon the
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policies. The executor asserted title to the difference between

the sum realized on the policies and the cash surrender value;

namely, $8,611.34. The District Court, upon the authority of

Burlingham v. Crouse, 104 C. C. A. 227, 181 Fed. 479, held that

the proceeds of the policies, over and above the cash surrender

value as of the date of the filing of the petition, passed to the

executor. The Circuit Court of Appeals affirmed the order of

the District Court, holding that the time when the interest of

the bankrupt estate in the policies passed to the trustee was the

date of the filing of the petition, and further, also upon the

authority of Burlingham v. Crouse, supra, that the interest of

the trustee in the policies extended only to their cash surrender

value.

The present case was argued at the same time as the case of

Burlingham v. Crouse [228 U. S. 459, 57 L. ed. —, 33 Sup. Ct.

Rep. 564], and in so far as it is like that case the principles

therein laid down are controlling. The present case has, how-

ever, a feature not directly involved in the case of Burlingham

v. Crouse, because Judson, the insured, committed suicide before

the adjudication in bankruptcy, although after the filing of the

petition, and it is the contention of the petitioner that the bank-

ruptcy act vested the title to the property in the trustee as of
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the time of the adjudication, and that the death of the bankrupt

between the filing of the petition and the date of the adjudica-

tion made the proceeds of the policies assets in the hands of

the trustee.

While it is true that § 70a provides that the trustee, upon his

appointment and qualification, becomes vested by operation of

law with the title of the bankrupt as of the date he was adjudged

a bankrupt, there are other provisions of the statute which, we

think, evidence the intention to vest in the trustee the title to

such property as it was at the time of the filing of the petition.

This subject was considered in Acme Harvester Co. v. Beck man

Lumber Co., 222 U. S. 300, 56 L. ed. 208, 32 Sup. Ct. Rep. 96,

wherein it was held that, pending the bankrupt proceedings, and

after the filing of the petition, no creditor could obtain by at-

tachment a lien upon the property which would defeat the gen-

eral purpose of the law to dedicate the property to all creditors

alike. § 70a vests all the property in the trustee, which, prior to

the filing of the petition, the bankrupt could by any means have

transferred, or which might have been levied upon and sold un-

der judicial process against him. The bankrupt's discharge is

policies. The executor asserted title to the difference between
the sum realized on the policies and the cash surrender value;
namely, $8,611.34. The District Court, upon the authority of
Burlingham v. Crouse, 104 C. C. A. 227, 181 F'ed. 47~, held that
the proceeds of the policies, over and above the cash surrender
value as of the date of the filing of the petition, passed to tbe
executor. The Circuit Court of Appeals affirm~d the order of
the District Court, holding that the time when the interest of
the bankrupt estate in the policies passed to the trustee was the
date of the filing of the petition, and further, also upon the
authority of Burlingham v. Crouse, supra, that the interest of
the trustee in the policies extended only to their cash surrender
value.
The present case was argued at the same time as the case of
Burlingham v. Crouse [228 U. S. 459, 57 L. ed. -, 33 Sup. Ct.
Rep. 564], and in so far as it .is like that case the princi pies
therein laid down are controlling. The present case has, however, a feature not directly involved in the case of Burlingham
v. Crouse, because Judson, the insured, committed suicide before
the adjudication in bankruptcy, although after the filing of the
petition, and it is the contention of the petitioner that the bankruptcy act vested the title to the property in the trustee as of
the time of the adjudication, and that the death of the bankrupt
between the filing of the petition and the date of the adjudication ·made the proceeds of the policies assets in the hands of
the trustee.
While it is true that § 10a provides that the trustee, upou his
appointment and qualification, becomes vested by operation of
law with the title of the bankrupt as of the date he was adjml~t'd
a bankrupt, there are other provisions of the statute which, Wt~
think, evidence the intention to vest in the trustee the title to
such property as it was at the time of the filing of the petition.
This subject was considered in Acme Harvester Co. v. Bccknrnn
Lumber Co., 222 U. S. 300, 56 L. ed. 208, 32 Sup. Ct. Rep. %,
wherein it was held that, pending the bankrupt proceedings, a11d
after the filing of the petition, no creditor could obtain by attachment a lien upon the property which would defeat the gt•neral purpose of the law to dedicate the property to all creditors
alike. § 10a vests all the property in the trustee, which, prior to
the filing of the petition, the bankrupt could by any means have
transferred, or which might have been levied upon and sold under judicial process against him. The bankrupt's discharge is
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from all provable debts and claims which existed on the day on

which the petition for adjudication was tiled. Zavelo v. Reeves,

227 U. S. 625, 630, 631, 57 L. ed. 676, 33 Sup. Ct. Rep. 365. The.

schedule that the bankrupt is required to file, showing the loca-

tion and value of his property, must be filed with his petition.

We think that the purpose of the law was to fix the line of

cleavage with reference to the condition of the bankrupt estate

as of the time at which the petition was filed, and that the prop-

erty which vests in the trustee at the time of adjudication is

that which the bankrupt owned at the time of the filing of the

petition. And it is as of that date that the surrender value of

the insurance policies mentioned in § 70a should be ascertained.

The subsequent suicide of the bankrupt before the adjudication

was an unlooked-for circumstance which does not change the

result in the light of the construction which we give the statute.

It follows that the judgment should be affirmed.

GIBSON et al. v. CARRUTHERS

8 Meeson & Welsby, 321

(Court of Exchequer. May 3, 1841)

ROLFE, B. The plaintiffs in this cause are the assignees of

Thomas Harris, a bankrupt.

The declaration states, that Harris, before his bankruptcy,

from all provable debts and claims which existed on the d1tv on
which the petition for adjudication was filed. Zavelo v. Reeves,
227 U. S. 625, 630, 631, 57 L. ed. 676, 33 Sup. Ct. Rep. 365. Tb~
schedule that the bankrupt is required to file, showiug the location and value of his property, must be filed with his petition.
We think that the purpose of the law was to fix the line of
cleavage with reference to the condition of the bankrupt estate
as of the time at which the petition was filed, and that the property which vests in the trustee at the time of adjudication is
that which the bankrupt owned at the time of the filing of the
petition. And it is as of that date that the surrender value of
the insurance policies mentioned in § 70a should be ascertained.
The subsequent suicide of the bankrupt before the adjudication
was an unlooked-for circumstance which does not change the
result in the light of the construction which we give the statute.
It follows that the judgment should be affirmed.
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agreed to buy from the defendant about 2,000 quarters of lin-

seed, free on board at Odessa, at 30s. lOd. per quarter, the ship-

ment to be made on board the buyer's vessel on arrival at Odessa,

GIBSON et al. v. CARRUTHERS

which vessel was to be forthwith chartered for thence, and the

amount of the invoice was to be paid on handing over the same

8 Meeson & W elsby, 321

and the bills of lading to the buyers in London.

The declaration then states mutual promises by Harris and

(Court of Exchequer. May 3, 1841)

the defendant, according to the terms of that agreement, and

goes on to aver that Harris, in part performance, &c, dispatched

a vessel to Odessa, which arrived there in a reasonable time, and

was ready to receive the linseed on board; that before its arrival

Harris had become bankrupt; but the master of the ship was

ready and offered to receive the linseed on board, and to give

bills of lading pursuant to the agreement; that the defendant

refused to deliver the linseed on board, or any part thereof, by

reason whereof the plaintiffs, as assignees of Harris, have suf-

fered damage, etc. The declaration then goes on to state that

ROLFE, B. The plaintiffs in this cause are the assignees of
Thomas Harris, a bankrupt.
The declaration states, that Harris, before his bankruptcy,
agreed to buy from the defendant about 2,000 quarters of linseed, free on board at Odessa, at 30s. lOd. per quarter, the shipment to be made on board the buyer's vessel on arrival at Odessa,
which vessel was to be forthwith chartered for thence, and the
amount of the invoice was to be paid on handing over the same
and the bills of lading to the buyers in London.
The declaration then states mutual promises by Harris and
the defendant, according to the terms of that agreement, and
goes on to aver that Harris, in part performance, &c., <lispatched
a vessel to Odessa, which arrived there in a reasonable time, and
was ready to receive the linseed on board; that before its arrival
Harris had become bankrupt; but the master of the ship was
ready and offered to receive the linseed on board, and to give
bills of lading pursuant to the agreement; that the defendant
refused to deliver the linseed on board, or any part thereof, by
reason whereof the plaintiffs, as assignees of Harris, have suffered damage, etc. The declaration then goes on to state that
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the plaintiffs afterwards, within a reasonable time after the

arrival of the vessel at Odessa, gave notice to the defendant of

their being ready and willing to pay for the linseed on delivery

in London according to the agreement; yet the defendant re-

fused to deliver, etc.

To this declaration the defendant has pleaded, that the plain-

tiffs did not, within a reasonable time after the arrival of the

vessel at Odessa, give notice to the defendant of their intention

to adopt the contract.

The plaintiffs have demurred to this plea, and have assigned

several causes of demurrer, all founded on the principle that the

plea attempts to raise an immaterial issue.

On the argument of this case in last Michaelmas Term it was

contended on the part of the defendant, first, that the declara-

tion does not state a case which gives a right of action to the

assignees; and secondly, that if it does, then the plea discloses

a good defense.

I am of opinion that neither of these propositions can be

supported.

As to the first point, the validity of the declaration: it is

clear that assignees of a bankrupt are entitled to the benefit of

all contracts entered into by the bankrupt, and which are in

fieri at the time of the bankruptcy. They may elect to adopt or
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reject such contracts, according as they are likely to be bene-

ficial or onerous to the estate. In no case can the party who

contracted with the bankrupt set up the bankruptcy against the

assignees, as a reason for not doing what he has agreed to do.

Where, indeed, the payment of money or performance of any

other duty by the bankrupt forms a condition precedent to the

doing of the act which the contracting party has agreed to do,

there, unless the money is paid or duty performed, either by

the bankrupt or his assignees, it is plain, on principles alto-

gether independent of any questions arising from bankruptcy

or insolvency, that no obligation exists on the other party to

perform his part of the engagement. But no objection of this

sort can be set up, except in the case of a mere contract for the

sale and delivery of goods, until the time has arrived when the

party seeking the benefit of the contract fails to do something

which according to its provisions he ought to do. Until default,

no such objection arises, even where the whole matter rests iu

fieri; but much less can such a course be pursued where, as in

the present case, the declaration shows that a part, and probably
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the plaintiffs afterwards, within a reasonable time a t:ter the
arrival of the vessel at Odessa, gave notice to the defend.ant of
their being ready and willing to pay for the linseed on delivery
in London according to the agreement; yet the defcndau t refused to deliver, etc.
To this declaration the defendant has pleaded, that the plaiutiffs did not, within a reasonable time after the arrival of the
vessel at Odessa, give notice to the defendant of their intention
to adopt the contract.
The plaintiffs have demurred to this plea, and have nssig11ed
several causes of demurrer, all founded on the principle that the
plea attempts to raise an immaterial issue.
On the argument of this case in last Michaelmas Term it was
contended on the part of the defendant, first, that the declaration does not state a case which gives a right of action to the
assignees; and secondly, that if it does, then the plea discloses
a good defense.
I am of opinion that neither of these propositions can be
supported.
As to the first point, the validity of the declaration: it is
clear that assignees of a bankrupt are entitled to the benefit of
all contracts entered into by the bankrupt, and which are in
fieri at the time of the bankruptcy. They may elect to adopt or
reject such coutracts, according as they are likely to be beneficial or onerous to the estate. In no case can the pm·fy who
contracted with the bankrupt set up the bankruptcy against the
assignees, as a reason for not doing what he has agreed to do.
Where, indeed, the payment of money or performance of nny
other duty by the bankrupt forms a condition precedent to the
doing of the act which the contracting party has agreed to do,
there, unless the money is paid or duty performed, either hy
the bankrupt or his assignees, it is plain, on principles altogether independent of any questions arising from bankruptcy
or insolvency, that no obligation exists on the other party to
perform his part of the engagement. But no objection of this
sort can be set up, except in the case of a mere contract for the
sale and delivery of goods, uutil the time has arrived when the
party seeking the benefit of the contract fails to do somethi116
which according to its provisions he ought to do. Until default,
no surh objection arises, even where the whole matter rests iu
fieri; but much less can such a course be pursued where, as in
the present case, the declaration shows that a part, and probably
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no inconsiderable part, of the contract has actually been already

performed by the plaintiffs, or rather by the bankrupt whom

the plaintiffs represent. For it will be observed, that in this

case the first act to be performed under the contract was the

sending of a ship to Odessa. This was actually done at the cost

and risk of the bankrupt. If the argument of the defendant be

well founded, the bankrupt or his estate must sustain the loss

occasioned by his having thus far fulfilled his part of the contract.

It was endeavored to liken this to a case of stoppage in

transitu, to which it was supposed to bear a strong analog}-.

But it does not appear to me that any such analogy exists.

Where a vendor of goods has put them into the hands of a

carrier, in order to their being by him forwarded and delivered

to the vendee, then, if the vendee before actual delivery to him

becomes insolvent, the vendor has a right to resume the pos-

session with which he had previously parted. It may be con-

ceded, that the same circumstances which would justify a seller

in stopping the goods in transitu, will also warrant his retaining

them before the transitus has commenced, where nothing remains

to be done but to deliver the goods to the purchaser. But here

the proposed transit of the linseed from Odessa to London was

not, as it seems to me, a transitus within the meaning of the
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doctrine relative to stoppage in transitu. I consider it to be

of the very essence of that doctrine, that during the transitu*

the goods should be in the custody of some third person, inter-

mediate between the seller who has parted with, and the buyer

who has not yet acquired, actual possession. In this case the

linseed was to be brought to London, not in the ordinary course

of delivery by a seller to a buyer, but under the terms of a

special contract, which reserved to the defendant, the seller, the

exclusive control over it by means of the bills of lading. It was

one of the terms of the contract, that the defendant should in a

certain stipulated mode cause the linseed to be transported to

London, in order that it might there be by him delivered at a

price agreed upon to the bankrupt. This the defendant was

bound to do, in the same way as if he had agreed to do any other

act; as for instance, to build a ship, to manufacture goods, or

the like; and he had no right to anticipate that when he had

performed his part .of the contract, the bankrupt, with whom he

had contracted, would not by himself or his assignees perform

what he had agreed to do. If the contract was beneficial to the

bankrupt, the assignees would of course adopt it; if it was

no inconsiderable part, of the contract bas actiJally been already
performed by the plaintiffs, or rather by the bankrupt whom
the plaintiffs represent. For it will be observed, that in this
case the first act to be performed under the contract was the
sending of a ship to Odessa. This was actually done at the cost
and risk of the bankrupt. If the argument of the defendant be
well founded, the bankrupt or his estate must sustain the loss
occasioned by his having thus far fulfilled his part of the contract.
It was endeavored to liken this to a case of stoppage tn
transitu, to which it was supposed to bear a strong analogy.
But it does not appear to me that any such analogy exists.
Where a vendor of goods has put them into the bands of a
carrier, in order to their being by him forwarded and delivered
to the vendee, then, if the vendee before actual delivt:ry to him
becomes insolvent, the vendor bas a right to resu!lle the possession with which he had previously parted. It may be conceded, that the same circumstances which would justify a seller
in stopping- the goods i11 tra nsitu, will also warrant his retaining
them before the transitus has commenced, where nothing remains
to be done but to deliver the goods to the purchaser. But here
the proposed transit of the linseed from Odessa to London was
not, as it seems to me, a transit11s within the meaning of the
doctrine relative to stoppage in transitu. I consider it to be
of the very essence of that doctrine, that during the transitu.-t
the goods should be in the custody of some third person, intermediate between the seller who has parted with, and the buyer
who has not yet acquired, actual possession. In this case the
linseed was to be brought to London, not in the ordinary course
of delivery by a seller to a buyer, but under the terms of a
special contract, which reserved to the defendant, the seller, the
exclusive control over it by means of the bills of lading. It was
one of the terms of the contract, that the defendant should in li
certain stipulated mode cause the linseed to be transported to
London, in order that it might there be by him delivered at a
price agreed upon to the bankrupt. This the defendant was
bound to do, in the same way as if he had agreed to do any other
act; as for instance, to builJ a ship, to manufacture goods, or
the like; and he had no right to anticipate that when he had
performed his part.of the contract, the hankrupt, with whom he
had contracted, would not by himself or his assignees perform
what he had agreed to do. If the contract was beneficial to the
bankrupt, the assignees would of eoul'Se adopt it; if it was
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onerous, then the defendant would have to look to the bankrupt

himself, the sole party with whom he contracted, and whose

liability would continue notwithstanding the bankruptcy, as

was established by the case of Boorman v. Nash, 9 B. & C. 145.

On these grounds I think the declaration discloses a state of

facts which gives the plaintiffs a right of action.

Supposing this to be so, then the only other question i3,

whether the plea states matter which destroys the right of

action appearing on the declaration: I think it does not. All

beneficial interests in the bankrupt are by operation of law

transferred to the assignees, including such a right of action as

exists in the present case. The assignees have the right of adopt-

ing or repudiating the contracts of the bankrupt, according as

they may think them likely to prove beneficial or the contrary.

The proposition implied and asserted by this plea is, that the

assignees are not entitled to the benefit of the bankrupt's con-

tracts, unless, within a reasonable time, they give notice of their

intention to adopt them. But for this proposition I find no

warrant either in the statutes or the decided cases. All that

the assignees are bound to do, is, to fulfill the bankrupt's part

of the engagement when the proper time arrives. If they ex-

pressly waive the contract, or without any express waiver, if
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at the proper time they omit to do what, by the terms of the

contract, they are bound to do, in the first case they certainly

will, and in the second they probably may, absolve the other

party from all obligation towards the assignees. But in such a

case the proper course for the defendants would be to plead,

not that the assignees had not given notice of adopting the con-

tract, but that they had repudiated it, of which the express

waiver certainly would, and the implied waiver, by omitting to

do what they ought to do, might, under the circumstances, afford

sufficient evidence. In this case it is not alleged by the plea that

there was any express waiver, or any implied waiver, by omit-

ting to perform any part of the contract, which, as representing

the bankrupt, they were bound to perform; and on the contrary,

it is clear, from the pleadings, that they were always ready to

do all which the bankrupt would have been bound to do; and I

therefore think that nothing is stated in the plea defeating the

plaintiffs' right of action as disclosed in the declaration, and

consequently that judgment ought to be for the plaintiffs.14

14—The opinions of Gurney, B., But see In re Chalmers, L. B. 8

Pabke, B., and Lord Abinoer, C. B., Ch. App. .289. See also In re Glicfc,

are omitted. 104 Fed. 967; In re Stern, 116 Fed.

onerous, then the defendant would have to look to the bankrupt
himself, the ~ole party with whom he contracted, and whose
liability would continue notwithstanding the bankruptcy, as
was established by the case of Boorman v. Nash, 9 B. & C. 145.
On these grounds I think the declaration discloses a state of
facts which gives the plaintiffs a right of action.
Supposing this to be so, then the only other question i.3,
whether the plea states matter which destroys the right of
action appearing on the declaration: I think it does not. All
beneficial interests in the bankrupt are by operation of law
transferred to the assignees, including such a right of action as
exists in the present case. The as&gnees have the right of adopting or repudiating the contracts of the bankrupt, according as
they may think them likely to prove beneficial or the contrary.
The proposition implied and asserted by this plea is, that the
assignees are not entitled to the benefit of the bankrupt's contracts, unless, within a reasouable time, they give notice of their
intention to adopt them. But for this proposition I find no
warrant either in the statutes or the <lecided cases. All th.at
the assignees are bound to do, is, to fultill the bankrupt's part
of the engagement when the proper time arrives. If they expressly waive the contract, or without any express waiver, if
at the proper time they omit to do what, by the terms of the
contract, they are bound to do, in the first case they certainly
will, and in the second they probably may, absolve the other
party from all obligation towards the assignees. But in such a
case the proper course for the defendants would he to plead,
not that the assignees had not given notice of adopting the contract, but that they had repudiated it, of which the express
waiver certainly would, and the implied waiver, by omitting to
do what they ought to do, might, µnder the circumstances, afford
sufficient evidence. In this case it is not alleged by the plea that
there was any express waiver, or any implied waiver, by omitting to perform any part of the contract, which, as representing
the bankrupt, they were bound to perform; and on the contrary,
it is clear, from the pleadings, that they were always ready to
do all which the bankru.pt would have been bound to do; and I
tberrfore think that nothing is stated in the plea defeating the
plaintiffs' right of action as disclosed in the declaration, and
consequently that judgment ought to be for the plaintiifs. 14
14--The opinions of GURNEY, B.,
B., and Lord ABINOD, c. B.,
are omitted.
PARKE,

But see In re Chalmers, L. R. 8
Cb. App. .289. See also In re Gliclr,
lo.t Fed. 967°; In re Stern, 116 Fed.

536

ADMINISTRATION

536

ADMINISTRATION

BECKHAM v. DRAKE

BECKHAM v. DRAKE

2 II. L. Cas. 579

(House of Lords. 1847, 1849)

2 H. L. Cas. 579

This was a writ of error upon a judgment of the Court of

Exchequer Chamber reversing a judgment of the Court of

(HoUBe of Lords.

18·17, 184!1)

Exchequer of Pleas, in an action on promises. Beckham had

entered the employment of the defendants under a contract for

seven years' service at a stated compensation. It was agreed

that in case either of the parties should not well and truly ob-

serve, etc., the covenants, etc., the party in default should pay

to the other five hundred pounds as "specific damages." After

being dismissed Beckham was declared bankrupt. Later he

brought this action. The defendants pleaded, first, "non-

assumpsit;" and secondly, that Beckham became bankrupt after

the accruing of the cause of action and before the commence-

ment of the suit. Beckham joined issue upon the plea of "non-

assumpsit," and demurred to the plea of bankruptcy. The

issue in fact was tried and a verdict given for the plaintiff,

damages £500 (9 M. & W. 79).

The demurrer was argued before the judges of the Court of

Exchequer, who gave judgment for the plaintiff upon the de-

murrer (8 M. & W. 846). The defendants brought a writ of

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

error in the Exchequer Chamber, and, after argument. the judg-

ment of the Court of Exchequer was reversed (11 M. & W.

315).15

BARON PARKE. The question proposed by your Lordships

is, whether the plaintiff or the defendant in error is entitled to

judgment.

It was my duty to deliver the judgment of the Court of

Exchequer, consisting of my brothers Alderson, Rolfe, my late

brother Gurney, and myself, when this case was decided by that

court (8 M. & W. 846), and to assign the reasons which induced

me to form the opinion then expressed. The discussion of the

case on the writ of error at your Lordships' Bar, and the sub-

sequent consideration of it, and of the judgment of the Ex-

chequer Chamber, have induced me to think that the reasons so

This was a writ of error upon a judgment of the Court of
Exchequer Chamber reversing a judgment of the Court of
Exchel1uer of Pleas, in an action on promises. Beckham had
entered the employment of the defendants under a contract for
seven years' service at a stated compensation. It was agreed
that in case either of the parties should not well and truly observe, etc., the covenauts, etc., the party in default should pay
to the other five hundred pounds as "specific damages." After
being dismissed Beckham was declared bankrupt. Later he
hruught this action. The defendants pleaded, first, ''nonassumpsit;" and secondly, that Beckham became bankrupt after
the accruing of the cause of action and before the commence111t•11 t of the suit. Beckham joined issue upon the plea of "nonnssumpsit,'' and demurred to the plea of bankruptcy. The
issue in fact was tried and a verdict given for the plaintiff,
damages £500 (9 M. & 'V. 79).
The demurrer was argued before the judges of the Court of
Exchequer, who gave judgment for the plaintiff upon the demurrer (8 l\L & W. 846). The defendants brought a writ of
error in the Exchequer Chamber, and, after argument, the judgment of the Court of Exchequer was reversed (11 ~L & 'V.
315). 15

assigned by me are insufficient.

604; In re Nat. Wire Corp., 166 Fed. 15—Thie statement of facts is

631.

BARON PARKE. The question proposed by your Lordships
is, whether the plaintiff or the defendant in error is entitled to
judgment.
It was my duty to deliver the judgment of the Court of
Exchequer, consisting of my brothers Alderson, Rolfe, my late
brother Gurney, and myself, when this case was decided by that
court (8 M. & W. 846), and to assign the reasons which induced
me to form the opinion then expressed. The discussion of the
case on the writ of error at your Lordships' Bar, and the subsequent consideration of it, and of the judgment of the Exchequer Chamber, have induced me to think that the reasons so
assigned by me are insufficient.
604; In re Nat. Wire Corp., 166 Fed.
631.

15-Thi• statement of facts ia
substituted for that in the rel>ort.
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One of the causes that has led me to doubt the propriety of

that decision is, that a penalty is given for the non-performance

of this agreement: for it is clear, that, according to the cases of

Kemble v. Farren (31 R. R. 366 [6 Bing. 141]) and others,

though the sum of £500 is said to be for "specific damages," it

is to be construed as a penalty; and whether that penalty would

vest in the assignees under the circumstances of this case, is a

question which I propose afterwards to consider. But I assume

for the present, that the case is in the same position as if there

was no penalty; on which footing it has been argued at your

Lordships' Bar and in the court below. I would premise that

it is not necessary to say anything upon a question discussed in

the court below, whether all the defendants are liable upon a

contract, though in writing, made by one in reality on his own

behalf, and as agent for the others. There is now no doubt upon

this point; both the courts below concur in this respect; nor

was it disputed in the argument here. The principal question in

the case on the above mentioned assumption is, whether the right

of action for a breach before bankruptcy of such a contract as

this, for the personal services of the bankrupt, passes to the

assignees.

The general question turns on the 6 Geo. IV, c. 16, § 63,
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which must be construed with the aid of the twelfth sectioh,

and with that of former decisions upon the repealed statutes

relative to bankrupts. By that section, "all the present and

future personal estate of the bankrupt, wheresoever found or

known, and all property which he may purchase, or which may

revert, descend, be devised or bequeathed to, or come to him

before he shall have obtained his certificate, and all debts due

or to be due to him, wheresoever the same shall be found or

known, are assigned, and such assignment is to vest the property,

right, and interest in such debts, as fully as if the assurance

whereby they are secured had been made to the assignees, and

they have the same remedy to recover as the bankrupt would

have had."

A former section (12) enabled the Lord Chancellor to ap-

point commissioners, with full power and authority to make

such order and direction as to the lands, moneys, fees, offices,

annuities, goods, chattels, wares, merchandises and debts, where-

soever they may be found or known. The two sections are to

be read together.

It is not disputed that the rights of the assignee under the

One of the causes that has led me to doubt the propriety of
that decision is, that a penalty is given for the non-performance
of this agreement: for it is clear, that, according to the cases of
Kemble v. Farren ( 31 R. R. 366 [6 Bing. 141]) and others,
though the sum of £500 is said to be for ''specific damages,'' it
is to be coustrued as a penalty; and whether that penalty would
vest in the assignees under the circumstances of this case, is a
question which I propose afterwards to consider. But I assume
for the present, that the case is in the same position as if there
was no penalty; on which footing it has been argued at your
Lordships' Bar and in the court below. I would premise that
it is not necessary to say anything upon a question discussed in
the court below, whether all the defendants are liable upon a
contract, though in writing, made by one in reality on his own
behalf, and as agent for the others. There is now no doubt upon
this point; both the courts below concur in this respect; nor
was it disputed in the argument here. The principal question in
the case on the above mentioned assumption is, whether the right
of action for a breach before bankruptcy of such a contract as
this, for the personal services of the bankrupt, passes to the
888lgnees.
The general question turns on the 6 Geo. IV, c. 16, § 63,
which must be construed with the aid of the twelfth section,
and with that of former decisions upon the repealed statutes
relative to bankrupts. By that section, "all the present and
future personal estate of the bankrupt, wheresoever found or
known, and all property which he may purchase, or which may
revert, descend, be devised or bequeathed to, or come to him
before he shall have obtained his certificate, and all debts due
or to be due to him, wheresoever the same shall be found or
known, are assigned, and such ~ignment is to vest the property,
right, and interest in such <lebts, as fully as if the assurance
whereby they are secured had been made to the assignees, and
they have the same remedy to recover as the baukrupt would
have had.''
A former section (12) enabled the Lord Chancellor to appoint commissioners, with full power and authority to make
such order and direction as to the lands, moneys, fees, offices,
annuities, goods, chattels, wares, merchandises and debts, wheresoever they may be fol1Ild or known. The two sections are to
he rra<l together.
It is oot disputed that the rights of the assignee under the
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statute law are not identical with, nor are they so extensive as

those of an executor, who stands in the place of his testator,

and represents him as to all his personal contracts, and is by

law his assignee (Wentw. Off. Exor. 100), and therefore may

maintain any action in his right which he himself might. (Bac.

Abr. Exors. N.) That must be understood to mean any action

on a contract, for an executor never could sue for wrongs to

his testator; "actio personalis moritur cum persona." And

with respect to contracts, some exceptions have been introduced

by modern decisions: Chamberlain v. Williamson (15 R. R.

295 [2 M. & S. 408]), Kingdon v. Nottle (14 R. R. 462 [1 M. &

S. 355]) and 16 R. R. 379 [4 M. & S. 53]), as explained by

Lord Abinger in the case of Raymond v. Fitch (41 R. R. 797

[2 Cr. M. & R. 588, 599]), and the executor cannot sue upon

contracts the breach of which is a mere personal wrong. The

executor takes all the other personal rights of a testator, as a

consequence of his representative character, whether they are

available for the payment of debts or not, for his liability to

pay debts is the consequence, not the object, of the appoint-

ment. The assignee is created by statute, for the purpose of

recovering and receiving the estate, and paying the debts of the

bankrupt, and takes only what the statute gives for that pur-
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pose. What then does it givet It clearly gives in the section

above mentioned, not merely all personal chattels, securities for

money, and debts properly so called, but all unexecuted con-

tracts which the assignee could perform, the performance of

which would be beneficial to the bankrupt's estate. These are

"personal estate." The assignee takes, in the language of Lord

Tenterden in Wright v. Fairfield (2 B. & Ad. 727), all "the

beneficial matters" belonging to the bankrupt; or, as Mr. Jus-

tice Buller said, "anything belonging to the bankrupt that can

be turned to profit;" Smith v. Coffin (3 R. R. 435 [2 H. Bl.

444]).

This contract, if unexecuted, would clearly not have passed

to the assignees. But the question is, not whether the contract,

but whether the right of action for the breach of it before the

bankruptcy, passed. The words "personal estate" clearly com-

prise all chattels, chattel interests, and all the subjects men-

tioned in the twelfth section; and they also comprise some rights

of action which are not properly debts, and would not pass

under the word "debts," but do pass under the description of

"personal estate."

statute law are not identical with, nor are they so extensive as
those of an executor, who stands in the place of his testator,
and represents him as to all his personal contracts, and is by
law his assignee (Wentw. Off. Exor. 100), and therefore may
maintain any action in his right which he himself might. (Bae.
Abr. Exors. N.) That must be understood to mean any action
on a contract, for an executor never could sue for wrongs to
his testator; "actio personalis nwritur cum persc>na." And
with respect to contracts, S<>me exceptions have been introduced
by modern decisions: Chamberlain v. Williamson ( 15 R. R.
295 [2 M. & S. 408] ), Kingdon v. Nottle (14 R. R. 462 [1 M. &
S. 355] ) and 16 R. R. 379 [ 4 M. & S. 53] ) , as explained by
Lord Abinger in the case of Raymond v. Fitch ( 41 R. R. 797
[2 Cr. l\L & R. 588, 599] ) , and the executor cannot sue upon
contracts the breach of which is a mere personal wrong. The
executor takes all the other personal rights of a testator, as a
consequence of his representative character, whether they are
available for the payment of debts or not, for his liability to
pay debts is the consequence, not the object, of the appointment. The assignee is created by statute, for the purpose of
recoveriug and receiving the estate, and paying the debts of the
bankrupt, and takes only what the statute gives for that purpose. What then does it give T It clearly gives in the section
above mentioned, not merely all personal chattels, securities for
money, a11d debts properly so called, but all unexecuted contracts which the assignee could perform, the performance of
which would be beneficial to the bankrupt's estate. These are
''personal estate.'' The assignee takes, in the language of Lord
Tenterden in Wright. v. Fairfield (2 B. & Ad. 727), all "the
beneficial matters" belonging to the bankrupt; or, as Mr. J ustice Buller said, ''anything belonging to the ·bankrupt that can
be turned to profit;" Smith v. Coffin (3 R. R. 435 [2 H. Bl.
444]).
This contract, if unexccuted, would clearly not have passed
to the assignees. But the question is, not whether the contract,
hut whether the right of action for the breach of it before the
bankruptcy, passed. The words "personal estate" clearly comprise nll ehattels, chattel interests, and all the subjects mentioned in the twelfth section; and they also comprise some rights
of action which are not properly debts, and would not pass
under the word ''debts,'' but do pass under the description of
''personal estate.''
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For instance, some actions for torts do pass. Actions for

injuries to personal chattels, whereby they are directly affected,

and are prevented from coming to the hands of the assignee, or

come diminished in value, undoubtedly pass. The action of

trover for a conversion before the bankruptcy is a familiar

instance of this.

On the other hand, rights of action for injuries to the person,

or reputation, or the possession of real estate, do not pass.

Actions of assault, for example, and for defamation, actions on

the case for misfeasance, doing damage to the person, for tres-

pass quare clausum fregit (Rogers v. Spence, 67 R. R. 736 [13

M. & W. 571] ; affirmed in this house, 69 R. R. 169 [12 CI. &

Fin. 700]), actions for criminal conversation with the wife, for

seduction of the servant or daughter of the bankrupt, are not

transferred to the assignee, even though some of these causes

of action may be followed by a consequential diminution of the

personal estate, as where by reason of a personal injury a man

lias been put to expense, or has been prevented from earning

wages or subsistence; or where by the seduction the plaintiff has

been put to expense: Howard v. Crowther (58 R. R. 823 [8 M.

& W. 601 ]). But with respect to contracts; rights of action

for the breach of such as directly affect the personal estate,
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whereby the assignee is prevented from receiving part of it, or

its value is diminished, are certainly transferred; as for ex-

ample, rights of action on a beneficial contract, whereby one

engaged to sell and deliver goods to the bankrupt, and which, if

performed, would have put him in the possession of the goods,

or a contract with another to carry or take care of the goods

of the bankrupt which are lost, or injured, and thereby dimin-

ished in value.

On the other hand, actions for the breach of contracts per-

sonal to the bankrupt, unaccompanied by an injury to the per-

sonal estate, as a contract to carry him in safety, to cure his

person of a wound or disease, or a contract with a person, who

subsequently becomes bankrupt, to marry, are certainly not

assigned. This is conceded; but it is questioned on the part of

the defendant in error, I think without sufficient ground,

whether the assignee would not be entitled to sue in any of

these cases, if the personal estate was consequently damaged,

as where the bankrupt was put to expense by the breach of

contract, or lost the power of earning money.

What then is the proper construction of this section of the

For instance, some actions for torts do pass. Actions for
injuries to personal chattels, whereby they are directly uli:'ceted,
and are prevented from coming to the hands of the assignee, or
come diminished in value, undoubtedly pass. The action of
trover for a conversion before the bankruptr-y is a familiar
instance of this.
On the other hand, rights of action for injuries to the person,
or reputation, or the possession of real estate, do not pass.
Actions of assault, for example, and for defamation, actions on
the case for misfeasance, doing damage to the person, for trespass qu<U"e clausum fregit (Rogers v. Spence, 67 R. R. 736 [13
M. & \V. 571] ; affirmed in this house, 69 R. R. 169 [ 12 Cl. &
Fin. 700]), actions for criminal conversation with the wife, for
seduction of the servant or daughter of the bankrupt, are not
transferred to the assignee, even though some of these causes
of action may be followed by a consequential diminution of the
personal estate, as where by reason of a personal injury a man
has been put to expense, or has been prevented from earning
wages or subsistence; or where by the seduction the plaintiff has
been put to expense: Howard v. Crowther (58 R. R. 823 [8 i\l.
& \V. 601]). But with respect to contracts; rights of action
for the breach of such as directly affect the personal estate,
whereby the assignee is prevented from receiving part of it, or
its value is diminished, are certainly transferred; as for example, rights of action on a beneficial contract, whereby one
engaged to sell and deliver goods to the bankrupt, and which, if
performed, would have put him in the possession of the goods,
or a contract with another to carry or take care of th'e goods
of the bankrupt which are lost, or injured, and thereby diminished in value.
On the other hand, actions for the breach of contracts personal to the bankrupt, unaccompanied by an. injury to the personal estate, as a contract to carry him in safety, to cure his
person of a wound or disease, or a contract with a person, who
subsequently becomes bankrupt, to marry, are certainly not
assigned. This is conceded; but it is questioned on the part of
the defendant in error, I think without sufficient ground,
whether the assignee would not be entitled to sue in any of
these cases, if the personal estate was consequently damaged,
as where the bankrupt was put to expense by the breach of
contract, or lost the power of earning money.
What then is the proper construction of this section of the
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act, according to its words and the several eases decided upon

it ¥ The proper and reasonable construction appears to me to

be,' that the statute transfers not all rights of action which wouM

pass to executors (for rights incapable of being converted into

money, such as the next presentation to a void benefice, pass to

them), but all such as would be assets in their hands for the

payment of debts, and no others—all which conld be turned to

profit, for such rights of action are personal estate. Of such 1 h«-

executor is assignee in law; and the nature of the office and duty

of a bankrupt's assignee requires that he should have thein

also. But rights of action for torts which would die with the

testator, according to the rule, "actio personalis moritur cum

persona," and all actions of contract affecting the person only,

would not pass. Of such the executor is not assignee in law;

and whatever may be the reason of the law which prohibits him

from being so, seems equally to apply to a bankrupt's assignee.

According to this rule, the description of contracts upon which

the right of action is transferred, would include, but would not

be restricted to, such as directly affect some chattel or subject

of property which would pass to the assignees, or to such as

would, if they had been performed, have produced such prop-

erty, which alone, it was argued at your Lordships' Bar, would
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be transferred by the statute; and this was in accordance with

the view I took in the court below. I think, upon subsequent

reflection, that this is too narrow a construction of the statute,

and that it applies to all contracts for the breach of which an

executor could sue, which could be turned to profit for the

payment of creditors. And if this be the true construction of

the statute, if all the damages for this breach of contract could

have been recovered by an executor, the assignee could recover

them, and the plea would be a good plea in bar.

But if part was recoverable for the personal inconvenience

of the bankrupt, a different question presents itself. I think

this contract cannot be said not to relate in any part to the

person of the bankrupt. but that his personal inconvenience and

trouble in looking out for a new employment would be part of

the damages recovered. If so, that part could not be transferred

to the assignees, and ought not to be lost: the right to those

damages, which would be lost in the case of a testator's death

altogether, continues in the bankrupt. It is upon this point that

the case appears to me to turn. Who then are to sue for the

breach of contract where part belongs to the assignee, part to

act, according to its words and the several cases decided upon
i~ Y The proper and reaaonable construction appears to me to
be,' that the statute transfers not all rights of action which woul· I
pass to executprs (for rights incapable of being couvel'ted into
money, such as the next presentation to a void benefice, p:iss to
them), but all such as would be assets in their hands for the
payment of debts; and no others-all which could be turnt>ll to
profit, for such rights of action are J<ersoual estate. Of such th"
executor is assignee in law; and the nature of t.he office and dnt.r
of a bankrupt's assignee requires that he should haw th1~u1
also. But rights of action for torts which would di~ with the
testator, according to the rule, "actio per1onalis moritur cum
persona," and all actions of contract affecting the person only,
would not pass. Of such the executor is not assignee in law;
and whatever may be the reason of the law which prohibits him
from being so, seems equally to apply to a bankn1pt 's assignee.
According to this rule, the description of contract.s upon which
the right of action is transferred, would include, but would not
be restricted to, such as directly affect some chattel or subject
of property which would pass to the assignees, or to such as
would, if they had been performed, have produced such property, which alone, it was argued at your Lordships' Bar, would
be transferred by the statute ; and this was in accordance with
th~ view I took in the court below. I think, -upon subsequent
reflection, that this is too narrow a construction of the statute,
and that it applies to all contracts for the breach of which an
executor could sue, which could be turned to profit for the
payment of creditors. And if this be the true const.ruction of
the statute, if all the damages for this breach of contract could
have been recovered by an executor, the assignee could recover
them, and the plea would be a good plea in bar.
But if part was recoverable for the personal inconvenience
of the ba•krupt, a different question presents itaelf. I think
this contract cannot be said not to relate in any part to the
person of the bankrupt, but that his personal inconvenience and
trouble in looking out for a new employment would be part of
the damages recovered. If so, that part could not be transferred
to the assignees, and ought not to be lost; the rigltt to those
damages, which would be lost in the case of a testator's death
altogether, continues in the bankrupt. It is upon this point that
the case appears to me to turn. Who then are to sue for the
breach of contract where part belongs to the assignee, part to
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the bankrupt? Who would have to sue if the contract was to

cure the bankrupt of a disease, and give him a sum of money,

and there had been a breach of both parts, which appears to me

to be a similar question? It is extremely difficult to say in whom

the right of action would be.

Either the right of action on the contract must be divided,

and each sue, or the right of action altogether must remain in

the bankrupt, or altogether be transferred to the assignees, or

both must join, the contract being entire, to sue for the damages.

In the first two cases the plea would be good, in the last two

bad; for in the first it would be no answer to the entire cause of

action; in the second, it would be no answer to any part. I

should feel considerable difficulty in deciding the question, but

this case does not depend upon it, for I have now to consider

what the effect of the penalty is.

This subject was not discussed at your Lordships' Bar, and

was little adverted to in the court below.

At common law the penalty would have been forfeited, and,

being a sum certain, would have passed to the assignees; for, at

the time of the bankruptcy it would have been uncertain

whether the defendant would ever have filed a bill for relief,

supposing he could have done so; and a sum certain, defeasible
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on an uncertain event, would have been, until defeated, personal

estate, and would certainly vest in the assignees. But the ques-

tion is, whether the statute 8 & 9 Will. Ill, c. 11, has not made

an alteration. That statute in effect makes the bond a security

only for the damages really sustained. If all the damages

would be recoverable by the assignees, the penalty would pass;

if none, the penalty could not be levied, and therefore could not

be available for the payment of creditors, and probably would

not pass to the assignees. If part of the damages could be re-

covered by the assignees, and part not, the question is different.

The penalty would then be a security for damages partly be-

longing to the assignees, partly to the bankrupt. It would be

like the case of a bond to the bankrupt conditioned not to assault

him, and to pay him a sum of money, forfeited in both respects

before the bankruptcy; and I have had some difficulty in sayinij

whether the right of action on such a bond would or would not

pass to the assignees.

But it seems to me to be clear that the penalty, which is an

entire thing, could not be divided, so that each could sue for a

part; and it could not be predicated what part would pass to

the bankrupt? Who would have to sue if the contract was to
cure the bankrupt of a disease, and give him a sum of money,
a11d there had been a breach of both parts, which appears to me
to be a similar question 1 It is extremely difficult to say in whom
the right of action would be.
Either the right of action on the contract must be divided,
and each sue, or the right of action altogether must remain in
the bankrupt, or altogether be transferred to the assignees, or
both must join, the contract being entire, to sue for the damages.
In the first two cases the plea would be good, in the last two
bad ; for in the first it would be no answer to the entire cause of
action ; in the second, it would be no answer to any part. I
should feel considerable difficulty in deciding the question, but
this case does not depend upon it, for I have now to consider
what the effect of the penalty is.
This subject was not discussed at your Lordships' Bar, and
was little adverted to in the court below.
At common law the penalty would have been forfeited, and,
being a sum certain, would have passed to the assignees; for, at
the time of the bankruptcy it would have been uncertain
whether the defendant would ever have filed a bill for relief,
supposing he could have done so; and a sum certain, defeasible
on an uncertain event, would have been, until defeated, personal
estate, and would certainly vest in the assignees. But the question is, whether the statute 8 & 9 Will. III, c. 11, has not made
an alteration. That statute in effect makes the bond a security
only for the damages really sustained. If all the damages
would be recoverable by the assignees, the penalty would pas.~;
if none, the penalty could not be levied, and therefore could not
be available for the payment of creditors, and probably would
not pass to the assignees. If part of the damages could be recovered by the assignees, and part not, the question is different.
The penalty would then be a security for damages partly belonging to the assignees, partly to the bankrupt. It would be
like the case of a bond to the bankrupt conditioned not to assault
him, and to pay him a sum of money, forfeited in both respects
bel'ore the bankruptcy; and I have had some difficulty in sayin~r
whether the right of action on such a bond would or would not
pass to the assignees.
But it seems to me to be clear that the penalty, which is an
entire thing, could not be divided, so that each could sue for a
part; and it could not be predicated what part would pass to
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each. It follows, therefore, that either the right to the entire

penalty must remain in the bankrupt, or that either both the

bankrupt and the assignee must join, as being both interested,

or that the right to sue goes to the assignees, in order to secure

such part of the damages as is the personal estate of the bank-

rupt vested in them. I cannot help thinking that both ought to

sue, as they would do if the bankrupt before his bankruptcy had

assigned a part of an entire debt as a security to a creditor, and

consequently was a trustee for him for that part. But, at all

events, I do not think the right to the penalty would remain in

the bankrupt; and therefore the plea is a good plea, as it

shows that the bankrupt could not sue alone.

Therefore, in either view of the case, I now think the judg-

ment of the Court of Exchequer should be reversed, and the

judgment of the Exchequer Chamber affirmed. If the whole of

the damages are part of the personal estate which passed to the

assignees, the plaintiff was barred; if some were, and some were

not, still for the reasons before-mentioned the plea appears to

me to be good, and my opinion which I expressed in the court

below was wrong.

My opinion now, therefore, is, that the plea of the plaintiff's

bankruptcy is a good bar, and that the judgment of the Ex-
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chequer Chamber ought to be affirmed.18

SIBLEY v. NASON et al.

196 Mass. 125, 81 N. E. 887

(Supreme Judicial Court of Massachusetts. June 20, 1907)

On July 12, 1902, plaintiff was [injured through the alleged

negligence of defendant. It] appeared that plaintiff was ad-

judged a bankrupt in March, 1904, after having brought suit for

his injuries on August 9. 1902, whereupon defendant requested

the court to rule, inter alia, (4) that plaintiff, having been ad-

judged a bankrupt subsequent to the commencement of the ac-

each. It follows, therefore, that either the right to the entire
penalty must remain in the bankrupt, or that either both the
bankrupt and the assignee must join, as being both interested.
or that the right to sue goes to the assignees, in order to seeure
such part of the damages as is the personal estate of the bankrupt vested in them. I cannot help thinking that both ought to
sue, as they would do if the bankrupt before his bankruptcy had
assigned a part of an entire debt as a security to a creditor, and
consequently was a trustee for him for that part. But, at all
events, I do not think the right to the penalty would remain in
the bankrupt; and therefore the plea is a good plea, as it
shows that the bankrupt could not sue alone.
Therefore, in either view of the case, I now think the judgment of the Court of Exchequer should be reversed, and the
judgment of the Exchequer Chamber affirmed. If the whole of
the damages are part of the personal estate which passed to the
assignees, the plaintiff was barred; if some were, and some were
not, still for the reasons before-mentioned the plea appears to
me to be good, and my opinion which I expressed in the court
below was wrong.
My opinion now, therefore, is, that the plea of the plaintiff's
bankruptcy is a good bar, and that the judgment of the Exchequer Chamber ought to be affirmed.HJ

tion, could not prosecute the same, and was therefore not entitled

to recover; (7) that, if plaintiff was entitled to recover, he could

not recover for debts incurred for physicians' services, which had

SIBLEY v. NASON et al.

never been paid, but had been proved against his estate in bank-

ruptcy or included in his bankruptcy schedules; (8) that, if

196 Mass. 125, 81 N. E. 887

16—See Streeter v. Sumner, 31 N.

H. 542.

(Supreme Judicial Court of Massachusetts. June 20, 1907)
On July 12, 1902, plaintiff was [injured through the alleged
negligence of defendant. It] appeared that plaintiff wu adjudged a bankrupt in March, 1904, after having brought suit for
his injuries on August 9, 1902, whereupon defendant requested
the court to rule, inter alia, ( 4) that plaintiff, having been adjudged a bankrupt subsequent to the commencement of the action, could not proseeute the same, and was therefore not entitled
to recover; ( 7) that, if plaintiff was entitled to recover, be could
not recover for debts incurred for physicians' services, which bad
never been paid, but had been proved against his estate in bankruptcy or included in his bankruptcy ~hedules; (8) that, if
16-See Streeter v. Sumner, 31 N.
H. 542.

KINDS OF PROPERTY

KINDS OF PROPERTY

543

543

plaintiff was entitled to recover, the market value in the kind of

business in which he was engaged, if any, of his services from the

time of the accident to the time of his adjudication in bankruptcy,

could not be taken into consideration in determining the amount

of damages, if any; and (9) that, if plaintiff was entitled to re-

cover, the fair value of the time lost as a result of the injury

from the date thereof to the day of the adjudication of bank-

ruptcy could not be considered as an element of damage—which

requests the court refused to charge.

RUGG, J. Four contentions have been argued in behalf of the

defendant. His other exceptions are treated as waived.

•••

plaintiff was entitled to recover, the market value in the kind of
business in which he was engaged, if any, of his services from the
time of the accident to the time of his adjudication in bankruptcy,
could not be taken into consideration in determining the amount
of damages, if any; and (9) that, if plaintiff was entitled to recover, the fair value of the time lost as a result of the injury
from the date thereof to the day of the adjudication of bankruptcy could not be considered as an element of damage-which
requests the court refused to charge.

4. Several questions are raised respecting the effect upon the

plaintiff's right to maintain his action and the damages he may

recover, growing out of the fact that in March, 1904, he was duly

adjudged a bankrupt and the ordinary proceedings were had;

the accident having occurred on the 11th day of July, 1902, and

this action having been begun on the 9th of August, 1902. It is

lirst urged that the plaintiff is debarred from the right to main-

tain his action by reason of the bankruptcy. The bankruptcy

act (Act July 1, 1898, c. 541, 30 Stat. 565, 566 [U. S. Comp.

St. 1901, p. 3451]) provides in § 70a that "the trustee • • •
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shall * • * be vested by operation of law with the title of

the bankrupt as of the date he was adjudged bankrupt, * • •

to all (5) property which prior to the filing of the petition he

could by any means have transferred, or which might have been

levied upon and sold under judicial process against him; • * •

(6) rights of action arising upon contracts or from the unlawful

taking or detention of, or injury to his property." This action,

having been brought for damages to the person of the plaintiff,

could not by any means have been transferred by him. Rice v.

Stone, 1 Allen, 566; Robinson v. Wiley, 188 Mass. 533, 74 N. E.

923; Flynn v. Butler, 189 Mass. 377-389, 75 N. E. 730. It was

not property nor a right of property until it was reduced to a

judgment. Stone v. Boston & Maine Railroad, 7 Gray, 539. It

could not be reached by trustee process. Thayer v. Southwick,

8 Gray, 229; Wilde v. Mahaney, 183 Mass. 455, 67 N. E. 337,

62 L. R. A. 813. Nor could it be reached in equity by a cred-

itors' bill. Bennett v. Sweet, 171 Mass. 600, 51 N. E. 183; Bill-

ings v. Marsh, 153 Mass. 311, 26 N. E. 1000, 10 L. R. A. 764, 25

Am. St. Rep. 635. The liability being disputed, the claim was not

RUGG, J. Four contentious have been argued in behalf of the
defendant. His other exceptions are trented as waived.

• • •

4. Several questions are raised respecting the effect upon the
plaintiff's right to maintain his action and the damages he may
recover, growing out of the fact that in ~larch, 1904, he was duly
adjudged a bankrupt and the ordinary proeeedings were had ;
the accident having occuITed on the 11th day of July, 1902, and
this action having been begun on the 9th of Angust, 1902. It i~
first urged that the plaintiff is debarred from the right to maintain his action by reason of the bankruptcy. The bankruptcy
act (Act July 1, 1898, c. 541, 30 Stat. 565, 566 [U. S. Comp.
St. 1901, p. 3451] ) provides in § 10a that "the trustee • • •
shall • • • be vested by operatio11 of law with the title of
the bankrupt as of the date he was adjudged bankrupt, • • •
to all ( 5) property which prior to the filing of the petition he
could by any means have tra11sferred, or which might have been
levied upou and sold under judicial process against him; • • •
(6) rights of action arising upon contracts or from the unlawful
taking or detention of, or injury to his property." This action,
having been brought for damages to the person of the plaintiff,
could not by any means have been transferred by him. Rice v.
Stone, 1 Allen, 566; Robinson v. Wiley, 188 Mass. 533, 74 N. E .
923; Flynn v. Butler, 189 Mass. 377-389, 75 N. E. 730. It was
not property nor a right of property until it was reduced to a
judgment. Stone v. Boston & l\laine Railroad, 7 Gray, 539. It
could not be reached by trustee process. Thayer v. Southwick,
8 Gray, 229; Wilde v. Mahaney, 183 Mass. 455, 67 N. E. 337,
62 L. R. A. 813. Nor could it be reached in equity by a creditors' bill. Bennett v. Sweet, 171 Mass. 600, 51 N. E. 183; Billings v. Marsh, 153 Mass. 311, 26 N. E. 1000, 10 L. R. A. 764, 25
Am. St. Rep. 635. The liabiHty being disputed, the claim was not
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subject to taxation and therefore could not be levied upon or

i reached by the assessor or tax collector. Deane v. Hathaway, 136

Mass. 129. Thus it appears that the claim which the plaintiff was

prosecuting against the defendant is not properly described by

any of the phraseology in subsection 5. Subsection 6 is limited

to rights of action arising upon contract or respecting property

and does not include an action of tort for personal injuries. It

is not, and never has been, the policy of the law to coin into

money for the profit of his creditors the bodily pain, mental

anguish or outraged feelings of a bankrupt. None of the federal

or English bankruptcy acts, nor our own insolvency statutes, have

gone to that length. It has been held that the following actions

do not pass to the trustee or assignee: Malicious prosecution (In

re Haensell [D. C] 91 Fed. 357; Noonan v. Orton, 34 Wis. 259,

17 Am. Rep. 441; Francis v. Burnett, 84 Ky. 223); slander (Dil-

lard v. Collins, 25 Grat. [Va.] 343); seduction of servant (How-

ard v. Crowther, 8 M & W. 601); malicious attachment (Brewer

v. Dew, 11 M. & W. 625); deceit (In re Crocket, Fed. Cas. No.

3.402) ; malicious trespass (Rogers v. Spence, 12 CI. & Fin. 700);

trespass to ship (Bird v. Hempsted, 3 Day [Conn.] 272, 3 Am.

Dec. 269); trespass accompanied by personal annoyance (Rose

v. Buckett [1901] 2 K. B. 449; negligence of an attorney (Weth-

473.
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erell v. Julius, 10 C. B. 267). See Tinker v. Colwell, 193 U. S.

It is also urged that the plaintiff is not entitled to recover, as

an element of damage, for the wages which he would have earned

between the date of his accident and his adjudication in bank-

ruptcy. If the defendant's requests for instructions be construed

narrowly, they were properly refused, for the reason that under

the bankruptcy act property acquired between the date of the

filing of the petition and the date of the adjudication in bank-

ruptcy does not pass. But, looking at the question broadly, the

contention cannot be sustained. The cause of action for which

the plaintiff was entitled to recover damages on account of the

pain and suffering which he had endured and was likely to

endure, as well as his loss of time, was indivisible. Doran v.

Cohen, 147 Mass. 342, 17 N. E. 647. Moreover, the wages which

the plaintiff might have earned, if not injured, are not strictly

recoverable. The value of his time, while prevented from work-

ing by reason of the negligence of the defendant, is a proper

element to be considered in fixing the damages. Braithwaite v.

Hall, 168 Mass. 38, 46 N. E. 398; Whipple v. Rich, 180 Mass.

suhject to taxation and therefore could not be levied upon or
reached by the assessor or tax collector. Deane v. Hathaway, 136
Mass. 129. Thus it appears that the claim which the plaintiff was
prosecuting against the defendant is not properly described by
any of the phraseology in subsection 5. Subsection 6 is limited
to rights of action arising upon contract or respecting property
and does not include an action of tort for personal injuries. It
is not, and never has been, the policy of the law to coin into
money for the profit of his creditors the bodily pain, mental
anguish or outraged feelings of a bankrupt. None of the federal
or English bankruptcy acts, nor our own insolvency statutes, have
gone to that length. It has been held that the following actions
do not pass to the trustee or assignee: :Malicious prosecution (In
re Haell8ell [D. C.] 91 Fed. 357; Noonan v. Orton, 34 Wis. 259,
17 Am. Rep. 441; Francis v. Burnett, 84 Ky. 223) ; slander (Dillard v. Collins, 25 Grat. [Va.] 343); seduction of servant (Howard v. Crowther, 8 M. & W. 601); malicious attachment (Brewer
v. Dew, 11 M. & W. 625); deceit (In re Crocket, Fed. Cas. No.
3.402) ; malicious trespass (Rogers v. Spence, 12 Cl. & Fin. 700) ;
trespass to ship (Bird v. Hempsted, 3 Day [Conn.] 272, 3 Am.
Dec. 269); trespass accompanied by personal annoyance (Rose
v. Buckett [ 1901] 2 K. B. 449; negligence of an attorney (Wetherell v. Julius, 10 C. B. 267). See Tinker v. Colwell, 193 U. S.
473.
It is also urged that the plaintiff is not entitled to recover, as
an element of damage, for the wages which he would have earned
between the date of his accident and his adjudication in bank·
ruptcy. If the defendant's requests for instructions be construed
narrowly, they were properly refused, for the reason that under
the bankruptcy act property acquired between the date of the
filing of the petition and the date of the adjudication in bankruptcy does not pass. But, looking at the question broadly, the
contention cannot be sustained. The cause of action for which
the plaintiff was entitled to recover damages on account of the
pain and suffering which he had endured and was likely to
endure, as well as his loss of time, was indivisible. Doran v.
Cohen, 147 Mass. 342, 17 N. E. 647. Moreover, the wages whfoh
the plaintiff might have earned, if not injured, are not strictly
recoverable. The value of his time, while prevented from working by reason of the negligence of the defendant, is a proper
Plement to be considered in fixing the damages. Braithwaite v.
Hall, 168 Mass. 38, 46 N. E. 398; Whipple v. Rich, 180 Mass.

KINDS OF PROPERTY

KINDS OF PROPERTY

545

545

477, 63 N. E. 5. The personal injury is the gist of the action.

The other elements of damage are incidents only of this main

cause of action. Prayers 8 and 9 were therefore properly refused.

The final question argued was that the plaintiff was not entitled

to recover for debts incurred for physicians' services, never paid

by the plaintiff, but proved against his estate in bankruptcy or

included in his schedules. A plaintiff in an action for personal

injury is entitled to recover for reasonable expenditures for

nursing and physicians' care rendered necessary by the wrong-

ful act of the defendant. Turner v. B. & M. R. R., 158 Mass.

261, 33 N. E. 520; McGarrahan v. N. Y., N. H. & H. R. R., 171

Mass. 211, 50 N. E. 610; Atwood v. Boston Forwarding & Trans-

fer Co., 185 Mass. 557, 71 N. E. 72; Scullane v. Kellogg, 169

Mass. 544, 48 N. E. 622. It may be assumed that the bills in-

curred by the present plaintiff for physicians' services would

be barred by his discharge in bankruptcy. This fact, however,

does not prevent the plaintiff from treating such obligations as

debts of honor. It is through no virtue of the defendant that

the plaintiff will be enabled to interpose any defense to the pay-

ment of a reasonable charge for these services for the ameliora-

tion of his suffering, but rather the clemency of the law to his

financial distress. Under these circumstances, the law ought not
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to prevent or discourage the exercise of a debtor's conscience

respecting his past indebtedness. See Klein v. Thompson, 19

Ohio St. 569; Denver, etc., Co. v. Lorentzen, 79 Fed. 291, 24 C.

C. A. 592.

Exceptions overruled.

In re GAY et al.

182 Fed. 260

(District Court, D. Massachusetts. July 16, 1910)

DODGE, District Judge. At the time of the bankruptcy an

action of tort was pending in the Massachusetts Superior Court,

which the bankrupts had brought against the firm of Tucker,

Anthony & Co. The declaration alleged that the bankrupts, who

were dealers in stocks and bonds, had been induced to buy cer-

tain bonds from the defendants, who were in the same business,

at prices greater than their value, by false and fraudulent rep-

resentations made by the defendants regarding facts materially

477, 63 N. E. 5. The personal injury is the gist of the action.
The other elements of damage are incidents only of this main
cause of action. Prayers 8 and 9 were therefore properly refused.
The final question argued was that the plaintiff was not entitled
to recover for debts incurred for physicians' services, never paid
by the plaintiff, but proved against his est.ate in bankruptcy or
included in his schedules. A plaintiff in an action for personal
injury is entitled to recover for reasonable expenditures for
nursing and physicians' care rendered necessary by the wrongful act of the defendant. Turner v. B. & M. R. R., 158 Mass.
261, 33 N. E. 520; McGarrahan v. N. Y., N. H. & H. R. R., 171
.i\Iass. 211, 50 N. E. 610; Atwood v. Boston .i..,orwarding & Transfer Co., 185 Mass. 557, 71 N. E. 72; Scullane v. Kellogg, 169
Mass. 544, 48 N. E. 622. It may be assumed that the bills incurred by the present plaintiff for physicians' services would
be barred by his discharge in bankruptcy. This fact, however,
does not prevent the plamtiff from treating such obligations as
debts of honor. It is through no virtue of the defendant that
the plaintiff will be enabled to interpose any defense to the payment of a reasonable charge for these services for the ameliora.
tion of his suffering, but rather the clemency of the law to his
financial distress. Under these circumst.ances, the law ought not
to prevent or discourage the exercise of a debtor's conscience
respecting his past indebtedneBS. See Klein v. Thompson, 19
Ohio St. 569; Denver, etc., Co. v. Lorentzen, 79 Fed. 291, 24 C.
C. A. 592.
Exceptions overruled.

affecting the value of the bonds. Damages were claimed for al-
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In re GAY et al.

182 Fed. 260
(District Court, D. Massachusetts. July 16, 1910)
DODGE, District Judge. At the time of the bankruptcy an
action of tort was pending in the Massachusetts Superior Court,
which the bankrupts had brought against the firm of Tuck~r,
Anthony & Co. The declaration alleged that the bankrupts, who
were dealers in stocks and bonds, had been induced to buy cert.a.in bonds from the defendants, who were in the same business,
at prices greater than their value, by false and fraudulent representations made by the defendants regarding facts materially
affecting the value of the bonds. Damages were claimed for ala.
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leged losses to the plaintiff resulting from the purchase. The

question to be decided is: Were the bankrupts' rights of action

asserted in this suit "rights of action arising • • • from

* • * injury to [the bankrupts'] property," so as to pass to

the trustee under § 70a (6) of the bankruptcy act (Act July 1,

1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]).

Assuming that the bankrupts were in fact induced, as their

declaration alleged, to pay $239,594.44 for bonds having no such

real value, by means of false and fraudulent representations such

as the declaration set forth, I think it may be said, as a matter

of fair and reasonable construction, that their right of action

arose from injury to their property. If those were the facts,

they lost by the deceit practiced upon them money then belong-

ing to them which might otherwise have been available to meet

their obligations. This construction of clause 6 has the support

of a recent decision by the District Court for the Northern Dis-

trict of New York. In re Harper, 175 Fed. 412. A trustee in

bankruptcy was there allowed to set off against a claim for

goods sold and delivered a counterclaim for damages to the

bankrupt, caused by the creditor's deceit in connection with the

sale. The bankrupt 's claim for damages by the deceit was held

to have passed to the trustee, because, if deceived as the bank-
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rupt alleged, his money had thereby been lost and his estate

diminished. It was held (p. 421) that the trustee might there-

fore establish the claim for damages as a counterclaim before

the referee, unless some other mode of establishing and liquidat-

ing it should be directed.

It is urged on the bankrupt's behalf that the court does not ap-

pear iu Re Harper to have held the right of action for the deceit

a right which may be properly described as a right arising from

injury to the bankrupt's property, but to have held only that it

passed to the trustee because made assignable by the New York

Code. Such a right of action, it is said, is not assignable under

the law of Massachusetts, and the decision is, therefore, of no

authority here. But if the right of action dealt with in Re

Harper belonged to the trustee only because assignable in New

York, and not because a right arising from injury to the bank-

rupt's property, it belonged to him, not by virtue of subdivision

6 of § 70a but by virtue of subdivision 5, or, in other words, be-

cause it was property transferable by the bankrupt, or which

might have been sold under judicial process against him. See

leged 1088e8 to the plaintiff resulting from the purchase. The
question to be decided is: Were the bankrupts' rights of action
asserted in this suit ' 'rights of action arising • • • from
.. • • injury to [the bankrupts'] property," so as to p888 to
the trustee under § 70a ( 6) of the bankruptcy act (Act July 1,
1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451] ).
Assuming that the bankrupts were in fa.ct induced, as their
declaration alleged, to pay $239,594.44 for bonds having no such
real value, by means of false and fraudulent representations such
as the declaration set forth, I think it may be 1aid, as a matter
of fair and reasonable constructiou, that their right of action
arose from injury to their property. If those were the facts,
they lost by the deceit practiced upon them money then belonging to them which might otherwise have been available to meet
their obligations. This construction of clause 6 has the support
of a recent decision by the District Court for the Northern Dist2·ict of Ne~ York. In re Harper, 175 Fed. 412. A trustee in
bankruptcy was there allowed to set off against a claim for
goods sold and delivered a counterclaim for damages to the
bankrupt, caused by the creditor's deceit in connection with the
sale. The bankrupt's claim for damages by the deceit was held
to have passed to the trustee, because, if deceived as the bankrul't alleged, his money had thereby been lost and his estate
diminished. It was held (p. 421) that the trustee might therefore establish the claim for damages as a counterclaim before
the referee, unless some other mode of establishing and liquidating it should be directed.
It is urged on the bankrupt's behalf that the court does not appear iu Re Harper to have held the right of action for the deceit
a right which may be properly described as a right arising from
injury to the bankrupt's property, but to have held only that it
passed to the trustee because made assignable by the New York
Code. Such a right of action, it is said, is not assignable under
the law of Massachusetts, and the decision is, therefore, of no
authority here. But if the right of action dealt with in Re
Harper belonged to the trustee only because assignable in New
York, and not because a right arising from injury to the bankrupt 's property. it belonged to him, not by virtue of subdivision
6 of ~ 70a but by virtue of subdivision 5, or, in other words, because it was property transferable by the bankrupt, or which
might have been sold under judicial process against him. See
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Remington, Bankruptcy, § 1019, p. 569. And the court expressly

says in Re Harper, at p. 418 of 175 Fed.:

"It is self-evident, I think, that rights of action for unliqui-

dated damages for false and fraudulent representations, * • •

whether assignable or not, are not regarded aa property under

subdivision 5."

The decision, as I understand it, holds the trustee entitled to

the right of action only because subdivision 6 gives it to him.

The definition of '' injury to property'' in the New York Code is

discussed, because a definition of words used in subdivision 6,

and the New York decisions bearing upon the Code definition

are quoted only as interpreting and illustrating that definition.

The Code can hardly have been supposed capable of making '' in-

jury to property" in subdivision 6 mean something in New York

which it does not mean elsewhere. I am unable to see in this

contention any reason for declining to follow In re Harper.

No other decision has been found which deals with this ques-

tion as presented under the present bankruptcy act. Under the

bankruptcy act of 1867 the rights of action belonging to a bank-

rupt which were to pass to his assignee were those '' arising from

an unlawful taking or detention or injury to his property."

Rev. St. § 5046. The language used may be regarded as substan-

tially identical, for the purposes of the question under consid-
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eration, with that of clause 6. Two decisions under that act are

relied on by the bankrupts. They are In re Crockett, 2 Ben.

514, Fed. Cas. No. 3,402, and In re Brick, 4 Fed. 804. In the

first of these cases the question was whether there were any

assets in existence belonging to a partnership which had been

dissolved. A suit which the partnership had brought to recover

damages for fraudulently and deceitfully recommending a per-

son, to whom it had sold goods, as worthy of trust and confidence,

was held to be not within the description of the assets which

pass to the assignee in bankruptcy. The court said:

"It is not a debt, or a security for a debt, or a right in equity,

or a chose in action, or a right of action for property. Nor is

it a right of action or a cause of action arising from contract. It

is an action of tort for the fraud and deceit, and not an action

on a contract."

. The question was not further discussed. In the second case

it was held, largely on the authority of the first, that a pending

suit by the bankrupt for false and fraudulent representations

as to its solvency, made by an officer of a company to which a

Remington, Bankruptcy, § 1019, p. 569. And the court expreBSly
says in Re Harper, at p. 418 of 175 Fed. :
''It is self-evident, I think, that right.a of action for unliquidated damages for false and fraudulent representations, • • •
whether assignable or not, are not regarded as property under
subdivision 5."
The decision, as I understand it, holds the trustee entitled to
the right of action only because subdivision 6 gives it to him.
The definition of ''injury to property'' in the New York Code is
discussed, because a definition of words used in .subdivision 6,
and the New York decisions bearing upon the Code definition
are quoted only as interpretiug and illustrating that definition.
The Code can hardly have been supposed capable of making ''injury to property" in subdivision 6 mean something in New York
which it does not mean elsewhere. I am unable to see in this
contention any reason for declining to follow In re Harper.
No other decision has been found which deals with this question as presented under the present bankruptcy act. Under the
bankruptcy act of 1867 the rights of action belonging to a bankrupt which were to pass to bis assignee were those ''arising from
an unlawful taking or detention or injury to his property.''
Rev. St. § 5046. The language used may be regarded as substantially identical, for the purposes of the question under consideration, with that of clause 6. Two decisions under that act are
relied on by the bankrupts. They are In re Crockett, 2 Ben.
514, Fed. Cas. No. 3,402, and In re Brick, 4 Fed. 804. In the
first of these cases the question was whether there were any
assets in existence belonging to a partnership which had been
dissolved. A suit which the partnership had brought to recover
damages for fraudulently and deceitfully recommending a person, to whom it had sold goods, as worthy of trust and confidence,
was held to be not within the description of the asset.a which
pass to the assignee in bankruptcy. The court said:
"It is not a debt, or a security for a debt, or a right in equity,
or a chose in action, or a right of action for property. Nor is
it a right of action or a cause of action arising from contract. It
is an action of tort for the fraud and deceit, and not an action
on a contract."
. The question was not further discussed. In the second case
it was held, largely on the authority of the first, that a pending
suit by the bankr}lpt for false and fraudulent representations
as to its solvency, made by an officer of a company to which a
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firm, whereof the bankrupt was a member, had sold iron, taking a

promissory note of the company in payment, was not a partner-

ship asset, so that failure to include it in his schedules would va-

cate his discharge. The court said that the language of § 5046

did not include causes of action arising ex delicto, a statement

which, as will appear, I must regard as too broad.

Another decision under the act of 1867 (Act March 2, 1867,

c. 176, 14 Stat. 517), also relied on by the bankrupts, is Tufts v.

Matthews, 10 Fed. 609, decided by the Circuit Court in this dis-

trict. In that case the purchaser of a right of action originally

belonging to a bankrupt, from his assignee, sold it to another who

brought suit in his own name. The right of action was for de-

ceit, and the deceit consisted in false representations inducing

the surrender of certain bonds, deposited as security for the

defendant's notes. The defendant's demurrer was sustained,

partly on the ground that the plaintiff could not sue in his own

name, and partly because of the doubt whether the claim was

transferable by the assignee in bankruptcy, or by the purchaser

from him, even if it ever passed to the assignee under the stat-

ute. But the court also undoubtedly held that an action for per-

sonal tort, "such as a fraudulent and deceitful recommendation

of a person as worthy of credit whereby goods were obtained,"
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was not a right of action which passed to the assignee under the

statute. 10 Fed. 611. /

The case last referred to did not, as has been stated, turn

wholly upon the question whether or not the bankrupt's right of

action passed to his assignee, nor do I think that I am required

by what was said or decided in either case to hold that this right

of action did not pass. That such a right was not assignable at

common law does not seem to me to settle the question. In some

states such rights of action have been made assignable by statute

(as in the case of New York, above referred to); in other states,

not. But the bankruptcy act, in providing among the rights of

action for torts which shall and which shall not pass to the

trustee, has adopted its own line of division, and this does not

necessarily follow any of the distinctions observed elsewhere or

for other purposes. It is recognized as a general principle in

bankruptcy that the right of redress for wrongs to the bank-

rupt's person, feelings, or reputation does not helong to his cred-

itors. A reason given is that the discretion as to whether such

redress should be sought ought not to be intrusted to any one but

the very person who has received the injury (Lowell, Bank-

firm, whereof the bankrupt was a member, had sold iron, taking a
promissory note of the company in payment, was not a partuership asset, so that failure to include it in his schedules would vacate his discharge. The court said that the language of § 5046
did uot include causes of action arising ex delicto, a statement
which, as will appear, I must regard as too broad.
Another decision under the act of 1867 (Act March 2, 1867,
c. 176, 14 Stat. 517), also relied on by the bankrupts, is Tufts v.
~llitthcws, 10 Fed. 609, decided by the Circuit Court in this district. In that case the purchaser of a right of action originally
belouging to a bankrupt, from his assignee, sold it to another who
brought suit in his own name. The right of action was for deceit, and the deceit consisted in false representations inducing
the surrender of certain bonds, deposited as security for the
defendant's notes. The defendant's demurrer was sustained,
partly on the ground that the plaintiff could not sue in his own
name, and partly because of the doubt whether the cl&im was
transferable by the assignee in bankruptcy, or by the purchaser
from him, even if it ever passed to the assignee under the statute. But the court also undoubtedly held that an action for per.
sonal tort, ''such as a fraudulent and deceitful recommendation
of a person as worthy of credit whereby goods were obtained,''
was not a right of action which p'889ed to the assignee under the
statute. 10 Fed. 611.
The case last referred to did not, as has been stated, turn
wholly upon the question whether or not the bankrupt's right of
action passed to his assignee, nor do I think that I am required
by what was said or decided in either case to hold that this right
of action did not pass. That such a right was not assignable at
common law does not seem to me to settle the question. In some
states such rights of action have been made assignable by statute
(as in the case of New York, above referred to) ; in other states,
not. But the bankruptcy act, in providing among tht> rights of
action for torts which shall and which shall not pass to the
trustee, has adopted its own line of division, and this does not
necessarily fallow any of the distinctions observed elsewhere or
for other purposes. It is recognized as a general principle in
bankruptcy that the right of redress for wrongs to the bank·
rupt 's person, feelings, or reputation does not belong to his creditors. A reason given is that the discretion as to whether such
redress should be sought ought not to be intru~ted to any one but
the very person who bas received the injury (Lowell, Bank-
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ruptcy, § 325); a reason which has no application where the re-

dress sought is the recovery of money out of which the bankrupt

has been cheated in a transaction entered into in the ordinary

course of his business. In such a case his money loss is properly

described as resulting directly from the deceit, instead of being

a result merely incidental, remote, or indirect. The damage is to

\>e classed with damage to property, rather than with damage to

the feelings or person, and the right to recover it, therefore, on

broad grounds, with actions which pass to the assignee, rather

than with those which do not pass. Lowell, Bankruptcy, § 305.

Iu England an action for false representations "qr other deceit

sounding in damages" passes to the assignee, like actions for

damage to property, real or personal. Lowell, Bankruptcy, § 307.

And see, also, more recent statements of the English law in

Robson, Bankruptcy (7th ed.) 423, and Williams, Bankruptcy

(8th ed.) 211, 212.

As among actious of tort there are some which pass to the as-

signee in bankruptcy and some which do not, it would seem to

be entirely possible that among actions for deceit there may be

some which will pass and others which will not. As in Cutter

v. Hamlen, 147 Mass. 471,18 N. E. 397, 1 L. R. A. 429, an action

for deceit against a lessor for false representations, inducing the
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plaintiff to hire from him an infected house whereby the plaintiff

was made sick, the action was said to be "not for the deceit alone,

the naked injuria, but for the damage caused by the deceit," and

to be properly classed as an action for '' damage to the person''

within the meaning of Pub. St. Mass. 1882, c. 165, § 1, because

'' the nature of the damage sued for, not the nature of its cause,

determines whether an action survives," so in this case, if the

nature of the damage sued for be considered, rather than the

mere deceit which was its cause, it may properly be described as

arising from injury to property within the meaning of clause 6.

The bankrupts contend that an action cannot properly be so

described unless it claims damage to some specific property, real

or personal. This is based on the Massachusetts decisions con-

struing the state statutes regulating the survival of actions. In

those cases the question was whether the action could be called

an action for "damage done to real or personal estate"—words

which may well require a narrower construction than the lan-

guage of clause 6. And, of course, the test here is not whether

the action is one which survives under the Massachusetts law.

Lastly, it is urged on the bankrupts' behalf that they have

ruptC'y, § 325) ; a reason which has no application where the redress sought is the recovery of money out of which the bankrupt
has been cheated in a transaction entered into in the ordinary
course of his business. In such a case his money loss is properly
described as resulting directly from the deceit, instead of being
a result merely incidental, remote, or indirect. The damage is to
he classed with damage to property, rather than with damage to
the feelings or person, and the right to recover it, therefore, on
broad grounds, with actions which pass to the assignee, rather
than with th<>se which do not pass. Lowell, Bankruptcy, § 305.
lu England an action for false representations ' ' Ql' other deceit
sounding in dama~s'' passes to the assignee, like actions for
dama.gc to property, real or personal. Lowell, Bankruptcy, § 307.
And see, also, more recent statements of the English law in
Robson, Bankruptcy (7th ed.) 423, and Williams, Bankruptcy
(8th ed.) 211, 212.
As among actions of tort there are some which pass to the assignee in bankruptcy and some which do not, it would seem te>
be entirely possible that among actions for deceit there may be
some which will pass and others which will not. As in Cutter
v. Hamlen, 147 Mass. 471, 18 N. E. 397, 1 L. R. A. 429, an action
for deceit against a lessor for false representations, inducing the
plaintiff to hire from h~m an infected house whereby the plaintiff ·
was made sick, the action was said to be "not for the·deceit alone,
the naked injuria, but for the damage caused by the deceit,'' and
to be properly classed as an action for ''damage to the person''
within the meaning of Pub. St. Mass. 1882, c. 165, § 1, because
"the nature of the dam.age sued for, not the nature of its cause,
determines whether an action survives,'' so in this case, if the
nature of the damage sued for be considered, rather than the
mere deceit which was its cause, it may properly be described as
arising from injury to property within the meaning of clause 6.
The bankrupts contend that an action cannot properly be so
described unless it claims damage to some specific property, real
or personal. This is based on the Massachusetts decisions construing the state statutes regulating the survival of actions. In
those case.s the question was whether the action could be called
an action for "damage done to real or personal estate "-words
which may well require a narrower construction than the language of clause 6. And, of course, the test here is not whether
the action is one which survives under the Massachusetts law.
Lastly, it is ur~d on the bankrupts' behalf that they have
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resold the bonds, or some of them, to customers of their own,

under representations made by them, on their own account, to

the same effect as the representations of which they complain in

the suit referred to, and that any recovery in that suit ought in

justice to belong to them, rather than to the trustee, because they

are not discharged in bankruptcy from such claims as the pur-

chasers of the bonds from them assert against them. If all this

is properly before the court, it is, of course, a sufficient answer

that no such claims can be maintained against them, save for

their own independent deceit or negligence in repeating the rep-

resentations of which they complain.

The order of the referee is approved and affirmed.17

In re COLUMBUS BUGGY CO.

143 Fed. 859, 74 C. C. A. 611

(Circuit Court of Appeals, Eighth Circuit. March 2, 1906)

SANBORN, Circuit Judge. By a statute of Oklahoma Terri-

resold the bonds, or some of them, to customers of their own,
under representations made by them, on their own account, to
the same effect as the representations of which they complain in
the. suit referred to, and that any recovery in that suit ought in
justice to belong to them, rather than to the trustee, because they
. are not discharged in bankruptcy from such claims as the purchasers of the bonds from them assert against them. If all this
is properly before the court, it is, of course, a sufficient answ~r
that no such claims can be maintained against them, save for
their own independent deceit or negligence in repeating the representations of which they complain.
The order of the referee is approved and aftirmed.11

tory an instrument in writing which evidences the conditional

sale of personal property and the retention of title in the vendor

until the purchase price is paid is rendered voidable at the in-

In re COLlThIBUS BUGGY CO.

• stance of innocent purchasers or creditors of the vendee unless it

is deposited in the office of the proper register. 2 Wilson's Rev.

& Ann. St. Okl. 1903, p. 966, § 162. On August 4, 1903, the
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Washburn-Lytle Implement Company was adjudged a bankrupt

upon an involuntary petition by the District Court of the United

States for the Third District of Oklahoma Territory. The trustee

in bankruptcy took from the possession of the bankrupt goods of

the value of about $5,400, which were situated in Oklahoma and

were held by the Washburn company under a contract with the

Columbus Buggy Company, which had not been deposited with

the proper register of deeds. The material terms of this contract

were that the goods should be selected from those of the Colum-

bus company by the Washburn company and should be shipped

and billed to it as agent by the Columbus company at the latter's

wholesale prices, that the Washburn company might sell the

goods at such prices as it saw fit and that it would pay to the

17—See Kose v. Buckett [1901], Fed. 828; Fellebrown v. Haywood,

2 K. B. 449; Cleland v. Anderson, 190 Mass. 472; Epstein v. Handrer-

75 Neb. 273; Hansen v. Wyman, ker, 29 Okla. 337; First Nat'l Bank

105 Minn. 491; In re Burnstine, 131 v. Lasater, 196 U. 8. 115.

143 Fed. 859, 74 C. C. A. 611
(Circuit Court of Appeals, Eighth Circuit. March 2, 1906)
SANBORN, Circuit Judge. By a statute of Oklahoma Territory an instrument in writing which evidences the conditional
sale of personal property and the retention of title in the vendor
until the purchase price is paid is rendered voidable at the in. stance of innocent purch&sers or creditors of the vendee unless it
is deposited in the office of the proper register. 2 Wilson's Rev.
& Ann. St. Oki. 1903, p. 966, § 162. On August 4, 1903, the
'Yashhurn-Lytle Implement Company was adjudged a bankrupt
upon an involuntary petition by the District Court of the United
States for the Third District of Oklahoma Territory. The trustee
in bankruptcy took from the possession of the bankrupt goods of
the value of about $5,400, which were situat;ed in Oklahoma and
were held by the Washburn company under a contract with the
Colu.mhus Buggy Company, which bad not been deposited with
the proper register of deeds. The material terms of this contract
were that the goods should be selected from those of the Columbus company by the Washburn company and should be shipped
and billed to it as agent by the Columbus company at the latter's
wholesale prices, that the Washburn company might sell the
goods at such prices as it saw fit and that it would pay to the
17-8ee Rose v. Buekett [1901],
2 K. B. 449; Cleland v. Anderson,
7fi Neb. 273; Hansen v. Wyman,
105 Minn. 491;. In re Burnatine, 131

Fed. 828; Fellebrown v. Haywood,
190 Mua. 472; Epstein v. Handver·
ker, 29 Okla. 337; First Nat'l Bank
v. Lasater, 196 U. 8. 115.
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Columbus company the wholesale prices less 5 per cent. discount

for the goods if sold in each month by the tenth day of the suc-

ceeding month, that it would keep the property insured for the

benefit of the Columbus company and would bear all expenses of

freight, storage and hauling, that the contract should continue in

force one year and that, unless it was renewed, the Washburn

company would at its expiration return that portion of the mer-

chandise unsold and the Columbus company would repay the

freight which had been paid upon this portion and that all the

goods should be on consignment and the title should remain in

the Columbus company and subject to its order until they were

sold and paid for in cash. The Columbus company properly pre-

sented to the District Court its claim for that part of the mer-

chandise which the Washburn Company held unsold under this

contract and which the trustee had taken at the time of the ad-

judication, and that court denied its petition upon the ground

that the contract evidenced a conditional sale and was therefore

voidable under the statute of Oklahoma. The case is presented

to this court by a petition to revise this ruling.

A conditional sale is one in which the vesting of the title in

the purchaser is subject to a condition precedent, or in which its

revesting in the seller is subject to a failure of the buyer to com-
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ply with a condition subsequent.

An agreed price, a vendor, a vendee, an agreement of the

former to sell for the agreed price and an agreement of the lat-

ter to buy for and to pay the agreed price are essential elements

of a contract of sale. The contract involved in this case has none

of these characteristics. The power to require the restoration of

the subject of the agreement is an indelible incident of a contract

of bailment. South Australian Ins. Co. v. Randell, L. R. 3 P. C.

101, 108; 2 Kent's Com. *589; Powder Co. v. Burkhardt, 97

U. S. 116, 24 L. ed. 973; Sturm v. Boker, 150 U. S. 312, 14 Sup.

Ct. 99, 37 L. ed. 1093. This contract contains a plain stipulation

that the goods are at all times subject to the order of the Colum-

bus company until they are sold and that at the expiration of the

term of the contract the Washburn company will return the goods

which remain unsold. It was therefore a contract of bailment for

sale and it was not subject to the statute of Oklahoma regarding

conditional sales. One of the most striking and familiar illus-

trations of its character is given by Chief Justice Gibson in

McCnllough v. Porter, 4 Watts & S. (Pa.) 177, 39 Am. Dec. 68,

where he says:

Columbus company the wholesale prices less 5 per cent. discount
for the goods if sold in each month by the tenth day of the succeeding month, that it would keep the property insured for the
benefit of the Columbus. company and would bear all expenses of
freight, storage and hauling, that the contract should continue in
force one year and that, unless it was renewed, the Wash burn
company would at its expiration return that portion of the merchandise unsold and the Columbus company would repay the
freight which had been paid upon this portion and that all the
goods should be on consignment and the title should remain in
the Columbus co~pany and subject to its order until they were
sold and paid for in cash. The Columbus company properly presented to the District Court its claim for that part of the merchandise which the Washburn Company held uusold under this
contract and which the trustee had taken at the time of the adjudication, and that court denied its petition upon the ground
that the contract evidenced a conditional sale and was therefore
voidable under the statute of Oklahoma. The case is presented
to this court by a petition to revise this ruling.
A conditional sale is one in which the vesting of the title in
the purchaser is subject to a condition precedent, or in which its
revesting in the seller is subject to a failure of the buyer to comply with a condition subsequent.
An agreed price, a vendor, a vendee, an agreement of the
former to sell for the agreed price and an agreement of the latter to buy for and to pay the agreed price are essential elements
of a contract of sale. The contract involved in this ease has none
of these characteristics. The power to require the restoration of
the subject of the agreement is an indelible incident of a contract
of bailment. South Australian Ins. Co. v. Randell, L. R. 3 P. C.
101, 108; 2 Kent's Com. • 589; Powder Co. v. Burkhardt, 97
U. S. 116, 24 L. ed. 973; Sturm v. Boker, 150 U. S. 312, 14 Sup.
Ct. 99, 37 L. ed. 1093. This contraet contains a plain stipulation
that the goods are at all times subjcet to the order of the Columbus company until they are sold and that at the expiration of the
term of the contract the Washburn company will 1,,turn the goods
which remain unsold. It was therefore a contract of bailment for
sale and it was not subject to the statute of Oklahoma regarding
conditiDnal sales. One of the most striking and familiar illustrations of its character is given by Chief .Justice Gibson in
)foCullough v. Porter, 4 'Vatts & S. (Pa.) 177, 39 Am. Dec. 68,
where he says:
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"Were I to put my horse in the custody of a friend, to be sold

for a designated sum, with permission to retain whatever could

be got beyond it, it would not be suspected that I had ceased to

own him in the meantime, or that my friend would not be bound

to return him, even without a stipulation, should he have failed

to obtain the prescribed price."

A contract between a furnisher of goods and the receiver that

the latter may sell them at such prices as he chooses, that he will

account and pay for the goods sold at agreed prices, that he will

bear the expense of insurance, freight, storage and handling and

that he will hold the unsold merchandise subject to the order of

the furnisher discloses a bailment for sale and does not evidence

a conditional sale. It contains no agreement of the receiver to

pay any agreed price for the goods. It is not, therefore, affected

by a statute which renders unrecorded contracts for conditional

sales voidable by creditors and purchasers. The fact that such

a contract provides that the receiver of the goods may fix the

selling prices and may retain the difference between the agreed

prices of the accounting and the selling prices to recompense

him for insurance, storage, commission and expenses does not

constitute the contract an agreement of sale. It still lacks the

obligation of the receiver to pay a purchase price for the goods
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and the obligation of the furnisher to transfer the title to him

for that price. Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37

L. ed. 1093; John Deere Plow Co. v. McDavid (C. C. A.) 137

Fed. 802; Metropolitan Nat. Bank v. Benedict Co., 20 C. C. A.

377, 380, 74 Fed. 182, 185; In re Gait, 56 C. C. A. 470, 473, 120

Fed. 64, 67; Union Stock-Yards, etc., Co. v. Western Land, etc.,

Co., 7 C. C. A. 660, 664, 59 Fed. 49, 53; Keystone Watch-Case Co.

v. Fourth National Bank, 194 Pa. 535, 45 Atl. 328; In re

Flanders, 67 C. C. A. 484, 134 Fed. 560; Martin v. Stratton-

White Co., 1 Ind. T. 394, 37 S. W. 833; National Bank v. Good-

year, 90 Ga. 711, 726, 16 S. E. 962; Barnes Safe & Lock Co. v.

Bloch Bros. Tobacco Co., 38 W. Va. 158, 164, 18 S. E. 482, 22

L. R. A. 850, 45 Am. St. Rep. 846; National Cordage Co. v. Sims,

44 Neb. 148, 153, 62 N. W. 514; Rosencranz & Weber Co. v.

Hanchett, 30 Ill. App. 283, 286; Harris v. Coe, 71 Conn. 157, 41

Atl. 552, 554; W. O. Dean Co. v. Lombard, 61 Ill. App. 94, 97;

Norton & Co. v. Melick, 97 Iowa, 564, 566, 66 N. W. 780; Lenz v.

Harrison, 148 Ill. 598, 36 N. E. 567, 569.

The order of the referee which denied the application of the

Columbus Buggy Company and the order of the District Court

"Were I to put my horse in the custody of a friend, to be sold
for a designated sum, with permission to retain whatever could
be got beyond it, it would not be suspected that I had ceased to
own him in the meantime, or that my friend would not be bound
to return him, even without a stipulation, should he have failed
to obtain the prescribed price.''
A contract between a furnisher of goods and the receiver that
the latter may sell them at such prices as he chooees, that he will
account and pay for the goods sold at agreed prices, that he will
bear the expense of insurance, freight, storage and handling and
that he will hold the unsold merchandise aubject to the order of
the furnisher discloses a bailment for sale and does not evidence
a conditional sale. It contains no agreement of the receiver to
pay any agreed price for the goods. It is not, therefore, affected
by a statute which renders unrecorded contracts for conditional
sales voidable
by creditors and purchasers. 'fhe fact that such
I
a l!ontract provides that the receiver of the goods may fix the
selling prices and may retain the difference between the agreed
prices of the accounting and the selling prices to recompense
him for insurance, storage, commission and expenses does not
constitute the contract an agreement of sale. It still lacks the
obligation of the receiver to pay a purchase price for the goods
and the obligation of the furnisher to transfer the title to him
for that price. Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37
L. ed. 1093; John Deere Plow Co. v. McD.avid ( C. C. A.) 137
Fed. 802; Metropolitan Nat. Bank v. Benedict Co., 20 C. C. A.
377, 380, 74 Fed. 182, 185; In re Galt, 56 C. C. A. 470, 473, 120
Fed. 64, 67; Union Stock-Yards, etc., Co. v. Western Land, etc.,
Co., 7 C. C. A. 660, 664, 59 Fed. 49, 53; Keystone Watch-Case Co.
v. Fourth National Bank, 194 Pa. 535, 45 Atl. 328; In re
Flanders, 67 C. C. A. 484, 134 ~'ed. 560; Martin v. StrattonWhite Co., 1 Ind. T. 394, 37 S. W. 833; National Rank v. Goodyear, 90 Ga. 711, 726, 16 S. E. 962; Barnes Safe & Lock Co. v.
Bloch Bros. Tobacco Co., 38 W. Va. 158, 164, 18 S. E. 482, 22
L. R. A. 850, 45 Am. St. Rep. 846; National Cordage Co. v. Sims,
44 Neb. 148, 153, 62 N. W. 514; Rosencranz & Weber Co. v.
Hanchett, 30 Ill. App. 283, 286; Harris v. Coe, 71 Conn. 157, 41
Atl. 552, 554; W. 0. Dean Co. v. Lombard, 61 Ill. App. 94, 97;
Norton & Co. v. Melick, 97 Iowa, 564, 566, 66 .N. \V. 780; Lenz v.
Harrison, 148 Ill. 598, 36 N. E. 567, 569.
The order of the referee which denied the application of the
Columbus Buggy Company and the order of the District Court
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which confirmed that order must be vacated, and the case must

be remanded to the court below with directions to grant the peti-

tion of the Columbus Buggy Company for the delivery to it of

all the goods remaining in the hands of the trustee which were

received by him from the bankrupt, and which had been obtained

by the latter from the Columbus company under the contract

between them, and that the trustee also pay over to the Colum-

bus company the proceeds of all goods of this character which

he received from the bankrupt and has since sold, and it is so

ordered.18

In re ALLEN

183 Fed. 172

(District Court, E. D. Arkansas, W. D. November 23, 1910)

The Heim Brewery Company filed its intervention for a num-

which confirmed that order must be vacated, and the case must
be remanded to the court below with directions to grant the petition of the Columbus Buggy Company for the delivery to it of
all the goods remaining in the hands of the trustee which were
received by him from the bankrupt, and which had been obtained
by the latter from tbe Columbus company under the contract
between them, and that the trustee also pay over to the Columbus company the proceeds of all goods of this character which
he received from the bankrupt and has since sold, and it is so
ordered.18
'

ber of casks and cases containing empty beer bottles in the pos-

session of the trustee of the estate of the bankrupt, claiming to

be the owner thereof and entitled to the immediate possession.

In re ALLEN

The claim is based upon the following contract:

'' Contract.

183 Fed. 172

"Little Rock, Ark., April 22, 1910.

"This contract is entered into on this date between the Heim

(District Court, E. D. Arkansas, W. D. November 23, 1910)

Brewery of Kansas City, Mo., and Allen & Kirkland, liquor

dealers, Little Rock, Ark. Allen & Kirkland agree to purchase
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bottled beer in carload lots, f. o. b. Kansas City, Mo., at the

following prices: Kyffhauser beer, 4 doz. small bottles in cases,

$3.10. Kyffhauser beer, 2 doz. large bottles in cases, $3.10.

Heim Brewery agrees to allow a rebate of $1.50 for each case

of empty- bottles returned to the Heim Brewery, containing

either 4 dozen small, or 2 dozen large bottles, and pay return

The Heim Brewery Company filed its intervention for a number of casks and cases containing empty beer bottles in the possession of the trustee of the estate of the bankrupt, claiming to
be the owner thereof and entitled to the immediate possession.
The claim is based upon the following contract:

freight charges on all empty bottles to the Brewery in carload

lots. It is mutually agreed that Allen & Kirkland are to pay

the net price only on the bottled beer, but it is distinctly under-

stood and agreed to by Allen & Kirkland that they pay cash

for all cases or bottles not returned to the Heim Brewery, at

the rate of $1.50 per case for either large or small bottles. It

is further agreed that the dating on the first car of beer shipped

18—See Ludvigh v. Am. Woolen

Co., 231 U. 8. 522; Thomas v. Field-

Brundage Co., 215 Fed. 891.

''Contract.
"Little Rock, Ark., April 22, 1910.
''This contract is entered into on this date between the Heim
Brewery of Karuias City, Mo., and Allen & Kirkland, liquor
dealers, Little Rock, Ark. Allen & Kirkland agree to purchase
bottled beer in carload lots, f. o. b. Kansas City, Mo., at the
following prices: Kyffhauser beer, 4 doz. small bottles in cases,
$3.10. Kyffhauser beer, 2 doz. large bottles in cases, $3.10.
Heim Brewery agrees to allow a rebate of $1.50 for each case
of empty, bottles returned to the Heim Brewery, containinf?
either 4 dozen small, or 2 dozen large bottles, and pay return
freight charges on all empty bottles to the Brewery in carload
lots. It is mutually agreed that Allen & Kirkland are to pay
the net price only on the bottled beer, but it is distinctly understood and agreed to by Allen & Kirkland that they pay cash
for all cases or hottles not returned to the Heim Brewery, at
the rate of $1.50 per case for either large or small bottles. _It
is further agreed that the dating on the first car of beer shipped
18-See Ludrigh v. Am. Woolen
Co., 231 U. S. 522; Thomas v. Field·
Brundage Co., 215 Fed. 891.
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to Allen & Kirkland is for sixty (60) days' credit, and even-

car thereafter is to be paid for in thirty days from date of the

arrival of the beer in Little Rock. Heim Brewery agrees to

give Allen & Kirkland five cases of pints free in each car to

aid in drayage and advertising same, and also a two per cent,

discount on all cars of beer they pay for in thirty days from

the arrival of said beer in Little Rock, which includes the first

car shipped.

"[Signed] John Q. Allen.

"D. 0. Kirkland."

The trustee denied that under the contract the intervener was

the owner of the property, but insists that the property claimed

belongs to the bankrupt's estate.

to Allen & Kirkland is for sixty (60) days' ('redit, and <·very
car thel"('aftcr is to be paid for in thirty days from date of th··
arrival of the beer in Little Rock. Heim Brewery agrees to
give Allen & Kirkland five cases of pints free iu each ear to
aid in drayage and advertising same, and also a two per cent.
discount on all cars of beer they pay for in thirty days from
the arrival of said beer in Little Rock, which includes the first
car shipped.
''[Signed]
John Q. Allen.
"D. 0. Kirkland.''

Tbe cause was submitted upon an agreed statement of facts,

which shows that under that contract the bankrupt bought

large quantities of beer from the intervener; that the beer was

delivered in cases containing bottles and in casks containing

bottles bearing the individual brand and registered copyright

of the intervener; that a part of said casks, cases, and bottles

have been returned; but that the trustee is now in possession of

a number claimed by the intervener. Upon a hearing before

the referee, he found in favor of the intervener. The cause now
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comes before the court on petition for review by the trustee.

TRIEBER, D. J. (after stating the facts as above). On

behalf of the intervener, it is claimed that, until the articles

claimed are paid for by the vendee, it is merely a bailment, and

he is entitled to a return of them, or, at most, that it was an

option to purchase. On the other hand, it is claimed on the

part of the trustee that it was a contract of "sale and return."

A "bailment" is properly defined as being a delivery of

goods in trust upon a contract, express or implied, that the

trust shall be duly executed and the goods restored by the bailee

The trustee denied that under the contract the intervener was
the owner of the property, but insists that the property claimed
he longs to the bankrupt's estate.
The cause was submitted upon an agreed statement of faets,
which shows that under that contract the bankrupt bought
large quantities of beer from the intervener; that the beer was
delivered in cases containing bottles and in casks containing
bottle& bearing the individual brand and registered copyright
of the intervener; that a part of said casks, cases, and bottles
have been returned; but that the trustee is now in poss~ion of
a number claimed by the intervener. Upon a hearing before
the referee, he found in favor of the intervener. The cause now
comes before the court on petition for review by the trustee.

as soon as the purpose of the bailment shall be served. 2 Kent,

Com. 558.

On the other hand, a "contract of sale" is when there is an

agreed price, a vendor, a vendee, an agreement of the former

to sell for the agreed price, and an agreement of the latter to

buy and pay the agreed price. An "option to purchase" is

merely an agreement whereby the vendee may, upon compliance

with certain terms and conditions, become the owner of the

property; the vendor giving him that option.

TRIEBER, D. J. (after stating the facts as above). On
behalf of the intervener, it is claimed that, until the articles
claimed are paid for by the vendee, it is merely a bailment, and
he is entitled to a return of them, or, at most, that it was an
option to purchase. On the other band, it is claimed on the
part of the trustee that it was .a contract of ''sale and return.''
A "bailment" is properly defined as being a delivery of
goods in trust upon a contract, express or implied, that the
trust shall be duly executed and the goods restored by the bailee
as soon as the purpose of the bailment shall be served. 2 Kent,
Com. 558.

On the other hand, a ''contract of sale'' is when there is an
ngreed price, a vendor, a vendee, an agreement of the former
to sell for the agreed price, and an agreement of the latter t.o
buy and pay the agreed price. An ''option to purchase'' is
merely an agreement whereby the vendee may, upon compliance
with certain terms and conditions, become the owner of the
property; the vendor giving him that option.
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The leading case upon which the intervener relies is Westcott

v. Thompson, 18 N. Y. 363. In that case the contract was for

the sale of beer and provided for the sale of the beer to the

vendee at a certain price. The beer was to be shipped in barrels

and the barrels to be returned to the plaintiff when emptied of

the beer, and if not returned the vendee was to pay for every

barrel not returned the sum of $2, and thereupon become the

owner thereof. On the other hand, in the case at bar, the con-

tract provides that the vendee is to be charged and pay for the

cases and bottles, but in case he wishes to return any of the cases

and empty bottles he is to be allowed a rebate on his bill of $1.50

for each case of empty bottles returned to the intervener.

Is this an option to purchase or a contract of sale and return f

The distinction between these two forms of agreement has been

aptly pointed out in Hunt v. "Wyman, 100 Mass. 198, as follows:

"An option to purchase if he liked is essentially different

from an option to return a purchase if he should not like. In

one case the title would not pass until the option is determined;

on the other hand, the property passes at once, subject to the

right to rescind and return."

See, also, Guss v. Nelson, 200 U. S. 298, 26 Sup. Ct. 260, 50

L. ed. 489; In re Schindler (D. C), 158 Fed. 458; Hotchkiss
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v. Higgins, 52 Conn. 205, 52 Am. Rep. 582; Martin v. Adams,

104 Mass. 262.

Applying this rule to the contract between the intervener and

the bankrupt, it clearly appears that it was not an option to

purchase, but a contract of sale and return, while, on the other

hand, the contract in Westcott v. Thompson was merely an

option to purchase. In the latter case it was optionary with the

vendee to keep the empty barrels and pay the sum of $2 for

each barrel kept by him or to return them. In the case at bar

the bankrupt was charged and promised to pay for the cases

and bottles unless he desired to return the same, and if he did

he was to be paid or given credit on his account therefor the

sum of $1.50 for each case and bottles therein.

Great stress is laid upon the fact that under the contract the

bankrupt was to pay the net price only on the bottled beer, still

the charge was made against him, and until he returned them he

wns liable to the intervener who had a cause of action against

him. In Herryford v. Davis, 102 U. S. 235, 26 L. ed. 160, the

contract between the parties spoke of the cars sold as being

leased until paid for, but notes were executed by the vendee for

The leading case upon which the intervener relies is Westcott
v. Thompson, 18 N. Y. 363. In that case the contract was for
the sale of beer and provided for the sale of the beer to the
vendee at a certain price. The beer was to be shipped in barrels
and the barrels to be returned to the plaiutiff when emptied of
the beer, and if not returned the vendee was to pay for every
barrel not returned the sum of $2, and thereupon become the
owner thereof. On the other hand, in the case at bar, the contract provides that the vendee is to be charged and pay for the
cases and bottles, but in case he wishes to return any of the cases
aud empty bottles he is to be allowed a rebate on his bill of $1.50
for each case of empty bottles returned to the intervener.
Is this an option to purchase or a contract of sale and return T
The distinction between these two f<?rmS of agreement has been
aptly pointed out in Hunt v. Wyman, 100 Mass. 198, as follows:
''An option to purchase if he liked is essentially different
from an option to return a purchase if he should not like. In
oue case the title would not pass until the option is determined;
on the other hand, the property passes at once, subject to the
right to rescind and return.''
See, also, Guss v. Nelson, 200 U. S. 298, 26 Sup. Ct. 260, 50
L. ed. 489; In re Schindler (D. C.), 158 Fed. 458; Hotchkiss
v. Higgins, 52 Conn. 205, 52 Am. Rep. 582; Martin v. Adams,
104 ~lass. 262.
Applying this rule to the contract between the intervener and
the bankrupt, it clearly appears that it was not an option to
purchase, but a contract of sale and return, while, on the other
hand, the contract in "Westcott v. Thompson was merely an
q>tiou to purchase. In the latter case it was optionary with the
\C'tHll'e to keep the empty barrels and pay the sum of $2 for
t>:teh barrel kept by him or to return them. In the case at bar
1 he bankrupt was charged and promised to pay for the cases
awl bottles unless he desired to return the same, and if he did
he was to be paid or given credit on his account therefor the
su 111 of $1.50 for each case and bottles therein.
Great stress is laid upon the fact that under the contract the
bankrupt was to pay the uet price only on the bottled beer. still
the charge was made against him, and until he returned them he
,'vns liable to the intervener who had a cause of action a~ainst
him. In IIcrryford v. Davis, 102 U. S. 235, 26 L. ed. 160, the
contract between the parties spoke of the cars sold as being
leased until paid for, but notes were executed by the vcndee for
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the full purchase money. The cars, before they were paid for,

having been seized under execution, the vendor claimed them

as his property, but the court held that calling it a lease did

not make it so, nor was it a conditional sale, but merely an

attempt to retain a lien for the purchase money, and, the same

not having been recorded as required by the laws of the state

of Missouri, it was void as against creditors.

In re Rahilly v. Wilson, 3 Dill. 420, Fed. Cas. No. 11,532,

grain was stored in a warehouse with the understanding that it

should be sold by the warehouseman, and when the depositor

would surrender the receipt therefor the warehouseman had the

right to return an equal amount of grain of equal quality or

pay the then market price of the grain. Upon these facts it

was held by Judge Dillon that it was a sale and not a bailment.

The distinction between bailments and sales is clearly shown

by the opinion of that eminent jurist, who carefully reviews

the authorities on that subject.

In Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 L. ed.

1093, the court held that "a transaction is a 'sale,' as distin-

guished from a 'bailment,' when there is no obligation to return

the specified article." In this case there was no obligation on

the part of the bankrupt to return the property claimed by the
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intervener; but, if he saw proper, he had the right to do so and

receive a credit for the amount specified in the agreement. If

the property had been destroyed by fire or by any other cause,

even if without any fault or negligence on the part of the bank-

rupt, the loss or destruction would still have fallen on him.

This is the rule applicable to contracts of sale and return.

Moss v. Sweet, 16 Q. B. 493; Martineau v. Kitching, L. R. 7 Q.

B. 436; Schlesinger v. Stratton, 9 R. I. 578.

As this was a contract of sale and return and not a mere

option to purchase, nor a bailment in any sense, the title passed

to the bankrupt, and the trustee is entitled to the possession of

the property.

The finding of the referee will be set aside, and judgment

entered dismissing the intervention, with costs.

the full purchase money. The cars, before they were paid for,
having been seized under execution, the vendor claimed them
as his property, but the court held that calling it a lease did
not make it so, nor was it a conditional sale, but merely an
attempt to retain a lien for the purchase money, and, the same
not having been recorded as required by the laws of the state
of ~lissouri, it was void as against creditors.
In re Rahilly v. Wilson, 3 Dill. 420, Fed. Cas. No. 11,532,
grain was stored in a warehouse with the understanding that it
should be sold by the warehouseman, and when the depositor
would surrender the receipt therefor the warehouseman had the
right to return an equal amount of grain of equal quality or
pay the then market price of the grain. Upon these facts it
was held by Judge Dillon that it was a sale and not a bailmeot.
The distinction between bailments and sales is clearly shown
by the opinion of that eminent jurist, who carefully reviews
I he authorities on that subject.
Iu Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 L. ed.
1093, the court held that "a transaction is a 'sale,' as distinguished from a 'hailmrnt,' when there is no obligation to return
the specified article." In this case there was no obligation on
the part of the bankrupt to r~turn the property claimed by the
intervener; but, if he saw proper, he had the right to do so and
receive a credit for the amount specified in the agreement. If
the property had been destroyed by fire or by any other cause.
even if without any fault or negligence on the part of the bank·
rupt, the loss or destruction would still have fallen on him.
This is the rule applicable to contracts of sale and return.
Moss v. Sweet, 16 Q. B. 493; Martineau v. Kitching, L. R. 7 Q.
B. 436; Schlesinger v. Stratton, 9 R. I. 578.
As this was a contract of sale and return and not a mere
option to purchase, nor a bailment in any sense, the title passed
to the bankrupt, and the trustee is entitled to the posse!tiion of
the property.
·
The finding of the referee will be set aside, and judgment
entered dismissing the intervention, with cost.a.
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In re GOLD

210 Fed. 410, 127 C. C. A. 142

In re GOLD

(Circuit Court of Appeals, Seventh Circuit. October 7, 1913)

The bankrupt, who was a furrier doing a retail business, in

the city of Chicago, on or about August 10, 1910, approached

appellants, who were wholesale furriers in the city of New York,

with a view to securing a line of credit in the purchase of furs.

210 Fed. 410, 127 C. C. A. 142
(Circuit Court of Appeals, Seventh Circuit.

October 7, 1913}

She represented that she was worth between $5,000 and $6,000

above all her debts, which, she stated to appellants, did not

exceed $1,000. Relying upon her representations, appellants

sold and delivered to her at two different dates furs amounting

in value to the sum of $926.25. After receiving said furs, she

proceeded to conceal the same and, with intent to defraud ap-

pellants, shipped a large part of the same out of Chicago.

Within two months thereafter she was adjudged an involuntary

bankrupt. Then, for the first time, appellants learned of the

fraud through which she had obtained the goods. In the mean-

time, the trustee took steps to recover the furs so concealed and

shipped out of the city, and did recover a portion of appellants'

said furs, of the value of $425. On learning of said fraudulent

conduct and said bankruptcy proceedings, appellants rescinded

said sales and at once petitioned the court for the return of said
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recovered furs or the proceeds thereof to them, the same having

been sold by the trustee pending such proceedings, all of which

steps they took after the furs had come into the possession of

the trustee. The matter was heard before the referee, who

found that the trustee's title to said goods, under § 47a (2) of

the bankruptcy act as amended June 25, 1910, was superior to

that of appellants', and dismissed appellants' petition for want

of equity. Thereupon the referee filed with the District Court

a certificate for review, wherein he stated that under the undis-

puted evidence adduced on the hearing of appellants' petition,

"said petitioners [the appellants] were entitled to reclaim said

goods and were entitled to the proceeds of the sale thereof, if,

under the bankruptcy law as amended by the act of June 25,

1910, a vendor of goods who has been induced to sell such goods

by false and fraudulent representations, can, under any circum-

stances- appearing in evidence, reclaim such goods from the

trustee in bankruptcy of the vendee." Upon the hearing upon

said petition for review and the said referee's certificate, the

The bankrupt, who was a furrier doing a retail business in
the city of Chicago, on or about August 10, 1910, approached
appellants, who were wholesale furriers in the city of New York,
with a view to securing a line of credit in the purchase of furs.
She represented that she was worth betweeu $5,000 aud $6,000
above all her debts, which, she stated to appella.uts, did not
exceed $1,000. Relying upon her representations, appellants
sold and delivered to her at two different dates furs amounting
in value to the sum of $926.25. After receiving said furs, she
proceeded to conceal the same and, with intent to defraud appellants, shipped a large part of the same out of Chicago.
Within two months thereafter she was adjudged an involuntary
bankrupt. Then, for the first time, appellants learned of the
fraud through which she had obtained the goods. In the meantime, the trustee took steps to recover the furs so concealed and
shipped out of the city, and did recover a portion of appellants'
said furs, of the value <>f $425. On learning of said fraudulent
conduct and said bankruptcy proceedings, appellants rescinded
said sales and at once petitioned the court for the return of said
recovered furs or the proceeds thereof to them, the same having
been sold by the trustee pending such proceedings, all of which
steps they took after the furs had come into the possession of
the trustee. The matter was heard before the referee, who
found that the trustee's title to said goods, under § 47a (2) of
the bankruptcy act as amended June 25, 1910, was superior to
that of appellants', and dismissed appeJlants' petition for want
of equity. Thereupon the referee filed with the District Court
a certificate for review, wherein he stated that under the undisputed evidence adduced on the hearing of appellants' petition,
"said petitioners [the appellants] were entitled to reclaim said
goods and were entitled to the proceeds of the sale thereof, if,
under the bankruptcy law as amended by the act of June 25,
1910, a ven<lor of goods who has been induced to sell such goods
by false and fraudulent representations, can, under any circumstances· appearing in evidence, reclaim such goods from the
trustee in bankruptcy of the vendee." Upon the hearing upon
so id petition for review and the said referee 's certificate, the
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District Court affirmed the action of the referee in dismissing

said petition. The cause is before us on appeal from that order.

The errors assigned, in substance, resolve themselves into the

one proposition, viz., the court erred in holding that the rights

of the appellants were inferior, under the facts of the case, to

those of the trustee.

KOHLS A AT, Circuit Judge (after stating the facts as above).

§ 47a (2) of the Bankruptcy Act as the same was amended by

the act of June 25, 1910, reads as follows, viz.:

District Court affirmed the action of the referee in dismissing
said petition. The cause is before us on appeal from that order.
The errors assigned, in substance, resolve themselves into the
one proposition, viz., the court erred in holding that the rights
of the appellants were inferior, under the facts of the case, to
those of the trustee.

"And such trustee, as to all property in the custody or com-

ing into the custody of the Bankruptcy Court, shall be deemed

KOHLSAAT, Circuit Judge (after stating the facts as abcve).

vested with all the rights, remedies, and powers of a creditor

holding a lien by legal or equitable proceedings thereon; and

also, as to all property not in the custody of the bankruptcy

court, shall be deemed vested with all the rights, remedies, and

powers of a judgment creditor holding an execution duly re-

turned unsatisfied."

By the order of the court affirming the referee's action upon

the petition for review, the court in effect held that under the

statute as amended, and under the laws of Illinois as construed

by the courts of that state, the rights of a defrauded vendor

were inferior to those of "a creditor holding a lien by legal or
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equitable proceedings," and that the latter has the rights of

a bona fide purchaser for value without notice of the fraud.

The question is one of Illinois law. In support of this proposi-

tion, the trustee cites a number of cases from Illinois, the doc-

trine of which is fully summed up in Van Duzor v. Allen, 90

Ill. 499. In that case it appears that one Gaston bought of Van

Duzor a threshing machine. Van Duzor claimed that Gaston

was to have given his notes with sureties. Gaston insisted his

notes were to be secured by chattel mortgage on the thresher.

Gaston was given possession without the delivery of security,

and proceeded to thresh for those desiring his services, for more

than two months, said question of the nature of the security to

be given still remaining unsettled, when judgments against him

were obtained in favor of persons who had rendered services to

him in threshing, upon which judgment executions were sworn

out and placed in the hands of a constable, who levied upon the

thresher. Van Duzor replevied the latter. On the trial of the

replevin suit, Van Duzor was defeated. On appeal the Supreme

Court affirmed the judgment. In its opinion the court said:

§ 47a (2) of the Bankruptcy Act as the same was amended by

the act of June 25, 1910, reads as follows, viz. :
''And such trustee, as to all property in the custody or coming into the custody of the Bankruptcy Court, shall be deemed
vested with all the rights, remedies, and powers of a creditor
holding a lien by legal or equitable proceedings thereon; and
also, as to all property not in the custody of the bankruptcy
court, shall be deemed vested with all the rights, remedies, and
powers of a judgment creditor holding an execution duly returned unsatisfied.''
By the order of the court affirming the re.feree 's action upon
the petition for review, the court in effect beld that under the
statute as amended, and under the laws of Illinois as construed
by the courts of that state, the rights of a defrauded vendor
were inferior to those of ''a creditor holding a lien hy legal or
equitable proceedings," and that the latter has the rights of
a bcma fide purchaser for value without notice of the fraud.
The question is one of Illinois law. In support of this proposition, the trustee cites a number of cases from Illinois, the doctrine of which is fully summed up in Van Duzor v. Allen, 90
Ill. 499. In that case it appears that one Gaston bought of Van
Duzor a threshing machine. Van Duzor claimed that Gaston
was to have given his notes with sureties. Gaston insisted his
notes were to be secured by chattel mortgage on the thresher.
Gaston was given possession without the delivery of security.
and proceeded to thresh for those desiring his services, for more
than two months, said question of the nature of the security to
be givt>n still remaining unsettled, wbeu judgments against him
were olitaincd in favor of persons who had rendered services to
him in threshing, upon which judgment executions were sworn
out and placed in the hands of a constable, who levied upon the
thresher. Van Duzor replevied the latter. On the trial of the
replcvin suit, Van Duzor was defeated. On appeal the Supreme
Court affirmed the judgment. In its-opinion the court said:
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"A bona fide creditor, who, under a judgment and execution,

acquires a lien on property thus situated, occupies the same posi-

tion in all respects as does a bona fide purchaser. Where the

apparent owner of property thus acquired has the indicia of

ownership and may sell and pass a good title to a purchaser,

without notice, a bona fide creditor may seize the property on

execution and sell it thereunder and pass the title, not only

against the apparent, but also the real owner."

This decision must be construed with reference to the facts of

the case. The question of the rights of a defrauded vendor were

not under consideration. Whatever lien, if any, Van Duzor

possessed as against Allen, was a secret lien and was not made

a condition of the passing of the title. Allen actually had title.

This case states the law of Illinois as it stands today. Further

cases cited by the trustee in support of this doctrine are Union

Stockyards & Transit Co. et al. v. Mallory, 157 Ill. 565-566, 41

N. B. 888, 48 Am. St. Rep. 341; Brundage v. Camp, 21 Ill. 330;

Fawcett v. Osborn, 32 Ill. 411, 83 Am. Dec. 278; Chicago Dock

Co. v. Foster, 48 Ill. 507; Doane v. Lockwood, 115 Ill. 490, 4

N. E. 500; Butters v. Haughwout, 42 Ill. 18, 89 Am. Dec. 401;

Farwell v. Hanchett, 120 Ill. 577, 11 N. E. 875.

None of these, however, apply to the facts of the case at bar.
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This clearly appears from the decisions of the Illinois courts.

The leading case is that of Schweizer v. Tracy, 76 Ill. 345, the

facts of which are very similar to those of the case at bar. There

the purchaser had obtained the goods through fraudulent repre-

sentations as to his financial circumstances. After possession

taken, the goods were levied upon under a writ of attachment

issued against the fraudulent vendee. The defrauded vendors

instituted a suit in replevin in which they were defeated and

the return of the property to the sheriff awarded. Having

failed to return the goods, suit was instituted upon the replevin

bond, in which suit Schweizer was impleaded with the defrauded

vendors. In the lower court judgment went for the plaintiff in

that suit. On appeal the judgment was reversed. In the course

of its opinion the court said:

'' Coming, then, to the conclusion which we do, that had Mack,

Stadler & Co. discovered the fraud practiced upon them whilst

the goods remained in the hands of the fraudulent vendee, and

replevied them, they could have successfully maintained their

action, the question is presented, whether the attaching cred-

itors here, or the sheriff, by virtue of his writ of attachment,

''A bona fide creditor, who, under a judgment and execution,
acquires a lien on property thus situated, occupies the same position in all respects as does a bona fide purchaser. Where the
apparent owner of property thus acquired has the indicia of
ownership and may sell and pass a good title to a purchaser,
without notice, a bona fide creditor may seize the property on
execution and sell it thereunder and pass the title, not only
against the apparent, but also the real owner.''
This decision must be construed with reference to the facts of
the case. The question of the rights of a defrauded vendor were
not under consideration. Whatever lien, if any, Van Duzor
possessed as against Allen, was a secret lien and was not made
a condition of the passing of the title. Allen actually had title.
This case states the law of Illinois as it stands today. Further
cases cited by the trustee in support of this doctrine are Union
Stockyards & Transit Co. et al. v. Mallory, 157 Ill. 565-566, 41
N. E. 888, 48 Am. St. Rep. 341; Brundage v. Camp, 21 Ill. 330;
Fawcett v. Osborn, 32 ill. 411, 83 Am. Dec. 278; Chicago Dock
Co. v. Foster, 48 Ill. 507; Doane v. Lockwood, 115 Ill. 490, 4
N. E. 500; Butters v. Haughwout, 42 Ill. 18, 89 Am. Dec. 401;
Farwell v. Hanchett, 120 Ill. 577, 11 N. E. 875.
None of these, however, apply to the facts of the case at bar.
This clearly appears from the decisions of the Illinois courts.
The leading case is that of Schweizer v. Tracy, 76 Ill. 345, the
facts of which are very similar to those of the case at bar. There
the purchaser had obtained the goods through fraudulent representations as to his financial circumstances. After possession
taken, the goods were levied upon under a writ of attachment
issued against the fraudulent vendee. The defrauded vendors
instituted a suit in replevin in which they were defeated and
the return of the property to the sheriff awarded. Having
failed to return the goods, suit was instituted upon the replevin
bond, in which suit Schweizer W88 impleaded with the defrauded
vendors. In the lower court judgment went for the plaintiff in
that suit. On appeal the judgment was reversed. In the course
of its opinion the court said :
''Coming, then, to the conclusion which we do, that had Mack,
Stadler & Co. discovered the fraud practiced upon them whilst
the goods remained in the hands of the fraudulent vendee, and
replevied them, they could have successfully maintained their
action, the question is presented, whether the attaching creditors here, or the sheriff, by virtue of his writ of attachment,
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acquired any other or greater title than the fraudulent vendee

possessed. Had the vendee, before the reclaiming of the goods

by Mack, Stadler & Co., sold them to an innocent purchaser for

value, no doubt, under the decisions of this court, the purchaser

would have acquired a valid title to the goods"—citing Jennings

v. Gage et al., 13 HL 610, 56 Am. Dec. 476; M. C. R. R. Co. v.

Phillips et al., 60 IU. 190; Young et al. v. Bradley et al., 68

Il1. 553.

The court thereupon proceeded to explain the language in

Burnell v. Robertson, 5 Gilman (Ill.) 282, and said:

"That case was a case where a debtor had title to the prop-

erty, and the controversy was between a prior purchaser from

the debtor, who had not obtained possession of the property,

and a subsequent attaching creditor; and in reference to such

a state of facts, the court says: 'In case of two sales of per-

sonal property, both equally valid, his is the better right who

first gets possession of the property, and the attaching creditor

stands in the light of a purchaser and is to be protected as such.'

That is, the attaching creditor stands in the light of a purchaser,

not necessarily as against the world, but as against another pur-

chaser, the creditor having, by virtue of his attachment, first

obtained possession of the property; thus acknowledging the
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common doctrine respecting the sale of personal property, that

a sale without the delivery of possession, is void as against sub-

sequent purchasers and creditors. This is the full import of

that decision. But in the case at bar, the only title of the debtor

is one acquired by fraud and false representations, and voidable

at the option of his vendors. The general expression used in

the case cited is to be understood with reference to the facts of

that case, and is not authority in support of the view, that an

attaching creditor, under the circumstances of such a case as

the present, as against the vendor, stands in the same position as

an innocent purchaser for value."

The court further in said opinion said there was no difference

as to priority of lien between an attachment lienor and an exe-

cution lien, citing Tousley v. Tousley, 5 Ohio St. 78; that the

attachment creditor took no better title than the fraudulent

vendee possessed, and proceeded to hold that the right of pos-

session was in the defrauded vendor and that there was no

liability upon the replevin bond. This case was decided prior

to Van Duzor v. Allen, supra, but has been approved in a num-

ber of subsequent cases. In Walsh v. First National Bank, 228

acquired any other or greater title than the fraudulent vendee
possessed. Had the vendee, before the reclaiming of the goods
by Mack, Stadler & Co., sold them to an innoeent purchaser for
value, no doubt, under the decisions of this court, the purchaser
would have acquired a valid title to the goods"-eiting Jennings
v. Gage et al., 13 ill. 610, 56 Am. Dec. 476; ll. C. R. R. Co. v.
Phillips et al., 60 Ill. 190; Young et al. v. Bradley et al., 68
Ill. 553.
The court thereupon proceeded to explain the language in
Burnell v. Robertson, 5 Gilman (Ill.) 282, and said :
''That case was a case ·where a debtor had title to the property, and the controversy was between a prior purchaser from
the debtor, who had not obtained possession of the property,
and a subsequent attaching credioor; and in reference to BUch
a state of fact.s, the court says: 'In case of two sales of personal property, both equally valid, his is the better right who
first get.s possession of the property, and the attaching creditor
stands in the light of a purchaser and is to be protected as such.'
That is, the attaching creditor stands in the light of a purchaser,
not necessarily as against the world, but as against another purchaser, the creditor having, by virtue of his attachment, first
obtained possession of the propert)·; thus acknowledging the
common doctrine respecting the sale of personal property, that
a sale without the delivery of possession, is void as against subsequent purchasers and creditors. This is the full import of
that decision. But in the case at bar, the only title of the debtor
is one acquired by fraud and false representations, and voidable
at the option of his vendors. The general expression used in
the case cited is to be understood with reference to the fact.s of
that case, and is not authority in support of the view, that an
attaching. creditor, under the circumstances of such a case as
the present, as against the vendor, stands in the same position as
an innocent purchaser fOI' value.''
The court further in said opinion said there was no difference
ns to priority of lien between an attachment lienor and an execution lien, citing Tousley v. Tousley, 5 Ohio St. 78; that the
attachment creditor took no better title than the fraudulent
vendee possessed, and proceeded to hold that the right of possession was in the defrauded vendor and that there was no
liability upon the replevin bond. This case was decided prior
to Van Duzor v. Allen, supra, but has been approved in a number of subsequent cases. In Walsh v. First National Bank, 228
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Ill. 446, 81 N. E. 1067, the court held that the transferee of a

bill of lading prevailed over an attaching creditor, and says:

"In such a case an attachment creditor only obtains the rights

which the debtor has in the property at the time of the levy of

the writ. One claiming to be a creditor of another and levying

a writ of attachment is not a bona fide purchaser for a valuable

consideration"—citing, among other authorities, Schweizer v.

Tracy, supra.

The latter case is cited approvingly in Hacker v. Munroe &

Son, 176 Ill. 394, 52 N. E. 12; King & Co. v. Brown, 24 Ill.

App. 579-582; Gould v. Howell, 32 Ill. App. 349-350; O'Neil v.

Patterson & Co., 52 Ill. App. 27-33; Nonotuck Silk Co. v. Levy,

75 Ill. App. 55-58; La Salle Pressed Brick Co. v. Coe, 65 IlI.

App. 619-622; Link v. Gibson, 93 Ill. App. 433-435; Magerstadt

v. Schaefer, 110 Ill. App. 171, and other cases. The same rule

of law is laid down in Doane v. Lock wood, supra; Staver &

Abbott Mfg. Co. v. Coe, 49 Ill. App. 426-431.

From the foregoing it appears that the rule laid down in

Schweizer v. Tracy, supra, is here controlling. The vendors

having at the earliest opportunity rescinded the sale, the title to

the furs in question never passed to the bankrupt, by reason of

her fraudulent representations to the vendors, therefore the
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trustee took no title thereto inasmuch as, under the laws of

Illinois, as construed by the courts of the state, the rights of

the defrauded vendor prevailed over the claims "of a creditor

holding a lien by legal or equitable proceedings thereon."

•••

The judgment of the District Court is reversed, with direction

to vacate its decree herein and grant the prayer of the petition

to the amount of $425.

SHERMAN v. LUCKHARDT

67 Kans. 682, 74 Pac. 277

(Supreme Court of Kansas. Nov. 7, 1903)

POLLOCK, J. This case is before us upon rehearing. It

has been fully rebriefed and reargued. The facts will be found

stated in the former opinion of this court. 65 Kan. 610, 70 Pac.

702. The law there decLared reads: "A preferential payment

by a debtor to one of his creditors within four months prior to

the former's bankruptcy is not void under clause 'b,' § 60, and

H. & A. Bankruptcy—36

Ill. 446, 81 N. E. 1067, the court held that the transferee of a
bill of lading prevailed over an attaching creditor, and says:
"In such a case an attachment creditor only obtains the rights
which the debtor has in the property at the time of the levy of
the writ. One claiming to be a creditor of another and levying
a writ of attachment is not a bona fide purchaser for a valuable
col.18ideration "--citing, among other authorities, Schweizer v.
Tracy, supra.
The latter case is cited approvingly in Hacker v. :Munroe &
Son, 176 Ill. 394, 52 N. E. 12; King & Co. v. Brown, 24 Ill.
App. 579-582; Gould v. Howell, 32 Ill. App. 349-350; 0 'Neil v.
Patterson & Co., 52 Ill. App. 27-33; Nonotuck Silk Co. v. Levy,
75 Ill. App. 55-58 ; La Salle Pressed Brick Co. v. Coe, 65 Ill.
App. 619-622; Link v. Gibson, 93 Ill. App. 433-435; ~lagerstadt
v. Schaefer, 110 Ill. App. 171, and other cases. The same rule
of law is laid down in Doane v. Lockwood, supra; Staver &
Abbott Mfg. Co. v. Coe, 49 Ill. App. 426-431.
From the foregoing it appears that the rule laid down in
Schweizer v. Tracy, supra, is here controlling. The vendors
having at the earliest opportunity rescinded the sale, the title to
the furs in question never passed to the bankrupt, by reason of
her fraudulent representations to the vendors, therefore the
trustee took no title thereto inasmuch as, under the laws of
Illinois, as construed by the courts of the state, the rights of
the defrauded vendor prevailed over the claims ''of a creditor
holding a lien by legal or equitable proceedings thereon."

• • •

The judgment of the District Court is reversed, with direction
to vacate its decree herein and grant the prayer of the petition
to the amount of $425.
SHERMANv.LUCKHARDT
67 Kans. 682, 74 Pac. 277
(Supreme Court of Kansas.

Nov. 7, 1903)

POLLOCK, J. This case is before us upon rehearing. It
has been fully rebriefed and reargued. The facts will be found
stated in the former opinion of this court. 65 Kan. 610, 70 Pac.
702. The law there declared reads: ''A preferential payment
by a debtor to one of his creditors within four months prior to
the former's bankruptcy is not void under clause 'b,' § 60, and
H. 6 A.. Bankruptcy-86
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clause V §67, Bankr. Act July 1, 1898, c. 541, 30 Stat. 562,

564 [U. S."Comp. St. 1901, pp. 3445, 3449], though made with

a fraudulent intent on the debtor's part, if it be accepted by the

creditor without knowledge of such intent, and without knowl-

edge that a preference was intended." The question is, shall

that decision now be upheld or overruled t Prior to the pas-

sage of the national bankrupt act of July 1, 1898 (c. 541, 30

Stat. 544 [U. S. Comp. St. 1901, p. 3418]), in this and other

jurisdictions the estate of an insolvent debtor was often swept

away in an unequal division among his creditors, leaving un-

satisfied demands to harass and annoy the debtor. The intent

of the lawmaking power in the passage of this act was twofold:

First, the protection and discharge from liability of the bank-

rupt; second, the equal distribution of his nonexempt property

among his creditors in proportion to their provable demands.

Swarts v. Fourth National Bank, 117 Fed. 3, 54 C. C. A. 387;

In re Gutwillig, 92 Fed. 337, 34 C. C. A. 379. One of the

methods employed by the insolvent debtor to effect an unequal

distribution of his estate among his creditors before the passage

of this act was, without any fraudulent intent on his part, to

prefer one or more of his creditors over others. Another method

was to transfer a portion or all of his property to one or more
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of his creditors to the exclusion of all others, with the intent on

his part to hinder, delay, and defraud his other creditors. In

the case first mentioned the transfer was without fraud, and

therefore valid. In the second case, the transfer having been

made without any guilty knowledge on the part of, or participa-

tion in the fraudulent act of the debtor by, the creditor, the

transfer was upheld as valid. To remedy this, among other ex-

isting evils, the act was passed.

In the case at bar it is found by the court, from the evidence,

as follows: " (8) That the said William Luckhardt, in causing the

above-described real estate to be conveyed to this defendant, in-

tended thereby to prefer this defendant over his other creditors.

(9) That the said William Luckhardt, in causing the above-de-

scribed real estate to be deeded to this defendant, intended thereby

to hinder, delay, and defraud his other creditors. (10) That the

said defendant was not a purchaser of said real estate in good

faith and for a present fair consideration." "(12) That upon

the trial of this action the counsel for plaintiff admitted that

the said William Luckhardt, at the time he caused to be con-

veyed to the defendant the real estate hereinabove described,

clause 'e,' § 67, Bankr. Act July 1, 1898, c. 541, 30 Stat. 562,
564 [U. S."Comp. St. 1901, pp. 3445, 3449], though made with
a fraudulent intent on the debtor's part, if it be accepted by the
creditor without knowledge of such intent, and without knowledge that a preference was intended.'' The question is, shall
that decision now be upheld or overruled! Prior to the passage of the national bankrupt act of July 1, 1898 ( c. 541, 30
Stat. 544 [ U. S. Comp. St. 1901, p. 3418] ) , in this and other
jurisdictions the estate of an insolvent debtor was often swept
away in an unequal division among his creditors, leaving unsatisfied demands to harass and annoy the debtor. The intent
of the lawmaking power in the passage of this act was twofold :
First, the protection and discharge from liability of the bankrupt; second, the equal distribution of his nonexempt property
among his creditors in proportion to their provable dem&nds.
Swarts v. Fourth National Bank, 117 Fed. 3, 54 C. C. A. 387;
In re Gutwillig, 92 Fed. 337, 34 C. C. A. 379. One of the
methods employed by the insolvent debtor to effect an unequal
distribution of bis estate among his creditors before the passage
of this act was, without any fraudulent intent on his part, to
prefer one or more of his creditors over others. Another method
was to transfer a portion or all of his property to one or more
of his creditors to the exclusion of all others, with the intent on
his part to hinder, delay, and defraud his other creditors. In
the case first mentioned the transfer was without fraud, and
therefore valid. Jn the second case, the transfer having been
made without any guilty knowledge on the part of, or participation in the fraudulent act of the debtor by, the creditor, the
transfer was upheld as valid. To remedy this, among other existing evils, the act was passed.
Ju the case at bar it is found by the court, from the evidence,
as follows: '' ( 8) That the said William Luckhardt, in causing the
above-described real estate to be conveyed to this defendant, intended thereby to prefer this defendant over his other creditors.
(9) 'l'hat the said William Luckhardt, in causing the above-described real estate to be deeded to this defendant, intended thereby
to hinder, delay, and defraud his other creditors. (10) That the
said defendant was not a purchaser of said real estate in good
faith and for a present fair consideration." "(12) That upon
thP trial of this action the counsel for plaintiff admitted that
the said William Luckhardt, at the time he caused to be conVl'yed to the defendant the real estate hereinabove described,
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was indebted to the said defendant in the sum of $1,500, aud

that it was further admitted that the said defendant, M. M.

Luckhardt, at the time she received and accepted the convey-

ance of said premises to herself, had no knowledge of the in-

solvency of her husband, William Luckhardt, nor of his inten-

tion or purpose to defraud, hinder, or delay his creditors in the

collection of their debts by means of said conveyance to her of

said real estate; that the defendant had no knowledge of the

plaintiff's intention to make her a preferred creditor; and that

the reasonable value of the real estate conveyed to her was

$1,500."

The contention of the parties to this controversy is this: On

the one hand, the trustee claims the conveyance, under finding

10 of the court, is condemned by, and may be avoided under

the provisions of, clause "e" of § 67 of the act, which provides

"that all conveyances, transfers, assignments or encumbrances

of his property, or any part thereof, made or given by a person

adjudged a bankrupt under the provisions of this act, subse-

quent to the passage of this act and within four months prior to

the filing of this petition, with the intent and purpose on his

part to hinder, delay or defraud his creditors, or any of them,

shall be null and void as against the creditors of such debtor,
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except as to purchasers in good faith and for a present fair

consideration; and all property of the debtor conveyed, trans-

ferred, assigned or encumbered as aforesaid shall, if he be

adjudged a bankrupt, and the same is not exempt from execu-

tion and liability for debts by the law of his domicile, be and

remain a part of the assets and estate of the bankrupt and shall

pass to his said trustee, whose duty it shall be to recover and

reclaim the same by legal proceedings or otherwise for the bene-

fit of the creditors."

The defendant contends, under findings 9 and 12, above

quoted, the conveyance was a preference, and having been re-

ceived by the creditor without knowledge on her part of the

insolvency of the debtor, or his intent to hinder, delay, and de-

fraud his other creditors, or to prefer her over other creditors,

it must be upheld. Clause "b" of § 60 of the act reads: "If

a bankrupt shall have given a preference within four months

before the filing of a petition, or after the filing of the petition

and before the adjudication, and the person receiving it, or to

be benefited thereby, or his agent acting therein, shall have had

reasonable cause to believe that it was intended thereby to give

was indebted to the said defendant in the sum of $1,500, and
that it was further admitted that the said defendant, M. l\L
J-'uckhardt, at the time she received and accepted the conveyance of said premises to herself, had no knowledge of the iusolvency of her husband, William Luckhardt, 11or of his intention or purpose to defraud, hinder, or delay his creditorR i 11 the
collection of their debts by means of said conveyance to her of
said real estate; that the defendant had no knowledge of the
plaintiff's intention to make her a preferred creditor; and that
the reasonable value of the real estate conveyed to her was
$1,500."
The contention of the parties to this controversy is this: On
the one hand, the trustee cl.aims the conveyance, under finding
10 of the court, is condemned by, and may be avoided under
the provisions of, clause "e" of § 67 of the act, which provides
"tha.t all conveyances, transfers, assignments or encumbrances
of his property, or any part thereof, made or given by a persou
adjudged a bankrupt under the provisions of this act, subsequent to the passage of this act and within four months prior to
the filing of this petition, with the intent and purpose on his
part to hinder, delay or defraud his creditors, or any of them,
shall be null and void as against the creditors of such debtor,
except as to purchasers in good faith and for a present fair
consideration ; and all property of the debtor conveyed, transferred, assigned or encumbered as aforesaid shall, if he be
adjudged a bankrupt, and the same is not exempt from execution and liability for debts by the law of his domicile, be and
remain a part of the assets and estate of the bankrupt and shall
pass to his said trustee, whose duty it shall he to recover and
reclaim the same by legal proceedings or otherwise for the benefit of the creditors. ''
The defendant contends, under findings 9 and 12, above
quoted, the conveyance was a preference, and having been received by the creditor without knowledge on her part of the
insolvency of the debtor, or his intent to hinder, delay, and defraud his other creditors, or to prefer her over other creditors,
it must be upheld. Clause "b" of § 60 of the act reads: "If
a bankrupt shall have given a preference within four months
before the filing of a petition, or after the filing of the petition
and before the adjudication, and the person receiving it, or to
be benefited thereby, or his agent acting therein, shall have had
reasonable cause to believe that it was intended thereby to give
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a preference, it shall be voidable by the trustee, and he may

recover the property or its value from such person." Clause

"g" of § 57 reads: "The claims of creditors who have received

preferences shall not be allowed unless such creditors shall sur-

render their preferences." 30 Stat. 560 [U. S. Comp. St. 1901,

p. 3443]. Under these provisions of the act, upon the findings

made by the court, and viewed alone in the light of a preference

only, we are of the opinion the contention of defendant would

prevail, but the condemnation of the act does not end here. The

clauses quoted from § 57 and § 60 treat only the subject of

preferences. No mention is there made of fraud. The law-

making power dealt with the subject of fraud in clause "e"

of § 67 of the act, and, in language so plain, concise, exact, and

unequivocal as to leave no room for • doubt or construction,

there inhibited all transfers of the property of an insolvent

debtor made within four months prior to the institution of

bankruptcy proceedings under the act wherein the debtor, with

the intent on his part of hindering, delaying, or defrauding his

creditors, parted with his property regardless of the knowledge

of or participation in such fraud by the creditor. This is a

case of first instance in this state in construing the above pro-

visions of the act. In other jurisdictions a like view of the act
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has been reached. Friedman v. Verchofsky, 105 Ill. App. 414;

Unmack v. Douglass (75 Conn. 633), 55 Atl. 12. There are cases

holding a contrary view. Congleton v. Schreihofer et al. (N. J.

Ch.) 54 Atl. 144; Gamble v. Elkin et al. (205 Pa. St. 226), 54 Atl.

782. However, the reasoning employed in these cases, contrary to

the view expressed in this opinion, does not commend itself to our

judgment or meet our approval. Such a construction of the act

would nullify one of its most important and beneficial pro-

visions, and, in so far as the act deals with fraudulent trans-

fers of the property of an insolvent debtor, the law would remain

the same as before the passage of the act; and this notwithstand-

ing the act prohibits all conveyances, transfers, assignments, or

incumbrances of the property of the insolvent debtor within

four months prior to the filing of the petition in bankruptcy

with the intent and purpose on his part to hinder, delay, or

defraud his creditors, or any of them, '"except as to purchasers

in good faith and for a present fair consideration," in which

case the estate of the bankrupt to be distributed is not dimin-

ished, and also notwithstanding the fact that the act itself avoids

all transfers which might be avoided under existing state laws.

a preference, it shall be voidable by the trustee, and he may
recover the property or its value from such person.'' Clause
"g" of § 57 reads: "The claims of creditors who have received
preferences shall not be allowed unless such creditors shall surrender their preferences." 30 Stat. 560 [ U. S. Comp. St. 1901,
p. 3443]. Under these provisions of the act, upon the iindings
made by the court, and viewed alone in the light of a preference
only, we are of the opinion the contention of defendant would
prevail, but the condemnation of the act does not end here. The
clauses quoted from § 57 and § 60 treat only the subject of
preferences. No mention is there made of fraud. The lawmaking power dealt with the subject of fraud in clause "e"
of § 67 of the act, and, in language 80 plain, concise, exact, and
une4uivocal as to leave no r0001 for. doubt or construction,
there inhibited all transfers of the property of an insolvent
debtor made within four months prior to the institution of
bankruptcy proceedings under the act wherein the debtor, with
the intent on his part of hindering, delaying, or defrauding his
creditors, parted with his property regardless of the knowledge
of or participation in such fraud by the creditor. This is a
case of first instance in this state in construing the above provisions of the act. In other jurisdictions a like view of the act
has been reached. Friedman v. Vercbofsky, 105 Ill. App. 414;
Unmack v. Douglass (75 Conn. 633), 55 Atl. 12. There are cases
holding a contrary view. Congleton v. Scbreihofer et al. (N. J.
Ch.) 54 Atl. 144; Gamble v. Elkin et al. (205 Pa. St. 226), 54 Atl.
782. Ilowev('r, the reasoning employed in these cases, contrary to
the view expressed in this opinion, does not commend itself to our
judgment or meet our approval. Such a construction of the act
would nullify one of its most important and beneficial provisions, and, in 80 far as the act deals with fraudulent transfers of the property of an insolvent debtor, the law would remain
the same as before the passage of the act; and this notwithstanding the act prohibit.a all conveyances, transfers, assignments, or
incumbrances of the property of the insolvent dehtor within
four months prior to the filing of the petition in hankruptcy
with the intent and purpose on his part to hinder, delay, or
defraud his ereditors, or any of them, '·except as to purchRfit>rs
in good faith and for a present fair consideration," in which
case tlie estate of the hankrupt to be distributed is not diminished, and also notwithstanding the fact that tht> act itself avoid~
all transfns which might be avoided under existing state laws.
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It follows, upon the findings made by the trial court, the

trustee is entitled to judgment in his favor setting aside the

conveyance made. Therefore the former opinion of this court

(65 Kan. 610, 70 Pac. 702) must be overruled, the judgment

below reversed, and cause remanded, with direction to enter

judgment in favor of the trustee.

CUNNINGHAM, BURCH, and MASON, J J., concur.19

JOHNSTON, C. J., and SMITH and GREENE, JJ., dissent

from the reasoning and conclusions of this opinion for the rea-

It follows, upon the findings made by the trial court, the
trustee is entitled to judgment in his favor setting aside the
conveyance made. Therefore the former opinion of this court
(65 Kan. 610, 70 Pac. 702) must be overruled, the judgment
below reversed, and cause remanded, with dircctiou to enter
judgment in favor of the trustee.

sons stated in the majority opinion on the original hearing.

BEASLEY v. COGGINS et ux.

48 Fla. 215, 37 So. 213

CUNNINGHAM, BURCH, and l\IASON, JJ., concur. 19

(Supreme Court of Florida, Division A. July 13, 1904)

The appellant, D. P. Beasley, filed his bill in the Circuit Court

of Madison county as trustee in bankruptcy of P. S. Coggins,

alleging that the said Coggins was adjudged a bankrupt by the

United States District Court on July 8, 1902; that he (Beasley)

was duly selected and appointed as trustee in bankruptcy of

JOHNSTON, C. J., and Sl\IITH and GREENE, JJ., di~ent
from the reasoning and conclusions of this opinion for the reasons stated in the majority opinion on the original hearing.

and for all the estate of said Coggins, and was then such trus-

tee, as shown by exhibits attached.

BEASLEY v. COGGINS et ux.

The bill alleges substantially that P. S. Coggins, prior to being

adjudged a bankrupt, was engaged in the mercantile business

48 Fla. 215, 37 So. 213

at the city of Madison, in Madison county, and had been so

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

engaged for several years prior thereto, and had then contracted

(Supreme Court of Florida, Division A. July 13, 1904)

a large amount of indebtedness with various creditors, of about

$12,000.

The bill sets forth an indebtedness to several persons, includ-

ing the Bank of Madison, on several notes, all due on March 8,

1901, and other debts contracted subsequent to March 8, 1901,

and all unpaid and due when the bill was filed; that Coggins,

being so indebted on March 8, 1901, in a large sum of money,

intended a continuance for an indefinite period of his said mer-

cantile business, contemplated the creation of further indebted-

19—See Jacobs v. Van Sickle, 127 App. 320; Schilling v. Curran, 30

Fed. 62; Wright v. Sampter, 152 Mont. 370; Lehrenkrauss v. Bonnell,

Fed. 196; Underleak v. Scott, 117 122 N. Y. Supp. 866; Clowe v. Sea-

Minn. 136; Coder v. Arts, 213 U. S. vey, 208 N. Y. 496.

223; Sherman v. Luckhardt, 96 Mo.

The appellant, D. P. Beasley, filed his bill in the Circuit Court
of Madison county as trustee in bankruptcy of P. S. Coggins,
alleging that the said Coggins was adjudged a bankrupt by the
United States District Court on July 8, 1902; that he (Beasley)
was duly selected and .appointed as trustee in bankruptcy of
and for all the estate of said Coggins, and was then such trustee, as shown by exhibits attached.
'
The bill alleges substantially that P. S. Coggins, prior to being
adjudged a bankrupt, was engaged in the mercantile business
at the city of Madison, in Madison county, and had been so
engaged for several years prior thereto, and had then contracted
a large amount of indebtedness with various creditors, of about
$12,000.
The bill sets forth an indebtedness to several persons, including the Bank of Madison, on several notes, all due on .March 8,
1901, and other debts contracted suhsequent to March 8, 1901,
and all unpaid and due when the bill was filed; that Coggins,
~eing so indebted on March 8, 1901, in a large sum of money,
inknd<'d a continuance for an indefinite period of his said merC"antile business, contemplated the creation of further indebted19-See Jacobs v. Van Sickle, 127
Fed. €'.!; Wright v. Sampter, 15'.!
Fed. 196; Underleak v. Scott, 117
Minn. 136; Coder v. Arts, 213 U. S.
223; Sherman v. Luckhardt, 96 Mo.

A pp. 320; Schilling v. Curran, 30

'.\font. 370; Lehrenkrauss v. Bonnell,
1:22 ?\. Y. Supp. 866; Clowe v. Sea·

vey, 208 N. Y. 496.
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ness, and was then, on said March 8, 1901, insolvent; that on said

March 8, 1901, said Coggins and his wife, Lilla F., executed a

deed of certain landed property to W, F. Parramore upon an

alleged and fictitious consideration of $50, and that Parramore

on the same day conveyed said property to Lilla F. Coggins

for an alleged and fictitious consideration of $50; that said deeds

were properly recorded on March 9, 1901; that the lots so con-

veyed, upon information and belief, are worth $3,500; that said

lots of land were on March 8, 1901, the property of P. S. Cog-

gins; that it was the purpose of Coggins, by the recited deeds,

to make a gift of said lots of land to his wife, Lilla F. Coggins,

without any valuable consideration; that said deeds were made,

contrived, and executed of covin and collusion by the parties, to

the end, purpose, and intent that the creditors of Coggins, both

prior and subsequent, should be delayed, defrauded, and defeated

in the collection of their lawful and just debts and demands

against Coggins; and that said deeds are fraudulent and utterly

void, as against the claims and demands of the creditors of

Coggins.

The bill, among other things, prays a decree declaring said

deeds to be fraudulent and void against the claims and demands

of creditors; that the real estate thereby attempted to be con-

veyed be sold, and the proceeds paid to the trustee in bank-
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ruptcy, to be disposed of in the regular administration of the

estate of the bankrupt. Copies of the deeds are made exhibits

to the bill, and also a copy of the order appointing the com-

plainant as trustee in bankruptcy.

The defendants demurred to this bill on the following grounds,

in substance, viz.: (1) That the bill does not make out a case

entitling complainant to discovery or relief.

(2) That it does not show any judgment or lien upon the

property.

(3 and 4) That it does not show that complainant has ex-

hausted his legal remedies, and that he has a full and adequate

remedy at law.

(5) That the clauses alleging the several deeds were made

to hinder and delay creditors, etc., are demurred to because:

First. The same are impertinent.

Second. That all persons who became creditors after March

8, 1901, had notice of them, and that the trustee cannot claim

said deeds void as to such creditors.

ness, and was then, on said )larch 8, 1901, insolvent; that on said
March 8, 1901, said Coggins and his wife, Lilla 14..., executed a
deed of certain landed property to
F. Parramore upon an
alleged and fictitious consideration of $50, and that Parramore
on the same day conveyed said property to Lilla F. Coggins
for au alleged and fictitious consideration of $50; that said deeds
were properly recorded on l\larch 9, 1901; that the lots so conveyed, upon information and beli<'f, are worth $3,500; that said
lots of land were on l\larch 8, 1901, the property of P. S. Coggins; that it was the purpose of Coggins, by the recited deeds,
to make a gift of said lots of land to his wife, Lilla F. Coggins,
without any valuable consideration; that said deeds were made,
contrived, and executed of covin and collusion by the parties, to
the end, purpose, and intent that the creditors of Coggins, both
prior and subsequent, should be delayed, defrauded, and defeated
in the collection of their lawful and just debts and demands
against Coggins; and that said deeds are fraudulent and utterly
void, as against the claims and demands of the creditors of
Coggins.
The bill, among other things, prays a decree declaring said
deeds to be fraudulent a.ml void against the claims and demands
of creditors; that the real estate thereby attempted to be conveyed be sold, and the proceeds paid to the trustee in bankruptcy, to be disposed of in the regular admiuii;tration of the
estate of the bankrupt. Copies of the deeds are made exhibits
to the bill, and also a copy of the order appointing the complainant as trustee in bankruptcy.
The defendants demurred to this bill on the following grounds,
in substance, viz.: ( 1) That the bill does not make out a case
entitling complainant to discovery or relief.
(2) That it does not show any judgment or lien upon the
property.
(3 and 4) That it does not show that complainant has exhausted his legal remedies1 and that he has a full and adequate
remedy at law.
( 5) That the clauses alleging the several deeds were made
to hinder and delay creditors, etc., are demurred to because :
First. The same are impertinent.
Second. That all persons who became creditors after l\larch
8, 1901, had notice of them, and that the trustee cannot claim
said deeds void as to such creditors.
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Third. That said deeds can only be avoided, if at all, by
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creditors whose claims existed at the date of said conveyances.

Upon a hearing this demurrer was sustained, and from this

order an appeal was taken.

The assignments of error are, first, that the court erred in

making the order sustaining the demurrer to the bill; and, sec-

ond, that the court erred in holding that complainant must allege

and prove a judgment at law before the bill of complaint could

be maintained.

HOCKER, J. (after stating the facts). It does not appear

upon what ground the court below sustained the demurrer to

the bill, but presumably all the grounds were sustained.

The general rule is that, before a creditor can maintain a bill

in equity to set aside a conveyance by his debtor of his real

Third. That said deeds can only be avoided, if at all, by
creditors whose claims existed at the date of said conveyances.
Upon a hearing this demurrer was sustained, and from this
order an appeal was taken.
The assignments of error are, first, that the court erred in
making the order sustaining the demurrer to the bill ; and, second, that the court erred in holding that complainant must allege
and prove a judgment at law before the bill of complaint could
be maintained.

estate on the ground of fraud, the creditor must reduce his claim

to judgment, or its equivalent, a decree for a balance remaining

after a foreclosure sale of mortgaged property, creating a lien

on such real estate; and, when personal property or equitable

assets are pursued, he must have an execution issued and re-

turned nulla bona. Robinson v. Springfield Company, 21 Fla.

203. But does this rule apply to such a suit by a trustee in bank-

ruptcy?

§ 70 of the act of Congress to establish a uniform system of
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bankruptcy, passed July 1, 1898 (Act July 1, 1898, c. 541, 30

Stat. 565 [U. S. Comp. St. 1901, p. 3451]), provides: "The

trustee of the estate of a bankrupt, upon his appointment and

qualification, and his successors, if he shall have one or more,

upon his or their appointment and qualification, shall in turn be

vested by operation of law with the title of the bankrupt, as of

the date he was adjudged a bankrupt, except in so far as it is

to property which is exempt, to all * • • (4) property

transferred by him in fraud of his creditors." In addition to the

foregoing, paragraph "e." § 70 (30 Stat. 566 [U. S. Comp. St.

1901, p. 3452J), provides: "The trustee may avoid any transfer

by the bankrupt of his property which any creditor of such bank-

rupt might have avoided, and may recover the property so trans-

ferred or its value from the person to whom it was transferred,

unless he was a bona fide holder for value prior to the date of the

adjudication," etc. § 67e (30 Stat. 564 [U. S. Comp. St. 1901,

p^ 3449]) treats of conveyances, transfers, etc., made by a bank-

HOCKER, J. (after stating the facts). It does not appear
upon what ground the court below sustained the demurrer to
the bill, but presumably all the grounds were sustained.
The general rule is that, before a creditor can 'maintain a bill
in equity to set aside a conveyance by his debtor of his real
estate on the ground of fraud, the creditor must reduce his claim
to judgment, or its equivalent, a decree for a balance remaining
after a foreclosure sale of mortgaged property, creating a lien
on such real estate; and, when personal property or equitable
assets are pursued, he must have an execution issued and returned nulla bona. Robinson v. Springfield Company, 21 Fla.
203. But does this rule apply to such a suit by a trustee in bankruptcy T
§ 70 of the act of Congress to establish a uniform system of
bankruptcy, passed July 1, 1898 (Act July 1, 1898, c. 541, 30
Stat. 565 [U. S. Comp. St. 1901, p. 3451]), provides: "The
trustee of the estate of a bankrupt, upon his appointment and
qualification, and his successors, if he shall have one or more,
upon his or their appointment and qualification, shall in turn be
vested by operation of law with the title of the bankrupt, as of
the date he was adjudged a bankrupt, except in so far as it is
to property which is exempt, to all • • • ( 4) property
transferred by him in fraud of his creditors." In addition to the
foregoing, paragraph "e," ~ 70 (30 Stat. 566 [U. S. Comp. St.
1901, p. 3452 J ) , provides: "The trustee may avoid any traOBfer
by the bankrupt of his property which any creditor of such bankrupt might have avoided, and may recover the property so transferred or its value from the person to whom it was transferred,
unless he was a bona ft.de holder for value prior to the date of the
adjudication," etc. § 61e (30 Stat. 564 [U. S. Comp. St. 1901,
p ... 3449] ) treats of conveyances, transfers, etc., made by a bank-
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rupt within four mouths prior to tiling the petition, with iniei.t

to hinder, delay, or defraud creditors.

Some of the Federal Courts have found difficulty in reeonciliri x

these sections of the bankrupt act, but it seems to us that the

views expressed in In re Mullen (D. C.) 101 Fed. 413, text, 416.

are substantially correct. It is there said that § 70c, 30 Stat. 5(5G

[U. S. Comp. St. 1901, p. 3452], was intended to provide simply

that the trustee in bankruptcy should have the same right to

avoid conveyances as was possessed by creditors, or any of them,

and this with especial reference to the statute of 13 Elizabeth.

Under the bankruptcy act, when one is thereunder adjudged a

bankrupt, creditors are not permitted to attack fraudulent con-

veyances of their debtor, made more than four months of the ad-

judication of bankruptcy; and, if the trustee could not do so,

then the act would constitute "a device to permit fraudulent

conveyances to take effect with impunity in case they are success-

fully concealed for the specified four months." Lewis v. Bishop.

47 App. Div. 554, text, 558, 62 N. Y. Supp. 618. It is only by

holding that the trustee is subrogated to the rights of creditors

against a fraudulent conveyance that full effect and operation

can be given to the statute of 13 Elizabeth against fraudulent

conveyances, from which our statute (§ 1991, Rev. St. 1892) is

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

substantially taken. In Wall v. Cox, 101 Fed. 403, 41 C. C. A.

408, the second headnote is as follows: "A trustee in bankruptcy

seeking to set aside and annul a bill of sale and transfer of prop-

erty previously made by the bankrupt, and alleged to have been

fraudulent under, the bankruptcy law, and as against creditors,

may appropriately proceed by bill in equity, and will not be

required to seek his remedy at law." It is true that the trans-

fer there sought to be set aside was made three days before the

petition of involuntary bankruptcy was filed, and involved a

transfer rendered void, if made to hinder and delay creditors un-

der § 67e of the bankruptcy act. 30 Stat. 564 [U. S. Comp. St.

1901, p. 3449]. But no reason is apparent why the same rule

should not apply to fraudulent transfers covered by the cited

provisions of § 70, 30 Stat. 566 [U. S. Comp. St. 1901, p. 3452].

The case of Piatt, Assignee, v. Matthews (D. C.) 10 Fed. 280,

arose under the bankrupt law previous to that of 1898. A bill

was filed by the assignee to reach property alleged to have been

fraudulently transferred by the bankrupt. It was contended on

demurrer that, as no creditor had a judgment and execution

against the bankrupt, such a bill would not lie. The court held

rupt withiu four mouths prior to tiling the petition, with iu;.-,,t
to hinder, delay, or defraud creditors.
Some of the Federal Courts have found difficulty in rel'oneili!!:
these sections of the bankrupt act, but it seems to us that 11:.views expressed in In re Mullen (D. C.) 101 Fed 413, text, 4iU,
are substantially correct. It is there said that § 70e, 30 Stat. 5li~
[U. S. Comp. St. 1901, p. 3452], was intended to provide simply
that the trustee in bankruptcy should have the same right to
avoid conveyances as was possessed by creditors, or any of them,
and this with especial reference to the statute of 13 Eli1.aheth.
Under the bankruptcy act, when one is thereunder adjudged a
bankrupt, creditors are not permitted to attack fraudulent conveyances of their debtor, made more than four months of the adjudication of bankruptcy; and, if the trustee could not do so,
then the act would constitute ''a device to permit fraudulent
conveyances to take effect with impunity in case they are successfully concealed for the specified four months." Lewis v. Bishop,
47 App. Div. 554, text, 558, 62 N. Y. Supp. 618. It is only by
holding that the trustee is subrogated to the rights of crt•ditors
against a fraudulent conveyance that full effect and operation
can be given to the statute of 13 Elizabeth against fraudulent
conveyances, from which our statute (§ 1991, Rev. St. 18~l2) is
substantially taken. In Wall v. Cox, 101 Fed. 403, 41 C. C. A.
408, the second headnote is as follows: ''A trustee in bankruptcy
seeking to set aside and annul a bill of sale and transfer of property previously made by the bankrupt, and alleged to have been
fraudulent under the bankruptcy law, and as against creditors,
may appropriately proceed by bill in equity, and will not be
required to seek his remedy at law." It is true that the transfer there sought to be set aside was made three days before the
petition of involuntary bankruptcy was filed, and involved a
transfer rendered void, if made to hinder and delay creditors under § 61e of the bankruptcy act. 30 Stat. 564 [U. S. Comp. St.
1901, p. 3449]. But no reason is apparent why the same rule
should not apply to fraudulent transfers covered by the cited
provisions of § 70, 30 Stat. 566 [U. S. Comp. St. 1901, p. 3452].
The case of Platt, Assignee, v. Matthews (D. C.) 10 Fed. 280,
arose under the bankrupt law previous to that of 1898. A bill
was filed by the assignee to reach property alleged to have been
fraudulently transferred by the bankrupt. It was contended on
demurrer that, as no creditor had a judgment and execution
against the bankrupt, such a bill would not lie. The court held
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that, inasmuch as the bankruptcy act vested the assignee with the

title of all property conveyed by the bankrupt in fraud of cred-

itors, the assignee acquired his rights through the act, and not

through what had been done by the creditors. The court over-

ruled the demurrer.

In Bump on Fraudulent Conveyances, § 553, it is stated that,

in order for an assignee in bankruptcy to maintain a bill to set

aside a fraudulent conveyance, it is not necessary that he shall

have a lien on the property, and obtain a return of nulla bona.

In Cady v. Whaling, 7 Biss. 430, Fed. Cas. No. 2,285, an assignee

in bankruptcy filed a bill to set aside a fraudulent conveyance

made before the bankrupt act was passed. It was contended that

such a bill could not be maintained on behalf of general creditors

who had no specific lien. The contention was overruled. The

question is very thoroughly discussed in Mueller, Trustee, v.

Brass, 112 Wis. 406, 88 N. W. 229, where it is held that the bill

might be maintained, though no judgment at law had been recov-

ered. The deeds sought to be set aside in the case at bar were

made about 14 months before P. S. Coggins was adjudged a bank-

rupt. At the time they were made he is alleged to have been

insolvent, and the bill shows that some of the debts he owed

at the time of the deed were unpaid and owing when he was
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adjudicated a bankrupt. The bill further alleges that the deeds

of March 8, 1901, from P. S. Coggins to Parramore, and from

Parramore to Mrs. Coggins, were made without valuable consid-

eration and were voluntary.

In the case of McKeown v. Allen, 37 Fla. 490, 20 South. 556,

this court held that "a voluntary conveyance by one who is

indebted is presumptively fraudulent, when attacked by a judg-

ment creditor upon a debt existing at the time of its execution."

As, in our opinion, a trustee in bankruptcy occupies a relation

similar to that of a judgment creditor, we think that the first

four grounds of the demurrer should have been overruled.

The remaining grounds of the demurrer are directed to the

allegations upon which is founded the prayer of the bill requir-

ing the defendants to answer whether P. S. Coggins on the 8th

day of March, 1901, contemplated the creation of other and fur-

ther indebtedness during the conduct of his mercantile business,

and whether the conveyances from Coggins to Parramore, and

from Parramore to Lilla F. Coggins, were executed and contrived

by the defendants and Parramore of covin and collusion, to the

end, purpose, and intent that such persons as should afterwards

that, inasmuch as the bankruptcy act vested the assignee with the
title of all property conveyed by the bankrupt iu fraud of creditors, the assignee acquired his rights through the act, and not
through what had been done by the creditors. The court overruled the demurrer.
In Bump on Fraudulent Conveyances, § 553, it is stated that,
in order for an assignee in bankruptcy to maintain a bill to set
aside a fraudulent conveyance, it is not necessary that he shall
have a lien on the property, and obtain a return of nulla bona.
In Cady v. ·whaling, 7 Biss. 430, Fed. Cas. No. 2,285, an assignee
in bankruptcy filed a bill to set aside a fraudulent conveyance
made before the bankrupt act was passed. It was contended that
such a bill could not be maintained on behalf of general creditors
who had no specific lien. The contention was overruled. The
question is very thoroughly discussed in Mueller, 'frustee, v.
Bruss, 112 'Vis. 496, 88 N. W. 229, where it is held that the bill
might be maintained, though no judgment at law had been recovered. The deeds sought to be set aside in the case at bar were
made about 14 months before P. S. Coggins was adjudged a bankrupt. At the time they were made he is alleged to have been
insolvent, and the bill shows that some of the debts he owed
at the time of the deed were unpaid and owing when he was
adjudicated a bankrupt. The bill further alleges that the deeds
of March 8, 1901, from P. S. Coggins to Parramore, and from
Parramore to .Mrs. Coggins, were made without valuable consideration and were voluntary.
In the case of McKeown v. Allen, 37 Fla. 490, 20 South. 556,
this court held that "a voluntary conveyance by one who is
indebted is presumptively fraudulent, when attacked by a judgment creditor upon a debt existing at the time of its execution.''
As, in our opinion, a trustee in bankruptcy occupies a relation
similar to that of a judgment creditor, we think that the first
four grounds of the demurrer should have been overruled.
The remaining grounds of the demurrer are directed to the
allegations upon which is founded the prayer of the bill requiring the defendants to answer whether P. S. Coggins on the 8th
day of March, 1901, contemplated the creation of other and further indebtedness during the conduct of his mercantile business,
and whether the conveyances from Coggins to Parramore, and
from Parramore to Lilla F. Coggins, were executed and contrived
by the defendants and Parramore of covin and collusion, to the
end, purpose, and intent that such persons as should afterwards
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become the creditors of P. S. Coggins, in pursuance of his said

intentions to create further indebtedness, should be delayed, hin-

dered, and defrauded of their just and lawful debts and demands.

It is contended, first, that these allegations are impertinent. We

are not aware of any recognized practice in equity authorizing

a defendant to raise the question of impertinence in a bill by

demurrer. The recognized practice, as we understand it, is to

bring the matter of impertinence to the notice of the court by

motion for a reference or by exceptions. 19 Ency. PI. & Pr. 200,

207, 208, 214; Story's Eq. PI. (10th ed.) § 266 et seq.; Eastham

v. Liddell, 12 Vesey, Jr., 201. But assuming the court might, on

its own motion, refer a bill for impertinence, if the matter was

called to its attention, we, in view of our conclusions, do not

regard these allegations of the bill, or the prayer of the bill in

relation thereto, as impertinent.

Under the two last grounds of demurrer it is contended that

creditors who became such after the deeds from P. S. Coggins

to Parramore, and from Parramore to Lilla F. Coggins, the wife

of P. S. Coggins, were recorded, to wit, after the 9th day of

March, 1901, had constructive notice of said deeds, and therefore

such creditors could not attack said deeds as being voluntary,

and that the trustee in bankruptcy occupies no more advan-

tageous ground than such subsequent creditors.
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In the case of Alston v. Bowles, 13 Fla. 118, the rights and

status of subsequent creditors were referred to on p. 136. Justice

Westcott there says: '' The doctrine of the Supreme Court of the

United States, as announced in the leading case of Sexton v.

Wheaton, 8 Wheat. 229, 5 L. ed. 603, and as understood by Judge

Story, is that a voluntary conveyance made by a person not in-

debted at the time, in favor of his wife, cannot be impeached by

subsequent creditors upon the mere ground of its being volun-

tary. It must be shown to be fraudulent in fact, or to be made

with a view to future debts." The opinion in this case (Sexton

v. Wheaton) was written by Chief Justice Marshall, and

learnedly discusses the proper construction and effect to be given

the statute of 13 Eliz., dealing with fraudulent conveyances as

regards creditors, and the statute of 27 Eliz., dealing with fraud-

ulent conveyances as regards purchasers. These two statutes are

substantially embraced in §§ 1991, 1992, Bev. St. 1892. This case

and the kindred one of Salmon v. Bennett, 1 Conn. 525, 7 Am.

Dec. 237, are selected in 1 Am. Lead. Cas. 17, as the basis for very

elaborate discussion and annotation. On p. * 40 it is said:

become the creditors of P. S. Coggins, in pursuance of his said
intentions to create further indebtedness, should be delayed, hindered, and defrauded of their just and lawful debts and demands.
It is contended, first, that these allegations are impertinent. We
are not aware of any recognized practice in equity authorizing
a defendant to raise the question of impertinence in a bill by
demurrer. The recognized practice, as we understand it, is to
bring th~ matter of impertinence to the notice of the court by
motion for a reference or by exceptions. 19 Ency. Pl. & Pr. 200,
207, 208, 214; Story's Eq. Pl. (10th ed.) § 266 et seq.; Eastham
v. Liddell, 12 Vesey, Jr., 201. But assuming the court might, on
its own motion, refer a bill for impertinence, if the matter was
called to its attention, we, in view of our conclusions, do not
regard these allegations of the bill, or the prayer of the bill in
relation thereto, as impertinent.
Under the two last grounds of demurrer it is contended that
creditors who became such after the deeds from P. S. Coggins
to Parramore, and from Parramore to Lilla F. Coggins, the wife
of P. S. Coggins, were recorded, to wit, after the 9th day of
March, 1901, had constructive notice of said deeds, and therefore
such creditors could not attack said deeds as being voluntary,
and that the trustee in bankruptcy occupies no more advantageous ground than such subsequent creditors.
In the ease of Alston v. Rowles, 13 Fla. 118, the rights and
status of subsequent creditors were referred to on p. 136. Justice
'Vestcott there says: ''The doctrine of the Supreme Court of the
United States, as announced in the leading case of Sexton v.
Wheaton, 8 'Vheat. 229, 5 L. ed. 603, and as understood by Judge
Story, is that a voluntary conveyance made by a person not indebted at the time, in favor of his wife, cannot be impeached by
subsequent creditors upon the mere ground of its being voluntary. It must be shown to be fraudulent in fact, or to be made
with a view to future debts." The opinion in this case (Sexton
v. Wheaton) was written by Chief Justice Marshall, and
learnedly uiscusses the proper construction and effect to be given
the statute of 13 Eliz., dealing with fraudulent conveyances as
regards creditors, and the statute of 27 Eliz., dealing with fraudulent conveyances as regards purchasers. These two statutes are
substantially embraced in §§ 1991, 1992, Rev. St. 1892. This e&se
and the kindred one of Salmon v. Bennett, 1 Conn. 525, 7 Am.
Dec. 237, are selected in 1 Am. Lead. Cas. 17, as the basis for very
elaborate discussion and annotation. On p. • 40 it is said:
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"Against subsequent creditors, as is decided in Sexton v.

Wheaton, a conveyance is not void unless actually fraudulent.

But there is a little obscurity as to what are the frauds of which

they might take advantage. If the fraud be directed specifically

against subsequent creditors—that is, if a Voluntary settlement

be made with a view to becoming subsequently indebted, which

may be inferred from the fact of debts being contracted immedi-

ately after—there is no doubt that the settlement may be avoided

- by subsequent creditors. But that is not the only sort of fraud

that may be taken advantage of by subsequent creditors, for it is

clear that if a conveyance be made colorably, with actual intent

to defraud any existing creditor or creditors, it may be avoided

by subsequent creditors; in other words, that evidence of collu-

sion against existing creditors is sufficient evidence of fraud

against subsequent creditors. Otherwise it would be easy to

evade the statute. The party might pay off those to whom he

is indebted at the time he is making the settlement, by borrow-

ing of others, and then say to these last, 'I did not make the

settlement to defraud you, but to defraud the other persons who

were my creditors.'" It is stated that the foregoing doctrine is

probably limited to voluntary conveyances which are accompa-

nied, in law, by the presumption of a secret trust for the grantor.
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It is further said on p. *41: "An intent actually to defraud

creditors is to be legally inferred from the grantor's being in-

solvent at the time, or greatly embarrassed, or so largely indebted

that his conveyance necessarily has the effect to hinder and de-

fraud creditors, * • • and a voluntary conveyance made

under such circumstances may be set aside by a subsequent cred-

itor." In some of the cases referred to in note 1, p. 41, we find

that the registration laws have been regarded as settling the law

to the extent that a subsequent creditor cannot complain of a

voluntary deed of which he has constructive notice, except on

the ground of actual fraud. Cooke's Lessee v. Kell, 13 Md. 469;

Kane v. Roberts, 40 Md. 590. In the last case the headnote states

the law as follows: "A deed fraudulent and void as against the

grantor's antecedent creditors is valid, if recorded, as against

subsequent creditors, when there is nothing in the deed itself,

and no evidence, to show any intent or design to defraud such

creditors." In the case of Walker, Evans and Cogswell v. Boll-

mann, 22 S. C. 512, the court held that a subsequent creditor

could not attack a prior voluntary deed, of which he had notice,

on the ground that it was voluntary, but that he could do so on

"Against subsequent creditors, as is decided in Sexton v.
Wheaton, a conveyance is not void unless adually fraudulent.
But there is a little obscurity as to what are the frauds of which
they might take advantage. If the fraud be direeted specifically
against subsequent creditors-that is, if a voluntary settlement
be made with a view to becoming subse<1uently indebted, which
may be inferred from the fact of debts being contracted immediately after-there is no doubt that the settlement may be avoided
by subsequent creditors. But that is not the only sort of fraud
that may be taken advantage of by subsequent creditors, for it is
clear that if a conveyance be made colorably, with actual intent
to defraud any existing creditor or creditors, it may be avoided
by subsequent creditors; in other words, that evidence of collusion against existing creditors is sufficient evidence of fraud
against subsequent creditors. Otherwise it would be easy to
evade the statute. The party might pay off those to whom he
is indebted at the time he is making the settlement, by borrowing of others, and then say to these last, 'I did not make the
settlement to defraud you, but to defraud the other persons who
were my creditors.' " It is stated that the foregoing doctrine is
probably limited to voluntary conveyances which are accompanied, in law, by the presumption of a secret trust for the grantor.
It is further said on p. • 41: "An intent actually to defraud
creditors is to be legally inferred from the grantor's being insolvent at the time, or greatly embarrassed, or so largely indebted
that his conveyance necessarily has the effect to hinder. and defraud creditors, • • • and a voluntary conveyance made
under such circumstances may be set aside by a subsequent creditor." In some of the cases referred to in note 1, p. 41, we find
that the registration laws have been regarded as settling the law
to the extent that a subsequent creditor cannot complain of a
voluntary deed of which he has constructive notice, except on
the ground of actual fraud. Cooke's Lessee v. Kell, 13 M:d. 469;
Kane v. Roberts, 40 Md. 590. In the last case the headnote states
the law as follows: "A deed fraudulent and void as against the
grantor's antecedent creditors is valid, if recorded, as against
subsequent creditors, when there is nothing in the deed itself,
and no evidence, to show any intent or design to defraud such
creditors." In the case of \Valker, Evans and Cogswell v. Boll, mann, 22 S. C. 512, the court held that a subsequent creditor
could not attack a prior voluntary deed, of which he had notice,
on the ground that it was voluntary, but that he could do so 011
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the ground that it was made with reference to future indebted-

ness, or other circumstances of fraud other than its being vol-

untary. Also, see Moore v. Blonheim, 19 Md. 172; Brundage v.

Cheneworth, 101 Iowa, 256, 70 N. W. 211, 63 Am. St. Rep. 3S2;

Jackson v. Plyler, 38 S. C. 496, 17 S. E. 255, 37 Am. St. Rep. 782.

See, also, the following annotated cases: Jenkins v. Clement, 14

Am. Dec. 706; Hagermann v. Buchanan, 14 Am. St. Rep. 751,

752 et seq.; Rudy v. Austin, 35 Am. St. Rep. 85 et seq. On

p. 752, 14 Am. St. Rep., supra, the annotator, discussing the

effect of a conveyance as against subsequent creditors, says:

"We apprehend that no general rule can be formulated equally

applicable to all cases, and that such judicial declarations as

have been made upon the subject must be interpreted with ref-

erence to the particular facts of the case in which they were

made. If the subsequent debts were contracted long after the

voluntary transfer was made, the presumption that it might

have been made with a view of contracting them and of defraud-

ing the subsequent creditors certainly becomes exceedingly weak,

and may reasonably be treated as entirely destroyed, unless

other circumstances appear to give it renewed vitality. The evi-

dence may, on the other hand, disclose that the subsequent debts

have merely taken the place of prior ones, or that the debtor has
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continued or embarked in a business in which bis becoming in-

debted was inevitable, or there may be other circumstances of

the like persuasive character, creating or strengthening the pre-

sumption that. as the transfer was in fraud of prior, it was also

in fraud of subsequent, creditors." Bump on Fraudulent Con-

veyances (4th ed.) §§ 293-296. After a careful examination of

many cases, this doctrine seems reasonable. We are unable to

discover how constructive or even actual notice of the execution

of a voluntary deed by a debtor could of itself inform a subse-

quent creditor of the secret purposes of the debtor in making the

deed, of his insolvency, of his intention to contract large debts,

or of his intention to engage in a hazardous enterprise, the risks

of which be was seeking to avoid, or of other fraudulent and

covinous purposes he might entertain, so as to shut off the subse-

quent creditor from attacking the voluntary deed for such or

other sufficient causes. See Digrgs v. McCullough, 69 Md. 592, 16

Atl. 453; Scott v. Keane, 87 Md. 709, 40 Atl. 1070, 42 L. R. A.

359; Baltimore High Grade Brick Co. v. Amos, 95 Md. 571, 52

Atl. 582, 53 Atl. 148. Our opinion is that, in so far as the instant

case is concerned, where the bill is filed by a trustee in bank-

the ground that it was made with reference to future indebtedness. or other circumstances of fraud other than its being voluntary. Also, see Moore v. Blonheim, 19 Md. 172; Brundage v.
Cheneworth, 101 Iowa, 256, 70 N. W. 211, 63 Am. St. Rep. 3S2;
Jackson v. Plyier, 38 S. C. 496, 17 S. E. 255, 37 Am. St. Rep. 782.
See, also, the following annotated cases: Jenkins v. Clement, 14
Am. Dec. 706; Hagermann v. Buchanan, 14 Am. St. Rep. 751,
752 et seq.; Rudy v. Austin, 35 Am. St. Rep. 85 el sl!q. On
p. 752, 14 Am. St. Rep., supra, the annotator, discussing the
effect of a conveyance as against subsequent creditors, says :
''We apprehend that no general rule can be formulated equally
applicable to all cases, and that such judicial declarations as
have been made upon the subject must be interpreted with reference to the particular facts of the case in which they were
made. If .the subsequent debts
. were contracted long after the
voluntary transfer was made, the presumption that it might
have been made with a view of contracting them and of defrauding the subsequent creditors certainly becomes exceedingly weak,
and may reasonably be treated as entirely destro~·ed, unlPss
other circumstances appear to give it renewed vitality. The evidence may, on the other hand, disclose that the subsequent debts
have merely taken the place of prior ones, or that the debtor has
continued or embarked in a business in which his becoming indebted was inevitable, or there may be other circumstances of
the like persuasive character, creating or strengthening the presumption that, as the transfer was in fraud of prior, it was also
in fraud of subsequent, creditors.'' Bump on Fraudulent Conveyances (4th ed.) §§ 293-296. After a careful examination of
many cases, this doctrine seems reasonable. We are unable to
discover how constructive or even actual notice of the execution
of a voluntary deed by a debtor could of itself inform a subsequent creditor of the secret purposes of the debtor in making the
deed, of "his insolvency, of his intention to contract large debts,
or of his intention to engage in a hazardous enterprise, the risks
of which he was seeking to avoid, or of other fraudulent and
covinous purposes he might entertain, so as to shut oft the subsequent creditor from attacking the voluntary deed for such or
other sufficient causes. See Diggs v. McCullough, 69 Md. 592, 16
Atl. 453; Scott v. Keane, 87 l\ld. 709, 40 Atl. 1070, 42 L. R. A.
359; Baltimore High Grade Brick Co. v. Amos, 95 l\ld. 571, 52
Atl. 582, 53 Atl. 148. Our opinion is that, in so far as the instant
case is concerned, where the bill is filed by a trustee in bank-
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ruptey representing all classes of creditors, and where the facts

are such as are here alleged, the bill is not obnoxious to the

demurrer which was interposed.

It is therefore adjudged, ordered, and decreed that the order

sustaining the demurrer be, and the same is hereby, reversed, and

the cause remanded for further proceedings in accordance with

law.

TAYLOR, C. J., and COCKRELL, J., concur.

CARTER, SHACKLEFORD, and WHITFIELD, JJ., concur

in the opinion.20

ruptcy representing all classes of creditors, and where the facts
are such as are here alleged, the bill is not obnoxious to the
di>murrC'r which was interposed.
It is therefore aJjudged, ordered, and decreed that the order
sustaining the dt~murrer be, and the same is hereby, reversed, and
the cause remanded for further proceedings in accordance with
law.

KNAPP v. MILWAUKEE TRUST COMPANY

TAYLOR, C. J., and COCKRELL, J., concur.

216 U. S. 545, 54 L. ed. 610, 30 Sup. Ct. 412

(United States Supreme Court. March 7, 1910)

Mr. Justice DAY delivered the opinion of the court:

The Standard Telephone & Electric Company, a Wisconsin

corporation, was adjudicated a bankrupt in the District Court

CARTER, SHACKLEFORD, and WHITFIELD, JJ., concur
in the opinion.20

of the United States for the eastern district of Wisconsin. Un-

der its articles of association it was authorized to carry on the

business of selling appliances for telephone purposes and operat-

KNAPP v. MILWAUKEE TRUST COMPANY

ing telephone exchanges. It had established and was operating

a telephone exchange at the village of Sheridan, Wisconsin, and

216 U. S. 545, 54 L. ed. 610, 30 Sup. Ct. 412

was carrying on the business of manufacturing and selling tele-
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phone apparatus in the city of Milwaukee, Wisconsin, where it

(United States Supreme Court. March 7, 1910)

had a stock in trade and trade fixtures. The trustee in bank-

ruptcy filed a petition to sell all the property of the bankrupt.

Appellant Knapp, as trustee of certain mortgages given by the

telephone company, intervened, and asked to have the lien of

the mortgage established as the first lien on the property and

satisfied out of the proceeds of the sale. The property was sold,

and the question is as to the lien of these mortgages upon the

fund.

The trustee in bankruptcy answered the petition of Knapp,

trustee under the mortgage, averring that it was a chattel mort-

gage, and fraudulent and void as to creditors, because of certain

agreements contained therein, because it was on after-acquired

20—See Warren v. Moody, 122 U.

S. 132.

Mr. Justice DAY delivered the opinion of the court:
The Standard Telephone & Electric Company, a Wisconsin
corporation, was adjudicated a bankrupt in the District Court
of the United States for the eastern district of Wisconsin. Under its articles of 8$0Ciation it was authorized to carry on the
business of selling appliances for telephone purposes and operating telephone exchanges. It had established and was operating
a telephone exchange at the village of Sheridan, Wisconsin, and
wa.CJ carrying on the business of manufacturing and selling telephone apparatus in the city of l\filwaukee, Wisconsin, where it
had a stock in trade and trade fixtures. The trustee in bankruptcy filed a petition to sell all the property of the bankrupt.
Appellant Knapp, as trustee of certain mortgages given by the
telephone company, intervened, and asked to have the lien of
the mortgage established as the first lien on the property and
satisfied out of the proceeds of the sale. The property was sold,
and the question is as to the lien of these mortgages upon the
fund.
The trustee in bankruptcy answered the petition of Knapp,
trustee under the mortgage, averring that it was a chattel mortgage, and fraudulent and void as to creditors, because of certain
agreements contained therein, because it was oo after-acquired

s.

20-See Warren v. Moody, 122 U.
132.
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property, and because of the failure to file an affidavit of renewal,

as required by the Wisconsin statutes. The referee in bank-

ruptcy found the facts, and held the mortgage void. Upon hear-

ing, the district judge reached a like conclusion. 157 Fed. 106.

The Circuit Court of Appeals of the seventh circuit, upon

appeal, affirmed the decree of the District Court, holding the

mortgage void for the reasons set forth at large in the opinion

of the district judge. 89 C. C A. 467, 162 Fed. 675. • • •

The mortgages in question, which were upon all the property

and estate of the mortgagor, acquired or to be acquired, in con-

nection with or in relation to the business of the mortgagor, con-

tain, among others, the following provisions:

"Nothing herein contained shall be construed to prevent said

first party from carrying on, in the due and regular course, its

said business, and collecting the indebtedness and moneys due

or to become due therein, and applying the same to its own use,

except as hereinafter provided."

The mortgage makes provision for a sinking fund of $2,000

annually, $500 quarterly, out of the proceeds of the business, or,

if necessary, from the general resources; and the mortgage con-

tains this further provision:

"Said first party further agrees that no dividend shall be de-

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

clared or paid on its capital stock at any time when any portion

of said sinking fund or the interest on said bonds shall not have

been duly provided for, according to the terms of this indenture.

"Provided, however, That said trustee be and he is hereby

empowered and authorized in his discretion, and in case he does

not procure for the sinking fund any of said bonds at par and

accrued interest, upon application in writing by said first party

to waive the making by said party of full or any payment into

or provision for said sinking fund for any quarter year, and in

the event of said trustee electing not to require said first party

to make such payment into or provision for such sinking fund,

the moneys which would otherwise have been placed therein for

the purchase of said bonds as aforesaid shall remain at the dis-

position of said first party, to be divided as dividends, or to en-

large, extend, improve, repair, renew, or rehabilitate its said

described business and property."

It will be seen that under these provisions the mortgagor is

allowed to remain in possession of the property, applying the

proceeds thereof to his own use, except that no dividends shall

be declared or paid without first making provision for the sink-

property, and because of the failure to file an affidavit of renewal,
as required by the Wisconsin statutes. The referee in bankruptcy found the facts, and held the mortgage void. Upon hearing, the district judge reached a like conclusion. 157 Fed. 106.
The Circuit Court of Appeals of the seventh circuit, upon
appeal, affirmed the decree of the District Court, holding the
mortgage void for the: reasons set forth at large in the opinion
of the district judge. 89 C. C. A. 467, 162 Fed. 675. • ' •
The mortgages in question, which were upon all the property
and estate of the mortgagor, acquired or to be acquired, in connection with or in relation to the business of the mortgagor, contain, among others, the following provisions:
"Nothing heNin contained shall be construed to prevent said
first party from carrying on, in the due and regular course, its
said business, and collecting the indebtedness and moneys due
or to become due therein, and applying the same to its own USt',
except as hereinafter providerl. ''
The mortgage makes provisiOJ?. for a sinking fund of $2,000
annually, $500 quarterly, out of the proceeds of the business, or,
if necessary, from the general resources; and the mortgage contains this I urther provision :
''Said first party further agrees that no dividend shall be declared or paid on its capital stock at any time when any portion
of _said sinking fund or the interest on said bonds shall not have
been duly provided for, according to the terms of this indenture.
''Provided, however, That said trustee be and he is hereby
empowered and authorized in his discretion, and in case be does
not procure for the sinking fund any of said bonds at par and
accrued interest, upon application in writing by said first party
to waive the making by said party of full or any payment into
or provision for said sinking fund for any quarter year, and in
the event of said trustee electing not to require said first party
to make such payment into or provision for such sinking fund,
the moneys which would otherwise have been placed therein for
the purchase of said bonds as aforesaid shall remain at the disposition of said fir~t party, to be divided as dividends, or to enlarge, extend, improve, repair, renew, or rehabilitate its said
described business and property."
It will be seen that under these provisions the mortgagor is
allowed to remain in possession of the property, applying the
proceeds thereof to his own use, except that no dividends shall
be declared or paid without first making provision for the sink-
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ing fund and the interest on the bonds, and with this important

proviso,—that the trustee under the mortgage may, in his dis-

cretion, in ease he does not procure for the sinking fund bonds

at par and accrued interest, upon the application of the mort-

gagor, waive the payment into or provision for the sinking fund

for any quarter year, and, in such case, the moneys which would

otherwise go into the sinking fund for the purchase of bonds

shall remain at the disposition of the mortgagor, to be distributed

as dividends, or to be used for the benefit of the business and

property in the manner described. • f *

While there was a finding that no intentional bad faith was

shown, still we agree with the Court of Appeals and the district

judge that, under the law of Wisconsin, as construed by her high-

est court, such conditions as were contained in these mortgages

rendered them fraudulent in law and void as to creditors. Mer-

chants' & M. Sav. Bank v. Lovejoy, 84 Wis. 601. 55 N. W. 108;

Bank of Kaukauna v. Joannes, 98 Wis. 321, 73 N. W. 997;

Charles Baumbach Co. v. Hobkirk, 104 Wis. 488, 80 N. W. 740;

Franzke v. Hitchon, 105 Wis. 11, 80 N. W. 931; Durr v. Wildish,

108 Wis. 401, 84 N. W. 437.

In this case the stipulations of the mortgages practically per-

mitted the mortgagor to dispose of the property for his own bene-
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fit, except that it must make certain provisions for a sinking

fund and interest on the bonds; and, with the consent of the

trustee, no provision need be made for the sinking fund or inter-

est, and the moneys which otherwise would have been placed

therein for the purchase of bonds might be applied for the bene-

fit of the mortgagor, whether as dividends or for the benefit of

its business and property. Such provisions are clearly within

the Wisconsin decisions, for they permit the mortgagor to have

the benefit of the property, to keep it in his possession, and to

appropriate the proceeds to his own use. The Wisconsin deci-

sions render such mortgages invalid as to creditors, because the

effect of such provisions is to give the beneficial use of the mort-

gaged property to the mortgagor in possession, and to make pos-

sible the use of the mortgage as a protection against creditors

of the mortgagor when they shall undertake to assert their

rights.

But it is said the trustee in bankruptcy may not defend against

these mortgages. It is contended that they are good as between

the parties, and that, as to them, the trustee in bankruptcy occu-

pies no better position than the bankrupt. This question was

ing fund and the interest on the bonds, and with tl)is important
proviso,-that the trustee under the mortgage may, in his discretion, in case he does not procure for the sinking fund bonds
at par and accrued interest, upon the application of the mortgagor, waive the payment into or provision for the sinking fund
for any quarter year, and, in such case, the moneys which would
otherwise go into the sinking fund for the purchase of bonds
shall remain at the disposition of the mortgagor, to be distributed
as dividends, or to be used for the benefit of the business and
property in the manner described. • • •
While there was a finding that no intentional bad .faith was
shown, still we agree with the Court of Appeals and the district
judge that, under the law of 'Visconsin, as construed by her highest court, such conditions as were contained in these mortgages
rendered them fraudulent in law and void as to creditors. Merchants' & M. Sav. Bank v. Lovejoy, 84 Wis. 601. 55 N. W. 108;
Bank of Kaukauna v. Joannes, 98 Wis. 321, 73 N. W. 997;
Charles Baumbach Co. v. Hobkirk, 104 Wis. 488, 80 N. W. 740;
Franzke v. Hitchon, 105 Wis. 11, 80 N. W. 931; Durr v. Wildish,
108 Wis. 401, 84 N. W. 437.
In this case the stipulations of the mortgages practically permitted the mortgagor to dispose of the property for his own benefit, except that it must make certain provisions for a sinking
fund and interest on the bonds; and, with the consent of the
trustee, no provision need be made for the sinking fund or interest, and the moneys which otherwise would have been placed
therein for the purchase o'f bonds might be applied for the benefit of the mortgagor, whether as dividends or for the benefit of
its business and property. Such provisions are clearly within
the 'Visconsin decisions, for they permit the mortgagor to have
the benefit of the property, to keep it in his possession, and to
appropriate the proceeds to his own use. The Wisconsin decisions render such mortgages invalid as to creditors, because the
effect of such provisions is to give the beneficial use of the mortgaged prop~rty to the mortgagor in possession, and to make possible the use of the mortgage as a protection against creditors
of the mortgagor when they shall undertake to assert their
rights.
But it is said the trustee in bankruptcy may not defend against
these mortgages. It is contended that they are good as between
the parties, and that, as to them, the trustee in bankruptcy occupies no better position than the bankrupt. This question was
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raised and decided in Security Warehousing Co. v. Hand, 206

U. S. 415, 51 L. ed. 1117, 27 Sup. Ct. Rep. 720, 11 A. & E. Ann.

Cas. 789. That case arose in Wisconsin, and it was therein held

that, under the Wisconsin law, an attempted pledge of property,

without change of possession, was void under the laws of that

state. In that case, as in this one, the question was raised as to

whether the trustee in bankruptcy could question the transaction,

and it was contended that, being valid as between the parties, the

trustee took only the right and title of the bankrupt. The ques-

tion was fully considered therein, and the previous cases in this

court were reviewed. The principle was recognized that the trus-

tee in bankruptcy stands in the shoes of the bankrupt, and that

the property in his hands is subject to the equities impressed

upon it while in the hands of the bankrupt.

But it was held that the attempt to create a lien upon the prop-

erty of the bankrupt was void as to general creditors under the

laws of Wisconsin. Applying § 70a of the bankruptcy act, it was

held that the trustee in bankruptcy was vested by operation of

the bankrupt law with the title of the property transferred by

the bankrupt in fraud of creditors, and also that the trustee took

the property which, prior to the filing of the petition, might have

been levied upon and sold by judicial process against the bank-
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rupt. It was therefore held that, as there had been no valid

pledge of the property, for want of change of possession, it could

have been levied upon and sold under judicial process against

the bankrupt at the time of the adjudication in bankruptcy, and

passed to the trustee in bankruptcy.

The principles announced in Security Warehousing Co. v.

Hand, sitpra, when applied to the present case, are decisive of

the question here presented. Under the Wisconsin statutes and

decisions of the highest court of that state the conditions con-

tained upon the face of this mortgage were such as to render it

fraudulent in law and void as to creditors, and prior to the filing

of the petition in bankruptcy the property might have been

levied upon and sold by judicial process against the bankrupt.

It is true that in Security Warehousing Co. v. Hand the court

said that the attempted pledge was a '' mere pretense, a sham;''

but the courts of Wisconsin have held that such provisions as

are in these mortgages, giving the bankrupt the right to dispose

of the mortgaged property for its own benefit, rendered the con-

veyance fraudulent in law, and therefore void as to creditors.

This brings the conveyance within the terms of the bankrupt act,

raised and decided in Security \Varebousing Co. " · Hand, 206
U.S. 415, 51 L. ed. 1117, 27 Sup. Ct. Rep. 720, 11 A. & E. Ann .
Cas. 789. That case arose in Wisconsin. and it was therein held
that, under the Wisconsin law, an attempted pledge of property.
without change of possession, was void under the laws of that
state. In that case, 88 in this one, the question was raised as to
whether the trustee in bankruptcy could question the transactiou.
and it was contended that, being valid as between the parties, the
trustee took onl~· the right and title of the bankrupt. The question was fully considered therein, and the previous cases in this
court were reviewed. The principle was recognized that the trus,, tee in bankruptcy stands in the shoes of the bankrupt, and that
:· the property in his hands is subject to the equities impreSBed
upon it while in the hands of the bankrupt.
But it was held that the attempt to create a lien upon the property of the bankrupt was void as to general creditors under the
laws of Wisconsin. Applying § 70a of the bankruptcy act, it was
held that the trustee in bankruptcy was vested by operation of
the bankrupt law with the title of the property transferred by
the bankrupt in fraud of creditors, and also that the trustee took
the property which, prior to the filing of the petition, might have
been levied upon and sold by judicial process against the bankrupt. It was therefore held that, 88 there had been no valid
pledge of the property, for want of change of possess.ion, it could
have been levied upon and sold under judicial proce.ss against
the bankrupt at the time of the adjudication in bankruptcy, and
passed to the tn1stee in bankruptcy.
The principles announced in Security Warehousing Co. v.
Hand, supra, when applied to the present case, are decisive of
the question here presented. Under the Wisconsin statutea and
decisions of the highest court of that state the conditions cont.ained upon the face of this mortgage were such as to render it
fraudulent in law and void as to creditors, and prior to the filing
of the petition in bankruptcy the property might have been
levied upon and sold by judicial process against the bankrupt.
It is true that in Security Warehou$4ing Co. v. Hand the court
said that the attempted pledge was a ''mere pretense, a sham ; ''
but the courts of Wisconsin have held that such provisions as
are in these mortgages, giving the bankrupt the right to dispose
of the mortgaged property for its own benefit, rendered the conveyance fraudulent in law, and therefore void as to creditors.
This brings the conveyance within the terms of the bankrupt act,
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as one which the trustee may attack, as conclusively as it would

if fraudulent intent in fact were shown to exist.

In Mueller v. Bruss, 112 Wis. 406, 88 N. W. 229, it was held

that a trustee in bankruptcy could maintain an action to set

aside a fraudulent conveyance, but that the complaint must aver

and the trustee must show that the estate had not sufficient assets

in the trustee's hands to satisfy the claims filed against the

debtor. And it is insisted that a showing of this character is

lacking in the present case. Without deciding that under the

bankruptcy act the answer of the trustee in bankruptcy was

required to make this averment, accompanied by proof, if neces-

sary, it is sufficient upon this point to say that the intervening

petition of the trustee of the mortgage sought to assert a lien

upon all the property of the bankrupt in the trustee's hands.

The suggestion in appellant's brief, that the trustee in bank-

ruptcy may possibly recover against directors and officers of the

corporation for dereliction of duty, and against stockholders for

unpaid subscriptions and additional liability on their part, pre-

sents no reason why he may not resist an attempt to take all the

available property in his hands to apply on a mortgage void

as to creditors at the time of the adjudication.

We are of opinion, for the reasons stated, that the mortgages

in question are void, and that, under the bankruptcy law, the
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trustee can assert their invalidity.

Judgment affirmed.

THOMPSON v. FAIRBANKS

196 U. S. 516, 49 L. ed. 577, 25 Sup. Ct. 306

[See this case given on page 282, ante] 21

21—"The question is simply

whether the York Mfg. Co. has a

right under its conditional sale of

the machinery to the bankrupt cor-

poration to take the machinery out

of the premises where it was placed

as against all except judgment, or

as one which the trustee may attack, as conclusively as it would
if fraudulent intent in fact w~re shown to exist.
In Mueller v. Bruss, 112 \Vis. 406, 88 N. W. 229, it was held
that a trustee in bankruptcy could maintain an action to set
aside a fraudulent conveyance, but that the complaint must aver
and the trustee must show that the estate had not sufficient assets
in the trustee's hands to satisfy the claiIDB filed against the
debtor. And it is insisted that a showing of this character is
lacking in the present case. Without deciding that under the
bankruptcy act the answer of the trustee in bankruptcy was
required to make this averment, accompanied by proof, if necessary, it is sufficient upon this point to say that the intervening
petition of the trustee of the mortgage sought to assert a lien
upon all the property of the bankrupt in the trustee's hands.
The suggestion in appellant's brief, that the trustee in b&nkruptcy may possibly recover against directors and officers of the
corporation for dereliction of duty, and against stockholders for
unpaid subscriptions and additional liability on their pa.rt, presents no reason why he may not resist an attempt to take all the
available property in his hands to apply on a mortgage void
as to creditors at the time of the adjudication.
We are of opinion, for the reasons stated, that the mortgages
in question are void, and that, under the bankruptcy law, the
trustee can assert their invalidity.
Judgment affirmed.

other creditors, by some specific lien.

There are no judgment creditors in

the case, and no attachment has been

levied, and the question is simply

whether the adjudication in bank-

THOMPSON v. FAIRBANKS
196 U.S. 516, 49 L. ed. 577, 25 Sup. Ct. 306

ruptcy is equivalent to a judgment

to prevent the York Mfg.

[See this case given on page 282, ante]

21

Co. from asserting its right to re-

move the machinery by virtue of

reservation of the title contained in

its contract * • *

"We come, then, to the question

whether an adjudication in bank-

ruptcy was equivalent to a judg-

ment, attachment, or other specific

lien upon the machinery. * • •

We are of opinion that it did not

operate as a lien upon the machinery,

as against the York Mfg. Co., the

or an attachment on the property,^ vendor thereof. Under the provl

H. * A. Bankruptcy—IT

21-'' The question is simply such. as to prevent the York Mfg.
whether the York Mfg. Co. has a
Co. from 8.88erting its right to re·
right under its conditional sale of move the machillery by virtue of
the machinery to the bankrupt cor·
ret1ervation of the title contained in
poration to take the machinery out itll contract. • • •
of the premises where it was placed
''We come, then, to the question
as against all except judgment, or
whether an adjudication in bank·
other credito111, by some specific lien.
mptcy wu equivalent to a judg·
There are no judgment creditol'll in
ment, attachment, or other specific
the case, and no attachment has been lien upon the machillery. * * *
levied, and the question is simply · We are of opinion that it did not
whether the adjudication in bank·
operate u a lien upon the machinery,
ruptcy is equivalent to a judgment
as against the York Mfg. Co., the
or an attachment on the praperty,_2 _vendor thereof. Under the pron·
H. A A. Bankruptc)"-87
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HENDERSON v. MAYER

225 U. S. 631, 56 L. eA 1233, 32 Sup. Ct. 699

(United States Supreme Court, June 7, 1912)

HENDERSONv.MAYER

Samuel Mayer owned a plantation in Dooley county, Georgia,

which he rented to Joseph Burns for one year. The rent not

225 U.S. 631, 56 L. ed. 1233, 32 Sup. Ct. 699

having been paid at maturity, Mayer, on November 13, 1908,

made an affidavit in conformity with the statute, and a justice

of the peace thereupon issued a distress warrant, which, on the

same day, was levied upon the cotton, corn, and other products

of the place. The crops found on the premises being, appar-

ently, insufficient to pay what was due, the sheriff, at the same

time, levied upon other property by virtue of § 2795 of the Code

of Georgia, which declares that "landlords shall have a special

lien for rent on crops made on land rented from them, superior

to all other liens except liens for taxes, • • • and shall also

have a general lien on the property of the debtor liable to levy

and sale, and such general lien shall date from the time of

the levy of a distress warrant to enforce the same.''

Three days after the levy a petition in bankruptcy was filed

against Burns, the tenant, who was subsequently adjudged a

bankrupt. The trustee, when elected, obtained possession of all
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the property seized by the sheriff, and subsequently sold it in

the due administration of the estate. The proceeds of the cotton

and corn were paid over to Mayer, it being conceded that the

sions of. the bankrupt act, the trus-

tee in bankruptcy is vested with no

better right or title to the bank-

rupt's property than belongs to the

bankrupt at the time when the trus-

tee 's title accrued.'' York Manu-

facturing Co. v. Cassel, 201 U. 8.

344, 350. See 7 Mich. L. Hev. 474,

where it is suggested that the mat-

ter considered in the case quoted

above should be considered by Con-

gress.

In 1910, §47a (2) of the bank-

(United States Supreme Court, June 7, 1912)
Samuel Mayer owned a plantation in Dooley county, Georgia,
which he rented to Joseph Burns for one year. The rent not
having been paid at maturity, Mayer, on November 13, 1908,
made an affidavit in conformity with the statute, and a justice
of the peace thereupon issued a distress warrant, which, on the
same day, was levied upon the cotton, corn, and other products
of the place. The crops found on the premises being, apparently, insufficient to pay what was due, the sheriff, at the same
time, levied upon other property by virtue of § 2795 of the Code
of Georgia., which declares that ''landlords shall have a special
lien for rent on crops made· on land rented from them, superior
to all other liens except liens for taxes, • • • and shall also
have a general lien on the property of the debtor liable to levy
and sale, and sueh general lien shall date from the time of
the levy of a distress wMrant to enforce the same.''
Three days after the levy a petition in bankruptcy was filed
against Burns, the tenant, who was subsequently adjudged a
bankrupt. The trustee, when elected, obtained possession of all
the property seized by the sheriff, and su~quently sold it in
the due administration of the estate. The proceeds of the cotton
and corn were paid over to Mayer, it being conceded that the

ruptcy act was amended by adding

I he following: "and such trustees,

as to all property in the custody or

coming into the custody of the bank-

ruptcy court, shall be deemed vested

with all the rights, remedies, and

powers of a creditor holding a lien

by legal or equitable proceedings

thereon; and also, as to all prop-

erty not in the custody of the bank-

ruptcy court, shall be deemed vostcd

with all the rights, remedies, and

powers of a judgment creditor hold-

ing an execution duly returned un-

satisfied." See 24 Harv. L. Rev.

620; In re White's Express Co., 215

Fed. 894; Holt v. Henley, 232 U. &

637.

sions of . the bankrupt act, the tl'UB·
tRe in bankrnI?tcY is vested with no
better right or title to the bank·
rupt 'a property than belongs to the
bankrupt at the time when the trustee's title accrued.'' York Manufacturing Co. v. CB.88el, 201 U. B.
344, 350. See 7 Mich. L. Rev. 474,
where it is suggested that the mat·
ter considered in the case quoted
above should be considered by Con·
gress.
In 1910, § 47a (2) of the bankr11ptcy act was amended by adding
1he following: "and such trustees,
a!I to all property in the custody or

coming into the custody of the bankruptcy court, shall be deemed vested
with all the right.I, remedies, and
powel'8 of a creditor ho1ding a lien
by legal or equitable proceedings
thereon; and also, as to all property not in the custody of the bankruptcy court, shall be deemed rnstrd
with all the righta, remedies, and
powers of a judgment creditor hold·
ing an execution duly returned unsatisfied.'' See 24 Harv. L. Rev.
620; In re White's Exprem Co., lU5
Fed. 894; Holt v. Henley, 232 U. S.
637.
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landlord's special lien on the crops had not been affected by the

bankruptcy proceedings.

Mayer also claimed that, by virtue of his general lien, he was

entitled to have the balance of the rent paid out of the proceeds

arising from the sale of the other property levied on, and filed

his intervention to secure such an order. The trustee's objection

was sustained by the referee on the ground that the landlord's

general lien was discharged because it had been "obtained by

legal proceedings" or levy made three days before the filing of

the petition in bankruptcy. His ruling was reversed by the Dis-

trict Court (175 Fed. 633). That judgment was affirmed by the

Circuit Court of Appeals without opinion. The case was then

brought here by writ of certiorari, granted at the instance of the

trustee, who claims that under the Georgia Code the landlord had

no lien on the property prior to the levy of the distress war-

rant, and that whatever right had been acquired by that seizure

was discharged by § 67/, which declares that "all levies, judg-

ments, attachments, or other liens obtained through legal pro-

ceedings against a person who is insolvent at any time within

four months prior to the filing of a petition in bankruptcy against

him shall be null and void in case he is adjudged a bankrupt."

Mr. Justice LAMAR, after making the foregoing statement,
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delivered the opinion of the court:

The provisions of the bankruptcy act, preventing an insolvent

from giving or the creditor from securing preferences for pre-

existing debts, apply not only to mortgages and transfers volun-

tarily made by the debtor, but also to those preferences which are

obtained through legal proceedings, whether the lien dates from

the entry of the judgment, from the attachment before judg-

landlord's special lien on the crops had not been affected by the
bankruptcy proceedings.
Mayer also claimed that, by virtue of his general lien, he was
entitled to have the balance of the rent paid out of the proceeds
arising from the sale of the other property levied on, and filed
his intervention to secure such an order. The trustee's objection
was sustained by the referee on the ground that the landlord's
general lien was discharged because it had been ''obtained by
legal proceedings'' or levy made three days before the filing of
the petition in bankruptcy. His ruling was reversed by the District Court (175 Fed. 633). That judgment was affirmed by the
Circuit Court of Appeals without opinion. The case was then
brought here by writ of certiorari, granted at the instance of the
trustee, who claims that under the Georgia Code the landlord had
no lien on the property prior to the levy of the distress warrant, and that whatever right had been acquired by that seizure
was discharged by § B1f, which decla,res that "all levies, judgments, attachments, or other liens obtained through legal proceedings against a person who is insolvent at any time within
four months prior to the filing of a petition in bankruptcy against
him shall be null and void in case he is adjudged a bankrupt.''

ment, or, as in some states, from the levy of execution after

judgment. But the statute was not intended to lessen rights

which already existed, nor to defeat those inchoate liens given

by statute, of which all creditors were bound to take notice, and

subject to which they are presumed to have contracted when they

dealt with the insolvent.

Liens in favor of laborers, mechanics, and contractors are of

this character; and although they may be perfected by record or

foreclosure within four months of the bankruptcy, they are not

created by judgments, nor are they treated as having been "ob-

tained through legal proceedings," even when it is necessary to

enforce then by some form of legal proceeding. The statutes of

Mr. Justice LAMAR, after making the foregoing statement,
delivered the opinion of the court :
The provisions of the bankruptcy act, preventing an insolvent
from giving or the creditor from securing preferences for preexisting debts, apply not only to mortgages and transfers voluntarily made by the debtor, but also to those preference.a which are
obtained through legal proceedings, whether the lien dates from
the entry of the judgment, from the attachment before judgment, or, as in some states, from the levy of execution after
judgment. But the statute was not intended to lessen rights
which already existed, nor to defeat those inchoate liens given
by statute, of which all creditors were bound to take notice, and
subject to which they are presumed to have contracted when they
dealt with the insolvent.
Liens in favor of laborers, mechanics, and contractors are of
this character; and although they may be perfected by record or
foreclosure within four months of the bankruptcy, they are not
created by judgments, nor are they treated as having been ''obtained through legal proceedings,'' even when it is necessary to
enforce then by some form of legal proceeding. The statutes of
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the various states differ as to the time when such liens attach,

and also as to the property they cover. They may bind only

what the plaintiff has improved or constructed; or they may

extend to all the chattels of the debtor, or "all the property in-

volved in the business." Re Bennett, 82 C. C. A. 531, 153 Fed.

673.

In some cases the lien dates from commencement of the work,

or from the completion of the contract. In others, prior to levy

they are referred to as being dormant or inchoate liens, or as "a

right to a lien." Re Bennett, 82 C. C. A. 531, 153 Fed. 677;

Re Laird, 48 C. C. A. 538, 109 Fed. 554." But the courts, deal-

ing specially with bankruptcy matters, have almost uniformly

held that these statutory preferences are not obtained through

legal proceedings, and therefore are not defeated by § 67/, even

where the registration, foreclosure, or levy necessary to their com-

pletion or enforcement was within four months of the filing of

the petition in bankruptcy.

Similar rulings have been made where the landlord has only

a common-law right of distress. Re West Side Paper Co., 89 C.

C. A. 110,162 Fed. 110,15 Ann. Cas. 384. This is often referred

to as a lien, but it is "only in the nature of security." 3 Bl. Com.

18. The pledge, or quasi pledge, which the landlord is said to
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have, is, at most, only a power to seize chattels found on the

rented premises. These he could take into possession and hold

until the rent was paid. Doe ex dem. Qladney v. Deavors, 11 Ga.

84. But before the distraint the landlord at common law has

"no lien on any particular portion of the goods, and is only an

ordinary creditor, except that he has the right of distress by rea-

son of which he may place himself in a better position.'' Sutton

v. Rees, 9 Jur. N. S. 456, 1 New Reports, 464, 8 L. T. N. S. 343,

11 Week. Rep. 413. A right fully as great is created by the

Georgia statute here in question. For while giving the owners

of agricultural lands a special lien on the crops, there was no

intention to deprive the proprietor of urban and other real estate

of the lien for rent which there, as in other states, is treated as

an incident growing out of the relation of landlord and tenant.

The Code (§ 2787) expressly "establishes liens in favor of

landlords." It (§ 3124) gives them "power to distrain for rent

22—For example see In re Boeber, liens for material and labor under

121 Fed. 449; Kane Co. v. Kinney, New York law. Cf. Ryeraon &

174 N. Y. 69; In re Griasler, 136 Son v. Smith, 152 EL 641.

Fed. 754, all with reference to

the various states differ as to the time when such liens attach,
and also as to the property they cover. They may bind only
what the plaintiff has improved or constructed; or they IDJlY
extend to all the chattels of the debtor, or ''all the property involved in the business.'' Re Bennett, 82 C. C. A. 531, 153 Fed.

673.
In some cases the lien dates from commencement of the work,
or from the completion of the contract. In others, prior to levy
they are referred to as being dormant or inchoate liens, or as ''a
right to a lien." Re Bennett, 82 C. C. A. 531, 153 Fed. 677;
Re Laird, 48 C. C. A. 538, 109 Fed. 554.22 But the courts, dealing specially with bankruptcy matters, have almost uniformly
held that these statutory preferences are not obtained through
legal proceedings, and therefore are not defeated by § 67/, even
where the registration, foreclosure, or levy necessary to their completion or enforcement was within four months of the filing of
the petition in bankruptcy.
Similar rulings have been made where the landlord has only
a common-law right of distress. Re West Side Paper Co., 89 C.
C. A. 110, 162 Fed. 110, 15 Ann. Cas. 384. This is often referred
to as a lien, but it is" only in the nature of security." 3 Bl. Com.
18. The pledge, or quasi pledge, which the landlord is said to
have, is, at most, only a power to seize chattels found on the
rented premises. These he could take into possession and hold
until the rent was paid. Doe ex dem. Gladney v. Deavors, 11 Ga.
84. But before the distraint the landlord at common law has
' ' no lien on any particular portion of the goods, and is ouly an
ordinary creditor, except that he has the right of distress by reason of which he may place himself in a better position.'' Sutton
v. Recs, 9 Jur. N. S. 456, 1 New Reports, 464, 8 L. T. N. S. 343,
11 Week. Rep. 413. A right fully as great is c!'eated by the
G(·orgia statute here in question. For while giving the owners
of agricultural lands a special lien on the crops, there was no
intention to deprive the proprietor of urban and other real estate
of the lien for rent which there, as in other states, is treated as
an incident growing out of the relation of landlord antl tenant.
The Code ( § 2787) expressly "establishes liens in favor of
landlords." It ( § 3124) gives them "power to distraio for rent
22-For example IK'e In re Roeber,
121 Fed. 449; Kane Co. v. Kinney,
174 N. Y. 69; In re Griasler, 136
Fed. 754, all with reference to

liens for material and labor under
New York law. Cf. Ryerson &
Son v. Smith, 152 ID. 641.
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as soon as the same is due." It declares (§ 2795) that landlords

"'shall have a general lien on the property of the tenant, liable

to levy and sale * * * which dates from the levy of the

distress warrant to enforce the same." It is true that prior to

levy it covers no specific property, and attaches only to what is

seized under the distress warrant issued to enforce the lien given

by statute. But in this respect it is the full equivalent of a com-

mon-law distress—the lien of which is held not to be discharged

by § 67/. Re West Side Paper Co., supra; Austin v. O'Reilly,

2 Woods, 670, Fed. Cas. No. 665.

The fact that the warrant could be levied upon property which

had never been on the rented premises does not change the

nature of the landlord's right, though it may increase the extent

of his security. The statutory restrictions as to date, rank, and

priority may be important in a controversy with other lienhold-

ers, but was wholly immaterial in this contest between the land-

lord and trustee, where the latter was only representing general

creditors. As against them the landlord had, from the beginning

of the tenancy, the right to a statutory lien, which had com-

pletely ripened and attached before the filing of the petition in

bankruptcy. The priority arising from the levy of the distress

warrant was not secured because Mayer had been first in a race
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of diligence, but was given by law because of the nature of the

claim and the relation between himself as landlord and Burns

as tenant. In issuing the distress warrant the justice acted min-

isterially. Savage v. Oliver, 110 Ga. 638, 36 S. E. 54. The sheriff

was not required to return it to any court, and no judicial hear-

ing or action was necessary to authorize him to sell for the pur-

pose of realizing funds with which to pay the rent. Such a lien

was not created by a judgment nor "obtained through legal

proceedings.''

Decisions to the same effect were made under the bankruptcy

act of 1867 (14 Stat. at L. 522, § 14, c. 176), which dissolved

attachments or mesne process within four months prior to the

filing of the petition. In Austin v. O'Reilly, supra, decided in

1875, it appeared that in Mississippi the landlord had no lien,

but, as in Georgia, was authorized to seize (but by attachment)

the tenant's goods wherever found. Justice Bradley, presiding

at circuit, said that the landlord's right to a distress at common

law was not a strict lien, but'' being commonly called a lien, and

being a peculiar right in the nature of a lien, • * • the Su-

preme Court of the United States, and most of the District and

as soon as the same is due." It declares ( § 2i95) that landlords
·'shall have a general lien on the property of the tenaut, liable
to levy and sale • • • which dates from the levy of the
distress warrant to enforce the same." It is true that prior to
levy it covers uo specific property, and attaches only to what is
seized under the distress warrant issued to en/orcc the lien given
by statute. But in this respect it is the full e11uivale11t of a l'Olllmon-law distres.5-the lien of which is held not to be disclrnrged
by § G7/. Re \Vest Side Paper Co., supra; Austin v. 0 'Rf'illy,
~ Woods, 670, F'ed. Cas. No. 665.
The fact that the warrant could be levied upon property which
had never been on the rented premises does not change the
11ature of the landlord's right, though it may increase the extent
of his security. The statutory restrictions as to date, rank, and
priority may be important in a controversy with other lienholders, but was wholly immaterial in this contest between the landlord and trustee, where the latter was only representing general
creditors. As against them the landlord had, from the begiuning
of the tE:nancy, the right to a statutory lien, which had com- j
pletely ripened and attached before the filing of the petition in
baukruptcy. The priority arising from the levy of the distress
warrant was not secured because Mayer had been first in a race
of diligence, but was given by law because of the uature of the (
claim and the relation between himself as landlord and Burns
as tenant. In issuing the distress warrant the justice acted ministerially. Savage v. Oliver, 110 Ga. 638, 36 S. E. 54. The sheriff
was not required to return it to any court, and no judicial hearing or action was necessary to authorize him to sell for the purpose of realizing funds with which to pay the rent. Such a lien \
was not created by a judgment nor ''obtained through legal
prQceedings. ''
Decisions to the same effect were made under the bankruptcy
act of 1867 (14 Stat. at L. 522, §14, c. 176), which dissolved
attachments or mesne process within four months prior to the
filing of the petition. In Austin v. 0 'Reilly., supra, decided in
1875, it appeared that in :Mississippi the la.ndlord had no lien,
but, as in Georgia, was authorized to seize (but by attachment)
the tenant's goods wherever found. Justice Bradley, presiding
at circuit, said that the landlord's right to a distress at common
law was not a strict lien, but "being commonly called a lien, and
being a peculiar right in the nature of a lien, • • • the Supreme Court of the United States, and most of the District and
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Circuit Courts, have regarded it as fairly to be classed as a lien,

within the true intent and meaning of the bankrupt act," and

that the statutory attachment being in the nature of a common-

law distress was not nullified or discharged by the bankruptcy

proceedings.

There is nothing in the act of 1898 opposed to this conclu-

sion. On the contrary, its general provisions indicate a purpose

to continue the same policy, and an intent, as against general

creditors, to preserve rights like those given by the Georgia stat-

ute to landlords, even though the lien was enforced and attached

by levy of a distress warrant within four months of the filing of

the petition in bankruptcy.23

Affirmed.

POPE v. TITLE GUARANTY & SURETY CO.

152 Wis. 611, 140 N. W. 348

(Supreme Court of Wisconsin. March 19, 1913)

BARNES, J. On July 8, 1911, the plaintiff commenced an

action against the National Boat & Engine Company and attached

Circuit Courts, have regarded it as fairly to be classed as a lien,
within the true intent and meaning of the bankrupt act," and
that the statutory attachment being in the nature of a commonlaw ilistress was not nullified or discharged by the bankruptcy
proceedings.
·
There is nothing in the act of 1898 opposed to this conclusion. On the contrary, its general provisions indicate a purpose
to continue the same policy, and an intent, as against general
cre<litors, to preserve rights like those given by the Georgia statute to landlords, even though the lien was enforced and attached
by levy of a distress warrant within four months of the filing of
the petition in bankruptcy.23
Affirmed.

its property. On July 14th the attachment was released on a

bond conditioned to pay on demand the amount of any judg-

ment which the plaintiff might recover. This bond was signed

as surety by the Title Guaranty & Surety Company, the defend-

POPE v. TITLE GUARANTY & SURETY CO.
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ant in the present action. Judgment by default was taken in the

original action on August 3, 1911. On September 5, 1911, the

152 Wis. 611, 140 N. W. 348

defendant therein was adjudged a bankrupt. This action is

brought against the surety to recover the amount of the judg-

ment secured by plaintiff against the bankrupt.

(Supreme Court of Wisconsin. March 19, 1913)

The substantial question in the case is whether the adjudica-

tion in bankruptcy destroyed the judgment and released the

surety from liability. The answer to this question depends upon

the construction that should be placed on § 67, subd. "f," of the

bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 564, 565 [U. S.

Comp. St. 1901, p. 3449]; 1 Fed. Stat. Ann. 693). This section

reads as follows: "That all levies, judgments, attachments, or

other liens, obtained through legal proceedings against a person

who is insolvent, at any time within four months prior to the

23—See Hulbutt v. Brown, 72 N. 642; Metcalf v. Barker, 187 U. 8.

H. 235; Doe v. Childress, 21 Wait 165.

BARNES, J. On July 8, 1911, the plaintiff commenced an
action against the National Boat & Engine Company and attached
its property. On July 14th the attachment was released on a
bond conilitioned to pay on demand the amount of any judgment which the plaintiff might recover. This bond was signed
as surety by the 'fitle Guaranty & Surety Company, the defendant in the present action. Judgment by default was taken in the
original action on August 3, 1911. On September 5, 1911, the
defendant therein was adjudged a bankrupt. This action is
brought against the surety to recover the amount of the judgment secured by plaintiff against the bankrupt.
The substantial question in the case is whether the adjudication in haukruptcy destroyed the judgment and released the
surety from liability. The answer to this question depends upon
the construction that should be placed on § 67, subd. "f," of the
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 564, 565 [U.S.
Comp. St. 1901, p. 3449]; 1 Fed. Stat. Ann. 693). This section
reads as follows: ''That all levies, judgments, attachments, or
other lieus, obtained through legal proceedings against a person
who is insolvent, at any time within four months prior to the
23-8ee Hulbutt v. Brown, 72 N.
H. 235; Doe v. Childresa, 21 Wall

642; Metcalf v. Barker, 187 U. 8.
165.
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filing of a petition in bankruptcy against him,24 shall be deemed

null and void in case he is adjudged a bankrupt, and the prop-

erty affected by the levy, judgment, attachment, or other lien

shall be deemed wholly discharged and released from the same,

and shall pass to the trustee as a part of the estate of the bank-

rupt, unless the court shall, on due notice, order that the right

under such levy, judgment, attachment, or other lien shall be

preserved for the benefit of the estate; and thereupon the same

may pass to and shall be preserved by the trustee for the benefit

of the estate as aforesaid.''

If this statute is to be read literally, and it is held that the

judgment has been wiped out of existence by the proceedings in

bankruptcy, then we think it would have to be conceded that the

bondsman is absolved from liability. Its undertaking is to pay

a valid judgment, not one that is void and does not in fact exist.

If the statute only destroys any lien created by the judgment, and

simply aims to prevent the judgment creditor from obtaining any

preference or advantage over the general creditors of the bank-

rupt by virtue of his judgment, then the adjudication in bank-

ruptcy did not discharge the surety.

There are a number of decisions wherein the courts, follow-

ing the language of the statute, have said that the effect of an
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adjudication in bankruptcy, within four months after the re-

covery of a judgment against the bankrupt, is to render the

judgment void. In re Richards (D. C.) 95 Fed. 258, and In re

Beals (D. C.) 116 Fed. 530, are typical of the class of cases re-

ferred to. In nearly all of them the same result would have been

reached had the courts held that it was the liens created by the

judgments that had been destroyed, and not the judgments them-

selves. The point presently under discussion was neither in-

volved nor considered in the great majority of these cases, which

are relied upon by the appellant, and therefore they cannot be

accorded any great weight in deciding the question before us.

Congress gets its power to legislate on the subject of bank-

ruptcy from § 8 of article 1 of the Constitution, which empowers

it to pass "uniform laws on the subject of bankruptcies through-

cut the United States." It has been held, correctly, we think,

that the "subject of bankruptcies includes the distribution of

the property of the fraudulent or insolvent debtor among his

24—This language doea not apply

to involuntary bankruptcy alone. In

re Blair, 108 Fed. 529, where In re

De Lue, 91 Fed. 510, to the contrary,

is declared to be erroneous.

filing of a petition in bankruptcy against bim, 24 shall be deemed
null and void in case be is adjudged a bankrupt, and the property affected by the levy, judgment, attachment, or other lien
shall be deemed wholly discharged and releRsed from the same,
and shall pass to the trustee as a part of the estate of the bankrupt, unless the court shall, on due notice, order ~hat the right
under such levy, judgment, attachment, or other lien shall be
preserved for the benefit of the estate; and thereupon the same
may pass to and shall be preserved by the trustee for the benefit
of the estate as aforesaid.''
If this statute is to be read literally, and it is held that the
judgment has been wiped out of existence by the proceedings in
bankruptcy, then we think it would have to be conceded that the
bondsman is absolved from liability. I ts undertaking is to pay
a valid judgment, not one that is void and does not in fact exist.
If the statute only destroys any lien created by the judgment, and
simply aims to prevent the judgment creditor from obtaining any
preference or advantage over the general creditors of the bankrupt by virtue of his judgment, then the adjudication in bankruptcy did not discharge the surety.
There are a number of decisions wherein the courts, following the language of the st.atute, have said that the effect of an
adjudication in bankruptcy, within four months after the recovery of a judgment against the bankrupt, is to render the
judgment void. In re Richards (D. C.) 95 Fed. 258, and In re
Beals (D. C.) 116 Fed. 530, are typical of the class of cases referred to. In nearly all of them the same result would have been
reached had the courts held that it was the liens created by the
judgments that had been destroyed, and not the judgments themselves. The point presently under discussion was neither involved nor considered in the great majority of these cases, which
are relied upon by the appellant, and therefore they cannot be
Recorded any great weight in deciding the question before us.
Congress gets its power to legislate 011 the subject of bankruptcy from § 8 of article 1 of the Constitution, which empowers
it to pass "uniform laws on the subject of bankruptcies throughC1Ut the United States.'' It has been held, correctly, we think,
that the "subject of bankruptcies includes the distribution of
the property of the fraudulent or insolvent debtor among his
24--Tbis language does not apply
to involuntary bankruptcy alone. In
re Blair, 108 Fed. 529, where In re

De Lue, 91 Fed. 510, to the contrary,
is declared to be erroneous.
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creditors, and the discharge of the debtor from his contracts and

legal liabilities, as well as all the intermediate and incidental

matters tending to the accomplishment or promotion of these two

principal ends." Silverman's Case, 2 Abb. U. S. 243, 245, Fed.

Cas. No. 12,855.

The present bankruptcy act aims to secure an equal and equi-

table distribution of the debtor's property among his creditors,

and to promote that end has in effect provided that no preference

or advantage may be obtained by one creditor over another by

virtue of any attachment, garnishment, or levy made within four

months of the adjudication in bankruptcy. This is as far as it

was necessary for Congress to go to attain the ends aimed at.

It may well be doubted whether Congress could go to the extent

claimed. A creditor has a right to sue his debtor. State Courts

have jurisdiction of the persons of the parties, if they live therein,

and of the subject-matter of an action on contract brought to

collect a debt. A judgment in such an action is valid when

rendered. Congress can say to the creditor, "You may not ob-

tain any special advantage by virtue of the judgment over other

creditors in the distribution of the bankrupt's estate," and fur-

ther that the creditor may be discharged from his debts, and

that the judgment cannot be enforced against him. But can it
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say, for instance, that the judgment is not evidence of the

amount of the indebtedness due from the bankrupt to the judg-

ment creditor? Or that the judgment is unenforceable if the

bankrupt is not entitled to a discharge under the law? Or that

the judgment creditor may not proceed against a surety whose

liability depends on the validity of the judgment, where such

action in no way affects the other creditors of the bankrupt?

Whatever may be the correct answers to these questions, they

pointedly suggest the improbability of congressional intent to

legislate to the extent claimed, and to the extent to which a lit-

eral reading of the statute would lead. It was wholly unneces-

sary to do so. The judgment of the Wisconsin court was valid

when it was rendered, and the liability of the surety became

fixed at such time. If the creditor had any real estate to which

the lien of the judgment attached, such lien was destroyed by the

adjudication in bankruptcy, because such destruction was neces-

sary to preserve the property for all of the creditors. The same

would be true of the attachment lien if that had continued. If

the bankrupt was discharged, the judgment could not be enforced

against him, because Congress had the right to absolve the bank-

creditors, and the discharge of the debtor from his contracts and
legal liabilities, as well as all the intermediate and incidental
matters tending to the accomplishment or promotion of these two
principal ends.'' Silverman's Case, 2 Abb. U. S. 243, 245, Fed.
Cas. No. 12,855.
The present bankruptcy act aims to secure an equal and equitable distribution of the debtor's property among his creditors,
and to promote that end has in effect provided that no preference
or advantage may be obtained by one creditor over another by
virtue of any attachment, garnishment, or levy made within four
months of the adjudication in bankruptcy. This is as far as it
was necessary for Congress to go to attain the ends aimed at.
It may well be doubted whether Congress could go to the extent
claimed. A creditor has a right t-0 sue his debtor. State Courts
have jurisdiction of the persons of the parties, if they live therein,
and of the subject-matter of an action on contract brought to
collect a debt. A judgment in such an action is valid when
rendered. Congress can say to the creditor, ''You may not obtain any special advantage by virtue of the judgment over other
creditors in the distribution of the bankrupt's estate," and further that the creditor may be discharged from his debts, and
that the judgment cannot be enforced against him. But can it
say, for instance, that the judgment is not evidence of the
a.mount of the indebtedness due from the bankrupt to the judgment credit-Orf Or that the judgment is unenforceable if the
bankrupt is not entitled to a discharge under the law T Or that
the judgment creditor may not proceed against a surety whose
liability depends on the validity of the judgment, where such
action in no way affects the otht>r credit-Ors of the bankrupt T
Whatever may be the correct answers to these questions, they
pointedly suggest the improbability of congressional intent to
legislate t-0 the extent claimed, and to the extent to which a literal reading of the statute would lead. It was wholly unnecessary to do so. The judgment of the Wisconsin court was valid
when it was rendered, and the liability of the surety became
fixed at such time. If the creditor had any real estate to which
the lien of the judgment attached, such lien was destroyed by the
adjudication in bankruptcy, because such destruction was necessury to preserve the property for all of the creditors. The same
would be true of the attachment lien if that had continued. If
the bankrupt was discharged, the judgment could not be enforced
11gainst him, because Congress had the right to absolve the bank-
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rupt from his debts after his property or the proceeds of it were

distributed among the creditors. It was wholly unnecessary to

discharge the surety from the payment of its obligation in order

to protect either the debtor or the creditors.

Aside from what has been said, there are a number of consid-

erations which warrant the conclusion that the statute aimed at

the lien created by a judgment rather than the judgment itself.

The words "all judgments," found in § 67/ heretofore quoted,

are found in the act under the subtitle "liens," and are found

in connection with the words "levies, attachments, and other

liens," indicating that it was the lien, rather than the judgment

itself, that Congress intended to reach.

§ 63a of the bankruptcy act provides that judgments are prov-

able as claims against the estate of the bankrupt, without regard

to the time of their rendition. Congress certainly did not intend

that a void judgment could be proved as a claim in the bank-

ruptcy proceeding.

Subsection 5 of § 63a provides that judgments rendered after

the filing of the petition in bankruptcy, and before the consid-

eration of the application for the discharge, may be proved

against the estate of the bankrupt, less costs incurred and inter-

est accrued after the time of filing the petition.
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Under § 17, judgments in actions for frauds or obtaining

property under false pretenses or for willful and malicious in-

jury to the person or property of another are not affected at

all by a discharge in bankruptcy. Such a judgment is perfectly

valid if entered the day before filing the petition in bankruptcy.

If § 67 is to receive a literal construction, it is obviously incon-

sistent with § 17, because the words "all judgments" would in-

clude one rendered in any of the classes of cases provided for

in said § 17.

§ 905, Rev. St. (U. S. Comp. St. 1901, p. 677), provides that

the records and judicial proceedings of the courts of any state

or territory, when duly authenticated as therein specified, shall

have such faith and credit given them in every court in the

United States as they have by law or usage in the courts of the

state from which they are taken. This statute, in substantially

its present form, was enacted in 1790; and it is hardly suppos-

able that Congress intended to amend or partially repeal it by

§ 67/ of the bankruptcy act.

Again, if the words "all judgments" are to be literally con-

strued, they must be held to include judgments rendered in

rupt from his debts after his property or the proceeds of it were
distributed among the creditors. It wfls wholly unnecessary to
discharge the surety from the payment of its obligation in order
to protect either the debtor or the creditors.
Aside from what has been said, there are a number of consid·
erations which warrant the conclusion that the statute aimed at
the lien created by a judgment rather than the judgment itself.
The words "all judgments," found in § 67/ heretofore quoted,
are found in the act under the subtitle "liens," and are found
in connection with the words ''levies, attachments, and other
liens," indicating that it was the lien, rather than the judgment
itself, that Congress intended to reach.
§ 63a of the bankruptcy act provides that judgments are provable as claims against the estate of the bankrupt, without regard
to the time of their rendition. Congress certainly did not intend
that a. void judgment could be proved as a claim in the bankruptcy proceeding.
Subsection 5 of § 63a provides that judgments rendered after
the filing of the petition in bankruptcy, and before the con.sideration <>f the application for the discharge, may be proved
against the estate of the bankrupt, less costs incurred and interest accrued after the time of filing the petition.
Under § 17, judgments in actions for frauds or obtaining
property under false pretenses or for willful and malicious injury to the person or property of another are not affected at
all by a discharge in bankmptcy. Such a judgment is perfectly
valid if entered the day before filing the petition in bankruptcy.
If § 67 is to receive a literal construction, it is obviously inconsistent with § 17, because the words "all judgments" would include one rendered in any of the classes of cases provided for
in said § 17.
§ 905, Rev. St. (U. S. Comp. St. 1901, p. 677), provides that
the records and judicial proceedings of the courts of any state
or territory, when duly authenticated as therein specified, shall
have such faith and credit given them in every court in the
United States as they have by law or usage in the courts of the
state from which they are taken. This statute, in substantially
its present form, was enacted in 1790 ; and it is hardly supposable that Congress intended to amend or partially repeal it by
§ 67/ of the bankruptcy act.
Again, if the words ''all judgments'' are to be literally construed, they must be held to include judgments rendered in
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courts of foreign countries, regardless of treaty stipulations, and

perhaps even judgments in the court in which the bankruptcy

proceedings are being carried on. We hold that the words "all

judgments" are qualified and denned by their context, and that

it is the lien or preference created by the judgment that is void.

This conclusion is not without support in the authorities. Doyle

v. Heath, 22 R. I. 213, 47 Atl. 213, is a well-considered case

directly in point. The case of In re Richards, heretofore cited,

was appealed, and the Circuit Court of Appeals, in affirming the

judgment, was careful to say that it was the lien of the judg-

ment that § 67/ declared to be void. 96 Fed. 935, 37 C. C. A.

684. In re Pease, 4 Am. Baukr. Rep. 547, is likewise in point.

In this case it is said that § 67/ was incorporated in the bank-

ruptcy act by the conference committee; and the following quo-

tation is made from the report of the House conferees as found

in the Congressional Record, Second Session, Thirty-fifth Con-

gress, p. 7205: "By an addition to § 67, which relates to liens,

the bill has been materially strengthened. • * • In effect.

liens of any description obtained upon the property of a bank-

rupt within four months of the adjudication are made null and

void, except where given for a new and fair consideration to a

person who has no notice of the insolvency or reasonable cause
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for inquiry." This quotation would indicate that the authors

of the section had in mind the matter of declaring liens void,

rather than judgments. Other cases holding that judgments

recovered within four months of the adjudication in bankruptcy

are not void are In re Kavanaugh (D. C), 99 Fed. 928; In re

Beaver Coal Co. (D. C), 110 Fed. 630; In re Blair (D. C), 108

Fed. 529. Moreover, the federal Supreme Court has held that

§ 67/ should not receive a literal construction, and in substance

and effect has said that it is the lien of the judgment, and not

the judgment itself, that is destroyed. Metcalf v. Barker, 187

U. S. 165, 174, 23 Sup. Ct. 67, 47 L. ed. 122. Our own court

held in Bank of Commerce v. Elliott, 109 Wis. 648, 85 N. W.

417, that filing a petition in bankruptcy does not prevent a party

from maintaining and prosecuting an action against the bank-

rupt in the state courts, and that the creditor can only defeat

such an action if meritorious by pleading, his discharge in the

bankruptcy proceedings.

Holding, as we do, that the judgment was not void, we see no

good reason why the surety should escape liability. The contin-

gency has arisen under which it agreed to respond in damages.

courts of foreign countries, regardless of treaty stipulations, and
perhaps even judgments in the court in which the bankruptcy
proceedings are being carried on. We hold that the words •'all
judgments'' are qualified and defined by their context, and that
it is the lien or preference created by the judgment that is void.
This conclusion is not without support in the authorities. Doyle
v. Heath, 22 R. I. 21il, 47 Atl. 213, is a well-considered case
directly in point. The case of In re Richards, heretofore cited,
was appealed, and the Circuit Court of Appeals, in affirming the
judgment, was careful to say that it was the lien of the judgment th.at § 67/ declared to be void. 96 Fed. 935, 37 C. C. A.
634. In re Pease, 4 Am. Bankr. Rep. 547, is like\\ise in point.
In this case it is said that § 67f was incorporated in the bankruptcy act by the conference committee; and the following quotation is made from the report of the House conferees as found
in the Congre,ssional Record, Second Session, Thirty-fifth Con.
gress, p. 7205: ''By an addition to § 67, which relates to liens,
the bill has been materially strengthened. • • • In effect.
liens of any description obtained upon the property of a bankrupt within four months of the adjudication are made null and
void, except where given for a new and fair consideration to a
person who has no notice of the insolvency or reasonable c&US{'
for inquiry." This quotation would indicate that the authors
of the section had in mind the matter of declaring liens void,
rather than judgments. Other cases holding that judgments
recovered within four months of the adjudication in bankruptcy
are not void are In re Kavanaugh ( D. C.) , 99 Fed. 928 ; Iu re
Beaver Coal Co. (D. C.), 110 Fed. 630; In re Blair (D. C.), 108
Fed. 529. Moreover, the federal Supreme Court has held that
§ 67/ should not receive a literal construction, and in substance
and effect has said that it is the lien of the Judgment, and not
the judgment itself, that is destroyed. :Metcalf v. Barker, 187
U. S. 165, 174, 23 Sup. Ct. 67, 47 L. ed. 122. Our own court
held in Bank of Commerce v. Elliott, 109 'Vis. 648, 85 N. \V.
417, that filing a petition in bankruptcy does not prevent a party
from maintaining and prosecuting an action against the bankrupt in the state courts, and that the creditor ean only defeat
such an action if meritorious by pleading, his discharge in the
bankruptcy proceedings.
Holding, as we do, that the judgment was not void, we see no
good reason why the surety should escape liability. The contingency has arisen under which it agreed to respond in damages.
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The mere fact that plaintiff, by reason of the bankruptcy pro-

ceedings, cannot enforce his judgment against the bankrupt does

not extend immunity to the surety. It agreed to pay when

judgment was rendered against its principal. That event having

taken place, the surety should respond. Wolf v. Stix, 99 U. S.

1, 8, 25 L. ed. 309. Indeed, many of the eases recognize the

right of the creditor to take a judgment, coupled with a per-

petual stay of execution, in order that the event may take place

on which the liability of the surety is made to depend; and this

court recognized the existence and the propriety of such a rule

in Whereatt v. Ellis, 103 Wis. 352, 79 N. W. 416, 74 Am. St.

Rep. 865. The decision in that case is conclusive as to the lia-

bility of the surety here. There is no difference in principle

between the two cases.

Some cases are cited which deal with the effect of a discharge

in the bankruptcy proceedings. No such question is in the ease.

No discharge was either pleaded or proved; and we infer from

the record that the bankruptcy proceedings had not been wound

up when this case was tried.

Judgment affirmed.

CLARKE v. LARREMORE

188 U. S. 486, 47 L. ed. 555, 23 Sup. Ct. 363
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(United States Supreme Court. February 23, 1903)

On January 23, 1899, the petitioner, the owner of certain notes

of Raymond W. Kenney, commenced an action thereon in the

Supreme Court of the state of New York. On March 6, 1899, he

recovered judgment for the sum of $20,906.66. An execution,

issued thereon, was by the sheriff of the county of New York

The mere fad that plaintiff, by reason of the bankruptcy proceedings, cannot enforce his judgment ~gainst the bankrupt does
not extend immunity to the surety. It agreed to pay when
judgment was rendered against its principal. That event having
taken place, the surety .should respond. 'Volf v. Stix, 99 U. S.
1, 8, 25 L. ed. 309. Indeed, many of the eases recognize the
right of the creditor to take a judgment, coupled with a perpetual stay of execution, in order that the event may take place
on which the liability of the surety is made to depend; and this
court recognized the existence and the propriety of imch a rule
in Whereatt v. Ellis, 103 Wis. 352, 79 N. W. 416, 74 Am. St.
Rep. 865. The decision in that case is conclusive as to the liability of the surety here. There is no difference in principle
between the two caseB.
Some cases are cited which deal with the effect of a discharge
in the bankruptcy proceedings. No such question is in the case.
No discharge WM either pleaded or proved; and we infer from
the record that the bankruptcy proceedings had not been wound
up when this case was tried.
Judgment affirmed.

levied upon a stock of goods and fixtures belonging to Kenney.

A sheriff's sale thereof, had on March 15, 1899, realized $12,-

451.09. Shortly after the levy of the execution Leon Abbett

sued out in the same court a writ of attachment against the

CLARKE v. LARREMORE

property of Kenney, and caused it to be levied upon the same

stock and fixtures. Immediately thereafter, claiming that the

188 U. S. 486, 47 L. ed. 555, 23 Sup. Ct. 363

debt in judgment was a fraudulent one, he commenced in aid of

his attachment an injunction suit to prevent the further en-

(United States Supreme Court. February 23, 1903)

forcement of the judgment, and obtained a temporary order

restraining: the sheriff from paying petitioner the money received

upon the execution sale. Upon a hearing the Supreme Court

On January 23, 1899, the petitioner, the owner of certain notes
of Reymond W. Kenney, commenced an action thereon in the
Supreme Court of the state of New York. On March 6, 1899, he
recovered judgment for the sum of $20,906.66. An execution,
issued thereon, was by the sheriff of the county of New York
levied upon a stock of goods and fixtures belonging to Kenney.
A sheriff's sale thereof, had on March 15, 1899, realized $12,451.09. Shortly after the levy of the execution Leon Abbett
sued out in the same court a writ of attachment against the
property of Kenney, and caused it to be levied upon the same
stock and fixtures. Immediately thereafter, claiming that the
debt in judgment was a fraudulent one, he commenced in aid of
his attachment an injunction suit to prevent the further enforcement of the judgment, and obtained a temporary order
restraining the sheriff from paying petitioner the money received
upon the execution sale. Upon a hearing the Supreme Court
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decided that the debt was just and honest, and on April 13,1899,

set aside the restraining order. On the same day, and before

the sheriff had returned the execution or paid the money col-

lected on it, a petition in involuntary bankruptcy against Ken-

ney was filed in the United States District Court for the southern

district of New York, and an order made by the district judge

restraining the sheriff from paying the money to Clarke, the

execution creditor. 95 Fed. 427. Kenney was thereafter ad-

judged a bankrupt, and on November 25, 1899, the plaintiff

having been appointed trustee in bankruptcy, the district judge

entered a further order directing the sheriff to pay the money

to the trustee. 97 Fed. 555. On review, the United States Cir-

cuit Court of Appeals for the second circuit affirmed these orders

of the district judge (45 C. C. A. 113, 105 Fed. 897), and there-

upon a certiorari was granted by this court. 180 U. S. 640, 45

L. ed. 711, 21 Sup. Ct. Rep. 927.

•••

Mr. Justice BREWER delivered the opinion of the court:

The contention of the petitioner is that—

"The sheriff having sold the goods levied on before the filing

of the petition in bankruptcy, the proceeds of the sale were the

property of the plaintiff in execution, and not of the bankrupt,
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at the time of the adjudication, and the trustee, therefore, has

no title to the same."

decided that the debt was just and honest, and on April 13, 1899,
set aside the restraining order. On the same day, and before
the sheriff had returned the execution or paid the money collected on it, a petition in involuntary bankruptcy against Kenney wa.s filed in the United States District Court for the southern
district of New York, and an order made by the district judge
restraining the sheriff from paying the money to Clarke, the
execution creditor. 95 Fed. 427. Kenney was thereafter adjudged a bankrupt, and on November 25, 1899, the plaintift
having been appointed trustee in bankruptcy, the district judge
entered a further order directing the sheriff to pay the money
to the trustee. 97 Fed. 555. On review, the United States Circuit Court of Appeals for the second circuit affirmed these orders
of the district judge (45 C. C. A. 113, 105 Fed. 897), and there·
upon a certwrari was granted by this court. 180 U. S. 640, 45
L. ed. 711, 21 Sup. Ct. Rep. 927.

• • •

This contention cannot be sustained. The judgment in favor

of petitioner against Kenney was not like that in Metcalf

Bros. v. Barker, 187 U. S. 165, 23 Sup. Ct. Rep. 67, one

giving effect to a lien theretofore existing, but one which, with

the levy of an execution issued thereon, created the lieu; and as

judgment, execution, and levy were all within four months prior

to the filing of the petition in bankruptcy, the lien created

thereby became null and void on the adjudication of bankruptcy.

This nullity and invalidity relate back to the time of the entry

of the judgment, and affect that and all subsequent proceedings.

The language of the statute [67/] is not "when" but "in case he

is adjudged a bankrupt," and the lien obtained through these

legal proceedings was by the adjudication rendered null and

void from its inception. Further, the statute provides that

"the property affected by"—not the property subject to—the

lien is wholly discharged and released therefrom. It is true

that the stock and fixtures, the property originally belonging to

Mr. Justice BREWER delivered the opinion of the court:
The conteution of the petitioner is that''The sheriff having sold the goods levied on before the filing
of the petition in bankruptcy, the proceeds of the sale were the
property of the plaintiff in execution, and not of the bankrupt,
at the time of the adjudication, and the trustee, therefore, bas
no title to the same."
This contention cannot be sustained. The judgment in favor
of petitioner against Kenney was not like that in Metcalf
Bros. v. Barker, 187 U. S. 165, 23 Sup. Ct. Rep. 67, one
giving effect to a lien theretofore existing, but one which, with
the levy of an execution issued thereon, created the lien; and as
judgment, execution, and levy were all within four months prior
to the filing of the petition in bankruptcy, the lien created
thereby became null and void on the adjudication of bankruptcy.
This nullity and invalidity relate back to the time of the entry
of the judgment, and affect that and all subsequent proeeedings.
The language of the statute [ 67fl is not ''when'' but ''in case he
is adjudged a bankrupt,'' and the lien obtained through these
legal proceedings w:as by the adjudica.tion rendered null and
void from its inception. Further, the statute provides that
"the property affected by "-not the propei1;y subject to--the
lien is wholly discharged and released therefrom. It is true
that the stock and fixtures, the property originally belonging to
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the bankrupt, had been sold, but having, so far as the record

shows, passed to a "bona fide purchaser for value," it remained

by virtue of the last clause of the section the property of the

purchaser, unaffected by the bankruptcy proceedings. But the

money received by the sheriff took the place of that property.

It is said that that money was not the property of the bank-

rupt, but of the creditor in the execution. Doubtless as between

the judgment creditor and debtor, and while the execution re-

mained in force, the money could not be considered the property

of the debtor, and could not be appropriated to the payment of

his debts as against the rights of the judgment creditor, but it

had not become the property absolutely of the creditor. The

writ of execution had not been fully executed. Its command to

the sheriff was to seize the property of the judgment debtor,

sell it, and pay the proceeds over to the creditor. The time

within which that was to be done had not elapsed, and the execu-

tion was still in his hands, not fully executed. The rights of

the creditor were still subject to interception. Suppose, for in-

stance, there being no bankruptcy proceedings, the judgment

had been reversed by an appellate court and the mandate of

reversal filed in the trial court; could it for a moment be

claimed that, notwithstanding the reversal of the judgment, the
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money in the hands of the sheriff belonged to the judgment

creditor, and could be recovered by him, or that it was the duty

of the sheriff to pay it to him? The purchaser at the sheriff's

sale might keep possession of the property which he had pur-

chased, but the money received as the proceeds of such sale would

undoubtedly belong and be paid over to the judgment debtor.

The bankruptcy proceedings operated in the same way. They

took away the foundation upon which the rights of the creditor,

obtained by judgment, execution, levy, and sale, rested. The

duty of the sheriff to pay the money over to the judgment cred-

itor was gone and that money became the property of the bank-

rupt, and was subject to the control of his representative in

bankruptcy.

It was held in Turner v. Fendall, 1 Cranch, 116, 2 L. ed. 53,

that money collected by a sheriff on an execution could not be

levied upon under execution placed in his hands against the

judgment creditor, and that the latter could maintain an action

against the sheriff for a failure to pay the money thus collected.

A similar ruling was made in New York (Baker v. Kenworthy,

41 N. Y. 215), in which it appeared that a sheriff had collected

the bankrupt, had been sold, but having, so far as the record
shows, passed to a "bona fick purchaser for value,'' it remained
by virtue of the last clause of the section the property of the
purchaser, unaffected by the bankruptcy proceedings. But the
money received by the sheriff took the place of that property.
It is said that that money was not the property of the bankrupt, but of the creditor in the execution. Doubtless as between
the judgment creditor and debtor, and while the execution remained in force, the money could not be considered the property
of the debtor, and could not be appropriated to the payment of
his debts as against the rights of the judgment creditor, but it
had not become the property absolutely of the creditor. The
writ of execution had not been fully executed. Its command to
the sheriff was to seize the property of the · judgment debtor,
sell it, and pay the proceeds over to the creditor. The time
within which th.at was to be done had not elapsed, and the execution was still in his hands, not fully executed. The rights of
the creditor were still subject to interception. Suppose, for instance, there being no bankruptcy proceedings, the judgment
had been reversed by an 8ppellate court and the mandate of
reversal filed in the trial court; could it for l!- moment be
claimed that, notwithstanding the reversal of the judgment, the
money in the hands of the sheriff belonged to the judgment
creditor, and could be recovered by him, or that it was the duty
of the sheriff to pay it to him 1 The purchaser at the sheriff's
sale might keep possession of the property which he had purcha~d, but the money received as the proceeds of such sale would
undoubtedly belong and be paid over to the judgment debtor.
The bankruptcy proceedings operated in the same way. They
took away the foundation upon which the rights of the creditor,
obtained by judgment, execution, levy, and sale, rested. The
duty of the sheriff to pay the money over to the judgment creditor was gone and that money became the property of the bankrupt, and was subject to the control of his representative in
bankruptcy.
It was held in Turner v. Fendall, 1 Cranch, 116, 2 L. ed. 53,
that money collected by a sheriff on an execution could not be
levied upon under execution placed in his hands against the
judgment creditor, and that the latter could maintain an action
against the sheriff for a failure to pay the money thus collected.
A similar ruling was made in New York (Baker v. Kenworthy,
41 N. Y. 215), in which it appeared that a sheriff had collected
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money on an execution in favor of one Brooks; that he returned

the execution without paying the money to Brooks, but, on the

contrary, levied upon it under an execution against Brooks,

and it was held that such levy did not release him from liability

to Brooks. It was said in the opinion (p. 216):

"The money paid into the hands of the sheriff on the execu-

tion in favor of Brooks did not become the property of Brooks

until it had been paid over to him. Until that was done, the

sheriff could not levy upon it by virtue of the execution against

Brooks then in his hands.''

The rule in that state in respect to a levy upon money in the

hands of a sheriff may have been changed,—at least, so far as

an attachment is concerned. See Wehle v. Conner, 83 N. Y. 231.

In Nelson v. Kerr, 59 N. Y. 224, it is said: '' The money col-

lected by the sheriff belongs to the plaintiff.'' But in that case

the execution had been returned, and yet the officer had not paid

the money to the execution creditor. See also Kingston Bank v.

Eltinge, 40 N. Y. 391, 100 Am. Dec. 516.

In none of those cases had anything been done to affect the

validity or force of the writ of execution. Whatever was done

was done under a writ whose validity and potency were un-

challenged and undisturbed; while here, before the writ of exe-
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cution had been fully executed, its power was taken away. Its

command had ceased to be obligatory upon the sheriff, and the

execution creditor had no right to insist that the sheriff should

further execute its commands.

A different question might have arisen if the writ had been

fully executed by payment to the execution creditor. Whether

the bankruptcy proceedings would then so far affect the judg-

ment and execution, and that which was done under them, as to

justify a recovery by the trustee in bankruptcy from the execu-

tion creditor, is a question not before us, and may depend on

many other considerations. It is enough now to hold that the

bankruptcy proceedings seized upon the writ of execution while

it was still unexecuted and released the property which was

held under it from the claim of the execution creditor.

The judgment of the Court of Appeals is affirmed.

Mr. Justice WHITE and Mr. Justice PECKHAM dissented.

money on an execution in favor of one Brooks; that he returned
the execution without paying the money to Brooks, but, on the
contrary, levied upon it under an execution against Brooks,
and it was held that such levy did not release him from liability
to Brooks. It was said in the opinion ( p. 216) :
''The money paid into the hands of the sheriff on the execution in favor of Brooks did not become the property of Brooks
until it had been paid over to him. Until that was done, the
sheri1f could not levy upon it by virtue of the execution against
Brooks then in his hands.''
The rule in that state in respect to a levy upon money in the
hands of a sheriff may have been changed,-at least, so far as
an attachment is concerned. See Wehle v. Conner, 83 N. Y. 231.
In Nelson v. Kerr, 59 N. Y. 224, it is said: ''The money col.
lected by the sheriff belongs to the plaintiff.'' But in that case
the execution had been returned, and yet the officer had not paid
the money to the execution creditor. See also Kingston Bank v.
Eltinge, 40 N. Y. 391, 100 Am. Dec. 516.
In none of those cCLSes had anything been done to affect the
validity or force of the writ of execution. Whatever was done
was done under a writ whose validity and potency were unchallenged and undisturbed; while here, before the writ of execution had been fully executed, its power was taken away. It.s
command had ceased to be obligatory upon the sheriff, and the
execution creditor had no right to insist that the sheriff should
further execute its commands.
A different question might have arisen if the writ had been
fully executed by payment to the execution creditor. Whether
the bankruptcy proceedings would then so far affect the judgment and execution, and that which was done under them, as to
justify a recovery by the trustee in bankruptcy from the execution creditor, is a question not before us, and may depend on
many other considerations. It is enough now to hold that the
bankruptcy proceedings seized upon the writ of execution while
it was still unexecuted and released the property which was
held under it from the claim of the execution creditor.
The judgment of the Court of Appeals is affirmed.
Mr. Justice WHITE and Mr. Justice PECKHAM dissented.
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In re RESNEK

167 Fed. 574

(District Court, E. D. Pennsylvania. February 9, 1909)

In re RESNEK

HOLLAND, District Judge. In this case the judgment had

been entered in the Court of Common Pleas of Northampton

167 Fed. 574

county, the levy and sale made, and the money paid over to

Albert H. Resnek on the 9th day of December, 1907, within

(District Court, E. D. Pennsylvania.

February 9, 1909)

four months of the filing of the petition in bankruptcy against

the alleged bankrupts, which took place on the 16th day of

March, 1908, and the adjudication was entered April 16, 1908.

Upon the presentation of a petition, the referee summarily di-

rected Albert H. Resnek to pay over to the trustee in bank-

ruptcy the net proceeds received from the sheriff on the execu-

tion, to which order Resnek excepted, and the question is certi-

fied to this court for determination as to whether the referee,

under the circumstances, had jurisdiction to make this summary

order.

Where, within four months before the filing of a petition in

bankruptcy against an insolvent debtor, an execution has been

issued and levy and sale made and the proceeds paid over to the

judgment creditor before the filing of the petition, the case does

not fall within the provisions of § 67/ of the bankrupt act (Act
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July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p.

3450]), and the lien created by the judgment and levy is not

rendered void by the adjudication. The remedy, if any, the

trustee has against the creditor, is under the provisions of

§§ 60a and 60b of the bankrupt act in a plenary action, where

it will be necessary to allege and show that the creditor had

reasonable cause to believe that the bankrupt, by suffering judg-

ment to be taken against him, intended to give a preference.

In re Blair (D. C), 102 Fed. 987; In re Bailey (D. C), 144

Fed. 214. And this is true, even though the proceeds of the

execution are insufficient to satisfy the claim of the judgment

creditor. In re Knickerbocker (D. C), 121 Fed. 1004.

It follows, therefore, that the order of the referee must be

reversed. It is so ordered.

HOLLAND, District Judge. In this case the judgment had
been entered in the Court of Common Pleas of Northampton
county, the levy and SBle made, and the money paid over to
Albert H. Resnek on the 9th day of December, 1907, within
four months of the filing of the petition in bankruptcy against
the alleged bankrupts, which took place on the 16th day of
March, 1908, and the adjudication was entered April 16, 1908.
Upon the presentation of a petition, the referee summarily directed Albert H. Resnek to pay over to the trustee in bankruptcy the net proceeds received from the sheriff on the execution, to which order Resnek excepted, and the question is certified to this court for determination as to whether the referee,
under the circumstances, had jurisdiction to make this summary
order.
Where, within four months before the filing of a petition in
bankruptcy against an insolvent debtor, an execution has been
issued and levy and sale made and the proceeds paid over to the
judgment creditor before the filing of the petition, the case does
not fall within the provisions of § 67/ of the bankrupt act (Act
July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p.
3450]), and th·e lien created by the judgment and levy is not
rendered void by the adjudication. The remedy, if any, the
trustee has against the creditor, is under the provisions of
s§ 60a and 60b of the bankrupt act in a plenary action, where
it will be necessary to allege and show that the creditor had
reasonable cause to believe that the bankrupt, by suffering judgment to be taken against him, intended to give a preference.
In re Blair (D. C.), 102 Fed. 987; In re Bailey (D. C.), 144
Fed. 214. And this is true, even though the proceeds of the
execution are insufficient to satisfy the claim of the judgment
creditor. In re Knickerbocker (D. C.), 121 Fed. 1004.
It follows, therefore, that the order of the referee must be
reversed. It is so ordered.
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FIRST NAT. BANK v. STAAKE

202 U. S. 141, 50 L. ed. 967, 26 Sup. Ct. 580

(United States Supreme Court. April 30, 1906)

FIRST NAT. BANK v. STAAKE

This writ of certiorari was allowed to review an order of the

Circuit Court of Appeals, affirming a decree of the District

202 U. S. 141, 50 L. ed. 967, 26 Sup. Ct. 580

Court in favor of Staakej as trustee-in bankruptcy of. the estate

of Chester R. Baird, bankrupt. ^h^g»t\njrJiinT__tn t>1p rig^t* jf

(United States Supreme Court. April 30, 1906)

certain creditors, and authorizing him to enforce their attaeh-

menTlnTnsTvith Uke~torceIand^^ as the attaching creditor^—

one of which was the First National Bank_"f ^fll^t^or"—might

have done had not the bankruptcy proceedings intervened.

The facts of the case are substantially as follows: Chester R.

Baird, doing business under the name of C. R. Baird & Com-

pany, and owning certain real estate in Virginia known as the

West End Furnace Company, sold the same, December 7, 1899,

to the Roanoke Furnace Company, subject to certain encum-

brances, executed a contract in writing, and received from the

furnace company the entire consideration, namely, $500,000, in

the capital stock of the furnace company. Under this contract

of sale the furnace company took immediate possession, but no

deed to the company was made until November 5, 1900, when a

deed was executed and recorded.
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Meantime, however, and on October 26, 1900, nine different

attachments, among them one by the petitioning bank, were sued

out of the hustings court for the city of Roanoke, amounting to

over $40,000, against Baird as a nonresident, and were levied

upon the furnace property. Under the provisions of the law of

Virginia the attachments, having been levied before the deed of

the furnace property had been executed and recorded, the at-

taching creditors acquired, as against Baird and the furnace

company, a lien on the properties attached.

Within four months after the levy of the attachments, namely,

December 24, 1900, Baird was adjudicated a bankrupt in the

District Court for the eastern district of Pennsylvania, and on

January 2, 1901, the District Court for the western district of

Virginia assumed ancillary jurisdiction of such property as

was located in Virginia. On December 29, 1900, the Roanoke

Furnace Company was also adjudicated a bankrupt. On March

26, 1901, Staake was appointed trustee of Baird's estate, and

This writ of certiorari was allowed to review an order of the
Circuit Court of Appeals, affirming a decree of the District
Court in favor of S~kt as. trnoo in bankrupt<:z o_t the .f.State
of Qhe_st er R._Baird, ba.nk_ru12t, su
a · hi to th ·
of
certain~redit;;;, and a;thoriziug him to enforce their attachrq_~iif ~~ct as the attf£hing credito;=one of which was the ~atiqpal Byik of Baltimor&-might
have done had not the bankruptcy proceediugs intervened.
The facts of the case are substantially as follows: Chester R.
Baird, doing business under the name of C. R. Baird & Company, and owning certain real estate in Virginia known as the
West End Furnace Company, sold the same, December 7, 1899,
to the Roanoke Furnace Company, subject to certain encumbrances, executed a contract in writing, and received from the
furn\ace company the entire consider~tion, namely, $500,000, in
the capital stock of the furnace company. Under this contract
of sale the furnace company took immediate possession, but no
deed to the company was made until November 5, 1900, when a
deed was executed and recorded.
Meantime, however, and on October 26, 1900, nine different
attachments, among them one by the petitioning bank, were sued
out of the hustings court for the city of Roanoke, amounting to
over $40,000, against Baird as a nonresident, and were levied
upon the furnace property. Under the provisions of the law o!
Virginia the attachments, having been levied before the deed of
the furnace property had been executed and recorded, the attaching creditors acquired, as against Baird and the furnace
company, a lien on the properties attached.
Within four months after the levy of the attachments, namely,
December 24, 1900, Baird was adjudicated a bankrupt in the
District Court for the eastern district of Pennsylvania, and on
January 2, 1901, the District Court for the western district of
Virginia assumed ancillary jurisdiction of such property as
was located in Virginia. On December 29, 1900, the Roanoke
Furnace Company was also adjudicated a bankrupt. On March
26, 1901, Staake was appointed trustee of Baird's estate, and
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on June 29, 1901, John M. N. Shinier was appointed trustee of

the Roanoke Furnace Company.

It was further agreed that the deed of November 5,1900, from

Baird to the Roanoke Furnace Company, was a valid convey-

ance to a purchaser in good faith for a then fair consideration,

and was not affected by the bankruptcy proceedings.

The proceedings in question here were instituted by a peti-

tion filed by Staake, entitled both in the cases of Chester R.

Baird and the Roanoke Furnace Company, averring that under

the laws of Virginia the rights of the attaching creditors were

superior to those of the furnace company, and that as to them

the property attached was the property of Baird; but that, by

reason of his insolvency and of the fact that these attachments

had been levied within four months preceding the filing of the

petition in bankruptcy, such attachments were null and void,

unless the court should order them preserved for the benefit of

the estate. He therefore prayed that they be decreed null and

void as regards plaintiffs, but that they be preserved for the

benefit of petitioner.

The bank demurred to this petition, and also answered, deny-

ing that its attachment was null and void, and also denying the

right of the court to enter an order preserving the attachment
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for the benefit of the petitioner; and alleging that respondent

is entitled to the benefit of the attachment, said property when

sold by an interlocutory order having realized enough to pay

said attachment, as well as all prior liens.

Shimer, trustee for the Roanoke Furnace Company, also an-

swered, praying that, if the attachment be continued for the

trustee of Baird, the petitioner should be required to abate a

large claim which he filed against the estate of the Roanoke

company, by the amount of said attachments.

Upon a hearing before the District Court, that court overruled

the demurrer to Staake's petition, and authorized him to enforce

the attachment liens for the benefit of the estate. 126 Fed. 845.

The Court of Appeals affirmed this action (66 C. C. A. 547, 133

Fed. 717), and the bank petitioned this court for a writ of

certiorari, which was granted.

Mr. Justice BROWN, after making the foregoing statement,

delivered the opinion of the court:

At the time these attachments were levied, the title to the

property in question stood in the name of Baird, and the attach-

IL 4 A. Bankruptcy—88

on June 29, 1901, Johu ~I. N. Shimer was appointed trustee of
the Roanoke Furnace Company.
It was further agreed that the deed of November 5, 1900, from
Baird to the Roanoke Furnace Company, was a valid conveyance to a purchaser in good faith for a then fair consideration,
and was not affected by the bankruptcy proceedings.
The proceedings in question here were instituted by a petition filed by Staake, entitled both in the cases of Chester R.
Baird and the Roanoke Furnace Company, averring that under
the laws of Virginia the rights of the attaching creditors were
superior to those of the furnace company, and that as to them
the property attached was the property o{ Baird; but that, by
reason of his insolvency and .of the fact that these attachments
had been levied within four months preceding the filing of the
petition in bankruptcy, such attachments were null and void,
unless the court should order them preserved for the benefit of
the estate. He therefore prayed that they be deereed null and
void as regards plaintiffs, but that they be preserved for the
benefit of petitioner.
The bank demurred to this petition, and also answered, denying that its attachment was null and void, and also denying the
right of the court to enter an order preserving the attachment
for the benefit of the petitioner; and alleging that respondent
is entitled to the benefit of the attachment, said property when
sold by an interlocutory order having realized enough to pay
said attachment, as well as all prior liens.
Shimer, trustee for the Roonoke Furnace Company, also answered, praying that, if the attachment be continued for the
trustee of Baird, the petitioner should be required to abate a
large claim which he filed against the estate of the Roanoke
·company, by the amount of said attachments.
Upon a bearing before the District Court, that court overruled
the demurrer to Staake's petition, and authorized him to enforce
the attachment liens for the benefit of the estate. 126 Fed. 845.
The Court of Appeals affirmed this action (66 C. C. A. 547, 133
Fed. 717), and the bank petitioned this court for a writ of
certiorari, which was granted.
Mr. Justice BROWN, after making the foregoing statement,
delivered the opinion of the court:
At the time these attachments were levied, the title to the
property in question stood in the name of Baird, and the attachH.

a:
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"ing creditors, by their levies, secured a preferential lien upon

the property, not only as against Baird, but also as against the

furnace company, which received a deed to the property Novem-

ber 5, 1900, after the attachments had been levied. These at-

tachments, however, were annulled by the filing of a petition in

bankruptcy against Baird within four months after the attach-

ments were levied, and if the case stood upon this fact alone

there could be no doubt that the property would pass to the

trustee of the furnace company, discharged of the lien of the

attachments. We are not concerned here with any conflicting

rights of the two trustees, Staake and Shimer, since they were

both appointed receivers of the Roanoke Furnace Company, and

the only claim made by Shimer now is that, if the attachments

be continued, the petitioner Staake be required to abate his

claim against the estate of the furnace company by the amount

of these attachments. It is therefore unnecessary to consider

whether, if the attachments were annulled, the property would

pass unencumbered to the trustee of the furnace company, since,

as stated by the district judge, the demurrer to the petition is

intended merely to raise the question whether the trustee of

Baird's estate or the attaching creditors shall have the benefit

of the attachments.
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This depends upon the peculiar terms of § 67 of the bankrupt

act, which provides as follows:

"§ 67/. That all levies, judgments, attachments, or other liens

obtained through legal proceedings against a person who is

insolvent, at any time within four months prior to the filing of

a petition iu bankruptcy against him, shall be deemed null and

void in case he is adjudged a bankrupt, and the property affected

by the levy, judgment. attachment, or other lien shall be deemed

wholly discharged and released from the same, and shall pass

to the trustee as a part of the estate of the bankrupt, unless the

court shall, on due notice, order that the right under such levy,

judgment, attachment, or other lien shall be preserved for the

benefit of the estate; and thereupon the same may pass to and

shall be preserved by the trustee for the benefit of the estate as

aforesaid. And the court may order such conveyance as shall

be necessary to carry the purposes of this section into effect:

Provided, That nothing herein contained shall have the effect

to destroy or impair the title obtained by such levy, judgment,

attachment, or other lien, of a bona fide purchaser for value

, ing creditors, by their levies, secured a preferential lien upon
the property, not only as against Baird, but also BB against the
furnace company, which received a deed to the property November 5, 1900, after the attachments had been levied. Theae a~
tachments, however, were annulled by the filing of a petition in
bankruptcy against Baird within four months after the attachments were levied, and if the case stood upon this fact alone
there could be no doubt that the property would p&111 to the
trustee of the furnace company, discharged of the lien of the
attachments. 'Ve are not concerned here with any eonfticting
rights of the two trustees, Staake and Shimer, since they were
both appointed receivers of the Roanoke Furnace Company, and
the only claim made by Shimer now is that, if the attachment.a
be continued, the petitioner Staake be required to abate his
claim against the estate of the furnace company by the amount
of these attachments. It is therefore unnecessary to consider
whether, if the attachments were annulled, the property would
pass unencumbered to the trustee of the furnace company, since,
as stated by the district judge, the demurrer to the petition is
intended merely to raise the question whether the trustee of
Baird's estate or the attaching creditors shall have the benefit
of the attachments.
This depends upon the peculiar terms of § 67 of the bankrupt
act, which provides as follows:
"§ 67/. That all levies, judgments, attachments, or other liens
obtained through legal proceedings against a person who ia
insolvent, at any time within four mouths prior to the filing of
a petition in bankruptcy against him, shall be deemed null and
void in case he is adjudged a bankrupt, and the property affected
by the levy, judgment, attachment, or other lien shall be deemed
wholly discharged and released from the same, and shall pa88
to the trustee as a part of the estate of the bankrupt, unlua 11&e
court shall, on due notice, order that tke right under sue/I. letJ11,
judgment, attachment, or other lien shall be preserved for Ille
benefit of the estate; and thereupon the same may p&111 to and
shall be preserved by the trustee for the benefit of the estate as
aforesaid. Aud the court may order such conveyance as shall
be necessary to carry the purposes of this section into effect:
Provided, That nothing herein contained shall have the effect
to destroy or impair the title obtained by such levy, judgment,
attachment, or other lien, of a bona fi<k purchaser for value
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who shall have acquired the same without notice or reasonable

cause for inquiry."

§ 67c, which also treats of liens created by attachments on

mesne process, and provides for their dissolution, in the last

clause declares that—"if the dissolution of such lieu would

militate against the best interests of the estate of such person,

the same shall not be dissolved, but the trustee of the estate of

such person, for the benefit of the estate, shall be subrogated to

the rights of the holder of such lien, and empowered to perfect

and enforce the same in his name as trustee, with like force and

effect as such holder might have done had not bankruptcy pro-

ceedings intervened"

This section (67/) makes two distinct provisions for the dis-

position of the property of an insolvent attached within four

months prior to the filing of a petition in bankruptcy against

him. First, such attachments shall be declared null and void,

and the property affected shall be deemed released, and shall

pass to the trustee of the estate of the bankrupt; or second, the

court may order that the right acquired by the attachment shall

be preserved for the benefit of the estate. In the first case the

whole property passes free from the attachment. In the second,

so much of the value of the property attached as is represented
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by the attachments passes to the trustee for the benefit of the

entire body of creditors; that is, "for the benefit of the estate,"

—in other words, the statute recognizes the lien of the attach-

ment, but distributes the lien among the whole body of creditors.

The first provision contemplates the attachment of property

to which the bankrupt has the complete, legal, and equitable

title, which, as soon as the attachment is dissolved, passes at

once to the bankrupt's trustee as part of his estate. The second

provision evidently does not apply to this, as there is no object

in preserving the lien of the attachment for the benefit of the

estate, since, under the first clause, the entire value of the prop-

erty attached passes to the trustee, free from the attachment.

The second clause contemplates property in which the bankrupt

has an interest which has been secured to attaching creditors

by the levy of the writ, but which might have passed to another

person, as, for instance, a purchaser under an unrecorded deed,

but for the fact that the attaching creditors had acquired a prior

lien thereon. In such case the statute recognizes the validity

of the lien, but preserves it for the benefit of the entire body of

creditors, by reason of the fact that the attachment was dis-

who shall have acquired the same without notice or reasonable
cause for inquiry."
§ 67c, which also treats of liens created by attachments on
me.me process, and provides for their di~olution, in the last
clause declares that-'' if the dissolution of such lien would
militate against the best interests of the estate of such person,
the same shall not be dissolved, but the trustee of the estate of
such person, for the benefit of the estate, shall be subrogated to
the rights of the holder of such lien, and empowered to perfect
and enforce the same in his name as trustee, with like force and
effect as such holder might have done had not bankruptcy proceedings intervened.''
This section (67f) makes two distinct provisions for the disposition of the property of an insolvent attached within four
months prior to the filing of a petition in bankruptcy against
him. First, such attachments shall be declared null and void,
and the property affected shall be deemed released, and shall
pass to the trustee of the estate of the bankrupt; or second, the
court may order that the right acquired by the attachment shaU
be preserved for the benefit of the estate. In the first case the
whole property passes free from the attachment. In the second,
so much of the value of the property attached as is represented
by the attachments passes to the trustee for the benefit of the
entire body of creditors; that is, ''for the benefit of the estate,''
-in other words, the statute recognizes the lien of the attachment, but distributes the lien among the whole body of creditors.
The first provision conter;nplates the attachment of property
to which the bankrupt has the complete, legal, and equitable
title, which, as soon as the attachment is dissolved, passes at
once to the bankrupt's trustee as part of his estate. ThP, second
provision evidently. does not apply to this, as there is no object
in preserving the lien of the attachment for the benefit of the
estate, since, under the first clause, the entire value of the property attached passes to the trustee, free from the attachment.
The second clause contemplates property in which the bankrupt
has an interest which has been secured to attaching creditors
by the levy of the writ, but which might have passed to another
person, as, for instance, a purchaser under an unrecorded deed,
but for the fact that the attaching creditors had acquired a prior
lien thereon. In such case the statute recognizes the validity
of the lien, but preserves it for the benefit of the entire body of
creditors, by reason of the fact that the attachment was dis·
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solved as a preferential lien in favor of the attaching creditors,

by the institution of proceedings in bankruptcy.

In the present case Baird had contracted to convey the prop-

erty to the Roanoke Furnace Company, possession had been

taken, and the consideration paid, but the deed was not actually

executed and recorded until after the attachment had been

levied. Hence, under the Virginia statute, the validity of which

is not questioned, the lien of the attachment took precedence of

the deed, and would have remained a prior lien, had it not been

for the institution of the bankruptcy proceedings within four

months. This dissolved the attachment, and, had the case rested

here, the property would have apparently passed to the furnace

company, or to its trustee in bankruptcy, Shimer; but at this

point the court, under the second proviso of § 67/, interposed

and recognized the lien of the attachment; not, however solely

for the benefit of the attaching creditors, but for the benefit of

Baird's estate. Shimer made no objection, and the court de-

clined to express an opinion as to his rights.

This is one of the very contingencies provided for by the sec-

ond clause of the section, which apparently vests in the court

a certain discretion with regard to the preservation of the right

acquired under the attachment or other lien. In this case the
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court recognized the validity of the lien, the trustee of the fur-

nace company making no objection to this; but the attaching

creditors insist that, as the lien was acquired for their own

benefit, they should not be required to share with the general

creditors of Baird's estate.

Their argument is based upon the theory that the second clause

was not intended to apply to liens acquired upon the estate of

third parties, but to property which would have passed to

Baird's trustee had the attachment not been levied. In other

words, that the bankruptcy court has nothing to do with the

property, since it really did not belong to the bankrupt, and

would have passed to his vendee if the attachments had not been

levied upon it. Indeed, the opinion especially finds that "had

valid attachments not been levied, the property would have

passed to the trustee of the Roanoke Furnace Company."

To what extent liens obtained by prior judicial proceedings

shall be recognized is a matter wholly within the discretion of

Congress. It might have validated all such liens, even though

obtained the day before proceedings were instituted. It might

probably have invalidated all such liens whenever obtained. It

solved as a preferential lien in favor of the attaching creditors,
by the institution of proceedings in bankruptcy.
In the present case Baird bad contracted to convey the property to the R-0anoke Furnace Company, possession had been
taken, and the consideration paid, but the deed was not actually
executed and recorded until after the attachment had been
levied. Hence, under the Virginia statute, the validity of which
is not questioned, the lien of the attachment took precedence of
the deed, and would have remained a prior lien, had it uot been
for the institution of the bankruptcy proceedings within four
months. This dissolved the attachment, and, had the ease rested
here, the property would have apparently passed to the furnace
company, or to its trustee in bankruptcy, Shimer; but at this
point the court, under the second proviso of § 67f, interposed
and recognized the lien of the attachment; not, however solely
for the benefit of the attaching creditors, but for the benefit of
Baird's estate. Shimer made no objection, and the court declined to express an opinion as to his rights.
This is one of the very contingencies provided for by the second clause of the section, which apparently vests in the court
a certain discretion with regard to the preservation of the right
acquired under the attachment or other lien. In this case the
court recognized the validity of the lien, the trustee of the furnace company making no objection to this; but the attaching
creditors insist that, as the lien was acquired for their own
benefit, they should not be required to share with the general
creditors of Baird's estate.
Their argument is based upon the theory that the second clause
was not intended to apply to liens acquired upon the estate of
third parties, but to property which would have passed to
Baird's trustee had the attachment not been levied. In other
words, that the bankruptcy court has nothing to do with the
property, since it really did not belong to the bankrupt, and
would have passed to his vendee if the attachments had not been
levied upon it. Indeed, the opinion especially finds that ''had
valid attachments not been levied, the property would have
passed to the trustee of the Roanoke Furnace Company.''
To what extent liens obtained by prior judicial proceedings
shall be recognized is a matter wholly within the discretion of
Congress. It might have validated all such liens, even though
obtained the day before proceedings were instituted. It n1ig~t
probably have invalidated all such liens whenever . obtained.
lt
.
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took a middle course, and invalidated all liens obtained through

legal proceedings within four months prior to the filing of the

petition, but at the same time preserved to the general body of

creditors, as against third parties (such as purchasers under an

unrecorded deed), such liens as attaching creditors had secured

upon property which would have passed to the subsequent pur-

chaser in case the attachment had not been levied. It is true

that the attaching creditors are thereby deprived of the fruits

of their diligence, but the same thing would have happened had

the attachment been levied upon property to which the bankrupt

had the whole and undisputed title, or of which he had made a

fraudulent conveyance. As remarked by the district judge,

"In cases where the bankrupt makes a valid conveyance, or

where his fraudulent vendee makes a valid conveyance, the pur-

pose of the law is worked out by preserving and enforcing the

liens of the attaching creditors for the pro rata benefit of all

the creditors." [126 Fed. 847.]

§ 67/ is merely carrying out the general purposes of the act,

of securing to the creditors the entire property of the bankrupt,

reckoning as part of such property liens obtained by attaching

creditors against real estate which had been transferred to an-

other, though no deed had been actually executed and recorded.
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The argument that § 67/ in question here refers only to liens

upon property which, if such liens were annulled, would pass

to the trustee of the bankrupt, we think is unsound, since that

contingency is amply provided for by the prior clause of the

section annuling all such liens and providing that property af-

fected thereby shall pass to the trustee as a part of the estate.

Under the argument of the attaching creditors in this case, the

subsequent clause would be entirely unnecessary. This clause

evidently contemplates that attaching creditors may acquire

liens upon property which would not pass to the bankrupt if

the liens were absolutely annulled, and therefore recognizes

such liens, but extends their operation to the general creditors.

Had no proceedings in bankruptcy been taken, doubtless this

property would have been sold for the benefit of the attaching

creditors.

The general rule relied upon by the bank in this ease, that

the words '' prj|Q£rfy_l>£-Ll1 p htfkmpt" mean^pn^y the property

tojivMch^the jjjinkji^js j^eficially^ enljtled^ad-4p not include.

property to whicJi he haajjnlya barelegaljjtle^^s perhaps justi-

fied^byour, decision, in Hewit^Jfoi-li" Mnah Works, 194 U. S.

took a middle course, and invalidated all liens obtained through
legal proceedings within four months prior to the filing of the
petition, but at the same time preserved to the general body of
creditors, as against third parties (such as purchasers under an
unrecorded deed), such liens as attaching creditors had secured
upon property which would have passed to the subsequent purchaser in case the attachment had not been levied. It is true
that the attaching creditors are thereby deprived of the fruits
of their diligence, but the same thing would have happene<l had
the attachment been levied upon property to which the bankrupt
had the whole and undisputed title, or of which he had made a
fraudulent conveyance. As remarked by the district judge,
'' In cases where the bankrupt makes a valid conveyance, or
where his fraudulent vendee makes a valid conveyance, the purpose of the law is worked out by preserving and enforcing the
liens of the attaching creditors for the pro rata benefit of all
the creditors." [126 Fed. 847.]
§ 61{ is merely carrying out the general purposes of the act,
of securing to the creditors the entire property of the bankrupt,
reckoning as part of such property liens obtained by attaching
creditors against real estate which had been transferred to another, though no deed had been actually executed and recorded.
The argument that § 61{ in question here refers only to liens
upon property which, if sueh liens were annulled, would pass
to the trustee of the bankrupt, we think is unsound, since that
contingency is amply provided for by the prior clause of the
section annuling all such liens and providing that property affected thereby shall pass to the trustee as a part of the estate.
Under the ar.gument of the attaching creditors in this case, the
subsequent clause would be entirely unnecessary. This clause
evidently contemplates that attaching creditors may acquire
liens upon property which would not pass to the bankrupt if
the liens were absolutely annulled, and therefore recognizes
such liens, but extends their operation to the general creditors.
Had no proceedings in bankruptcy been taken~ doubtless this
property would have been sold for the benefit of the attaching
creditors.
'
The general rule relied upon by the bank in this oase, that
the words "iu:~ of-t.he.,..ba.Wa:Jlpt" m~ty
t w · c the
eficiall en ·tied
o not include
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296, 48 L. ed. 986, 24 Sup. Ct. Rep. 690. But the extent to

which the bankruptcy court shall recognize the rights obtained

by creditors upon property attached as the property of the

bankrupt, though in fact such property had been conveyed by

an unrecorded contract, is a matter solely within the discretion

of Congress. Thja^liens^cquirejj i_u_tliis case were liens upon

property which, as to attaching creditors, was the property of

theba^ruDt. and Congress may lawfully insist that it. shall hp

reckoned as a part of his estate, and pass to the trustee. As

remarked^ by the Court of Appeals: -TTherule that the trustee

takes the estate of the bankrupt in the same plight as the bank-

rupt held it is not applicable to liens which, although valid as

to the bankrupt, are invalid as to creditors." [66 C. C. A. 550,

133 Fed. 720.]

If the interest of Baird in this property were sold solely for

the benefit of the attaching creditors, it would obviously result

in a preference to those creditors over the general creditors of

his estate, and in fraud of the bankruptcy act, which is designed

to secure equality among all creditors.

The judgment of the Court of Appeals is affirmed.25

25—Mr. Justice Harlan, Mr. Jus-

tice White, and Mr. Justice Peck-
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ham dissented.

—Construction of 67c and 67f.

—'' i 67c declares that all liens

obtained by suit in law or in

equity, including an attachment upon

296, 48 L. ed. 986, 24 Sup. Ct. Rep. 690. But the extent to
which the bankruptcy court shall recognize the rights obtained
by creditors upon property attached as the property of the
bankrupt, though in fact such property had been conveyed by
an unrecorded contract, is a matter solely within the discretion
of Congress. The li':!!l acg__ui!:,S!d in t~ case were liens uggn
property which 'as to attaching creclitor , was the pro ertv of
t~ruot. and Co~ess may law
y mist that it shaJJ he
reckoned as a art of is
ate, and
tr te
As
remark
y the Court of Appeals: "The rule that the trustee
takes the estate of the bankrupt in the same plight as the bankrupt held it is not applicable to liens which, although valid as
to the bankrupt, are invalid as to creditors.'' [ 66 C. C. A. 550,
133 Fed. 720.]
If the interest of Baird in this property were sold solely for
the benefit of the attaching creditors, it would obviously result
in a preference to those creditors over the general creditors of
his estate, and in fraud of the bankruptcy act, which is designed
to secure equality among all creclitors.
The judgment of the Court of Appeals is affirmed.2 5 -

mesne process or a judgment by con-

fession begun within four months be

fore the filing of the petition in

bankruptcy, shall be dissolved by

the adjudication if it appear that

said lien was obtained or permitted

while the debtor was insolvent, and

that its existence and enforcement

will work a preference. This clause,

it would seem, recognizes a prefer-

ence obtainable through an attach-

ment, acquired upon mesne process

pursuant to a suit or proceeding at

law or in equity, the condition being

that the attachment shall have been

made while the debtor was insolvent,

and its existence and enforcement

will so operate; that is, as a prefer-

ence.

'' § 67f provides that all levies,

judgments, attachments, or other

liens obtained through legal proceed-

ings against a person who is insol-

vent at any time within four months

prior to the filing of the petition in

bankruptcy, shall be null and void

in case he is adjudged a bankrupt,

and that the property affected there-

by shall be wholly discharged and

released from the same. It has been

held and determined that subdivi-

sion 'c' is repugnant to the provi-

sions of subdivision 'f,' on the same

subject, and that the latter provi-

sions are controlling. In re Richards,

96 Fed. 933, 935, 37 C. C. A. 634;

Bear v. Chase, 99 Fed. 920, 40 C. C.

A. 182. We quote from the opinion

in the former case:

"'These two subdivisions, "c" and

"f," in our judgment, are plainly

25-Mr. Justice HARLAN, Mr. Justice WRITE, and Mr. Justice PECKHAM diMeD.ted,
-Con.atruction of 670 and 67{.
- ' ' § 67c declares that all lien•
obtained by suit in law or in
equity, including an attachment upon
mesne proceea or a judgment by con·
fes11ion begun withln four months be·
fore the filing of the petition in
bankruptcy, shall be di1111olve<l by
the adjudication if it appear that
so.id lien was obtained or permitted
while the debtor was insolvent, and
that its emtence and enforcement
will work a preference. This clause,
it would seem, recognizes a prefer·
ence obtainable through an attachment, acquired upon mesne process
pursuant to a suit or proceeding at
law or in equity, the condition being
that the attachment shall have been
made while the debtor was insolvent,
and its existence and enforcement
will so operate; that ill, as a prefer·
ence.

'' § 67f providee that all levies,
judgment., attachments, or other
liens obtained through legal proceed·
ings against a person who ia insolvent at any time within four months
prior to the filing of the petition in
bankruptcy, shall be null and void
in case he is adjudged a bankropt,
and that the property a1feet.ed thereby shall be wholly discharged and
released from the same. It baa been
held and determined that subdivision 'c' is repugnant to th~ provi·
sions of subdivision 1 f,' on the same
subject, and that the latter provisions are controlling. In re Richa.rdl1
96 Fed. 933, 935, 37 C. C. A. 634;
Bear v. Chase, 99 Fed. 920, 40 C. C.
A. 182. We quote from the opinion
in the former case:
" 'These two subdivisions, "<!!' and
"f," in our judgment, are plainly
antagonistic and irreconcilable. The
former saves a lien obtained through
legal proceedings ~ within four
months unless it was obtained and
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LIBBY v. HOPKINS

104 U. S. 303, 26 L. ed. 769
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(United States Supreme Court. October term, 1881)

Error to the Supreme Court of the state of Ohio.

The suit was brought in the Superior Court of Cincinnati, by

LIBBY v. HOPKINS

A. T. Stewart & Co., of which firm the plaintift*s in error are

the survivors, against Lewis C. Hopkins and wife, and Isaac

104 U. S. 303, 26 L. ed. 769

M. Jordan, trustee in bankruptcy of Hopkins.

'

It appears from the record that A._ T,_ Stewjgt *fc Co., mer-

(United States Supreme Court. October term, 1881)

chants, of the city of New York, loaned. June 6, 1866, Hopkins,

a merchant of Cincinnati, Ohio, $100.000. and took his promis-

sory note of that date therefor, payable on demand with interest

from date, to_^ecurft tjjfi p^ym^pi nf which he executed and

deIiveredjQjh^m_sj^eraj_jnortgages on real_estatejn Cincinnati

and its vicinity. Both before and after that date he bought of

permitted while the debtor was in- al. 194 Fed. 785, 114 C. C. A.—, No.

solvent, or the creditor had reason-

able cause to believe such insolvency,

or the lien was sought and permitted

in fraud of the provisions of the act.

The question of the pecuniary condi-

tion of the debtor and knowledge
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upon the part of the creditor are in-

fluential in determining the validity

of the lien so obtained. But sub-

division "t" is broader in its scope,

and avoids all liens obtained through

legal proceedings within the time

stated against a person who is in-

solvent, within the meaning of the

subdivision, irrespective of knowl-

edge on the part of the creditor of

the fact of insolvency, and irrespect-

ive of the question whether the ob-

taining of the lien was in any way

suffered and permitted by the deb-

tor. It avoids all liens obtained

through legal proceedings against a

person who is insolvent within four

months before the filing of the peti-

tion.'

'' See, also, Cook v. Robinson et

2,013, just decided.

"Notwithstanding the repugnancy

of subdivision 'c' to subdivision 'f,'

and that the provisions of the latter

are controlling, those of the former

still remain for the purpose of in-

terpretation, as the intendment of

the act must be gathered from a

reading of all its provisions as

enacted in pari materia. So read-

ing the provisions as they relate to

a preference, we find that a prefer-

ence may not only consist in the

bankrupt's procuring or suffering a

judgment to be entered against him

or making a transfer of his prop-

erty within four months of the filing

of the petition in bankruptcy, but

also in the creation of a lien by way

of attachment, or the confession of

a judgment within four months of

the filing of the petition, the exist-

ence and enforcement of which will

work a preference." Folger v.

Putnam, 194 Fed. 793.

Error to the Supreme Court of the state of Ohio.
The suit was brought in the Superior Court of Cincinnati, by
A. T. Stewart & Co., of which firm the plaintiffs in error are
the survivors, against Lewis C. Hopkins and wife, and Isaac
M. Jordan, trustee in bankruptcy of Hopkins.
It appears from the record that A. Th Stewart.. j Co., merchants, of the city of New York, l~d, June 6, 1866, l!2Pkin..!,,
a merchant of Cincinnati, Ohio, $100.000. and took his promissory note of that date therefor, payable on demand with interest
from date, ~.secun: ~ .payment-of which he executed and
delivere_Q to the~rtgages on real estat1L,in Cincinnati
an.d itsVIcinity. Both before and after that date he bought of
permitted while the debtor was ineolvent, or the creditor had reasonable cauae to believe such insolvency,
or the lien was sought and ~rmitted
in fraud of the provisions of the act.
The question of the pecuniary condition of the debtor and knowledge
upon the part of the creditor are in·
tluential in determining the validity
of the lien so obtained. But subdivision '' f'' is broader in its eeope,
and avoids all liens obtained through
legal proeeedings within the time
stated against a person who is in·
solvent, within the meaning of the
1mbdivision, irrespecth·e of knowledge on the pa.rt of the creditor of
the fact of insolvency, and irrespective of the question whether the ob·
taining of the lien was in any way
suffered and permitted by the debtor. It avoids all liens obtained
through legal proceedings agaim1t a
person who is in8olvent within four
months before the filing of the petition.'
' ' See, also, Cook v. Robinson ~t

al., 194 Fed. 785, 114 C. C. A.-, No.
9.,013, just decided.

''Notwithstanding the repugnancy
of subdivision 'c' to subdivi11ion 'f,'
and that the pro\""isions of the latter
are controlling, those of the former
still remain for the purpose of in·
terpretation, as the intendment of
the act must be gathered from a
reading of all its provisions as
enacted in pan materia. So reading the provi11ions as they relate to
a preference, we find that a preference may not only consist in the
bankrupt's procuring or suffering a
judgment to be entered against him
or making a transfer of his prop·
erty within four months of the filing
of the petition in bankruptcy, but
also in the creation of a lien by way
of attachment, or the confession of
a judgment within four months of
the filing of the petition, the existence and enforcement of which will
work a preference. '' Folger v.
Putnam, 194 Fed. 793.
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them large quantities of goods, and as a matter of convenience

kept with them two accounts,—one a cash and the other a

merchandise account. They were his hankers. All his remit-

tances were sent to them and credited to him in the cash account.

By drafts thereon he paid his debts for merchandise to them

and other New York merchants, and in order to replenish it he

borrowed the $100,000 above mentioned, and it was carried to

his credit in that account. On May 4, 1867, he paid on his note

$25,000. On Nov. 12, 1867, he remitted to Stewart & Co.,

$10,000, on Dec. 27, 1867, $17,000, on the 28th of the same

month, $10,000, and on the 30th, $48,025. He directed these

remittances to be applied to the payment of his note and to be

credited thereon. It is now no longer disputed that the first

three of these remittances were so applied. The last two, with

the interest thereon, constitute the sum now in controversy.

On Jan. 1, 1868, Hopkins suspended business, insolvent. At

that time he owed A. T. Stewart & Co., $231,515 on account,

and unsecured. His liabilities to others amounted to more than

$500,000. A petition in bankruptcy was filed against him Feb-

ruary 29. He was adjudicated a bankrupt March 30. On Apri1

30 Jordan was appointed trustee.

As to the foregoing facts there is no dispute.
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In August, 1868, on what day the record does not show,

Stewart & Co. commenced this suit for the foreclosure of the

mortgages, claiming as due the full amount of the note, less the

payment of $25,000.

The answer, besides other defenses not pertinent to any con-

tention now raised, averred that Hopkins had paid on the note,

not only the said sum of $25,000, but also the remittances above

mentioned, making the total amount paid thereon $110,025;

and, after alleging that said payments were made in fraud of

the bankrupt act, demanded, by way of counterclaim, a judg-

ment against Stewart & Co. therefor.

The reply admitted that Hopkins requested Stewart & Co. to

credit the remittances on his mortgage debt, and averred that

they were held subject to his order, and continued to be so held,

up to the time when the rights of Jordan, trustee, attached,

subject to such law of set-off as is provided in the bankrupt act.

It nowhere appeared in the pleadings that Hopkins was in-

debted to the plaintiffs on any unsecured claim, or in any other

way, except upon the note for $100,000. No unsecured debt of

Hopkins was pleaded as a set-off or otherwise.

them large quantities of goods, and as a matter of convenit>nee
kept with them two account&,-one a cash and the othn a
merchandise account. They were his bankers. All his remittances were sent to them and credited to him in the cash account.
By drafts thereon he paid his debts for merchandise to them
and other New York merchants, and in order to replenish it be
borrowed the $100,000 above mentioned, and it was carried U>
his credit in that account. On May 4, 1867, he paid on his note
$25,000. On Nov. 12, 1867, he remitted to Stewart & Co.,
$10,000, on Dec. 27, 1867, $17,000, on the 28th of the same
month, $10,000, and on the 30th, $48,025. He directed these
remittances to be applied to the payment of his note and to be
credited thereon. It is now no longer disputed that the first
three of these remittances were so applied. The last two, with
the interest thereon, constitute the sum now in controversy.
On Jan. 1, 1868, Hopkins suspended business, insolvent. At
that time he owed A. T. Stewart & Co., $231,515 on account,
and unsecured. His liabilities to others amounted to more than
$500,000. A petition in bankruptcy was filed against him February 29. He was adjudicated a bankrupt March 30. On April
30 Jordan was appointed trustee.
AB to the foregoing facts there is no dispute.
In August, 1868, on what day the record does not show,
Stewart & Co. commenced this suit for the foreclosure of the
mortgages, claiming as due the full amount of the note, less the
payment of $25,000.
The answer, besides other defenses not pertinent to any con·
tention now raised, averred that Hopkins had paid on the note,
not only the said sum of $25,000, but also the remittances above
mentioned, making the total amount paid thereon $110,025;
and, after alleging that said payments were made in fraud of
the bankrupt act, demanded, by way of counterclaim, a judgment against Stewart & Co. therefor.
The reply admitted that Hopkins requested Stewart & Co. to
credit the remittances on his mortgage debt, and averred that
they were held subject to his order, and continued to be so held,
up to the time when the rights of Jordan, trustee, attached,
subject to such law of set-off as is provided in the bankrupt act.
[t nowhere appeared in the pleadings that Hopkins was indebted to the plaintiffs on any unsecured claim, or in any other
way, except upon the note for $100,000. No unsecured debt of
Hopkins was pleaded as a set-off or otherwise.
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The Superior Court found that the mortgages were valid, and

the first lien on the premises therein described, and that there

was due thereon, including interest, the sum of $75,957.06. It

rendered a final decree that unless that sum with interest be

paid within one hundred and eighty days therefrom to Stewart

& Co., the mortgaged premises should be sold.

The court further found that when Hopkins made the last

two remittances, of $10,000 and $48,025, respectively, it was

with the intent and the express instruction in writing to Stewart

& Co. to apply them in discharging the mortgage claim; that

Stewart & Co. refused to do so, but assumed, without his au-

thority or consent, to apply and did apply them to his credit

on the general account against him for merchandise; and that

Stewart & Co. had no right to make such application; and that

the remittances remained in their hands as his moneys from

the several days of their payment until Feb. 29, 1868, when the

title of Jordan as trustee attached thereto. It also found that the

said two several sums were not subject to any claim of set-off

or cross-demand, or of mutual debts or credits, on the part of

Stewart & Co., under § 20 of the Bankrupt Act, or otherwise.

The court, therefore, rendered a decree in favor of Jordan,

trustee, against Stewart & Co., for $58,025, the aggregate of
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the last two remittances, with interest, amounting in all to

$75,981.36.

The case was carried, by the petition in error of Stewart &

Co., and the cross-petition in error of Jordan, trustee, to the

Supreme Court of Ohio, by which the decree of the Superior

Court was affirmed.

Stewart & Co. thereupon brought the case here by writ of

error. Some of the members of the firm have died, and Libby

and another are its surviving members.

Mr. Justice WOODS, after stating the facts, delivered the

opinion of the court.

The only question to which our attention is directed by the

plaintiffs is that of set-off under the twentieth section of the act

of March 2, 1867, c. 176 (14 Stat. 517), which is as follows:

"In all cases of mutual debts or mutual credits between the

parties, the account between them shall be stated, and one debt

set off against the other, and the balance only shall be allowed

or paid, but no set-off shall be allowed of a claim in its nature

not provable against the estate; Provided, that no set-off shall

The Superior Court found that the mortgages were valid, and
the first lien on the premises therein described, and that there
was due thereon, including interest, the sum of $75,957.06. It
rendered a final decree that unless that sum with interest be
paid within one hundred and eighty days therefrom to Stewart
& Co., the mortgaged premises should be sold.
The court further found that when Hopkins made the last
two remittances, of $10,000 and $48,025, respectively, it was
with the intent and the express instruction in writing to Stewart
& Co. to apply them in discharging the mortgage claim ; that
Stewart & Co. refused to do so, but assumed, without his authority or consent, to apply and did apply them to his credit
on the general account against ·him for merchandise; and that
Stewart & Co. had no right to make such application; and that
the remittances remained in their hands as his moneys from
the several days of their payment until Feb. 29, 1868, when the
title of Jordan as trustee attached thereto. It also found that the
said two several sums were not subject to any claim of set-off
or cross-demand, or of mutual debts or credits, on the part of
Stewart & Co., under § 20 of the Bankrupt Act, or otherwise.
The court, therefore, rendereii a decree in favor of Jordan,
trustee, against Stewart & Co., for $58,025, the aggregate of
the last two remittances, with interest, amounting in all to
$75,981.36.
The case was carried, by the petition in error of Stewart &
Co., and the cross-petition in error of Jordan, trustee, to the
Supreme Court of Ohio, by which the decree of the Superior
Court was affirmed.
Stewart & Co. thereupon brought the case here by writ of
error. Some of the members of the firm have died, and Libby
and another are its surviving members.
Mr. Justice WOODS, after stating the facts, delivered the
opinion of the court.
The only question to which our attention is directed by the
plaintiffs is that of set-off under the twentieth section of the act
of March 2, 1867, c. 176 (14 Stat. 517), which is as follows:
''In all cases of mutual debts or mutual credits bctwt•en the
parties, the account between them shall be stated. and one debt
set off against the other, and the balance only shall be allowed
or paid, but no set-off shall be allowed of a claim in its nature
not provable against the e.state; Provided, that no set-off shall
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be allowed in favor of any debtor to the bankrupt of a claim

purchased by or transferred to him after the filing of the peti-

tion. '' This provision was in force at the time of the trial, and

is now substantially incorporated in § 5073 of the Revised

Statutes.

The contention of the plaintiffs is that they were entitled un-

der this section to set off an unsecured account due them from

Hopkins against the $58,025 remitted to them by him with direc-

tions to credit it on his mortgage debt, and which they refused

so to apply.

Waiving the difficulty that they have not pleaded that account

as a set-off, we shall consider the question made by them. That

account is a claim provable against the bankrupt estate, and it

was not purchased by or transferred to them after the filing

of the petition in bankruptcy. The controversy is, therefore,

reduced to this issue: Were that account and the money trans-

mitted by Hopkins to them, and held and not applied by them

to the mortgage debt, mutual credits, or mutual debts which

could be set off against each other under the twentieth section

of the Bankrupt Actt

The plaintiffs insist that the term "mutual credits" is more

comprehensive than the term "mutual debts" in the statutes
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relating to set-off; that credit is synonymous with trust, and the

trust or credit need not be money on both sides; that where there

is a deposit of property on one side without authority to turn

it into money, no debt can arise out of it; but where there are

directions to turn it into money it may become a debt, the reason

being that when turned into money it becomes like any other

mutual debt. They say that the first of the two remittances

under consideration is not proved to have been other than money,

but as it was only $10,000 its application to the note could not

be required. The larger remittance was in drafts, and their ap-

plication could not be required. But there was authority to turn

them into money, and that to get the money on them it was

necessary that the drafts should be indorsed by the plaintiffs,

and that the indorsement to and collection by them put the

money received in the same plight as if the drafts had been sent

to them for collection. We cannot assent to these views, and

they receive but little support from the adjudged cases.

Ex parte Deeze (1 Atk. 228) arose under the twenty-eighth

section of the statute 5 Geo. II, c. 30, which provides that "when

it shall appear to the said commissioners [in bankruptcy] or

be allowed in favor of any debtor to the bankrupt of a claim
purchased by or transferred to him after the filing of the petition.'' This provision was in force at the time of the trial, and
is now substantially incorporated in § 5073 of the Revised
Statutes.
The contention of the plaintiffs is that they were entitled under this section to set off an unsecured account due them from
Hopkins against the $58,025 remitted to them by him with directions to credit it on his mortgage debt, and which they refused
so to apply.
Waiving the difficulty that they have not pleaded that account
as a set-off, we shall consider the question made by them. That
account is a claim provable against the bankrupt estate, and it
was not purchased by or transferred to them after the filing
of the petition in bankruptcy. The controversy is, therefore,
reduced to this issue: Were that account and the money transmitted by Hopkins to them, and held and not applied by them
to the mortgage debt, mutual credits, or mutual debts which
could be !Wt off against each other under the twentieth section
of the Bankrupt Act T
The plaintiffs insist that the term "mutual credits" is more
comprehensive than the term "mutual debts" in the statutes
relating to set-off; that credit is synonymous with trw1t, and the
trust or credit need not be money on both sides; that where there
is a deposit of property on one side without authority to turn
it into money, no debt can arise out of it; but where there are
directions to turn it into money it may become a debt, the reason
being that when turned into money it becomes like any other
mutual debt. They say that the first of the two remittances
under consideration is not pro~ed to have been other than money,
but as it was only $10,000 its application to the note could not
be required. The larger remittance was in drafts, and their application could not be required. But there was authority to turn
them into money, and that to get the money on them it was
neces~1ry that the drafts should be iudorsed by the plaintiffs,
and that the indorsement to and collection by them put the
money received in the same plight as if the drafts had been sent
to them for collection. We cannot assent to these views, and
they receive but little support from the adjudged cases.
Ex parte Deeze (1 Atk. 228) arose under the twenty-eighth
section of the statute 5 Geo. II, c. 30, which provides that ''when
it &hall appear to the said commissionen [in bankruptcy] or
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the major part of them, that there hath been mutual credit

given by the bankrupt and any other person, or mutual debts

between the bankrupt and any other person, at any time before

such person became bankrupt, the said commissioners, or the

major part of them or the assignees of such bankrupt's estate,

shall state the account between them, and one debt shall be set

against another, and what shall appear to be due on either side

on the balance of said account, and on setting such debts against

one another, and no more shall be claimed on either side re-

spectively." In that case, a packer claimed to retain goods not

only for the price of packing them, but for a sum of £500 lent

to the bankrupt on his note. Lord Hardwicke determined that

he had such right on the ground of mutual credits, holding that

the words "mutual credits" have a larger effect than "mutual

debts," and that under them many cross-claims might be al-

lowed in cases of bankruptcy, which in common cases would be

rejected.

But this ruling was subsequently made narrower by Lord

Hardwicke himself, in Ex parte Ockenden (id. 235), and was

in effect overruled in Rose v. Hart, 8 Taunt. 499. In that case

trover was brought for cloths deposited by the bankrupt pre-

viously to his bankruptcy, with the defendant, a fuller, for the

purpose of being dressed. It was held that the defendant was
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not entitled to detain them for his general balance for such

work done by him for the bankrupt previously to his bankruptcy,

for there was no mutual credit within that section. And the

court declared that the term "mutual credits" in the act meant

only such as must in their nature terminate in debts.

The rule established in this case, as to the nature of the cred-

its which can be the subject of set-off, has been declared in other

cases. Smith v. Hodson, 4 T. R. 211; Easum v. Cato, 5 Barn. &

Aid. 861. The effect of the authorities is, that the term "mutual

credits" includes only such, where a debt may have been within

the contemplation of the parties.

These authorities make it clear that, even under the Bank-

rupt Act of 5 Geo. II, the plaintiffs would have no right to the

set-off claimed by them. And they lose sight of the controlling

fact that the money and the drafts which they turned into

money were remitted, with express directions to apply them on

a specific debt. Without the consent of Hopkins they could

never be changed into a debt due to him from the plaintiffs,

and that consent has never been given.

the major part of them, that there hath b,een mutual credit
given by the bankrupt and any other person, or mutual debts
between the bankrupt and any other person, at any time before
such person became bankrupt, the said commissioners, or the
major part of them or the assignees of such bankrupt's estate,
shall state the account between them, and one debt shall be set
against another, and what shall appear to he due on either side
on the balance of said account, and on setting such debts against
one another, and no more shall be claimed on either side respectively." In that case, a packer claimed to retain goods not
only for the price of packing them, but for a sum of £500 lent
to the bankrupt on his note. Lord Hardwicke determined that
he had such right on the ground of mutual credita, holding that
the words "mutual credits" have a larger effect than "mutual
debts,'' and that under them many cro&C1--claims might be allowed in cases of bankruptcy, which in common cases would be
rejected.
But this ruling was subsequently made narrower by Lord
Hardwicke himself, in Ex parte Ocken den (id. 235), and was
in effect overruled in Rose v. Hart, 8 Taunt. 499. In that case
trover was brought for cloths deposited by the bankrupt previously to his bankruptcy, with the defendant, a fuller, for the
purpose of being dressed. It was held that the defendant was
not entitled to detain them for his general balance for such
work done by him for the bankrupt previously to his bankruptcy,
for there was no mutual credit within that section. And the
court declared that the term "mutual credits" in the act meant
only such as must in their nature terminate in debts.
The rule established in this case, as to the nature of the credits which can be the subject of set-off, has been declared in other
cases. Smith v. Hodson, 4 T. R. 211; Easum v. Cato, 5 Barn. &
Aid. 861. The effect of the authorities is, that the tenn ''mutual
credits'' i~cludes only such, where a debt may have been within
the contemplation of the parties.
These authorities make it clear that, even under the Bankrupt Act of 5 Geo. II, the plaintiffs would have no right to the
set-off claimed by them. And they lose sight of the controlling
fact that the money and the drafts which they turned into
money were remitted, with express directiODB to apply them on
a specific debt. Without the consent of Hopkins they could
never be changed into a debt due to him from the plaintiffs,
and that consept has never been given.
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Whether or not he had the right to direct the application is

immaterial. There was no legal obstacle to the application as

directed. The fact that he gave the direction imposed on the

plaintiffs the obligation to apply the money as directed, or to

return it to him.

They had no better right to refuse to make the application and

to retain the money and set off against it the debt due to them

from Hopkins, than if they had been directed to pay the money

on a debt due from him to another of his creditors, or than they

had to apply to the payment of his debt to them money which

he left with them as a special deposit.

Hopkins sent them the money and drafts, upon the faith and

trust that they would be applied according to his instructions.

The refusal so to apply them did not change the relations of the

parties to this fund, nor make that a debt which before such re-

fusal was a trust. To so hold would be to permit a trustee to

better his condition by a refusal to execute a trust which he had

assumed. Winslow v. Bliss (3 Lans. (N. Y.) 220) and Scam-

mon v. Kimball (92 U. S. 362), cited by the plaintiffs to sup-

port their contention, are cases where a bank or banker was

allowed to set off the money of a depositor against a debt due

from him to the bank. The answer to these authorities is that
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the relation between a bank and its general depositor is that of

debtor and creditor. When he deposits moneys with the bank,

it becomes his debtor to the amount of them. Foley v. Hill,

2 H. L. Cas. 28; Bank of the Republic v. Millard, 10 Wall. 152;

Bullard v. Randall, 1 Gray (Mass.), 605. When, therefore, he

becomes indebted to the bank, it is a case of mutual debt and

mutual credit, which may well be set off against each other.

But in this case there was no deposit. The relation of banker

and depositor did not arise, consequently there was no debt.

When A. sends money to B., with directions to apply it to a

debt due from him to B., it cannot be construed as .a deposit,

even though B. may be a banker. The reason is plain. The con-

sent of A. that it shall be considered a deposit, and not a pay-

ment, is necessary and is wanting.

Another answer to the contention of the plaintiffs is found

in the language of the twentieth section of the Bankrupt Act

of March 2, 1867, c. 176, which differs materially from that of

the twenty-eighth section of 5 Geo. II, c. 30. In our act the

terms "credits" and "debts" are used as correlative. What is

a debt on one side is a credit on the other, so that the term

Whether or not he had the right to direct the application is
immaterial. There was no legal obstacle to the application as
directed. The fact that he gave the direction imposed on the
plaintiffs the obligation to apply the money as directed, or to
return it to him.
They had no better right to refuse to make the application and
to retain the money and set off against it the debt due to them
from Hopkins, than if they had been directed to pay the money
on a debt due from him to another of bis creditors, or than they
had to apply to the payment of his debt to them money which
he left with them as a special deposit.
Hopkins sent them the money and drafts, upon the faith and
trust that they would be applied according to his instructions.
The refusal so to apply them did not change the relations of the
parties to this fund, nor make that a debt which before such refusal was a trust. To so hold would be to permit a trustee to
better his condition by a refusal to execute a trust which he had
assumed. Winslow v. Bliss (3 Lans. (N. Y.) 220) and Scammon v. Kimball (92 U. S. 362), cited by the plaintiffs to support their contention, are cases where a bank or banker W88
allowed to set off the money of a depositor against a debt due
from him to the bank. The answer to these authorities is that
the relation between a bank and its general depositor is that of
debtor and creditor. When he deposits moneys with the bank,
it becomes his debtor to the amount of them. Foley v. Hill,
2 H. L. Cas. 28; Bank of the Republic v. Millard, 10 Wall. 152;
Bullard v. Randall, 1 Gray (Mass.), 605. When, therefore, be
becomes indebted to the bank, it is a case of mutual debt and
mutual credit, which may well be set off against each other.
But in this case there was no deposit. The relation of banker
and depositor did not arise, consequently there was no debt.
When A. sends money to B., with directions to apply it to a
debt due from him to B., it cannot be construed as .a deposit,
even though B. may be a banker. The reason is plain. The consent of A. that it shall be considered a deposit, and not a payment, is necessary and is wanting.
Another answer to the contention of the plaintiffs is found
in the language of the twentieth section of the Bankrupt Act
of March 2, 1867, c. 176, which differs materially from that of
the twenty-eighth section of 5 Geo. II, c. 30. In our act the
terms ''credits'' and ''debts'' are used as correlative. What is
a debt on one side is a credit on the other, so that the term
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"credits" can have no broader meaning than the term "debts."

We find no warrant in the language of the section or its context

for extending the term "credits" so as to include trusts. Gen-

erally we know that "credit" and "trust" are not synonymous

terms. They have distinct and well-settled meanings, and we see

no reason why they should be confounded in interpreting the

twentieth section of the Bankrupt Act.

To authorize a set-off there must be mutual credits or mutual

debts. The remitting of certain money assets by Hopkins to the

plaintiffs, to be applied by them according to his instructions,

did not make them his debtors, but his trustees. So that there

were in the case no mutual credits or debts. The indebtedness

was all on the side of Hopkins. The plaintiffs owed him noth-

ing. They held his money in trust to apply it as directed by

him.

They refused to make the application as he directed. They

held it, therefore, subject to his order. They continued so to

hold it until the rights of the trustee in bankruptcy attached,

and until he sought to recover it by his counter-claim filed in

this case.

The only contention of the plaintiffs set up in this court is

that the Supreme Court of Ohio approved of the action of the
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Superior Court of Cincinnati, in refusing to allow the plain-

tiffs to set off the unsecured debt due to them by Hopkins against

funds intrusted to them by him for an entirely different pur-

pose. We are of opinion that the decision of the Superior Court

was correct. The judgment of the Supreme Court of Ohio must,

therefore, be affirmed.26*

Ex parte WHITING—Re DOW et al.

2 Low. 472

(District Court, Massachusetts. March, 1876)

LOWELL, J. The facts, as I understand them, are, that in

1874 the firm of Dow, Hunt & Co., the bankrupts, of which firm

A. C. Cushing was a partner, borrowed $3,000 of a savings bank,

for which they, as a firm, and Cushing and the petitioner, Whit-

ing, individually, gave their joint and several promissory note.

This note the petitioner paid to the bank in full, after the failure

of Dow, Hunt & Co., but before their bankruptcy. The parties

credits" can have no broader meaning than the term "debts.,,
We find no warrant in the language of the section or its context
for ex tending the term "credits" 80 88 to include trusts. Generally we know that "credit" and "trust" are not synonymous
terms. They have distinct and well-settled meanings, and we see
no reason why they should be confounded in interpreting the
twentieth section of the Bankrupt Act.
To authorize a set-off there must be mutual credits or mutual
<lebts. The remitting of certain money assets by Hopkins to the
plaintiffs, to be applied by them according to his instructions,
<lid not make them his debtors, but his trustee.s. So that there
were in the case no mutual credits or debts. The indebtedness
was all on the side of Hopkins. The plaintiffs owed him nothing. They held his money in trust to apply it as directed by
him.
They refused to make the application as he directed. They
held it, therefore, subject to his order. They continued 80 to
hold it until the rights of the trustee in bankruptcy attached,
and until he sought to recover it by his counter-claim filed in
this case.
The only contention of the plaintiffs set up in this court is
that the Supreme Court of Ohio approved of the action of the
Superior Court of Cincinnati, in refusing to allow the plaintiffs to set off the unsecured debt due to them by Hopkins against
funds intrusted to them by him for an entirely different purp06e. We are of opinion that the decision of the Superior Court
was correct. The judgment of the Supreme Court of Ohio must,
therefore, be affirmed.26•
u

differ in their mode of looking at this note. The petition repre-

ss See Morris v. Windsor Trust

Co., 213 N. T. —, 106 N. E. 753.

Ex parte WHITING-Re DOW et al.
2 Low. 472
(District Court, Massachusetts. March, 1876)
LOWELL, J. The facts, as I understand them, are, that in
1874 the firm of Dow, Hunt & Co., the bankrupts, of which firm
A. C. Cushing WBB a partner, borrowed $3,000 of a savings bank,
for which they, as a firm, and Cushing and the petitioner, Whiting, individually, gave their joint and several promissory note.
This note the petitioner paid to the bank in full, after the failure
of Dow, Hunt & Co., but before their bankruptcy. The parties
differ in their mode of looking at this note. The petition repre.
20& See Morris v. Windsor Trust
Co., 213 N. Y. - , 106 N. E. 753.
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sente it as signed by Dow, Hunt & Co., and Cushing, as prin-

cipals, and by the petitioner as surety, while the answer repre-

sents it to be the note of Dow, Hunt & Co. as principals, and

Cushing and the petitioner as co-sureties, and alleges that the

money went to the firm exclusively. Upon the face of the note

I should suppose that the answer puts the contract correctly,

and I shall so consider the ease for the purposes of the present

decision, though it is a point upon which evidence outside of

the note is of course admissible. In 1875, the petitioner lent

$1,396 to the firm of Dow, Hunt & Co., and Cushing transferred

to him eight shares of the capital stock of the Hingham Steam-

boat Company as collateral security, which Whiting promised to

return on payment of the $1,396 with interest. This debt was

overdue and unpaid at the time of the bankruptcy. This stock

is worth more than $1,396 and interest, and the assignee has

offered to pay the amount of that debt upon a reconveyance of

the stock. The question is, whether Mr. Whiting can hold the

surplus proceeds of the shares by way of set-off against Cush-

ing's other debt to him, for contribution as co-surety of the note

above mentioned.

I have had occasion more than once to look carefully at the

cases on the subject of mutual credit in bankruptcy; and while
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the decisions in this country agree entirely, as far as they go,

with those made in England, the subject has been more fully

considered in that country, as is natural, the bankrupt law hav-

ing been in force there for a much greater length of time. The

leading cases on the subject are Rose v. Hart, 8 Taunt. 499;

Young v. Bank of Bengal, 1 Moore, P. C. 150, much more fully

reported 1 Deacon, 622; Naoroji v. Chartered Bank of India,

L. R. 3 C. P. 444; Astley v. Gurney, L. R. 4 C. P. (Ex. Ch.)

714. All those cases should be studied. The result of them is,

that a creditor who at the time of the bankruptcy, has in his

hands goods or chattels of the bankrupt with a power of sale,

or choses in action with a power of collection, may sell those

goods or collect those claims, and set them off against the debt

the bankrupt owes him; and this, although the power to sell or

to collect were revocable by the bankrupt before his bankruptcy;

or, in other words, the occurrence of bankruptcy in such cases

gives a sort of lien which did not exist before. This has been

the law ever since Rose v. Hart, 8 Taunt. 499. Before that de-

cision, it was admitted even in cases where there was no power

of sale. Young v. Bank of Bengal, ubi supra, adds this limita-

sent& it as signed by Dow, Hunt & Co., and Cushing, as principals, and by the petitioner as surety, while the answer represents it to be the note of Dow, Hunt & Co. as principals, and
Cushing and the petitioner as c0-sureties, and alleges that the
money went to the firm exclusively. Upon the face of the note
I should suppose that the answer puts the contract correctly,
and I shall so consider the case for the purposes of the present
decision, though it is a point upon which evidence outside of
the note is of course admissible. In 1875, the petitioner lent
$1,396 to the firm of Dow, Hunt & Co., and Cushing transferred
to him eight shares of the capital stock of the .Hingham Steamboat Company SB collateral security, which Whiting promised to
return on payment of the $1,396 with interest. This debt was
overdue and unpaid at the time of the bankruptcy. This stock
is worth more than $1,396 and interest, and the assignee has
offered to pay the amount of that debt upon a reconveyance of
the stock. The question is, whether Mr. Whiting can hold the
surplus proceeds of the shares by way of set-off against Cushing 's other debt to him, for contribution as c0-surety of the note
above mentioned.
I have had occasion more than once to look carefully at the
cases on the subject of mutual credit in bankruptcy; and while
the decisions in this country agree entirely, as far as they go,
with those made in England, the subject has been more fully
considered in that country, as is natural, the bankrupt law having been in force there for a much greater length of time. The
leading cases on the subject are Rose v. Hart, 8 Taunt. 499:
Young v. Bank of Bengal, 1 Moore, P. C. 150, much more fully
reported 1 Deacon, 622; Naoroji v. Chartered Bank of India,
L. R. 3 C. P. 444; Astley v. Gurney, L. R. 4 C. P. (Ex. Ch.)
714. All those cases should be studied. The result of them is,
that a creditor who at the time of the bankruptcy, has in his
hands goods or chattels of the bankrupt with a power of sale,
or choses in action with a power of collection, may sell those
goods or collect th<lBe claims, and set them off against the debt
the bankrupt owes him; and this, although the power to sell or
to collect were revocable by the bankrupt before his bankruptcy ;
or, in other words, the occurrence of bankruptcy in such cases
gives a sort of lien which did not exist before. This has been
the law ever since Rose v. Hart, 8 Taunt. 499. Before that decision, it was admitted even in cases where there was no power
of sale. Young v. Bank of Bengal, ubi supra, adds this limit.a-
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tion, and this only, that if the right to sell the pledge does not

arise until after the bankruptcy, then there is no set-off for

the surplus; for the reason that the assignee might redeem in-

stantly, before any such power existed, and the creditors shall

not be prejudiced by any failure or neglect to redeem; or, to

put it in another way, that the rights of the parties are fixed

at the date of the bankruptcy.

I have not overlooked the fact that in Young v. Bank of

Bengal a good deal is said about the agreement to return the

surplus. In this case there is an agreement to return the shares

when the debt is paid. I do not consider the case cited to stand

on this ground, but on that already mentioned, that the credit

did not exist at the date of the bankruptcy. See that case ex-

plained by Parke, B., one of the judges who decided it, in Alsager

v. Currie, 12 M. & W. 751, and by the judges in the late cases

above cited. I apprehend that, when shares are conveyed in this

way as collateral security, the law implies a promise to return

them on the payment of the debt, and its expression cannot prop-

erly affect the case. In all the cases there has been either an

express or an implied promise by the agent or other person hav-

ing the property, that he would faithfully account for it and

pay over its proceeds; but this does not prevent a set-off in

bankruptcy. And the weight of authority is that a promise of
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this sort does not bar a set-off, either under the ordinary stat-

utes or under the bankrupt act, unless the property has been

intrusted to the agent for a particular purpose inconsistent with

such an application of the surplus, so that this would be a fraud

or breach of trust: see Key v. Flint, 8 Taunt. 21; Buchanan

v. Findlay, 9 P. & C. 738, for cases of this sort; and, for the

general rule, Cornfroth v. Rivett, 2 M. & S. 510; Eland v. Carr,

1 East, 375; Atkinson v. Elliott, 7 T. R. 378.

In this case, the debt of $1,396 was overdue and unpaid, and

by a statute of Massachusetts Mr. Whiting had a right to sell

the shares after giving a certain notice. This law enters into

the contract of the parties; and though there is no evidence of a

power of sale conferred by Mr. Cushiug (the form of the trans-

fer was not put in evidence), yet they will be taken to have

understood that there would be a power of sale in accordance

with the statute. On the day of the bankruptcy, Cushing was

indebted to the petitioner for one-half the note of the firm actu-

ally paid by his co-surety, the petitioner, two weeks or more be-

fore that time. This makes out a case of mutual credit upon the

tion, and this only, that if the right to sell the pledge does not
arise until after the bankruptcy, then there is no set-off for
the surplus; for the reason that the assignee might redeem instantly, before any such power existed, and the creditors shall
not be prejudiced by any failure or neglect to redeem; or, to
put it in another way, that the rights of the parties are tixed
at the date of the bankruptcy.
I have not overlooked the fact th.at in Young v. Bank of
Bengal a good deal is said about the agreement to return the
surplus. In this case there is an agreement to return the shares
when the debt is paid. I do not consider the case cited to stand
on this ground, but on that already mentioned, that the credit
did not exist at the date of the bankruptcy. See that case explained by Parke, B., one of the judges who decided it, in Alsager
v. Currie, 12 M. & W. 751, and by the judges in the late cases
above cited. I apprehend that, when shares are conveyed in this
way as collateral security, the law implies a promise to return
them on the payment of the debt, and its expression cannot properly affect the case. In all the cases there has been either an
express or an implied promise by the agent or other person having the property, that he would faithfully account for it and
pay over its proceeds; but this does not prevent a set-off in
bankruptcy. And the weight of authority is that a promise of
this sort does not bar a set-off, either under the ordinary statutes or under the bankrupt act, unless the property has been
intrusted to the agent for a particular purpose inconsistent with
such an application of the surplus, so that this would be a fraud
or breach of trust: see Key v. Flint, 8 Taunt. 21; Buchanan
v. Findlay, 9 P. & C. 738, for cases of this sort; and, for the
general rule, Cornfroth v. Rivett, 2 l\I. & S. 510; Eland v. Can-,
1 East, 375; Atkinson v. Elliott, 7 T. R. 378.
In this case, the debt of $1,396 was overdue and unpaid, and
by a st.atute of MassachuseUs Mr. Whiting had a right to sell
the shares after giving a certain notice. ThiS law enters into
the contract of the pl:rties; and though there is no evidence of a
power of sale conferred by Mr. Cushing (the form of the transfer was not put in evidence), yet they will be taken to have
understood that there would be a power of sale in accordance
with the statute. On the day of the bankruptcy, Cushing was
indebted to the petitioner for one-half the note of the firm actually paid by his co-surety, the petitioner, two weeks or more before that time. This makes out a case of mutual credit upon the
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authorities cited and the others which have followed them: a

debt due from Cushing to the petitioner, and choses in action

of Cushing's, with a present power of sale in the petitioner's

hands.

Petition granted.

In re HARPER

175 Fed. 412

(District Court, N. D. New York. January 4, 1910)

RAY, District Judge. On the 26th day of February, 1908, an

authoritie8 cited and the others which have followed them: a
debt due from Cushing to the petitioner, and choses in action
of Cushing 's, with a present power of sale in the petitioner's
bands.

• •

Petition granted.

involuntary petition in bankruptcy was filed against the above-

named bankrupt, Howard E. Harper, by Peninsular Paint &

Varnish Company, and this petition alleged that such company

In re HARPER

was a creditor of said Howard E. Harper. March 12, 1908, said

Harper filed a voluntary petition in bankruptcy, and filed sched-

175 Fed. 412

ules in which he states that said Peninsular Paint & Varnish

Company is a creditor to the amount of about $3,500, but also

(District Court, N. D. New York. January 4, 1910)

sets forth that the said company is indebted to him in the sum

of $6,500. The nature of this last-mentioned alleged indebted-

ness will be referred to later. On his voluntary petition Harper

was adjudicated a bankrupt on the 16th day of March, 1908, and

thereafter, and on the 27th day of March, 1908, the two proceed-

ings were consolidated, and Harper was adjudicated a bankrupt
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under the involuntary petition, also without answer or objec-

tion. No issue was raised as to the validity of the claim of the

Peninsular Paint & Varnish Company by Harper or any of his

creditors. After adjudication and consolidation such proceed-

ings were had that a trustee was duly appointed. He qualified

and entered on the discharge of his duties. Thereafter the said

company, hereafter called the "Peninsular Company," filed its

duly itemized and verified claim with the referee. It is in due

form, and is a valid proof of claim on its face. Certain cred-

itors, at the first meeting of creditors, filed objections thereto;

but, for the purpose of electing a trustee, it was temporarily

allowed, with the understanding that later the trustee should

file objections, so as to test the validity of the claim. On the

29th day of July, 1908, the trustee filed his petition for the re-

examination of such claim of the Peninsular Company. Sep-

tember 23, 1908, said company moved for an order quashing the

RAY, District Judge. On the 26th day of February, 1908, an
involuntary petition in bankruptcy was filed against the abovenamed bankrupt, Howard E. Harper, by Peninsular Paint &
Varnish Company, aud this petition alleged that such company
was a creditor of said Howard E. Harper. March 12, 1908, said
Harper filed a voluntary petition in bankruptcy, and filed schedules in which he states that said Peninsular Paint & Varnish
Company is a creditor to the amount of about $3,500, but also
sets forth that the said company is indebted to him in the sum
of $6,500. The nature of this last-mentioned alleged indebtedness will be referred to later. On his voluntary petition Harper
was adjudicated a bankrupt on the 16th day of :March, 1908, and
thereafter, and on the 27th day of l\farch, 1908, the two proceedings were consolidated, and Harper was adjudicated a bankrupt
under the involuntary petition, also without answer or objection. No issue was raised as to the validity of the claim of the
Peninsular Paint & Varnish Company by Harper or any of his
creditors. After adjudication and consolidation such proceedings were had that a trustee was duly appointed. He qualified
and entered on the discharge of his duties. Thereafter the said
company, hereafter called the "Peninsular Company," filed its
duly itemized and verified claim with the referee. It is in due
form, and is a valid proof of claim on its face. Certain creditors, at the first meeting of creditors, filed objections thereto ;
but, for the purpose of electing a trustee, it was temporarily
allowed, with the understanding that later the trustee should
file objections, so as to test the validity of the claim. On the
29th day of July, 1908, the trustee filed his petition for the reexamination of such claim of the Peninsular Company. September 23, 1908, said company moved for an order quashing the
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objection filed by such creditors and dismissing the said petition

of the trustee. The motion was based upon the petitions and

proceedings for adjudication, the schedules of the bankrupt, the

proof of claim of the Peninsular Company, the objections thereto,

the said petition of the trustee, certain testimony given by the

bankrupt on his examination in the proceedings, and on the

petition filed by the trustee for a settlement of the estate of

such bankrupt. The referee denied the motion to quash the

objections and dismiss the petition of the trustee to re-examine

the claim of said Peninsular Company, and this proceeding for

a review of that decision follows:

The claim of the Peninsular Company, amounting to $3,391.17,

after deducting payments and credits for discount, shortage,

and merchandise returned between October 10,1906, and October

23, 1907, is for goods, wares, and merchandise sold and delivered

to said Harper between October 13, 1906, and July 18, 1907,

"of the reasonable value and stipulated price of $6,272.87, no

part of which has been paid, except the sum of $2,881.70, leaving

a balance due, owing, and unpaid of $3,391.17, a statement of

which account is hereto annexed and made a part of this proof;

that said debt exists upon an open account and became due on

the 5th day of June, 1907, that day being the average due date

of the items of said account." • • •

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:55 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

A statement of items is annexed as referred to, in the claim.

The objections filed by the creditors contain no denial of any

allegation of the claim, but set up counterclaims alleged to exist

in favor of Harper against said Peninsular Company connected

with and growing out of the same transaction or transactions set

forth in the claim. • • •

The affidavit of Harper, referred to in such objection and an-

nexed thereto, so far as material, reads as follows:

'' Rensselaer County, City of Troy—ss.:

"Howard E. Harper, being duly sworn, says that he is the

bankrupt above named, and that the claim existing in his favor

against the Peninsular Paint & Varnish Company, which claim

is scheduled as an asset of the bankrupt estate herein, consists

in substance of the following items:

"First. Damages sustained by deponent by reason of the

false and fraudulent representations made by said Peninsular

Paint & Varnish Company to deponent, by which deponent was

induced to engaged in business in the city of Troy, N. Y., in or

about the month of August, 1906, as the local representative of

H. A A. Bankruptcy—39

objection filt!d by such creditors and dismissing the said petition
of the trustee. The motion was based upon the petitions and
proceedings for adjudication, the schedules of the bankrupt, the
proof of claim of the Peninsular Company, the objections thereto,
the said petition of the trnstee, certain testimony given by the
bankrupt on his examination in the proceedings, and on the
petition filed by the trustee for a settlement of the estate of
such bankrupt. The referee denied the motion to quash the
objections and dismiss the petition of the trustee to re-examine
the claim of said Peninsular Company, and this proceeding for
a rcvic>w of that decision follows:
The claim of the Peninsular Company, amounting to $3,391.17,
after deducting payments and credits for discount, shortage,
and merchandise returned between October 10, '1906, anu October
23, 1907, is for goods, wares, and merchandise sold and delivered
to said Harper between October 13, 1906, and July 18, 1907,
''of the reasonable value and stipulated price of $6,272.87, no
part of which has been paid, except the sum of $2,881. 70, leaving
a balance due, owing, and unpaid of $3,391.17, a statement of
which account is hereto annexed and made a part of this proof;
that said debt exists upon an open account and became due on
the 5th day of June, 1907, that day being the average due date
of the items of said account.'' • • •
A statement of items is annexed as referred to. in the claim.
The objections filed by the creditors contain no denial of any
allegation of the claim, but set up counterclaims alleged to exist
in favor of Harper against said Peninsular Company connected
with and growing out of the same transaction or transactions set
forth in the claim. • • •
The affidavit of Harper, referred to in such objection and annexed thereto, so far as material, reads as follows :
"Rensselaer County, City of Troy~.:
''Howard E. Harper, being duly sworn, says that he. is the
baukrupt above named, and that the claim existing in his favor
against the Peninsular Paint & Varnish Company, which claim
is scheduled as an asset of the bankrupt estate herein, consists
in substance of the following items :
"First. Damages sustained by deponent by reason of the
false and fraudulent representations made by said Peninsulnr
Paint & Varnish Company to deponent, by which deponent was
induced to engaged in business in the city of Troy, N. Y., in or
about the month of August, 1906, as the local representative of
H. 4 A. Baokruptcy-89
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said Peninsular Paint & Varnish Company in the sale of the

goods manufactured by said company. Said representations

were in substance to the effect that said company had business

in this locality amounting to $20,000 per year. Said representa-

tion was false, and was known to be false by said company when

it was made, and deponent relied upon such representation in

making the contract, which was then made for the purchase by

deponent of goods made by said Company. Deponent paid to

said company about $2,300 for the first car load of paint men-

tioned in said contract. The purchase price of the second car

load of paint mentioned in said contract amounted to about

$1,900, and that amount has not been paid by deponent, but is

included as a part of the claim of said company herein. By rea-

son of the false representations made by said company to depo-

nent, deponent has lost the $2,300 which he paid to said com-

pany, besides about 18 months' time and labor, which is worth

to deponent not less than $3,000. That the business of said

company in this locality did not amount to more than $5,000 a

year. That the gross profits of said business, if it had amounted

to $20,000 per year, would have been $4,000 per year, and the

net profits to deponent would have been at least $2,000 per year.

Said business amounted in fact to only $5,000 per year, and the
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gross profits thereof being but $1,000, there were not net profits

to deponent, but an actual loss, not only of said net profits, but

of money which deponent was obliged to borrow in order to carry

on said business. Said amount of borrowed money amounts to

at least $1,300, making the total losses sustained by reason of

said false and fraudulent representations of the said Peninsular

Paint & Varnish Company at least the sum of $6,600.

"Second. In and by the contract entered into between depo-

nent and said Peninsular Paint & Varnish Company, in or about

August, 1906, said company agreed to furnish to deponent the

services of a capable salesman to assist deponent in disposing

of the goods manufactured by said company in this locality for

certain periods of the year, specified in said contract. Said com-

pany failed and neglected to furnish such salesman at the period

specified in said contract, and when a salesman was eventually

furnished to deponent for a short time by said company said

salesman was incapable and inexperienced, and was of no assist-

ance whatever to deponent. That by reason of the failure of said

company to carry out its contract with deponent in respect

said Peninsular Paint & Varnish Company in the sale of the
goods manufactured by said company. Said representations
were in substance to the effect that said company had businea
in this locality amounting to $20,000 per year. Said representation was false, and was known to be false by said company when
it was made, and deponent relied upon such representation in
making the contract, which was then made for the purchase by
deponent of goods made by said Company. Deponent paid to
said company about $2,300 for the first car load of paint mentioned in said contre.ct. The purchase price of the second car
load of paint mentioned in said contract amounted to about
$1,900, and that amount has not been paid by deponent, but is
included as a part of the claim of said company herein. By reason of the false representations made by said company to deponent, deponent has lost the $2,300 which he paid to said company, besides about 18 months' time and labor, which is worth
to deponent not les.5 than $3,000. That the business of said
company in this locality did not amount to more than $5,000 a
year. That the gross profits of said business, if it had amounted
to $20,000 per year, would have been $4,000 per year, and the
net profits to deponent would have been at least $2,000 per year.
Said business amounted in fact to only $5,000 per year, and the
gross profits thereof being but $1,000, there were not net profits
to deponent, but an actual loss, not only of said net profits, but
of money which deponent was obliged to borrow in order to carry
on said business. Said amount of borrowed money amounts to
at least $1,300, making the total lo~es sustained by reason of
said false and fraudulent representations of the said Peninsular
Paint & Varnish Company at least the sum of $6,600.
''Second. In and by the contract entered into between depouent and said Peuinsular Paint & Varnish Company, in or about
August, 1906, said company agreed to fumish to deponent the
services of a capable salesman to assist deponent in disposing
of the goods manufactured by said company in this locality for
certain periods of the year, specified in said contract. Said company failed and negleeted to furnish such salesman at the period
specified in said contract, and when a salesman was eventually
furnished to deponent for a short time by said company said
salesman was incapable and inexperienced, and was of uo assistance whatever to deponent. That by reason of the failure of said
company to carry out its contract with deponent in respect
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herein referred to deponent has suffered damages in the sum of

at least $1,000.

"Howard E. Harper.

"Sworn to before me this 31st day of March, 1908.

"James W. Wright, Notary Public, Rens. Co."

•••

It will be noted that the affidavit of Harper does not deny the

sale and delivery and agreed price of the goods, wares, and

merchandise, or the account stated, but sets up two counterclaims.

The petition of the trustee admits the sale, etc., denies the ac-

count stated, and sets up, in substance, the same counterclaims.

The claim of the Peninsular Company is not based upon an

account stated That allegation may be wholly disregarded, and

we have a complete and valid proof of claim, which, in the

absence of objection, should and must be allowed as a valid

claim to the amount stated. The trustee does not deny the sale

and delivery of the goods to the bankrupt, the agreed price, the

value, the payments, or the balance due. He simply denies that

there was an account stated between the parties, which included

this account.

This reduces the questions involved here to the propositions:

(1) Whether or not valid actionable counterclaims or offsets are

alleged; and (2) if so, can they or either of them be used to
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reduce or extinguish the otherwise valid, provable, and proved

claim of the Peninsular Company?

•••

But this question is not very important here, as the undis-

puted facts show that the Peninsular Company is a creditor to

the amount stated, and the question is, really, whether the trus-

tee may prove and have liquidated an unliquidated claim for

damages, or claims for damages, of the nature stated, and if

such claims, or either of them, are sustained, use the recovery to

reduce or "wipe out" the claim of the Peninsular Company. If

the trustee had come into possession of a valid promissory note

of $3,000 made by the Peninsular Company, overdue, and be-

longing to the bankrupt and his estate after adjudication, is

there any question that he could set it up as a counterclaim or

offset to the claim of the Peninsular Company, and to that ex-

tent reduce its claim? I think not. Any debt, liquidated or

unliquidated, owing to the bankrupt from a creditor of his,

whether for damages or on contract, express or implied, which

passes to the trustee, may, of course, be used by Him to reduce

herein referred to depooent has suffered damages in the sum of
at least $1,000.
"Howard E. Harper.
"Sworn to before me this 31st day of March, 1908.
"James W. Wright, Notary Public, Rens. Co."

• • •

It will be noted that the affidavit of Harper does not deny the
sale and delivery and agreed price of the goods, wares, and
merchandise, or the account stated, but sets up two counterclaims.
The petition of the trustee admits the sale, etc., denies the account stated, and sets up, in substance, the same counterclaims.
The claim of the Peninsular Company is not based upon an
account stated. That allegation may be wholly disregarded, and
we have a complete and valid proof of claim, which, in the
absence of objection, should and must be allowed as a valid
claim to the amount stated. The trustee does not deny the sale
and delivery of the goods to the bankrupt, the agreed price, the
value, the payments, or the balance due. He simply deuies that
there was an account stated between the parties, which included
this account.
This reduces the questions involved here to the propositions:
(1) Whether or not valid actionable counterclaims or offsets are
alleged; and (2) if so, can they or either of them be used to
reduce or extinguish the otherwise valid, provable, and proved
claim of the Peninsular Company T

• • •

But this question is not very important here, as the undisputed facts show that the Peninsular Company is a creditor to
the amount stated, and the question is, really, whether the trustee may prove and have liquidated an unliquidated claim for
damages, or claims for damages, of the nature stated, and if
such claims, or either of them, are sustained, use the recovery to
reduce or ''wipe out'' the claim of the Peninsular Company. If
the trustee bad come into possession of a valid promissory note
of $3,000 made by the Peninsular Company, overdue, and belonging to the bankrupt and his estate after adjudication, is
there any question that he could set it up as a counterclaim or
offset to the claim of the Peninsular Company, and to that extent reduce its claim T I think not. Any debt, liquidated or
unliquidated, owing to the bankrupt from a creditor of his,
whether for damages or on contract, express or implied, which
p888es to the trustee, may, of course, be used by him to reduce
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the claim of such creditor when presented, or to extinguish it

altogether. § 68 of the bankruptcy act, as amended, provides:

"Set-Offs and Counterclaims.—(a) In all cases of mutual debts

or mutual credits between the estate of a bankrupt and a cred-

itor the account shall be stated and one debt shall be set off

against the other, and the balance only shall be allowed or paid."

By § 70 of the act it is provided, in substance, that upon

his appointment and qualification the trustee shall be—

"vested by operation of law with the title of the bankrupt, as

of the day he was adjudged a bankrupt, except in so far as it is

to property which is exempt, to all • • • (5) property

which prior to the filing of the petition he could by any means

have transferred, or which might have been levied upon and sold

under judicial process against him; • • • (6) rights of ac-

tion arising upon contracts or from the unlawful taking or

detention of, or injury to his property.''

It is self-evident, I think, that rights of action for unliquidated

damages for false and fraudulent representations, or for a breach

of contract, whether assignable or not, are not regarded as prop-

erty under subdivision 5.

Do the objecting creditors set up, or does the trustee in his

petition set up or allege, "a right of action," existing in favor
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of Harper, prior to bis bankruptcy, "arising upon contract"?

Clearly neither of them set up a right of action arising from

the unlawful taking or detention of his property. Do the cred-

itors or trustee set up a right of action arising from injury to

the bankrupt's property? The first counterclaim is to recover

damages for false and fraudulent representations whereby the

bankrupt was induced to enter into a contract to purchase paints

and to enter on the business of selling or dealing in paints,

whereby it is alleged he lost the sum of $6,500. The second

counterclaim is to recover damages for a breach of contract in

not furnishing a capable salesman to assist Harper in the dis-

posal of goods manufactured by the Peninsular Company. Dam-

ages in the sum of $1,000 are alleged. In the first counterclaim

no breach of contract is alleged. It is a cause of action (if one is

sufficiently stated) to recover damages for false and fraudulent

representations made by the company, whereby, relying thereon,

the bankrupt, prior to bankruptcy, was induced to enter into a

certain contract to engage in a certain business, and in such

business purchase his stock of the Peninsular Company, all of

which he did, and because of the false and fraudulent representa-

the claim of such creditor when presented, or to extinguish it
altogether. § 68 of the bankruptcy act, as amended, provides:
''Set-Offs and Counterclaims.-( a) In all cases of mutual debts
or mutual credits between the estate of a bankrupt and a creditor the account shall be stated and one debt shall be set off
against the other, and the balance only shall be allowed or paid.''
By § 70 of the act it is provided, in substance, that upon
his appointment and qualification the trustee shall be-''vested by operation of law with the title of the bankrupt, as
of the day he was adjudged a bankrupt, except in so far a.s it is
to property which is exempt, to all • • • ( 5) property
which prior to the filing of the petition he could by any means
have transferred, or which might have been levied upon and sold
under judicial process against him; • • • ( 6) rights of action arising upon contracts or from the unlawful taking or
detention of, or injury to his property.''
It is self-evident, I think, that rights of action for unliquidated
damages for false and fraudulent representations, or for a breach
of contract, whether assignable or not, are not regarded as prop·
erty under subdivision 5.
Do the objecting creditors set up, or does the trustee in his
petition set up or allege, "a right of action," existing in favor
of Harper, prior to his bankruptcy, ''arising upon contract'' T
Clearly neither of them set up a right of action arising from
the unlawful taking or detention of his property. Do the creditors or trustee set up a right of action arising from injury to
the bankrupt's property T The first counterclaim is to recoYer
damages for false and fraudulent representations whereby the
bankrupt was induced to enter into a contract to purchase paint8
and to enter on the business of selling or dealing in paints,
whereby it is alleged he lost the sum of $6,500. The second
counterclaim is to recover damages for a breach of contract in
not furnishing a capable salesman to assist Harper in the disposal of goods manufactured by the Peninsular Company. Damages in the sum of $1,000 are alleged. In the first counterclaim
no breach of contract is alleged. It is a cause of action (if one is
sufficiently stated) to recover damages for false and fraudulent
representations made by the company, whereby, relying thereon,
the bankrupt, prior to bankruptcy, was induced to enter into a
certain contract to engage in a certain business, and in such
business purchase his stock of the Peninsular Company, all of
which he did, and because of the false and fraudulent representa-
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tions inducing such contract he lost $6,500. This is not a right

of action arising upon contract. Is it one arising from injury

to Harper's property? Code Civ. Proc. N. Y. § 3343, subd. 10,

provides:

"An injury to property is an actionable act whereby the

estate of another is lessened, other than a personal injury, or

the breach of a contract."

Was the making of these false and fraudulent statements an

"actionable act," within the meaning of this provision of the

law? No physical act is alleged which lessened the estate of

Harper, unless it be that the making of false and fraudulent

statements is a physical act, within the definition stated. The

representations did not lessen or diminish the estate of Harper

directly; but, the claim is, they induced Harper to enter into

a contract which otherwise he would not have made, and that

in the execution or attempted execution of same, without fault

gji his part and solely because of the fact that business conditions

and surroundings were not as represented, he lost $6,500, and

that thereby his estate was lessened to that extent. In other

words, the false and fraudulent representations made to Harper

by the Peninsular Company induced an act by Harper in the

execution of which he lost $6,500. The gravamen of the cause
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of action is the false and fraudulent representations, the acts

of making them; the result is damage by the loss of money be-

longing to Harper's estate, whereby such estate is diminished

or lessened.

[After discussing certain New York eases, the court continued:]

This would seem to be a plain holding that material false and

fraudulent representations which induce another to part with

his property constitute an actionable act causing injury to

property. If so, is it not a "right of action arising from an

injury to his property"? However, Harper was not induced by

the false and fraudulent representations to part with any prop-

erty, or to stop any work on his property, or to pay men for time

idle, and he lost no rental of property. He was induced by

such representations to enter into a certain contract with the

one making them, to purchase and engage in an attempt to sell

certain property—risk that property in business—and in and

by so doing, for the reason such representations were false, he

lost his money or property. His estate was lessened. In this

case the Peninsular Company not only made the representations,

but was the party to be benefited by the contract. Harper was

tions inducing such contract he lost $6,500. This is not a right
of action arising upon contract. ls it one arising from injury
to Harper's property Y Code Civ. Proc. N. Y. § 3343, subd. 10,
provides:
''An injury to property is an actionable act whereby the
estate of another is lessened, other than a parsonal injury, or
the breach of a contract.''
Was the making of these false and fraudulent statements an
·•actionable act,'' within the meaning of this provision of the
law Y No physical act is alleged which leS8<'ned the estate of
Harper, unless it be that the making of false and fraudulent
statements is a physical act, within the definition stated. The
r1·presentations did not lessen or diminish the estate of Harper
directly; but, the claim is, they induced Harper to enter into
a contract which otherwise he would not have made, and that
in the execution or attempted execution of same, without fault
1,n h!s part and solely because of the fact that business conditions
a 11d surroundings were not as represented, he lost $6,500, and
that thereby his estate was lessened to that extent. In other
words, the false and fraudulent representations made to Harper
i1y the Peninsular Company induced a.n act by Harper in the
1•xecutiou of which he lost $6,500. The gravamen of the cause
~; f action is the false and fraudulent representations, the act.s
o: maki11g them; the result is damage by the loss of money belonging to Harper's estate, whereby such estate is diminished
or lessened.
[After discussing certain New York cases, the court continued:]
This would seem to be a plain holding that material false and
fraudulent representations which induce another to part with
his property constitute an actionable act causing injury to
propi~rty. If so, is it not a "right of action arising from an
frjnry to his property" T However, Harper was not induced by
t Ji,, false and fraudulent representations to part with any property, or to stop any work on his property, or to pay men for time
i1lle, and he lost no rental of property. He was induced by
such rcpresenta tions to enter into a certain contract with the
01H· making them, to purchase and engage in an attempt to sell
C(·rtain property-risk that property in business-and in and
l1y so doing, for the reason such representations were false, he
lost his money or property. His estate was lessened. In this
case the Peninsnlnr Company not only made the representations,
but was the party to be benefited by the contract. Harper was
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to purchase of it his stock of goods, risk same in the business,

and pay therefor to the company. He did under that contract

purchase these goods mentioned in the claim of the Peninsular

Company presented as a claim to the trustee of Harper's estate

in bankruptcy. If Harper had not been adjudicated a bankrupt,

and had been sued by the Peninsular Company for the price or

value of the goods, he could have set up and pleaded this coun-

terclaim. §§ 500 and 501, Code of Civil Procedure. § 500 per-

mits the setting up of a counterclaim, and § 501 says:

"The counterclaim, specified in the last section, must tend, in

some Way, to diminish or defeat the plaintiff's recovery, and

must be one of the following causes of action against the plain-

tiff, or, in a proper case, against the person whom he repre-

sents, and in favor of the defendant, or of one or more defend-

ants, between whom and the plaintiff a separate judgment may

be had in the action:

"1. A cause of action, arising out of the contract or transac-

tion, set forth in the complaint as the foundation of the plain-

tiff's claim, or connected with the subject of the action.

"2. In an action on contract, any other cause of action on

contract, existing at the commencement of the action."

This counterclaim, the one asserted by the trustee, does not
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arise on contract, and is not for damages for a breach of the

contract on which the Peninsular Company relies; but it is a

claim to recover damages resulting from the false and fraudu-

lent representations of the party who, in effect, sues on the con-

tract, who was a party thereto, and who induced the making

thereof; and the contention of Harper's trustee is that, having

been induced to enter into it by such false representations, and

under and pursuant to it to purchase the goods in question and

engage in the business of selling them, by reason of the falsity of

such statements, he (Harper) lost his money or property.

This cause of action for the damages sustained is one con-

nected with the subject of the action—that is, the claim of the

Peninsular Company here—even if it is not one arising out of

the contract or transaction on which that company bases its claim

as presented to the trustee. It is a cause of action to recover

damages sustained by reason of or as a consequence of the fraud

perpetrated in inducing the making of the very contract the

Peninsular Company relies upon as the basis of its claim, and

which damages were sustained in executing or performing that

very contract, so induced, for the benefit of the said company.

to purchase of it his stock of goods, risk aame in the bu.sines&,
and pay therefor to the company. He did under that contract
purchase these goods mentioned in the claim of the Peninsular
Company presented as a claim to the trustee of Harper's estate
in bankruptcy. Ii Harper had not been adjudicated a bankrupt,
and had been sued by the Peninsular Company for the price or
value of the goods, he could have set up and pleaded this counterclaim. §§ 500 and 501, Code of Civil Procedure. § 500 permits the setting up of a counterclaim, and§ 501 says:
"The counterclaim, specified in the last section, must tend, in
some way, to diminish or defeat the plaintiff's recovery, and
must be one of the foll-0wing causes of action against the plaintiff, or, in a proper case, against the person whom he represents, and in favor of the defendant, or of one or more defendants, between whom and the plaintiff a separate judgment may
be had in the action :
'' 1. A cause of action, arising out of the contract or transaction, set forth in the complaint as the foundation of the plaintiff's claim, or connecte.d with the subject of the action.
"2. In an action on contract, any other cause of action on
contract, existing at the commencement of the action.''
This counterclaim, the one asserted by the trustee, does not
arise on contract, and is not for dam&ges for a breach of the
contract on which the Peninsular Company relies; but it is a
claim to recover damages resulting from the false and fraudulent reprcseutatious of the party who, in effect, sues on the contract, who was a party thereto, and who induced the making
thereof; and the coutention of Harper's trustee is that, having.
heen induced to enter into it by such f.alse representations, and
under and pursuant to it to purchase the goods in question and
engage in the business of selliug them, by reason of the falsity of
such statements, he (Harper) lost his money or property.
This cause of action for the damages sustained is one connected with the suhject of the action-that is, the claim of the
Peninsular Company here-even if it is not one arising out of
the eo11tract or transaction on which that company bases its claim
as presented to the trustee. It is a cause of action to recover
damages sustained by reason of or as a consequence of the fraud
perpetrated in inducing the making of the very oontract the
PeniDBular Company reli<'s upon as the basis of its claim, and
which damages were sustained in executing or performing that
very contract, so induced, for the benefit of the said company.
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All this is settled by the decision of the Court of Appeals of the

state of New York. Carpenter v. Manhattan Life Insurance

Company, 93 N. Y. 552, 556; Thomson v. Sanders, 118 N. Y. 252,

258, 259, 23 N. E. 374. The words "subject of the action"

mean "the facts constituting plaintiff's cause of action." Leh-

maier v. Griswold, 40 N. Y. Super. Ct. 100, cited and approved

Rothschild v. Whitman et al., 132 N. Y. 472, 476, 30 N. E. 858.

The facts constituting the Peninsular Company's claim are the

contract to sell goods, and the sale and delivery of said goods

pursuant thereto, and a breach thereof by nonpayment. The

counterclaim is that such contract was entered into because of

false and fraudulent representations made by the company and

relied on by the vendee or purchaser under the contract, result-

ing in great loss, because there was no market for the goods as

represented. True, the representations preceded the contract,

and the ordering and delivery of goods under it, and the loss;

but they were all connected and followed in regular sequence.

The case is not like Rothschild v. Whitman et al., 132 N. Y. 472,

30 N. E. 858.

I am therefore of the opinion, and hold, that the claim for

damages passed to the trustee, if he has one, and that, as the

Peninsular Company has presented its claim to the trustee, the

trustee may establish such counterclaim before the referee, unless
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some other mode of establishing and liquidating same is directed.

My attention is called to In re Becker Bros., 15 Am. Bankr.

R. 228, 139 Fed. 366. In that case the bankrupt had leased cer-

tain premises and was in possession. The landlord negligently

allowed water to come in upon the leased premises, whereby the

property of the bankrupt was injured. The landlord duly proved

his claim for rent in the bankruptcy proceedings, and the trustee

sought to counterclaim the alleged cause of action for such dam-

ages against the claims of the landlord for such rent. If under

the laws of Pennsylvania the negligence of the landlord in al-

lowing water to come in on the premises leased to the bankrupt,

to the injury of his property constituted and created "a right

of action in favor of such bankrupt, prior to his adjudication,

arising from injury to his property," such right of action passed

by operation of law to the trustee in bankruptcy, and it became

his duty to enforce it and collect the damages for the benefit of

the estate. It would be ridiculous to say that a right of action

for damages which passes to a trustee is not to be enforced and

collected by him for the benefit of the estate. If, then, the one

All this is settled by the decision of the Court of Appeals of the
state of New York. Carpenter v. Manhattan Life Insurance
Company, 93 N. Y. 552, 556; Thom.son v. Sanders, 118 N. Y. 252,
258, 259, 23 N. E. 374. The words "subject of the action"
mean "the facts constituting plaintiff's cause of action." Lehmaier v. Griswold, 40 N. Y. Super. Ct. 100, cited and approved
Rothschild v. Whitman et al., 132 N. Y. 472, 476, 30 N. E. 858.
The facts constituting the Peninsular Company's claim are the
contract to sell goods, and the sale and delivery of said goods
pursuant thereto, and a breach thereof by nonpayment. The
counterclaim is that such contract was entered into because of
false and fraudulent representations made by the company and
relied on by the vendee or. purchaser under the contract, resulting in great loss, because there was no market for the goods as
represented. True, the representations preceded the contract,
and the ordering and delivery of goods under it, and the loss;
but they were all connected and followed in regular sequence.
The case is not like Rothschild v. Whitman et al., 132 N. Y. 472,
30 N. E. 858.
I am therefore of the opinion, and hold, that the claim for
damages passed to the trustee, if he has one, and that, as the
Peninsular Company has presented its claim to the trustee, the
trustee may establish such counterclaim before the referee, unless
some other mode of establishing and liquidating same is directed.
My attention is called to In re Becker Bros., 15 Am. Bankr.
R. 228, 139 Fed. 366. In that case the bankrupt had leased certain premises and was in possession. The landlord negligently
allowed water to come in upon the leased premises, whereby the
property of the bankrupt was injured. The landlord duly proved
bis claim for rent in the bankruptcy proceedings, and the trustee
sought to counterclaim the alleged cause of action for such damages against the claims of the landlord for such rent. If under
the laws of Pennsylvania the negligence of the landlord in allowing water to come in on the premises leased to the bankrupt,
to the injury of his property constituted and created ''a right
of action in favor of such bankrupt, prior to his adjudication,
H rising from injury to his property,'' such right of action passed
hy operation of law to the trustee in bankruptcy, and it became
his duty to enforce it and collect the damages for the benefit of
the estate. It would be ridiculous to say that a right of action
for damages which passes to a trustee is not to be enforced and
collected by him for the benefit of the estate. If, then, the one
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liable to the estate in an action for damages has and presents a

claim against such estate, no matter what its character or how

it arises, provided it be one properly provable and allowable

against the estate in bankruptcy, are the trustee and referee to

allow it, and pay a dividend or dividends, and proceed by action

to enforce the claim for damages; or may the trustee establish

the claim for damages and use it to reduce or wipe out such cred-

itor's claim! The bankruptcy act itself says:

"In all cases of mutual debts or mutual credits between the

estate of a bankrupt and a creditor the account shall be stated

and one debt shall be set off against the other, and the balance

only shall be allowed or paid.'' § 68a.

Subdivision "b" of the same section adds the limitation or

qualification, however, that:

"A set-off or counterclaim shall not be allowed in favor of

any debtor of a bankrupt which is not provable against the

estate."

This is not a limitation or restriction on the right of the

trustee to set up, prove, and use any claim he has and which

he may enforce against a creditor of the bankrupt presenting a

claim against the estate he represents, provided it be a "debt"

owing by such creditor to the bankrupt estate within the mean-

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:55 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

ing of § 680. The plainly disclosed policy of the act is that

where a person is indebted to the bankrupt estate, and the trus-

tee seeks to enforce the indebtedness, the debtor to the estate

may set up as an offset or counterclaim only such just demands

as he has against the estate which are provable in bankruptcy as

a claim against the estate, unless it be one purchased or trans-

ferred to him after the filing of the petition in bankruptcy, or

within four months before such filing, with a view to such use,

and with notice or knowledge that such bankrupt was insolvent

or had committed an act of bankruptcy. The debtor is limited

to claims provable in bankruptcy. There is no provision or sug-

gestion in the act that a claim against a creditor of the bankrupt

in the hands of the trustee, and which came to him by opera-

tion of law on his appointment, -cannot be used as an offset to

or counterclaim against the claim of such creditor of the bank-

rupt estate, unless such claim in the hands of the trustee be one

of a character provable in bankruptcy in case the one liable

thereon had been adjudicated a bankrupt.

Congress had a perfect right to provide that a debtor to the

estate shall not be allowed to offset or counterclaim demands or

liable to the estate in an action for damages has and presenta a
claim against such estate, no matter what its character or bow
it arises, provided it be one properly provable and allowable
against the estate in bankruptcy, are the trustee and referee to
allow it, and pay a dividend or dividends, and proceed by action
to enforce the dtaim for damages; or may the trustee establish
the claim for damages and use it to reduce or wipe out such creditor's claim T The bankruptcy act itself says:
"In all cases of mutual debts or mutual credita between the
estate of a bankrupt and a creditor the account shall be stated
and one debt shall be set off against the other, and the balance
only shall be allowed or paid.'' § 68a.
Subdivision "b" of the same section adds the limitation or
qualification, however, that:
''A set-off or counterclaim shall not be allowed in favor of
any debtor of a bankrupt which is not provable against the
estate.''
This is not a limitation or restriction on the right of the
trustee to set up, prove, and use any claim he has and whieh
he may enforce against a creditor of the bankrupt presenting a
claim against the estate he represents, provided it be a "debt'·
owing by such creditor to the bankrupt estate within the meaning of § 68a. The plainly discloeed policy of the act is that
where a person is indebted to the bankrupt estate, and the trustee seeks to enforce the indebtedness, the debtor to the estate
may set up as an offset or counterclaim only such just demands
as he has against the ~tate which are provable in bankruptcy as
a claim against the estate, unless it be one purchased or transferred to him after the filing of the petition in bankruptcy, or
within four months before such filing, with a view to such use,
and with notice or knowledge that such bankrupt was insolvent
or had committed an act of bankruptcy. The debtor is limited
to claims provable in bankruptcy. There is no provision or suggestion in the act that a claim against a creditor of the bankrupt
in the hands of the trustee, and which came to him by operation of law on his appointment, ,cannot be used as an offset to
or counterclaim against the claim of such cl'editor of the bank·
rupt estate, unless such claim in the bands of the trustee be one
of .a character provable in bankruptcy in case the one liable
thereon had been adjudicated a bankrupt.
Congress bad a perfect right to provide that a debtor to the
estate shall not be allowed to offset or counterclaim demands or
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claims against the bankrupt, unless they be of the class and

character provable in bankruptcy, and also to provide what

claims and demands and causes of action, existing in favor of the

bankrupt at the time the petition was filed, shall pass to the

trustee in bankruptcy and be enforced by him, and also to pro-

vide the mode of enforcement. Is a claim for damages for false

and fraudulent representations a "debt," within the meaning

and intent of § 680 of the act? If so, there is no doubt of the

right of the trustee to offset or counterclaim same. § 1, subd.

11, of the act provides:

"'Debt' shall include any debt, demand, or claim provable

in bankruptcy."

It will be noted that some of these definitions in § 1 read "shall

mean," while others read "shall include." It was not intended

that definitions of words used in the act which read "shall in-

clude '' should exclude other meanings or definitions of the word,

or limit the ordinary and well-understood meanings. It was in-

tended, as the words used plainly indicate, to make sure that

they would be held to include what is expressed. If a statute

should be written prohibiting the sale of all intoxicating bev-

erages, and a section should be added saying, the words 1' intoxi-

cating beverages" as used herein shall include hard cider, would"

an intelligent court be justified in holding that the words "in-
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toxicating beverages,'' used in the act, had been defined to mean

hard cider, and nothing else, and that whisky, rum, brandy, and

other intoxicants were excluded, or not included 1 Yet cases may

be found where this very interpretation has been put upon § 1

of the bankruptcy act.

It is quite true that the word "debt," given its common-law

meaning, does not include a claim for unliquidated damages for

false and fraudulent representations. Jackson v. Bell, 31 N. J.

Eq. 554, 558; Duncan v. Lyon, 3 Johns. Ch. 351, 8 Am. Dec.

513; Berson v. Ewing, 34 Cal. 89, 23 Pac. 1112. However, the

word "debt" may include claims for unliquidated damages. In

re Brouillard, 20 R. I. 617, 40 Atl . 762. There Gen. Laws 1896,

c. 274, § 50, provided that a discharge in insolvency should re-

lease the insolvent from "all his provable debts." The same act

provided that claims for trover and torts might be proved. It

was held that the word "debts" was used in its generic and not

its strict legal sense, and that claims for damages for torts were

released. In Rosenbaum v. United States C. S., 61 N. J. Law,

543, 40 Atl. 591, 593, it was held that the statute providing for

claims against the bankrupt, unless they be of the claBS and
character provable in bankruptcy, and also to provide what
claims and demands and causes of action, existing in favor of the
bankrupt at the time the petition was filed, shall pass to the
trustee in bankruptcy and be enforced by him, and also to provide the mode of enforcement. Is a claim for damages for false
and fraudulent representations a ''debt,'' within the meaning
and intent of § 68a of the act T If so, there is no doubt of the
right of the trustee to offset or counterclaim same. § 1, subd.
11, of the act provides:
'' 'Debt' shall include any debt, demand, or claim provable
in bankruptcy."
It will be noted that some of these definitions in § 1 read "shall
mean," while others read "shall include." It was not intended
that definitions of words used in the act which read ''shall include'' should exclude other meanings or definitions of the word,
or limit the ordinary and well-understood meaninga It was intended, as the words used plainly indicate, to make sure that
they would be held to include what is exprf'.ssed. If a statute
should be written prohibiting the sale of all intoxicating beverages, and a section should be added saying, the words '' intoxicating beverages'' as used herein shall include bard cider, would ·
an intelligent court be justified in holding that the words ''intoxicating beverages,'' used in the act, had been defined to mean
hard cider, and nothing else, and that whisky, rum, brandy, and
other intoxicants were excluded, or not included 1 Yet cases may
be found where this very interpretation has been put upon § 1
of the bankruptcy act.
It is quite true that the word "debt,". given its common-law
meaning, does not include a claim for unliquidated damages for
false and fraudulent representations. Jackson v. Bell, 31 N. J.
Eq. 554, 558; Duncan v. Lyon. 3 Johns. Ch. 351, 8 Am. Dec.
513; Berson v. Ewing, 84 Cal. 89, 23 Pac. 1112. However. the
word "debt" may include claims for unliquidated damages. In
re Brouillard, 20 R. I. 617, 40 Atl. 762. There Gen. Laws 1896,
c. 274, § 50, provided that a discharge in insolvency should release the insolvent from ''all his provable debts. '' The same act
provided that claims for trover and torts might be proved. It
was held that the word "debts" was used in it.s generic and not
its strict legal sense, and that claiIDB for damages for torts were
released. In Ros6Ilbaum v. United States C. S., 61 N. J. Law,
543, 40 Atl. 591, 593, it was held that the statute providing for
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sale and the division of proceeds amongst the creditors of an in-

solvent corporation in proportion to their debts included claims

for unliquidated damages, and the word "debts" is used in its

broad and no restricted sense. Damages for taking land is a

debt due, when fixed and payable. Lowell v. Boston, etc., 106

Mass. 540.

In Berson v. Ewing, supra, the Civil Code provides that the

liquidating partner may collect, compromise, or release any debts

due the partnership, and pay or compromise any claims against

it; and it was held that "debts" included claims—that the

words were used synonymously. In New York the word "debts"

includes every claim and demand upon which a judgment for

a sum of money, or directing the payment of money, could be

recovered in an action. Code Civ. Proc. § 2514.

A Wisconsin statute, providing that the homestead should not

be liable to a forced sale '' for any debt,'' means debts arising on

contract and judgments for torts. Smith v. Omans, 17 Wis. 395,

397.

The words "debts contracted," as used in the Constitution

of Michigan, are words of large import, and include all kinds

, of claims arising not only on contract, but in tort. Mertz v.

Berry, 101 Mich. 32, 59 N. W. 445, 446, 24 L. R. A. 789, 45 Am.
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St. Rep. 379. See, also, Losee v. Bullard, 79 N. Y. 404; Munson

v. Genesee, etc., 37 App. Div. 207, 56 N. Y. Supp. 139.

The bankruptcy act has provided that such a claim as is set up

by this trustee shall pass to the trustee in bankruptcy as we have

seen. It contemplates that he will do his duty, and establish and

liquidate it in some court of competent jurisdiction. When so

liquidated, it is a debt owing by the one against whom it is as-

serted beyond all question. Thayer v. Southwick, 8 Gray (Mass.)

229; Crouch v. Gridley, 6 Hill (N. Y.) 250; Johnson v. Butler,

2 Iowa, 535, 545; In re Book, 3 Fed. Cas. 867, 868. When that

is done, the right of offset or counterclaim is perfect and com-

plete. Claims of creditors are proved before the referee or court.

§ 57, § 63 states what debts may be proved; § 64 states what

debts have priority; § 65 provides for the declaration and pay-

ment of dividends; § 66 takes care of unclaimed dividends; and

§ 67 takes care of liens. Then comes § 68, relating to "Set-Ofis

and Counterclaims,'' which is a limitation on the preceding sec-

tions relating to the allowance of claims and the declaration and

payment of dividends.

•••

sale and the division of proceeds amongst the creditors of an insolvent corporation in proportion to their debts included claims
for unliquidated damages, and the word ' 1 debts'' is used in its
broad and no restricted sense. Damages for taking land is a
debt due, when fixed and payable. Lowell v. Boston, etc., 106
Mass. 540.
In Berson v. Ewing, supra, the Civil Code provides that the
liquidating partner may collect, compromise, or release any debts
due the partnership, and pay or compromise any claims against
it; and it was held that "debts" included claJ.m.s-that the
words were used synonymously. In New York the word "debts"
includes every claim and demand upon which a judgment for
a sum of money, or directing the payment of money, could be
recovered in an action. Code Civ. Proc. § 2514.
A 'Visconsin statute, providing that the homestead should not
be liable to a forced sale 11 for any debt,'' means debts arising on
contract and judgments for torts. Smith v. Omans, 17 Wis. 395,
397.
The words ''debts contracted,'' as used in the Constitution
of Michigan, are words of large import, and include all kinds
of claims arising not only on contract, but in tort. Mertz v.
Berry, 101 Mich. 32, 59 N. W. 445, 446, 24 L. R. A. 789, 45 Am.
St. Rep. 379. See, also, Losee v. Bullard, 79 N. Y. 404; Munson
v. Genesee, etc., 37 App. Div. 207, 56 N. Y. Supp. 139.
The bankruptcy act has provided that such a claim BB is set up
by this trustee shall pass to the trustee ·in bankruptcy as we have
seen. It contemplates that he will do his duty, and establish and
liquidate it in some court of competent jurisdiction. When so
liquidated, it is a debt owing by the one against whom it is asserted beyond all question. Thayer v. Southwick, 8 Gray (Mass.)
229; Crouch v. Gridley, 6 Hill (N. Y.) 250; Johnson v. Butler,
2 Iowa, 535, 545; In re Book, 3 Fed. Ca.s. 867, 868. When that
is done, the right of offset or counterclaim is perfect and com·
plete. Claims of creditors are proved before the referee or court.
§ 57. § 63 states what debts may be proved; § 64 states what
debts have priority ; § 65 provides for the declaration and pay·
meut of dividends; § 66 takes care of unclaimed dividends; and
§ 67 takes care of liens. Then comes § 68, relating to ''Set-Offs
and Counterclaim~,'' which is a limitation on the preceding sections relating to the allowance of claims and the declaration and
payment of dividends.
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I do not doubt that the claims set up by the trustee here

and sought to be offset or eounterclaimcd passed to the trustee

hi bankruptcy. If he would enforce them, must he bring suit

thereon for the benefit of all the creditors, collect the entire

judgment for damages, if one is recovered, and apply the pro-

ceeds generally in marshaling the assets, or arc they to be treated

as debts owing by the creditor, and as subject to be offset when

liquidated or established, and the amount due, if anything, ascer-

tained 1 The latter is the construction the more favorable to the

one liable in damages. He is not compelled to pay the entire

recovery, and perhaps no part of it, depending on the amount

of his claim against the bankrupt estate. On the other hand, if

such a claim for damages is not regarded as the subject of off-

set within the meaning of § 68a, the trustee here must go to a

foreign state and bring suit, and take his chances of making col-

lection in case of recovery. §§ 23b, 60b, 67e. The Peninsular

Company having come into this court with its claim, it has either

made itself a party to the bankruptcy proceeding here, or has

instituted a proceeding in bankruptcy, probably the latter.

Coder v. Arts, 213 U. S. 223, 234, 235, 29 Sup. Ct. 436, 441,

53 L. ed. 772, where it is said:

"Arts appeared in the bankruptcy court, recognizing the title
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and possession of the trustee in bankruptcy, asserted his claim

upon the notes, and his right to have the assets so administered

and paid as to recognize the validity of the lien for the security

for his claim. We are of opinion that he thus instituted a pro-

ceeding in bankruptcy, as distinguished from a controversy aris-

ing in the course of bankruptcy proceedings."

In either case that claimant company is in this court seeking

a dividend from the estate, and it seems clear to me that under

the general policy and to answer the true purpose of the law the

claim of the trustee is to be regarded and treated as an alleged

debt of that company to the estate in bankruptcy, and, if estab-

lished, offset or counterclaimed. There is no legal or equitable

principle upon which it can be held that the creditor shall pay

such claims for damages in full, if established, for the benefit of

the estate, taking his percentage thereof by way of dividend on

his claim when, if such claim for damages had been reduced to

judgment against him prior to bankruptcy, he would be entitled

to wipe it out in whole or in part by offsetting his claims against

the bankrupt under § 68a. The cases all agree that a claim for

damages arising from fraud or false and fraudulent representa-

I do not doubt thnt the claims set np hy the trust<'r- here
and sought to be offset or countcrclainwd passed to the trustee
in bankruptcy. 1f he would t'nforce them, must he bring suit
thereon for the benefit of all the creditors, collect the entire
judgment for damages, if one is recovered, all(.l apply the protceds geucrally in marshaling the assets, or arc they to be treated
as <lf'hts owing by the creditor, and as subject to be offset when
liquidated or established, and the amount due, if anything, ascertained 1 The latter is the construction the more favorable to the
one liable in damages. He is not compelled to pay the entire
recovery, and perhaps no part of it, depending on the amount
of his claim against the bankrupt estate. On the other hand, if
such a claim for damages is not regarded as the subject of offset within the meaning of § 68a, the trustee here must go to a
foreign state and bring suit, and take his chances of making collection in case of recovery. §§ 23b, 60b, 61e. The Peninsular
Company having come into this court with its claim, it has t>ither
made itself a party to the bankruptcy proceeding here, or has
instituted a proceeding in bankruptcy, probably the latter.
Coder v. Arts, 213 U. S. 223, 234, 235, 29 Sup. Ct. 436, 441,
53 L. ed. 772, where it is said:
''Arts appeared in the bankruptcy court, recognizing the title
and possession of the trustee in bankruptcy, asserted his claim
upon the notes, and his right to have the assets so administered
and paid as to recognize the validity of the lien for the security
for his claim. We are of opinion that he thus instituted a pro,
cecding in bankruptcy, as distinguished from a controversy arisiug in the course of bankruptcy proceedings.''
In either case that claimant company is in this court seeking
a dividend from the estate, and it seems clear to me that under
the general policy and to answer the tn1e purpose of the law the
claim of the trustee is to be regarded and treated as an alleged
debt of that company to the estate in bankruptcy, and, if established, offset or counterclaimed. There is no legal or equitable
principle upon which it can be held that the creditor shall pay
such claims for damages in full, if established, for the benefit of
the estate, taking his percentage thereof by way of dividend on
his claim when, if such claim for damages had been reduce~i to
judgment against him prior to bankruptcy, he would be entitled
to wipe it out in whole or in part by offsetting bis claims against
the bankrupt under § 68a. The cases all agree that a claim for
damages arising from fraud or false and fraudulent representa-
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tions becomes a "debt" when reduced to judgment. The bank-

ruptcy act so treats such judgments. § 63a. In short, if the

bankrupt and the estate after adjudication owes A. $1,000 for

money loaned, and A. owes the bankrupt (and the estate after

adjudication) $1,000 on a judgment obtained for damages sus-

tained by reason of false and fraudulent representations, both

are debts, and must be offset under § 68a. Under the conten-

tion of the Peninsular Company here, in case such a cause of ac-

tion exists in favor of the estate, and recovery of judgment is had

by the trustee after bankruptcy, the creditor is not entitled to

the offset or counterclaim. I cannot assent that this is the mean-

ing and effect of the bankruptcy act.

•••

The order under review is affirmed.

KISKADDEN v. STEINLE

203 Fed. 375, 121 C. C. A. 559

(Circuit Court of Appeals, Sixth Circuit. February 4, 1913)

The trustee sought to have a claim of Steinle re-examined and

diminished, which had been allowed December 4, 1909. The

tions becomes a "debt" when reduced to judgment. The bankruptcy act so treats such judgments. § 63a. In short, if the
bankrupt and the estate after adjudication owes A. $1,000 for
money loaned, and A. owes the bankrupt (and the estate after
adjudication) $1,000 on a judgment obtained for damages sustained by reason of false and fraudulent representations, both
are debts, and must be offset under § 68a. Under the conten·
tiou of the Peninsular Company here, in case such a cause of action exists in favor of the estate, and recovery of judgment is had
by the trustee after bankruptcy, the creditor is not entitled to
the offset or counterclaim. I cannot assent that this is the mean·
ing and effect of the bankruptcy act.

• • •

The order under review is affirmed.

claim was for $16,549, with interest from October 23,1909. The

claim was based upon five promissory notes, two for $6,500 each

and three for $1,000 each, bearing date March 26, 1909, and
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falling due on different dates between that time and October

KISKADDEN v. STEINLE

26th following, with 6 per cent. interest. The notes were exe-

cuted by the C. C. Anderson Manufacturing Company (whose

203 Fed. 375, 121 C. C. A. 559

name was changed to the Fostoria Undermuslin Company) to

the order of A. V. Bauman, and were indorsed by Bauman.

(Circuit Court of Appeals, Sixth Circuit.

February 4, 1913)

Henry Hughes, and C. O. Frick. Bauman discounted the paper

and turned the money over to the Fostoria Company. When

the notes matured, the company was unable to pay them, and

they were taken up by Bauman and held by him until November

2, 1909, when they were assigned to Steinle. The facts alleged

in support of the right to have the claim diminished were, in

substance, that Bauman subscribed for 300 shares, of the par

value of $100 each, of the capital stock of the company, but did

not fully pay for the shares, and so is indebted to the company

for the balance remaining due upon his subscription; that Bau-

man was the real owner of the notes and the claim, but that, if

it should be found that they were in fact owned by Steinle, since

The trustee sought to have a claim of Steinle re-examined and
diminished, which had been allowed December 4, 1909. The
claim was for $16,549, with interest from October 23, 1909. The
claim was based upon five promissory notes, two for $6,500 each
and three for $1,000 each, bearing date March 26, 1909, and
falling due on different dates between that time and October
26th following, '\\ith 6 per cent. interest. The not.es were executed by the C. C. Anderson Manufacturing Company (whoee
name was changed to the Fostoria Undermuslin Company) to
the order of A. V. Bauman, and were indorsed by Bauman,
Henry Hughes, and C. 0. Frick. Bauman discounted the paper
and turned the money over to the Fostoria Company. When
the notes matured, the company was unable to pay them, and
they were taken up by Bauma.n and held by him until November
2, 1909, when they were assigned to Steinle. The facts alleged
in support of the right to have the claim diminished were. in
substance, that Bauman subscribed for 300 shares, of the par
value of $100 each, of the capital stock of the company, but did
not fully pay for the shares, and so is indebted to the company
for the balance remaining due upon his subscription; that Bauman was the real owner of the notes and the claim, but that, if
it should be found that they were in fact owned by Steinle, since
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he obtained the notes after maturity, the claim in his hands was

subject to a set-off to the extent of such balance.

In June, 1904, C. C. Anderson and Bauman formed a copart-

nership for the purpose of manufacturing muslin underwear,

acquiring a factory, with goods and stock, and conducting the

business at Fostoria, Ohio. They also purchased and removed

to this factory certain equipment and goods of a company in

Saginaw, Mich. In October, 1904, they incorporated a company

under the laws of Ohio, with an authorized capital stock of $100,-

000; Anderson and Bauman each subscribing for 44 shares, J.

J. Anderson for 10 shares, and Anna Rose G. Bauman and Helen

May Anderson for 1 share each, these five persons being also

the incorporators and directors. The company, through these

directors, thereupon purchased the partnership property, busi-

ness, and good will of Anderson and Bauman, and assumed the

firm's obligations for the consideration of 602 shares ($60,200

par value) of what was characterized as "the fully paid and non-

assessable stock" of the newly incorporated company. This was

to include the shares subscribed, '' and the issue of which was in

full satisfaction of the obligations assumed by them and each of

them by said subscription." In the summary of the evidence it

appears that the real estate turned over to the corporation was

purchased by Anderson and Bauman for $5,000; that the pur-
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chase of the articles at Saginaw was from a company that had

gone into liquidation, which, after disposing of part of its prop-

erty to others, sold the remainder to Anderson and Bauman for

$7,500. The referee found that the property and articles of

every kind turned over by the copartnership to the company in

payment of the 602 shares of stock cost the firm from $27,500

to $32,500. The company sold 200 shares of its so-called treasury

stock to Henry Hughes, one of the indorsers of the notes in dis-

pute, at $67.50 per share. This price was made and accepted

on the representation of Anderson and Bauman that they had

invested $40,000 in the property turned over to the company,

and the declared purpose was to sell the stock to Hughes at a

price "that would let him in on the same basis as Anderson and

Bauman," because "Hughes had originally intended to join the

partnership." The referee found that the fair and reasonable

value of all of the property, which Anderson and Bauman sold

to the company, "did not exceed the sum of forty thousand ($40,-

000) dollars," and that the overvaluation of the property "was

not due to error of judgment on the part of C. C. Anderson and

he obtained the notes after maturity, the claim in his hands was
subject to a set-off to the extent of such balance.
In June, 1904, C. C. Anderson and Bauman formed a copartnership for the purpose of manufacturing muslin underwear,
acquiring a factory, with goods and stock, and conducting the
business at Fnstoria, Ohio. They also purchased and removed
to this factory certain equipment and goods of a company in
Saginaw, :Mich. In October, 1904, they incorporated a company
under the laws of Ohio, with an authorized capital stock of $100,000; Anderson and Bauman each subscribing for 44 shares, J.
J. Anderson for 10 shares, and Anna Rose G. Bauman and Helen
May Anderson for 1 share each, these five persons being also
the incorporators and directors. The company, through these
directors, ther~upon purchased the partnership property, business, and good will of Anderson and Bauman, and assumed the
firm's obligations for the consideration of 602 shares ($60,200
par value) of what was characterized as ''the fully paid and nonassessable stock" of the newly incorporated company. This was
to include the shares subscribed, ''and the issue of which was in
full satisfaction of the obligations assumed by them and each of
them by said subscription." In the summary of the evidence it
appears that the real estate turned over to the corporation was
purchased by Anderson and Bauman for $5,000; that the purchase of the articles at Saginaw was from a company that had
gone into liquidation, which, after disposing of part of its property to others, sold the remainder to Anderson and Bauman for
$7,500. The referee found that the property and articles of
every kind turned over by the copartnership to the company in
payment of the 602 shares of stock cost the firm from $27,500
to $32,500. The company sold 200 shares of its so-called treasury
stock to Henry Hugh es, one <>f the indorsers of the notes in dispute, at $67.50 per share. This price was made and accepted
on the representation of Anderson and Bauman that they had
invested $40,000 in the property turned over to the company,
And the declared purpose was to sell the stock to Hughes at a
price ''that would let him in on the same basis as Anderson and
Hauman," because "Hughes had originally intended to join the
partnership.'' The referee found that the fair and reasonable
Yalue of all of the property, which Anderson and Bauman sold
to the company, "did not exceed the sum of forty thousand ($40,tirnn <loll a rs," and that the overvaluation of the property "was
1.ot due to error of judgment on the part of C. C. Anderson and
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A. V. Bauman and other directors of the corporation at the time

of the transaction. • • *"

Of the 602 shares of stock received for the sale of the property,

Bauman received 300 shares ($30,000 par value), and is still the

owner of the stock. The finding of the referee respecting these

shares is as follows: '' That at the time of the issue to him of

the said three hundred shares of stock" of the company "Bau-

man was aware of the overvaluation of the property of Ander-

son and Bauman, and that his half interest in the partnership,

for which he received the three hundred shares of stock of the

par value of one hundred ($100) dollars each, was worth not

to exceed twenty thousand ($20,000) dollars."

The referee ordered Steinle's claim of $16,549 to be reduced

in the sum of $10,000, letting it stand as "allowed against the

bankrupt" for $6,549, with interest. The court below reversed

the referee's order, denied the petition of the trustee to dis-

allow the claim, and dismissed the petition with costs. The case

was brought to this court upon appeal prayed and allowed within

10 days of the date of the order made by the court below.

WARRINGTON, Circuit Judge (after stating the facts as

above). We shall consider the case under the objections urged

on behalf of appellee: (a) the case is not appealable; (b) no

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:55 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

stock liability exists against Bauman; (c) such liability cannot

be set off against the claim of Steinle.26

•••

Alleged Stock Liability. No opinion was handed down in the

court below, and we have no means of ascertaining the views

A. V. Bauman and other directors of the corporation at the time
of the transaction. • • • ''
Of the 602 shares of stock received for the sale of the property,
Bauman received 300 shares ($30,000 par value), and is still the
owner of the stock. The finding of the referee respecting these
shares is as follows: ''That at the time of the issue to him of
the said three hun<lrcd Mhares of stock" of the company "Bauman w.as aware of the overvaluation of the property of Anderson and Bauman, and that his half interest in the partnership,
for which he received the three hundred shares of stock of the
par value of one hundred ($100) dollars each, was worth not
to exceed twenty thousand ( $20,000) dollars.''
The referee ordered Steinle 's claim of $16,549 to be reduced
in the sum of $10,000, letting it stand as ''allowed against the
bankrupt" for $6,549, with interest. The court below reversed
the referee's order, denied the petition of the trustee to disallow the claim, and dismissed the petition with costs. The case
was brought to this court upon appeal prayed and allowed within
10 days of the date of the order made by the court below.

of the learned trial judge, except as they were stated in the

arguments of counsel, and as they appear in their briefs. The

claims that no liability of Bauman exists in respect of the 300

shares of stock received by him, and that, if there be any such

liability, it cannot be set off against the claim of Steinle, present

questions of some difficulty. However, since the promissory notes

were past due when obtained' by Steinle, it is not disputed that

they were received by him subject to any defense of the com-

pany to which they would have been open in the hands of Bau-

man. If the facts are accepted, as in substance found by the

referee, that the overvaluation of the partnership property was

not due to error in judgment of Anderson and Bauman and the

26—The opinion on the first point

is omitted.

WARRINGTON, Circuit Judge (after stating the facts as
above). We shall consider the case under the objections urged
on behalf of appellee : (a) the case is not appealable; ( b) no
stock liability exists against Bauman; (c) such liability cannot
be set off against the claim of Steinle. 26

• • •

Alleged Stock Liability. No opinion was handed down in the
court below, and we have no means of ascertaining the views
of the learned trial judge, except as they were stated in the
arguments of counsel, and as they appear in their briefs. The
claims that no liability of Bauman exista in respect of the 300
shares of stock receiv('d by him, and that, if there ~e any such
liability, it cannot be set off against the claim of Steinle, present
questions of some difficulty. However, since the promissory notes
were past due when obtained· by Steinle, it is not disputed that
they were received by him subject to any defense of the company to whieh they would have been open in the hands of Bauman. If the facts are accepted, as in substance found by the
refer~e, that the overvaluation of the partnership property was
not due to error in judgment of Anderson and Bauman and the
26-The opinion on the fl.rat point
is omitted.
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other directors of the corporation at the time of the transaction,

and that Bauman then knew that the portion of the property

he was transferring to the company was $10,000 less in value

than the par value of the stock he was receiving, we are met

with the question whether proof of the claim must be allowed

and payments made upon it out of the bankrupt's assets ratably

with the claims of the general creditors, who confessedly are not

indebted to the estate, without regard to the unpaid portion of

the Bauman stock. Could Bauman have retained the notes and

maintained this positiont As pointed out in the statement,

the corporation was organized under the laws of Ohio. Whether

Bauman is liable for the unpaid portion of the stock he received

is a local question, and is governed by the pertinent rule of de-

cision of the Supreme Court of Ohio. Black v. Zacharie & Co.,

3 How. 482, 511, 11 L. ed. 690; Thompson v. Fairbanks, 196 U.

S. 516, 523, 25 Sup. Ct. 306, 49 L. ed. 577; Detroit Trust Co. v.

Pontiac Savings Bank, 196 Fed. 29, 33, 115 C. C. A. 663 (C. C.

A. 6th Cir.); In re Jassoy Co., 178 Fed. 515, 516, 101 C. C. A.

641 (C C. A. 2d Cir.); Shaw v. Goebel Brewing Co., 202 Fed.

408 (C. C. A. 6th Cir.); Mishawaka Woolen Mfg. Co. v. West-

veer, 191 Fed. 465, 466, 112 C. C. A. 109 (C. C. A. 6th Cir.).

[The court concluded that under Ohio law Bauman was indebted
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to the corporation in the sum of $10,000, which the trustee could

recover; and continued as follows:]

The Right of Set-Off. Can Bauman's liability be enforced by

the trustee through the exercise of the right of set-off in a case

like this? At first blush it would seem that the language of

§ 68a of the Bankruptcy Act, in connection with the rule in the

Gates Case, would admit of the set-off claimed here; for § 68a

extends to "all cases of mutual debts or mutual credits between

the estate of a bankrupt and a creditor," and, as stated, the

Ohio rule treats such liability as a debt due to the corporation.

However, we think the true interpretation of § 68, els. "a" and

"b", and of such rule is that, after the corporation becomes in-

solvent, any sum due upon a stock subscription is impressed with

the character of a trust in favor of all the creditors alike, except

only such as may have given credit to the company with knowl-

edge of the scheme of stock issue. Hence to apply such an un-

paid subscription as a set-off to an ordinary claim held by the

subscriber against the corporation would be to appropriate the

rights of the other creditors in the subscription debt to the ex-

clusive benefit of the person owing it; or, on the other hand, it

other directors of the corporation at the time of the transaction,
and that Bauman then knew that the portion of the property
he was transferring to the company was $10,000 less in value
than the par value of the stock he was receiving, we are met
with the question whether proof of the claim must be allowed
and payments made upon it out of the bankrupt's assets ratably
with the claims of the general creditors, who confessedly are not
indebted to the estate, without regard to the unpaid portion of
the Bauman stock. Could Bauman have retained the notes and
maintained this position t As pointed out in the statement,
the corporation was organized under the laws of Ohio. Whether
Bauman is liable for the unpaid portion of the stock he received
is a local question, and is governed by the pertinent rule of decision of the Supreme Court of Ohio. Black v. Zacharie & Co.,
3 How. 482, 511, 11 L. ed. 690; Thompson v. Fairbanks, 196 U.
S. 516, 523, 25 Sup. Ct. 306, 49 L. ed. 577; Detroit Trust Co. v.
Pontiac Savings Bank, 196 Fed. 29, 33, 115 C. C. A. 663 ( C. C.
A. 6th Cir.); In re Jassoy Co., 178 Fed. 515, 516, 101 C. C. A.
641 (C. C. A. 2d Cir.); Shaw v. Goebel Brewing Co., 202 Fed.
408 (C. C. A. 6th Cir.); Mishawaka Woolen Mfg. Co. v. West.
veer, 191 Fed. 465, 466, 112 C. C. A. 109 (C. C. A. 6th Cir.).
[The court concluded that under Ohio law Bauman was indebted
to the corporation in the sum of $10,000, which the trustee could
recover; and continued as follows:]
The Right of Set-Off. Can Bauman 's liability be enforced by
the trustee through the exercise of the right of set-off in a case
like this T At first blush it would seem that the language of
§ 68a of the Bankruptcy Act, in connection with the rule in the
Gates Case, would admit of the set-off claimed here; for § 68a
extends to ''all cases of mutual debts or mutual credits between
the estate of a bankrupt and a creditor,'' and, as stated, the
Ohio rule treats such liability as a debt due to the corporation.
However, we think the true interpretation of § 68, els. ''a'' and
"b ", and of such rule is that, after the corporation becomes insolvent, any sum due upon a stock subscription is impressed with
the character of a trust in favor of all the creditors alike, except
only such as may have given credit to the company with knowledge of the scheme of stock issue. Hence to apply such an unpaid subscription as a set-off to an ordinary claim held by the
subscriber against the corporation would be to appropriate the
rights of the other creditors in the subscription debt to the exclusive benefit of the person owing it; or, on the other hand, it
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might, as respects his costockholders, subject him to the payment

of more than his ratable share of the bankrupt's debts. It can-

not be said, then, that the debts in question are in their nature

both mutual and in the same right; nor that after the bankruptcy

there was any reason for enforcing stockholders' liability or

Bauman's ratable share thereof except for the equal benefit of

nil the creditors.

In Sawyer v. Hoag, supra, 17 Wall, at p. 622, 21 L. e<L 731,

when passing upon a provision of the Bankruptcy Act of 1867

(14 Stat. p. 526, § 20), similar to § 68 of the present act, Justice

Miller said:

'' This section was not intended to enlarge the doctrine of set-

off, or to enable a party to make a set-off in cases where the

principles of legal or equitable set-off did not previously author-

ize it. The debts must be mutual; must be in the same right.

The case before us is not of that character. The debt which the

appellant owed for his stock was a trust fund devoted to'the pay-

ment of all the creditors of the company. As soon as the com-

pany became insolvent, and this fact became known to the

appellant, the right of set-off for an ordinary debt to its full

amount ceased. It became a fund belonging equally in equity to

all the creditors, and could not be appropriated by the debtor
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to the exclusive payment of his own claim.''

To the same effect are Scammon v. Kimball, Assignee, 92 U. S.

366, 367, 23 L. ed. 483; Scovill v. Thayer, supra, 105 U. S. 153,

26 L. ed. 968; Babbitt v. Read (C. C.) 173 Fed. 712, 715;

In re Howe Mfg. Co. (D. C.) 193 Fed. 524, 527 r 1 Love-

land on Bankr. (4th ed.) p. 661, and note 4; Collier on

Bankr. (8th ed.) p. 796, and notes. And the rule that':unpaid

subscriptions to the stock of a corporation constitute a trust

fund for the benefit of its creditors" is stated in Fogg v. Blair,

139 U. S. at p. 125, 11 Sup. Ct. 476, 35 L. ed. 104, to be "the

settled doctrine of this court''; and, further, in Scovill v. Thayer,

105 U. S. 156, 26 L. ed. 968, it was held:

"Upon the bankruptcy of the company his obligation was to

pay to the assignees, upon demand, such an amount upon his

unpaid stock as would be sufficient, with the other assets of the

company, to pay its debts. He was under no obligation to pay

any more, and he was under no obligation to pay anything until

the amount necessary for him to pay was at least approximately

ascertained. Until then his obligation to pay did not become

complete."

might, as respects his costockholders, subject him to the payment
of more than his ratable share of the bankrupt's debts. It cannot be said, then, that the debt8 in question are in their nature
both mutual and in the same right; nor that after the bankruptey
there was any reason for enforcing stockholders' liability or
Bauman 's ratable share thereof except for the equal benefit of
all the creditors.
In Sawyer v. Hoag, supra, 17 Wall. at p. 622, 2f L. ed. 731,
when passing upon a provision of the Bankruptcy Act of 1867
(14 Stat. p. 526, § 20), similar to§ 68 of the present act, Justice
Miller said :
·
' · This section was not intended to enlarge the doctrine of set.
off, or to enable a party to make a set-off in cases where the
priuciples of legal or equitable set-off did not previously authorize it. The debt8 must be mutual; must be in the same right.
The case before us is not of that character. The debt which the
appellant owed for his stock was a trust fund devoted to•the payment of all the creditors of the company. As soon as the company became ins~lvent, and this fact became known to the
appellant, the right of set-off for an ordinary debt to its full
amount ceased. It became a fund belonging equally in equity to
all the creditors, and could not be appropriated by the debtor
to the exclusive payment of his own claim."
To the same effect are Scammon v. Kimball, Assignee, 92 U.S.
366, 367, 23 L. ed. 483; Scovill v. Thayer, supra, 105 U. S. 153,
26 L. ed. 968; Babbitt v. &ad ( C. C.) 173 Fed. 712, 715;
In re Howe Mfg. Co. ( D. C.) 193 Fed. 524, 527; 1 Loveland on Bankr. (4th ed.) p. 661, and note 4; Collier on
Bankr. (8th ed.) p. 796, and notes. And the rule that ':unpaid
subscriptions to the stock of a corporation constitute a trust
fund for the benefit of its creditors" is stated in Fosig v. Blair,
139 U. S. at p. 125, 11 Sup. Ct. 476, 35 L. ed. 104, to be "the
settled doctrine of this court''; and, further, in Scovill v. Thayer,
105 U. S. 156, 26 L. ed. 968, it was held:
"Upon the bankruptcy of the company his obligation was to
pay to the assignees, upon demand, such an amount upon his
unpaid stock as would be sufficient, with the other assets of the
company, to pay its debts. He was under no obligation to pay
any more, and he was under no obligation to pay anything until
the amount necessary for him to pay was at least approximately
ascertained. Until then his obligation to pay did not become
complete.''
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We have still to consider an important case recently decided
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by the Supreme Court of Ohio. It is Niles, Assignee, v. Olszak

(87 Ohio St. 229, 100 N. E. 820, decided December 17, 1912),

which holds:

"A stockholder in a savings and loan association organized

under the laws of this state is entitled, when the association

becomes insolvent, to set off, as against its assignee for the bene-

fit of creditors, a claim for money which he has on deposit with

the association against his liability for the unpaid part of his

stock subscription."

That case is the nearest approach to this one of any other

decided by the Supreme Court of Ohio, and so dispenses with the

need of referring to other decisions of the court. We think the

learned judge announcing the opinion pointed out facts which

render the decision inapplicable here, when he said:

"The stock was not issued under the pretense of being or pur-

porting to be fully paid, when in fact it was not paid for.

There was no contrivance to release the debt for the stock, and

substitute a loan therefor. It is not a case in which a corpora-

tion had held itself out to the public as having a larger paid-up

capital than it actually had. • • * The statute prescribes

• • • that no such association shall commence business until

at least one-half of each subscription has been fully paid up.
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There is no claim that this was not done, and the presumption

is that it was done. The finding of facts shows that the associa-

tion was duly organized under the statute. There is no claim

that it ever pretended that any more than 50 per cent. of each

subscription had been paid in, or that any one ever gave credit

on the faith that all of its stock had been paid in full. • • *

It is common knowledge that many of the subscribers to the stock

of such savings associations make their deposits therein with

the intention and understanding that such deposits shall be

made and used for the purpose of paying for the stock. * • *"

Thus it may be fairly inferred that all creditors of the sav-

ings bank were chargeable with knowledge that only 50 per

cent. of its capital stock had been paid in, and that it was un-

derstood that the deposits should be applied to the payment of

the balance due on the subscriptions. This in principle agrees

with what we have already pointed out as recognized by the same

court in the Gates Case, and by this court in Rickerson Roller

Mill Co. v. Farrell Foundry & Machine Co., respecting the rights

of persons who extend credit to a corporation with knowledge

H. A A. Bankruptcy—40

We have still to consider au iruportaut case rcce11tly dc<:ided
by the Supreme Court of Ohio. It is Niles, A&:1ignee, v. Olszak
(87 Ohio St. 229, 100 N. E. 820, decided December 17, 1912),
which holds:
''A stockholder in a savings and loan association organized
under the laws of this state is entitled, when the association
becomes insolvent, to set off, as against its assignee for the be11cfit of creditors, a claim for money which he has on deposit with
the association against his liability for the unpaid part of his
stock subscription."
That case is the nearest approach to this one of any other
decided by the Supreme Court of Ohio, and so dispenses with the
need of referring to other deeisions of the court. We think the
le.arned judge announcing the opinion pointed out facts which
render the decision inapplicable here, when he said:
''The stock was not issued under the pretense of,being or purporting to be fully paid, when· in fact it was not paid for.
There was no contrivance to release the debt for the stock, and
substitute a loon therefor. It is not a case in which a corporation had held itself out to the public as having a larger paid-up
capital than it actually had. • • • The statute prescribes
• • • th.at no such association shall commence business until
at least 01ie-hal,f of each subscriptio-n has been fully paid up.
There is no claim that this was not done, and the presumption
is that it was done. The finding of facts shows that the association was duly organized under the statute. There is no claim
that it ever pretended that any more than 50 per cent. of each
subscription had been paid in, or that any one ever gave credit
on the faith that all of its stock had been paid in full. • • •
It is common knowledge that many of the subscribers to the stock
of such savings associations make their deposits therein with
the intention and understanding that such deposits shall be
made and used for the purpose of paying for the stock. • • • ''
Thus it may be fairly inferred that all creditors of the savings bank were chargeable with knowledge that only 50 per
cent. of its capital stock had been paid in, and that it was understood that the deposits should be applied to the payment of
the balance due on the subscriptions. This in principle agrees
with what we have already pointed out as recognized by the same
court in the Gates Case, and by this court in Rickerson Roller
:Mill Co. v. Farrell Foundry & Machine Co., respecting the rights
of persons who extend credit to a c<>rporation with knowledge
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of the arrangement under which its stock subscriptions have been

made. It may well be that as to all such persons the unpaid

subscriptions do not constitute a trust fund, in the sense that

it is not open to set-off.

Furthermore, any suit rightly to enforce payment of unpaid

stock subscriptions would have to be of a plenary character (In

re Haley, 158 Fed. 74, 85 C. C. A. 404 [C. C. A. 6th Cir.]; In re

Remington Automobile & Motor Co., 153 Fed. 345, 347, 82 C. C.

A. 421 [C. C. A. 2d Cir.]); and it does not appear that Bauman

is a party to the present suit, although he appeared as a witness

and so had notice of it. We are thus led to believe that the set-

off was not permissible.

What, then, should be done with the claim of Steinle? We

have felt bound under the present record to assume that Bau-

man is solvent. If the claim be allowed and permitted now to

share in the assets, according to the undisputed statement of

counsel for appellee, Steinle would receive a sum nearly equal

to the amount found by the referee to be due from Bauman upon

his subscription. Still, if Bauman could meet his unpaid bal-

ance, not to speak of the liability of any of his costockholders, no

ultimate loss to the other creditors would ensue. If, on the

other hand, Bauman should not be able to pay anything re-
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maining due on his subscription, Steinle (who stands no better

than Bauman) would profit at the expense of the other cred-

itors. In the latter event, however, the reasons for denying the

set-off (or at least its equivalent in the nature of an equitable

defense) against the Steinle claim would cease; for nothing would

be gained by suit upon the subscription, and so nothing could

be lost by the general creditors by applying whatever sum is

really due from Bauman toward payment of the Steinle claim.

Rolling Mill Co. v. Ore & Steel Co., 152 U. S. 615, 616, 14 Sup.

Ct. 710, 38 L. ed. 565.

Since it would be obviously inequitable to permit the Steinle

claim to share ratably in the assets before properly disposing

of the question of Bauman's obligation and his ability to pay

it (In re Wiener & Goodman Shoe Co. (C C.) 96 Fed. 949, 950,

and In re Duryea Power Co. (D. C.) 159 Fed. 783, 784, the

underlying principles of which we regard as applicable), we are

constrained to hold that the order of the court below allowing

the claim should be reversed, with costs; that all proceedings

upon the Steinle claim be stayed, and all dividends that would

accrue on such claim, if allowed, be withheld and preserved,

of the arrangement under which its stock subscriptions have been
made. It may well be that as to all such persons the unpaid
subscriptions <lo not constitute a tnist fund, in the sense that
it is not open to set-otf.
Furthermore, any suit rightly to enforce payment of unpaid
stock subscriptions would have to be of a plenary character (In
re Haley, 158 Fed. 74, 85 C. C. A. 404 [C. C. A. 6th Cir.]; In re
Remington Automobile & Motor Co., 153 Fed. 345, 347, 82 C. C.
A. 421 [ C. C. A. 2d Cir.]); and it does not appear that Bauman
is a party to the present suit, although he appeared as a witness
and so had notice of it. We are thus led to believe that the setoff was not permissible.
'Vhat, then, should be done with the claim of SteinleT We
have felt bound under the present record to assume that Bauman is solvent. If the claim be allowed and permitted now to
share in the assets, according to the undisputed statement of
counsel for appellee, Steinle would r~ceive a sum nearly equal
to the amount found by the referee to be due from Bauman upon
his subscription. Still, if Bauman could meet his unpaid balanee, not to speak of the liability of any of his costockholders, no
ultimate loss to the other creditors would ensue. If, on the
other hand, Bauman should not be able to pay anything remaining due on his subs<>ription, Steinle (who stands no better
than Bauman) would profit at the expense of the other creditors. In the latter event, however, the reasons for denying the
set-off (or at least its equivalent in the nature of an equitable
defense) against the Steinle claim would cease; for nothing would
be gained by suit upon the subscription, and so nothing could
be lost by the general creditors by applying whatever sum is
really due from Bauman toward payment of the Steinle claim.
Rolling .Mill Co. v. Ore & Steel Co., 152 U. S. 615, 616, 14 Sup.
Ct. 710, 38 JJ. ed. 565.
Since it would be obviously inequitable to permit the Steinle
claim to share ratably in the assets before properly disposing
of the question of Bauman 's obligation and his ability to pay
it (In re ,\'.iener & Goodman Shoe Co. (C. C.) 96 14..,ed. 949, 950,
and In re Duryea Power Co. (D. C.) 159 Fed. 783, 784, the
underlying principles of which we regard as applicable), we are
eoustrained to hoJU that the order of the court below allowing
the claim should be reversed, with costs; that all proceeding:;i
upon the Steinle claim be stayed, and all dividends that would
ac<>rue on such claim, if allowed, be withheld and pi;eserved,
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until the Bauman debt and its availability be finally settled.

If such debt be collected by the trustee, Steinle's claim shall be

allowed in full; if by reason of his insolvency Baumauls debt

is not collectible in whole or in part, Steinle's claim shall be

accordingly reduced and the remainder allowed. An order will

be entered reversing the cause, and remanding it for further

proceedings, not inconsistent with this opinion.

NORFOLK & W. RY. CO. v. GRAHAM

145 Fed. 809, 76 C. C. A. 385 «

(Circuit Court of Appeals, Fourth Circuit. May 1, 1906)

McDOWELL, District Judge. The following is an excerpt

until the Bauman debt and its availability be finally settled.
If such debt be collected by the trustee, Steinle 's claim shall be
allowed in full ; if by reason of his iusolvency Baumau 's debt
is not collectible in whole or in part, Steinle 's claim shall ht.
accordingly reduced an<l the remainder allowed. An order will
be entered reversing the cause, and remanding it for further
proceedings, not inconsistent with this opinion.

from the opinion of the trial court:

"This was a suit in assumpsit instituted by John T. Graham,

trustee of the estate of 0. M. Page, a bankrupt, against the Nor-

NORFOLK & W. RY. CO. v. GRAHAM

folk & Western Railway Company, for the recovery of certain

moneys alleged to be due to said estate under a contract entered

- 145 Fed. 809, 76 C. C. A. 385

-

into between said Page and said railway company for the con-

struction of a certain portion of its roadbed in West Virginia.

(Circuit Court of Appeals, Fourth Circuit. May 1, 1906)

The defendant pleaded nonassumpsit and also filed a notice of

recoupment under the West Virginia statute, under which it

sought to prove damages growing out of the contract or trans-

action upon which the suit was brought, to an amount equal to

the demand against it.
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'' The parties by mutual consent waived a jury and submitted

all matters of law and fact to the judgment of the court upon

an agreed statement of all facts, from which statement it appears

that 0. M. Page entered into a written contract on the 11th day

of August, 1902, with the defendant, by which he agreed to con-

struct for it, at certain prices therein named, § § 21 to 25

inclusive, of the Naugatuck Branch of the Ohio extension of its

railroad. That, by the terms of the said contract, on or about

the 15th day of each calendar month estimates of the work done

by Page during the preceding month were to be made, and an

advance payment of eighty-five per cent. (85%) thereof made

to him, the remaining fifteen per cent. (15%) to be retained by

the railway company as a compensation for or on account of

any damages which might be certified by its engineer to have

been sustained from any failure of the said Page to perform

said contract. That Page performed work and furnished mate-

McDOWELL, District Judge. The following is an excerpt
from the opinion of the trial court:
"This was a suit in assumpsit instituted by John T. Graham,
trustee of the estate of 0. M. Page, .a bankrupt, against the Norfolk & We.stern Railway Company, for the reeovery of certain
moneys alleged to be due to said estate under a contract entered
into between said Page and said railway comp.any for the construction of a certain portion of its roadbed in \Vest Virginia.
The defendant pleaded nonassumpsit and also filed a notice of
recoupment under the West Virginia statute, under which it
sought to prove damages growing out of the contract or transaction upon which the suit was brought, to an amount equal to
the demand against it.
"The parties by mutual consent waived a jury .and submitted
all matters of law and fact to the judgment of the court upon
an agreed statement of all facts, from which statement it appears
that 0. M. P.age entered into a written contract on the 11th day
of August, 1902, with the defendant, by which he agreed to construct for it, at certain prices therein named, § ~ 21 to 25
inclusive, of the Naugatuck Branch of the Ohio extension of its
railroad. That, by the terms of the said contract, on or about
the 15th day of each calendar month estimates <>f the work done
by Page during the preceding month were to be made, and an
advance payment of eighty-five per ceut. ( 85%) tht•reof made
to him, the remaining fifteen per cent. (15%) to be retained by
the railway company as a compensation for or on account of
any damages which might be certified by its engineer to have
been sustained from any failure of the said Page to perform
said contract. Th~t Page performed work and furnished mate-
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rials under said contract until the latter part of August, 1903,

during the whole of which time his total work amounted, ac-

cording to the terms of the contract, to thirty thousand seven

hundred and fifty dollars and eleven cents ($30,750.11), all of

which was paid him, excepting $4,612.52 of retained percent-

ages, and $3,428.25 worth of work estimated to have been done

in the month of August, making a total still in the hands of the

railway company, retained percentages and August estimate,

amounting to $8,040.77. That the retained percentages for the

month of May, 1903, amounted to $1,070.53; for the mouth of

June, $570.66; for the month of July, $651.13, and for the month

of August, $604.99; all of which percentages are embraced in

the sum total retained percentages of $4,612.52 above named,

and are separated into months only for the purpose of showing

what these percentages amounted to for the four months next

preceding the adjudication of Page as a bankrupt. That Page

broke his contract and abandoned his work on or about the 28th

or 29th day of August, 1903, and the railway company, through

its engineer construction work, branch lines, and in accordance

with the terms of said contract, immediately declared in writing

the same to be terminated and forfeited, which writing was filed

with the railway company, a copy thereof mailed to Page's last
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known address, and another copy, as provided in the contract,

posted at the front door of his office upon his work, on Septem-

ber 1, 1903. That a petition in bankruptcy was filed against

Page on the 1st day of September, 1903, and he duly adjudged

a bankrupt on the 10th day of said month. John T. Graham

was chosen as trustee in bankruptcy by the creditors, and, by

an order of the bankrupt court, was authorized and directed to

institute this suit.

"It was further agreed that Page was insolvent at the time

of his adjudication as a bankrupt, and that he was at that time

indebted to laborers who had performed work for him upon the

sections agreed to be constructed by him during the three months

next preceding such adjudication, in amounts aggregating five

thousand dollars ($5,000.00), but exceeding in no individual

case the sum of three hundred dollars ($300.00), all of whose

claims were proven in the bankrupt court, in accordance with

the provisions of the act of Congress. It was further agreed

that, after Page had abandoned his work and the railway com-

pany had declared his contract forfeited and at an end. it im-

mediately advertised for bids in the customary way for the com-

rials under said contract until the latter part of August, 1903,
during the whole of which time his total work amounted, according to the terms of the contract, to thirty th~usand seven
hundred and fifty dollars and eleven cents ($30,750.11), all of
which was paid him, excepting $4,612.52 of retained percentages, and $3,428.25 worth of work estimated to have- been done
in the month of August, making a total still in the hands of the
railway company, retained percentages and August estimate,
amounting to $8,040.77. That the retained percentages for the
month of May, 1903, amounted to $1,070.53 ; for the month of
June, $570.66; for the month of July, $651.13, and for the month
of August, $604.99; all of which percentages are embraced in
the sum total retained percentages of $4,612.52 above named,
and are separated into months only for the purpose of showing
what these percentages amounted to for the four months next
preceding the adjudication of Page as a bankrupt. That Page
broke his contract and abandoned his work on or about the 28th
or 29th day of August, 1903, and the railway company, through
its e11gineer construction work, branch lines, and in accordance
with the terms of said contract, immediately declared in writing
the same to be terminated and forfeited, which writing was filed
with the railway company, a copy thereof mailed to Page's last
known address, and another copy, as provided in the contract,
posted at the front door of his office upon his work, on September 1, 1903. That a petition in bankruptcy was filed against
Page on the 1st day of September, 1903, and he duly adjudged
a bankrupt on the 10th day of said month. John T. Graham
was chosen as trustee in bankruptcy by the creditors, and, by
an order of the bankrupt court, was authorized and directed to
institute this suit.
"It was further agreed that Page was insolvent at the time
of his adjudication as a bankrupt, and that he was at that time
indebted to laborers who had performed work for him upon the
sections agreed to be constructed by him during the three months
next preceding sucb adjudication, in amou!lts aggregating five
thousand dollars ($5,000.00), but exceeding in no individual
1~ase the sum of three hundred dollars ($300.00), all of whose
claims were proven in the bankrupt co.urt, in accordauc~ with
the provisions of the act of Congress. It was further agreed
that, aftt>r Page .had abandoned his work and the railway company had declared his contract forfeited and at an end, it immediately ndvertised for bids in the customary way for the com-
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pletion of the work that had been left unfinished by him. Many

contractors made bids thereon, but after the exercise of due care

and diligence in the premises upon the part of the railway com-

pany, one John T. McKinney was declared to be the lowest and

best bidder, and the contract for the completion of the aban-

doned work of 0. M. Page was given to the said McKinney.

The new contractor entered upon his work and prosecuted the

same with diligence, and under the reasonable supervision of

the railway company, to completion; but, i:i consequcr.ee [as it

was agreed] of the condition in which Page left the work that

had been abandoned by him, the railway company was com-

pelled to pay unto McKinney $11,112.SO more than it would

have been required to pay to Page upon the completion of said

work had he performed the same at the prices and in accordance

with the terms agreed upon by him.

"The defenses of the railway company were two: (1) That,

under the plea of non-assumpsit, and by the very terms of the

contract itself, it did not owe Page anything; because it had a

right to keep not only the retained percentages of $4,612.52, but

the August estimate of $3,428.25, as well; the title thereto never

having vested in Page, in consequence of his agreement that no

money was to become due or payable to him or demandable by
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him until after the whole work had been completed in a satis-

factory manner and certified by the engineer of the railway

company, which had not been done. (2) That, even if said re-

tained percentages and August estimate should be held to be a

debt due from the railway company to Page, still nothing would

be recoverable against the railway company in consequence of

its right to recoup, to the extent thereof, or offset against the

same, the damages occasioned to it by the very breach by Page

of the contract sued upon."

The declaration consisted of the common counts in assumpsit

and several special counts founded on the contract. It does not

appear whether or not the railway company knew of the bank-

ruptcy proceedings prior to the institution of this action. The

trial court ruled in favor of the railway as "to the fifteen per

cent. retained from the various monthly estimates. But, being

of opinion that defense as to the 85 per cent. of the August esti-

mate could only be made by way of counterclaim, and that

§57n, 30 Stat. 561 [U. S. Comp. St. 1901, p. 3444], barred

such counterclaim, the judgment below was as to this item ad-

pletion of the work that had been left unfinished by him. l\lany
contractors made bids thereon, but after the exercise of due care
and diligence in the premises upon the part of the railway company, one John T. :McKinney was declared to be the lowest and
best bidder, and the contract for the completion of the abandoned work of 0. M. Page was given to the ~aid McKinney.
The new contractor entered upon his work and prosecuted the
same with diligence, and under the reasouable supervision of
the railway company, to completion; but, i:t conscque1:c:e [as it
was agreed] of the condition in which Page left the work that
had been abandoned by him, the railway company was compelled to pay unto McKinney $11,112.80 more than it would
have been required to pay to Page upon the completion of said
work had he performed the same at the prices and in accordance
with the terms agreed upon by him.
4
' The defenses of the railway company were two: ( 1) That,
under the plea of non-assumpsit, and by the very terms of the
contract itself, it did not owe Page anything; because it had a
right to keep not only the retained percentages of $4,612.52, but
the August estimate of $3,428.25, as well; the title thereto never
having vested in Page, in consequence of his agreement that no
money was to become due or payable to him or demandable by
him until after the whole work had been completed in a satisfactory manner and certified by the engineer of the railway
company, which had not been done. (2) That, even if said retained percentages and August estimate should be held to be a
debt due from the railway company to Page, still nothing would
be recoverable against the railway company in consequence of
its right to recoup, to the extent thereof, or offset against the
same, the damages occasioned to it by the very breach by Page
of the contract sued upon."
The declaration consisted of the common counts in assumpsit
and several special coui1ts founded on the contract. It does not
appear whether or not the railway company knew of the bankruptcy proceedings prior to the institution of this action. The
trial court ruled in favor of the railway as ·to the fifteen per
cent. retained from the various monthly estimates. But, being_
of opinion that defense as to the 85 per cent. of the August estimate could only he made by way of counterclaim, and that
§ 57n, 30 Stat. 561 [U. S. Comp. St. 1901, p. 3444], barred
such counterclaim, the judgment below was as to this item ad-
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verse to the railway company. The opinion as to the effect of

the bankrupt act reads as follows:

"The only other feature necessary to be considered is as to

the applicability of the notice of recoupment filed with the plea

of nonassurnpsit. As the estate of Page, here represented by

the trustee, is that of a bankrupt, the question as to the avail-

ability of this notice is solvable only under the provisions of the

bankruptcy act, and under those provisions I must hold that it is

ineffectual. It is provided by Act July 1, 1898, c. 541, § 68b, 30

Stat. 565 [U. S. Comp. St. 1901, p. 3450], that a set-off or counter

chum shall not be allowed in favor of any debtor of the bankrupt

which is not made provable against the estate. This account for

damages for failure to complete the bankrupt's contract is not

so provable, because of lapse of time, and therefore cannot now

be set off. It is not the character of the demand which precludes

the right to set it off, but the failure to prove it in the proceed-

ing in bankruptcy. Thus unliquidated claims may be set off

against liquidated claims, provided they are provable in bank-

ruptcy, and this, as I apprehend, requires that they be presented

and proved before the referee. See § 636, 30 Stat. 563 fU. S.

Comp. St. 1901, p. 3447] and the discussion thereof in Collier on

Bankruptcy (5th ed.) p. 488; Brandenburg on Bank (3d ed.)
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§ 1005; Loveland on Bank (2d ed.) p. 282.

"Had the railway company chosen to liquidate and prove its

claim it would seem that it would have been entitled to set it off

against the debt due to the estate; but, not having proved its

claim within the time limited, or taken steps to have it allowed

in the bankruptcy proceedings, it cannot now be pleaded as a

virtual set-off in this proceeding.

"Let judgment be entered for $3,428.25, with interest thereon

from September 15, 1903."

As the railway company alone has filed assignments and sued

out writ of error, we shall deal only with the propositions de-

cided adversely to it. In view of the conclusion we have reached

it is unnecessary that we set out the reasons which lead us to

think unsound the contention made in behalf of the railway

company to the effect that the contract gave the company the

right to retain the 85 per cent. of the August, 1903, estimate as

liquidated damages. We agree with the trial court that the right

of the company to defeat the claim of the trustee could only be

asserted by way of counterclaim. We must therefore now con-

sider the question raised under the bankrupt act.

vene to the railway company. The opinion as to the effect of
the bankrupt act reads aa followa:
'' The only other feature necessary to be conside~d is as to
the applicability of the notice of recoupment filed with the plea
of nonassumpsit. As the estate of Page, here represented by
the trustee, is that of a bankrupt, the question as to the availability ot this notice is solvable only under the provisions of the
bankruptcy act, and under those provisions I must hold that it is
ineifectual. It is provided by Act July 1, 1898, c. 541, § 68b, 30
Stat. 565 [U.S. Comp. St. 1901, p. 3450), that a set-off or counter
claim shall not be allowed in favor of any debtor of the bankrupt
which is not made provable against the estate. This account for
damages for failure to complete the bankrupt's contract is not
so provable, because of lapse of time, and therefore cannot now
be set off. It is not the character of the demand which precludes
the right to set it off, but the failure to prove it in the proceeding in bankruptcy. Thus unliquidnted claims may be set off
against liquidated claims, provided they are provable in bankruptcy, and this, as I apprehend, requires that they be presented
and proved before the referee. See § 63b, 30 Stat. :>63 [U. S.
Comp. St. 1901, p. 3447] and the discussion thereof in Collirr on
Bankruptcy (5th ed.) p. 488; Brandenburg on Bank ( 3d ed.)
§ 1005 ; Loveland on Bank ( 2d ed.) p. 282.
"Had the railway company chosen to liquidate and prove its
claim it would seem that it would have been entitled to set it off
against the debt due to the estate; but, not having proved its
claim within the time limited, or taken steps to have it allowed
in the bankruptcy proceedings, it cannot now be pleaded as a
virtual set-off in this proceeding.
''Let judgment be entered for $3,428.25, with interest thereon
from September 15, 1903."
As the railway company alone has filed assignments and sued
out writ of error, we shall deal only with the propositions deeided adversely to it. In view of the conclusion we have reached
it is unnecessary that we set out the reasons which lead us to
think unsound the cont.ention made in behalf of the railway
company to the effect that the contract gave the company the
right to retain the 85 per cent. of the August, 1903, estimate as
liquidated damages. We agree with the trial court that the right
of the company to defeat the claim of the trustee could only be
asserted by way of counterclaim. We must therefore now consider the question raised under the bankrupt act.

MUTUAL DEBTS AND CREDITS 631

MUTUAL DEBTS AND CREDITS

631

§ 57n, 30 Stat. 561 [U. S. Comp. St. 1901, p. 3444], is a new

provision, appearing for tjie first time in the act of 1898. The

argument relied on by defendant in error may be briefly ex-

pressed as follows: The counterclaim of the railway company,

while provable in its nature, was not proved in the bankruptcy

proceeding within the time allowed by § 57n, and it was there-

fore when asserted in the court below not a provable counter-

claim such as can be set off. So far as we have been able to dis-

cover there is no reported case which can be relied upon as a

precedent for the view taken by the court below, and none that

has more than a tendency to support the opposite view. As the

trial court read § 57«, it is a statute of limitations applicable

to the counterclaim of a debtor sued in an independent plenary

action brought by the trustee in bankruptcy. We cannot so con-

strue this provision. § 57 as a whole relates merely to the proof

and allowance of claims against the bankrupt in the bankruptcy

proceeding. The purpose of 57»i is to speed the conclusion of|

that proceeding. One who is the debtor and the creditor of.the

bankrupt, whose claim against exceeds his debt to the bankrupt,

must prove his claim in the bankruptcy proceeding within the;

time limit fixed by 57n, in order to share in the distribution ofi

the estate. In re Muskoka Co. (D. C.) 127 Fed. 886. But we

find no warrant for holding that his failure to thus prove it is
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a bar to the use of such claim in diminution of or to defeat the

claim of the trustee when asserted in an independent action. If

this clause of the act has the effect given it by the trial court,

it is as effective when relied on against the counterclaim of one

who has never heard of the bankruptcy proceeding, as it is when

relied on against the counterclaim of one who has had full knowl-

edge of such proceeding. And it is as effective in case the trustee

brings his action after the expiration of the time limit fixed by

§ 57n, as in case he brings such action while there is yet time for

the defendant to prove his counterclaim in the bankruptcy

proceeding.

If in the case at bar the railway company had no knowledge

of the bankruptcy proceeding until this action was brought,

§ 57n, as construed by the trial court, has the effect of depriv-

ing the company of a valuable right without an opportunity to

be heard. The fact that no exception is made in behalf of one

who first learns of the institution of the bankruptcy proceeding

after the time fixed by this clause seems to us sufficient of itself

for denying the clause effect in an independent action. But let

§ 57n, 30 Stat. 561 [U. S. Comp. St. 1901, p. :3444], is a new
provision, appearing for t.he first time in the act of 1898. The
argument relied on by defendant in error may be briefly expressed as follows: The counterclaim of the railway company,
while provable in its nature, was not proved in the bankruptcy
proceeding within the time allowed by § 57n, and it was therefore when asser~d in the court below not a provable counterclaim such as can be set off. So far as we have been able to discover there is no reported case which can be relied upon as a
precedent for the view taken by the court below, and none that
has more than a tendency to support the opposite view. As the
trial court read § 57n, it is a statute of limitations applicable
to the counterclaim of a debtor sued in an independent plenary
action brought by the trustee in bankruptcy. We cannot so construe this provision. § 57 as a whole relates merely to the proof
and allowance of claims against the bankrupt in the bankruptcy
proceeding. The purpose of 57n is to speed the conclusion of
that proceeding. One who is the debtor and the creditor of. the
bankrupt, whose claim against exceeds his debt to the bankrupt,
must prove his claim in the bankruptcy proceeding within the
time limit fixed by 5711, in order to share in the distribution o
the estate. In re l\fuskoka Co. (D. C.) 127 l4~ed. 886. But we
find no warrant for holding that his failure to thus prove it is
a bar to the use of such claim in diminution of or to defeat the
claim of the trustee when a~erted in an independent action. If
this clause of the ad has the effect given it by the trial court,
it is as effective when relied on against the counterclaim of one
who has never heard of the bankruptcy proceeding, as it is when
relied on against the counterclaim of one who has had full knowledge of such proceeding. And it is as effective in case the trustee
brings his action after the expiration of the time limit fixed by
§ 57n, as in case he brings such action while there is yet time for
the defendant to prove his counterclaim in the bankruptcy
proceeding.
If in the case at bar the railway company had no knowledge
of the bankruptcy proceeding until this action was ·brought,
§ 57-n, as construed by the trial court, has the effect of depriving the company of a valuable right without an opportunity to
be heard. The fact that no exception is made in behalf of one
who first learns of the institution of the bankruptcy proceeding
after the time fixed by this clause seems to us sufficient of itself
for denying the clause effect in an independent action. But let
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it be assumed that in the ease at bar the company knew of the

bankruptcy proceeding in ample time, and failed to prove its

claim for the excess of its damages over the value of the unpaid

for work, simply because it regarded the claim as worthless.

Under this assumption, the discharge in bankruptcy, when

granted, will bar the claim for the excess as a liability against

Page (In re Hilton [D. C] 104 Fed. 981); and the failure of

the railway company to prove its claim deprives it of any pos-

sible right to share as a creditor in the distribution of the bank-

rupt estate (In re Shaffer [D. C] 104 Fed. 982). But we think

it cannot be true that such failure to prove the claim to the

excess in the bankruptcy proceeding leaves the company in the

position of a mere debtor. Statutes of limitation are strictly

construed. But even if the rule of construction were otherwise,

the language of the clause in question and its context seem to

us to plainly limit its effect to proceedings in bankruptcy. In

enacting the bankrupt act Congress could have had no reason

for requiring a debtor creditor, whose claim against exceeds his

debt to the bankrupt, to prove the excess and insist upon his

rights as a creditor of the estate. And hence there was no rea

son for penalizing such failure by imposing a limitation upon

the right of a person thus situated who does not wish to prove
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and claim the excess. The full purpose of § 57m seems to us to

be subserved when it is held that the limitation applies merely

to claims sought to be asserted in the bankruptcy proceeding.

We think the true solution of the question before us is that

the counterclaim which may be set off in an independent action

brought by the trustee is (subject to the restrictions of § 686,

30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]) one that is prov-

able in its nature, and need not necessarily be one that has been,

or may yet be, proved in the bankruptcy proceeding. § 20 of

the bankrupt act of 1867 provided:

"That in all cases of mutual debts or mutual credits between

the parties the account shall be stated, and one debt set off

against the other, and the balance only shall be allowed or paid;

but no set-off shall be allowed of a claim in its nature not prov-

able against the estate. • • •"

§ 68 of the present act reads, so far as now material:

"In all cases of mutual debts or mutual credits between the

estate of a bankrupt and a creditor the account shall be stated

and one debt shall be set off against the other, and the balance

only shall be allowed or paid. A set-off or counterclaim shall

it be assumed that in the case at har the company knew of tht>
bankruptcy proceeding in ample time, and failed to prow its
claim for the excess of its damages over the value of the unpaid
for work, simply because it regarded the claim as worthless.
Under this assumption, the discharge in bankruptcy, when
granted, will bar the claim for the excess as a liability against
Page (In re Hilton [ D. C.] 104 Fed. 981) ; and the failure of
the railway company to prove its claim deprives it of any possible right to share as a creditor in the distribution of the bankrupt estate (In re Shaffer [D. C.] 104 Fed. 982) . But we think
it cannot be true that such failure to prove the claim to the
excess in the bankruptcy proceeding leaves the company in the
position of a mere debtor. Statutes of limitation are strictly
construed. But even if the rule of construction were otherwise,
the language of the clause in question and its context seem to
us to plainly limit its effect to proceedings in bankruptcy. In
enacting the bankrupt act CongreBB could have had no reason
fot requiring a debtor creditor, whose claim against exceeds his
debt to the bankrupt, to prove the excess and insist upon his1
rights as a creditor of the estate. And hence there was no rea.
son for penalizing su~h failure by imposing a limitation upon
the right of a person thus situated who does not wish to prove
and claim the excess. The full purpose of § 57n seems to us to
be subserved when it is held that the limitation applies merely
to claims sought to be asserted in the bankruptcy proceeding.
We think the true solution of the question before us is that
the counterclaim which may be set off in an independent action
brought by the trustee is (subject to the restrictions of § 68b,
30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]) one that is provable in its nature, and need not necessarily be one that has been,
or may yet be, proved in the bankruptcy proceeding. § 20 of
the bankrupt act of 1867 provided :
''That in all cases of mutual debts or mutual credits between
the parties the account shall be stated, and one debt set off
against the other, and the balance only shall be allowed or pa.id;
but no set-off shall be allowed of a claim in its nature not provable against the estate. • • • ''
§ 68 of the present act reads, so far as now material:
''In all cases of mutual debts or mutual credits between the
estate of a bankrupt and a creditor the account shall be stated
and one debt shall be set off agaiDBt the other, and the balance
only shall be allowed or paid. A set-off or counterclaim shall
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not be allowed in favor of any debtor of the bankrupt which is

not provable against the estate."

In Morgan v. Wordell, 178 Mass. 350, 59 N. E. 1037, 55 L.

R. A. 33-41, Mr. Justice Holmes, said:

"The present statute leaves out the words 'in its nature,' but

we can have no doubt that it was intended to convey the same

idea as the longer phrase in the last preceding act, from which

in all probability its words were derived. 'Provable' means

provable in its nature at the time when the set-off is claimed,

not provable in the pending bankruptcy proceedings."

It may be true that Page's liability to the company was at

the time of the filing of the petition and at the date of the ad-

judication contingent. But before this liability was asserted as

a counterclaim it had become fixed and certain in amount. It

was certainly provable in nature when it was asserted in the

court below. The contention of defendant in error based on the

theory that the railway company is securing a preference seems

to us without merit. If a counterclaim is provable in its nature,

and if it was not acquired as forbidden by § 686, we find noth-

ing in the bankrupt act to prevent its use under the circum-

stances existing here.

•••
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We are of the opinion that the learned trial court erred in

rendering judgment against the railway company, and the judg-

ment below must be reversed, and the cause remanded.

Reversed.

WAGNER v. BURNHAM

224 Pa.- St. 586, 73 Atl. 990

(Supreme Court of Pennsylvania. May 10, 1909)

Assumpsit to recover balance due on a building contract by

Louis Wagner, as trustee in bankruptcy of Charles Gilpin,

against George Burnham and others. From an order discharg-

ing a rule for judgment for want of a sufficient affidavit of de-

fense, plaintiff appeals.

MESTREZAT, J. We think the learned court below was

right in discharging the rule for judgment for want of a suffi-

not be allcm•ed in favor of any debtor of the bankn1pt which is
not provable against the eshtte."
In Morgan v. Wordell, 178 Mass. 350, 59 N. E. 1037, 55 L.
R. A. 33-41, :\Ir. Justice Holmes, said:
''The preSt>nt statute leaves out the words 'in its nature,' but
we can have no doubt that it was intended to convey the same
idea a8 the longer phrase in the last preceding act, from which
in all probability its words were derived. 'Provable' means
provable in its nature at the time when the set-off is claimed,
not provable in the pending bankruptcy proceedings.''
It may be true that Page's liability to the company was at
the time of the filing of the petition and at the date of the adjudication contingent. But before t11is liability was asserted as
a counterclaim it had become fixed and certain in amount. It
was certainly provable in nature when it was asserted in the
court below. The contention of defendant in error based on the
theory that the railway company is securing a preference seems
to us without merit. If a counterclaim is provable in its nature,
and if it was not acquired as forbidden by § 68b, we find nothing in the bankrupt act to prevent its use under the circumstances existing here.

• • •

We are of the opinion that the learned trial court erred in
rendering judgment against the railway company, and the judgment below must be reversed, and the cause remanded.
Reversed.

cient affidavit of defense. Charles Gilpin entered into a contract

with the defendants to tear down an old building and erect a

WAGNER v. BURNHAM
224 Pa.• St. 586, 73 A tl. 990
(Supreme Court of Pennsylvania.

l\lay 10, 1909)

Assumpsit to recover balance due on a building contract by
Louis Wagner, as trustee in bankruptcy of Charles Gilpin,
against George Burnham and others. From an order discharging a rule for judgment for want of a sufficient affidavit of defense, plaintiff appeals.
MESTREZAT, J. We think the lean1ed court below was
right in discharging the rule for judgment for want of a sufficient affidavit of defense. Charles Gilpin entered into a contract
with the defendants to tear down an old building and erect a.
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new building in the city of Philadelphia. After performing

part of the work, he filed a voluntary petition in bankruptcy,

and was duly adjudicated a bankrupt. The plaintiff is his trus-

tee in bankruptcy. At the date of the bankruptcy, Gilpin was

indebted to certain subcontractors for work done and materials

furnished who subsequently to that date entered mechanics'

liens against the property of the defendants to enforce their

claims. The defendants were compelled to pay these claims.

This suit was brought by the trustee to collect the amount due

Gilpin on the contract, and the defendants claim as a defense

a set-off for the amount which they were compelled to pay the

subcontractors on the mechanics' liens filed against their prop-

erty. The right to interpose this set-off as a defense in this

action and thereby defeat the plaintiff's recovery is the only

question in the case.

The right to the set-off depends upon the provisions of the

bankruptcy act (Act July 1, 1898, c. 541, § 1, 30 Stat. 544 [U. S.

Comp. St. 1901, p. 3418]), relative thereto. The part of the act

controlling the question is § 68, which provides, inter alia, as

follows: "In all cases of mutual debts or mutual credits be-

tween the estate of a bankrupt and a creditor the account shall

be stated and one debt shall be set off against the other, and the
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balance only shall be allowed or paid. A set-off or counterclaim

shall not be allowed in favor of any debtor of a bankrupt which

is not provable against the estate.'' Is the counterclaim or set-

off of the defendants in this action allowable under this provi-

sion of the bankruptcy actt It is strenuously contended by the

plaintiff that the defendants' claim was contingent, uncertain,

was not provable against the bankrupt at the date of the adjudi-

cation in bankruptcy, and therefore cannot be allowed as a set-

off. This view, however, we think entirely overlooks the nature

and character of the defendants' claim as well before as at the

time it was interposed as a set-off. At the date of the adjudica-

tion the bankrupt was indebted to the subcontractors on the

claims which were subsequently paid by the defendants. The

primary liability for payment of these claims rested upon the

bankrupt, and the claims could have been enforced against him

to the extent of his liability to pay. By the law of this state,

however, the subcontractors had a lieu against the property of

the defendants for the work done and the materials furnished

by them. This property was made subject to a statutory lien to

secure the payment of the debts of the subcontractors, and by a

new building in the city of Philadelphia. After performing
part of the work, he filed a voluntary petition in bankruptcy,
and was duly adjudicated a bankrupt. The plaintiff is his trustee in bankruptcy. At the date of the bankruptcy, Gilpin was
indebted to certain subcontractors for work done and materials
furnished who subsequently to that date entered mechanics'
liens against the property of the defendants to enforce their
claims. The defendants were compelled to pay these claims.
This suit was brought by the trustee to collect the amount due
Gilpin on the contract, and the defendants claim as a defense
a set-off for the amount which they were conipelled to pay the
subcontractors on the mechanics' liens filed against their property. The right to interpose this set-off as a defense in this
action and thereby defeat the plaintiff's recovery is the only
question in the case.
The right to the set-off depends upon the provisions of the
bankruptcy act (Act July 1, 1898, c. 541, § 1, 30 Stat. 544 [U. S.
Comp. St. 1901, p. 3418]), relative thereto. The part of the act
controlling the question is § 68, which provides, inter alia, as
follows: ''In all cases of mutual debts or mutual credits between the estate of a bankrupt and a creditor the account shall
be stated and one debt shall be set off against the other, and the
balance only shall be allowed or paid. A set-off or counterclaim
sh.all not be allowed in favor of any debtor of a bankrupt which
is not provable against the estate.'' Is the counterclaim or setoff of the defendants in this action allowable under this provision of the bankruptcy act f It is strenuously contended by the
plaintiff that the defendants' claim was contingent, uncertain,
was not provable against the bankrupt at the date of the adjudication in bankruptcy, and therefore cannot be allowed as a setoff. This view, however, we think entirely overlooks the nature
and charactet· of the defendants' claim as well before as at the
time it was interposed as a set~off. At the date of the adjudication the bankrupt was indebted to the subcontractors on the
elaims which were subsequently paid by the defendants. The
primary liability for payment of these claims rested upon the
bankrupt, and the claims could have been enforced against him
to the extent of his liability to pay. By the law of this state,
however, the subcontractors had a lieu against the property of
the defendants for the work done and the materials fumished
by them. This property was made subject to a statutory lien to
secure the payment of the debts of the subcontractors, and by a
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"as of the date of the visible commencement upon the ground of

the work of building the structure or other improvement." The

lien of the subcontractor's claim, therefore, began with the com-

subsequent section of the statute the lien of the cl11im took Pffect
"as of the date of the visible commenceml Dt upon the ground of
the work of building the structure or other i111prow·me11t.'' The
lien of the subcontractor's claim, therefore, be~an with the commencement of the work on the defendant8' premist-s, nnd was, of
course, in full force and effect at the date of the aujudicatio11 in
bankruptcy. It was inchoate from the beginning, it is true, but
it was an existing claim or demand for which the defendants'
property was liable on failure of the contractor to pay. During
the time for filing the lien the subcontractors had a preferential
statutory claim in the nature of a nonperfected equitable lien
which was perfected by filing the lien after the adjudication in
bankruptcy, but within the statutory period. In re Grisslcr,
136 Fed. 754, 69 C. C. A. 406. The statute provides the method
for perfecting and enforcing the lie11:, and the bankruptcy of
the contractor does not prevent its enforcement. § 20 of the
mechanics' lien law of June 4, 1901 (P. L. 431, 3 Purdou 's ::ig.
[13th ed.] 2487), makes specific provision for the e11forceme11t
of the claim after the insolvency or bankruptcy of the contractor
as follows: ''When any such contract has been suspended or
ended, the right to file a claim or to sue under the contract shall
remain, and may be exercised with the same effect as if further
proceedings under such contract had been determi11ed by consent of all parties." The work was done and the materials were
furnished prior to the adjudication in bankruptcy. The subcontractors, therefore, had the right to file a lien and enforce it
under the terms and within the statutory period provided in the
act of 1901. The lien, however, of the subcontractors did not
arise or was not created by the filing of the claim in the common
pleas for the purpose of its enforcement, but came into existence
at the commencement of the improvement of the defendants'
property by the contractor. The claim, therefore, of the subcontractors, now held by the defendants and proposed to be set
off by them against the plaintiff's demand, existed in its inchoate
form at the date of the adjudication in bankruptcy, and was
subsequently perfected by filing a lien in conformity with the
provisions of the act of 1901. While the primary debtor of the
subcontractors was the contractor whose duty it was to pay the
claim, the property of the defendants, and hence the defendants
themselves, were the statutory sureties for the payment of the
debt of the bankrupt to the subcontractors. Bassett & Brown v.
Baird, 85 Pa. 384. A surety paying the debt of his principal
1

mencement of the work on the defendants' premises, and was, of

course, in full force and effect at the date of the adjudication in

bankruptcy. It was inchoate from the beginning, it is true, but

it was an existing claim or demand for which the defendants'

property was liable on failure of the contractor to pay. During

the time for filing the lien the subcontractors had a preferential

statutory claim in the nature of a nonperfected equitable lien

which was perfected by filing the lien after the adjudication in

bankruptcy, but within the statutory period. In re Grissler,

136 Fed. 754, 69 C. C. A. 406. The statute provides the method

for perfecting and enforcing the lien, and the bankruptcy of

'the contractor does not prevent its enforcement. § 20 of the

mechanics' lien law of June 4, 1901 (P. L. 431, 3 Purdou's Dig.

[13th ed.] 2487), makes specific provision for the enforcement

of the claim after the insolvency or bankruptcy of the contractor

as follows: "When any such contract has been suspended or

ended, the right to file a claim or to sue under the contract shall

remain, and may be exercised with the same effect as if further

proceedings under such contract had been determined by con-
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sent of all parties." The work was done and the materials were

furnished prior to the adjudication in bankruptcy. The subcon-

tractors, therefore, had the right to file a lien and enforce it

under the terms and within the statutory period provided in the

act of 1901. The lien, however, of the subcontractors did not

arise or was not created by the filing of the claim in the common

pleas for the purpose of its enforcement, but came into existence

at the commencement of the improvement of the defendants'

property by the contractor. The claim, therefore, of the sub-

contractors, now held by the defendants and proposed to be set

off by them against the plaintiff's demand, existed in its inchoate

form at the date of the adjudication in bankruptcy, and was

subsequently perfected by filing a lien in conformity with the

provisions of the act of 1901. While the primary debtor of the

subcontractors was the contractor whose duty it was to pay the

claim, the property of the defendants, and hence the defendants

themselves, were the statutory sureties for the payment of the

debt of the bankrupt to the subcontractors. Bassett & Brown v.

Baird, 85 Pa. 384. A surety paying the debt of his principal
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after bankruptcy may under the bankrupt act of 1898 set off

the amount so paid against his debt to the bankrupt. In re Dil-

lon (D. C.) 100 Fed. 627. It is clear, we think, that the claim

of the defendants sought to be set off in this action is for money

expended by them as quasi surety for the bankrupt, and is there-

fore a "mutual credit" within contemplation of §68 of the

bankrupt act. It should not be overlooked that the right of the

debtor to a set-off in an action brought against him by the trus-

tee is not based upon the rules of equitable set-off administered

in the state courts, but upon those rules which prevail in the

federal courts which are generally broader and more liberal in

permitting the set-off. These rules must be observed by the

state courts in construing the bankrupt act.

Is the proposed set-off "provable against the estate" of the

bankrupt within the meaning of § 68 of the act? This question

must receive an affirmative answer unless we interpret the sec-

tion differently from the decisions of two courts of the highest

respectability, one of which is a federal court whose construction

of an act of Congress we must accept. After a very careful con-

sideration of the bankruptcy act, we are satisfied that the con-

clusion of those courts is correct, and that a counterclaim '' prov-

able against the estate" of the bankrupt by his debtor in an
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action brought by the trustee is such claim as is provable in its

nature at the time the set-off is sought to be enforced. The

status of the claim at that date determines its provability in con-

templation of the act of Congress. This is conclusively shown by

Holmes, C. J., now a justice of the Supreme Court of the United

States, in the opinion in Morgan v. Wordell, 178 Mass. 350, 59

N. E. 1037, 55 L. R. A. 33. This was an action by a trustee of

a bankrupt, and the defense was set-off, the defendant claiming

that he occupied the position of a quasi surety who had paid

and therefore was subrogated to the claim of a joint creditor of

himself and the debtor. The right to a set-off under § 68 of the

bankrupt act was the question at issue, and in delivering the

opinion the chief justice said, inter alia: "The defendant also

claims a set-off by virtue of his covenant. We assume that it has

been adjudicated between the parties in the District Court that

the defendant has not a claim which he could prove in his own

name, and that this decision carries with it the corollary that

he could not prove his claim on the covenant against the estate.

If, therefore, the prohibition of a set-off of a claim 'which is not

provable against the estate' is to be taken with simple literalness

after bankruptcy may under the bankrupt act of 1898 set off
the amount so paid against his debt to the hankrupt. In r~ Dillon (D. C.) 100 Fed. 627. It is clear, we think, that the claim
of the defendants sought to be set off in this action is for money
expended by them as quasi surety for the bankrupt, and is therefore a ''mutual credit'' within contemplation of § 68 of the
bankrupt act. It should not be overlooked that the right of the
debtor to a set-off in an action brought against him by the tn1stee is not based upon the rules of equitable set-off administered
in the state courts, but upon those rules which prevail in the
federal courts which are generally broader and more liberal in
permitting the set-off. These rules must be observed by the
state courts in construing the bankrupt act.
Is the proposed set-off ''provable against the estate'' of the
bankrupt within the meaning of § 68 of the acU This question
must receive an affirmative answer unless we interpret the seetion differently from the decisions of two courts of the highest
respectability, one of which is a federal court whose construction
of an act of Congress we must accept. After a very careful consideration of the bankruptcy act, we are satisfied that the conclusion of those courts is correct, and that a counterclaim "provable against the estate'' of the bankrupt by his debtor in an
action brought by the trustee is such claim as is provable in its
nature at the time the set-off is sought to be enforced. The
status of the claim at that date determines its provability in contemplation of the ac\ of Congress. This is conclusively shown by
Holme.a, C. J ., now a justice of the Supreme Court of the United
States, in the opinion in Morgan v. Wordell, 178 Mass. 350, 59
N. E. 1037, 55 L. R. A. 33. This was an action by a trustee of
a bankrupt, and the defense was set-off, the defendant claiming
that he occupied the position of a quasi surety who had paid
8.J!d therefore was subrogated to the claim of a joint creditor of
himself and the debtor. The right to a set-off under § 68 of the
bankrupt act ·was the question at issue, and in delivering the
opinion the chief justice said, inter alia: "The defendant also
claims a set-off by virtue of his covenant. We assume that it has
been adjudicated between the parties in the District Court that
the defendant has not a claim which he could prove in his own
name, and that this decision carries with it the corollary that
he could not prove his clBim on the covenant against the estate.
If, therefore, the prohibition of a set-off of a claim 'which is not
provable against the estate' is to be taken with simple literalneat

MUTUAL DEBTS AND CREDITS

MUTUAL DEBTS AND CREDITS

637

637

as applying to any claim that could not be proved in the existing

bankruptcy proceedings, the defendant's set-off cannot be main-

tained. But wc are of opinion that the seemingly simple words

which we have quoted must be read in the light of their history

and in connection with the general provision at the beginning

of § 68 for a set-off of mutual debts 'or mutual credits,' and

that so read they interpose no obstacle to the defendant's claim.

The provision for the set-off of mutual credits is old. But, while

the provision as to mutual credits was thought to be more exten-

sive than that as to mutual debts, it was held that even the

broader phrase did not extend to claims which, when the moment

of set-off arrived, still were wholly contingent and uncertain,

such, for instance, as the claim upon this covenant would have

been if the defendant had not yet been called upon to pay any-

thing upon the original partnership debt. But the moment when

the set-off was claimed was the material moment. The defend-

ant's claim might have been contingent at the adjudication of

bankruptcy, and so not provable in the absence of special pro-

visions such as are to be found in the later bankrupt acts in

England and in the United States act of March 2, 1867 (14

Stat. 517, c. 176), although not in the present law, and yet if it

had been liquidated, as here, by payment, before the defendant
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was sued, he was allowed without question to set it off (citing

authorities). The limitations worked out by these decisions

were expressed in the section of the act of 1867 cited above, in

the words,'but no set-off shall be allowed of a claim in its nature

not provable against the estate.' These words, as it seems to us,

following the cases, refer yet to the nature of the claim at the

moment when it was sought to set it off, not to its nature at the

beginning of the pending bankruptcy proceedings, and did not

prevent a set-off of a claim which was liquidated at the later

moment merely because, when the bankruptcy proceedings

began, for some reason it did not admit of proof. * • •

'Provable' means provable in its nature at the time when the

set-off is claimed, not provable in the pending bankruptcy pro-

ceedings." This case is followed and approved by the United

States Circuit Court of Appeals in Norfolk & W. By. Co. v.

Graham, 145 Fed. 809, 813, 76 C. C. A. 385, 389. In that case it

is said, inter alia: "We think that the true solution of the ques-

tion before us is that the counterclaim which may be set off in

an independent action brought by the trustee is * * • one

that is provable in its nature, and need not necessarily be one

as applying to any claim that could not be proved in the existing
hankruptcy procl·edings, the defendant's set-off cannot be maintairwd. But we are of opinion that the seemingly si1r.plc words
which we have quoted must be read in the light of their history
aad in connection with the general provision at the beginning
of § 68 for a set-off of mutual debts 'or mutual credits,' and
that so read they interpose no obstacle to the defendant's claim.
The provision for the set-off of mutual credits is old. But, while
the provision as to mutual credits was thought to be more extensive than that as to mutual debts, it was held that even the
broader phrase did not extend to claims which, when the moment
of set-off arrived, still were wholly contingent and uncertain,
such, for instance, as the claim upon this covenant would have
been if the defendant had not yet been called upon to pay anything upon the original partnership debt. But the moment when
the set-off was claimed was the material moment. The defendant's claim might have been contingent at the adjudication of
bankruptcy, and so not provable in the absence of special provisions such as are to be found in the later bankrupt acts in
England and in the United States act of :March 2, 1867 (14
Stat. 517, c. 176), although not in the present law, and yet if it
had been liquidated, as here, by payment, before the defendant
was sued, he was allowed without question to set it off (citing
authorities). The limitations worked out by these decisions
were expressed in the section of the act of 1867 cited above, in
the words, 'but no set-off shall be allowed of a claim in its nature
not provable against the estate.' These words, as it seems to us,
following the cases, refer yet to the nature of the claim at the
moment when it was sought to set it off, not to its nature at the
beginning of the pending bankruptcy proceedings, and did not
prevent a set-off of a claim which was liquidated at the later
moment merely because, when the bankruptcy proceedings
began, for some reason it did not admit of proof. • • •
'Provable' means provable in its nature at the time when the
set-.off is claimed, not provable in the pending bankruptcy proceedings.'' This case is followed and approved by the United
States Circuit Court of Appeals in Norfolk & W. Ry. Co. v.
Graham, 145 Fed. 809, 813, 76 C. C. A. 385, 389. In that case it
is said, in trr ali,a: "We think that the true solution of the qu1:stion before us is that the counterclaim which may be set off in
an independent action brought by the trustee is • • • one
that is provable in its nature, and need not necessarily be one
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that has been, or may yet be, proved in the bankruptcy proceed-

ing. • • • It may be true that Page's liability to the com-

pany was at the time of the filing of the petition and at the

date of the adjudication contingent. But, before this liability

was asserted as a counterclaim, it had become fixed and certain

in amount. It was certainly provable in its nature when it was

asserted in the court below."

It follows from what has been said that the judgment of the

common pleas should be affirmed.

The assignments of error are overruled, and the judgment is

affirmed.

NEW YORK COUNTY NAT. BANK v. MASSEY

192 U. S. 138, 48 L. Ed. 380, 24 Sup. Ct. 199

[See this case given on page 275, ante]

that has been, or may yet be, proved in the bankruptcy proceeding. • • • It may be true that Page's liability to the company was at the time of the filing of the petition and at the
date of the adjudication contingent. But, before this liability
was asserted as a counterclaim, it had become fixed and certain
in amount. It was certainly provable in its nature when it was
asserted in the court below."
It follows from what has been said that the judgment of the
common pleas should be affirmed.
The assignments of error are overruled, and the judgment is
affirmed.

GERMANIA SAVINGS BANK & TRUST CO. v. LOEB

188 Fed. 285, 110 C C. A. 263

(Circuit Court of Appeals, Sixth Circuit. May 2, 1911)

NEW YORK COUNTY NAT. BANK v. MASSEY

This is an appeal from an order of the District Court disal-

lowing the claim of appellant against the bankrupt's estate in

192 U. S. 138, 48 L. Ed. 380, 24 Sup. Ct. 199

default of the performance of certain conditions hereafter stated.

The proof of claim alleged an indebtedness of the bankrupt to

[See this case given on page 275, ante]

the bank of $10,387.39. The proof was construed as claim-
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ing that amount as a balance remaining of $20,000 loaned by

the bank, less $9,612.61 deposited by the bankrupt in the bank

and applied by the latter as an offset against the original indebt-

GERMANIA SAVINGS BANK & TRUST CO. v. LOEB

edness. It is alleged in such proof, with reference to the origin

of the debt, that on or about January 30, 1908, the bankrupt

188 Fed. 285, 110 C. C. A. 263

secured from claimant $20,000, upon representations that the

company had a paid-in capital stock of $80,000; that it was a

(Circuit· Court of Appeals, Sixth Circuit. May 2, 1911)

successful corporation, and had made profits in excess of $30,-

000; that on February 13th claimant first learned of the falsity

of said representations, and thereupon demanded back its money.

The trustee excepted to the claim upon the grounds, first, that

the bank had received a preference of a large amount within

four months before the bankruptcy, while the Mercantile Com-

pany was insolvent; and, second, that a large amount of the

bank deposits were made under an agreement, between the rep-

This is an appeal from an order of the District Court disallowing the claim of appellant against the bankrupt's estate in
default of the performance of certain conditions hereafter stated.
The proof of claim alleged an indebtedness of the bankrupt to
the bank of $10,387.39. The proof was construed as claiming that amount as a balance remaining of $20,000 loaned by
the bank, less $9,612.61 deposited by the bankrupt in the bank
and applied by the latter as an offset against the original indebtedness. It is alleged in such proof, with reference to the origin
of the debt, that on or about January 30, 1908, the bankrupt
secured from claimant $20,000, upon representations that the
company had a pai{l-in capital stock of $80,000; that it was a
successful corporation, and had made profits in excess of $30,000; that on February J3th claimant first learned of the falsity
of said representations, and thereupon demanded back its money.
The trustee excepted to the claim upon the grounds, first, that
the bank had received a preference of a large amount within
four months before the bankruptcy, while the Mercantile Company was insolvent; and, second, that a large amount of the
bank deposits were made under an agreement, between the rep-
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resentatives of the bankrupt and the bank respectively, that they

should be held as a special deposit, and that no right of offset

existed as to such amount.

The referee reported, in substance sufficient for this opinion,

the fact of the making of the loan of $20,000 about January 28,

1908: that about February 1st following it became known to

the officers of the Mercantile Company that one of its officers

was short in his accounts about $4,000, and had forged $6,000

of the stock of the company; that at least one of the officers of

the Mercantile Company knew that as much as $35,000 of the

capital stock of the company had not been paid for; that part

of this forged stock had been hypothecated with appellant; that

in order to avoid trouble with one of the stockholders, who had

become dissatisfied, the president of the Mercantile Company

had bought his stock, giving in part payment therefore the check

of the Mercantile Company upon the appellant bank; that, for

the purpose of ascertaining the exact condition of the company,

its attorney had ordered an inventory taken; that on February

5, 1908, the officers and agents of the appellant bank knew of

certain of the irregularities before stated, were advised of the

order for taking an inventory, and that the books of the Mer-

cantile Company were being audited, and had sufficient infor-

mation to put them upon inquiry respecting the insolvency of
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the Mercantile Company; that the latter was at the time actually

insolvent, and that its officers knew it; that on February 5th a

conference was had between the respective attorneys of the bank

and the bankrupt—the former having sent for the president of

the Mercantile Company, and the attorney appearing in his

stead, on account of the alleged illness of the president; that

both attorneys realized that the Mercantile Company was in a

critical condition; that the bank's attorney desired to protect its

interests, and that the attorney of the bankrupt "realized that it

would be dangerous at that time for any action to be started

against the company, and was willing to do anything reasonable

to prevent litigation;" that the bankrupt had at the time on

deposit in the bank $5,970.23; that the bankrupt's attorney

thought that, unless the bank could at once be satisfied, it would

refuse to cash checks for the money then on deposit; that the

bankrupt's attorney did not then know that his client was

insolvent, and stated that he was informed and believed that it

was solvent, that it owed not more than $65,000 and had $100,-

000 of assets, but that the exact condition could not be known

resentatives of the bankrupt and the bank respectively, that they
should be held as a special deposit, and that no right of offset
existed as to such amount.
The referee reported, in subetance sufficient for this opinion,
the fact of the making of the loan of $20,000 about .January 28,
1908; that about February 1st following it became kuown to
the officers of the Mercantile Company that one of its officers
was short in his accounts about $4,000, and had forged $6,000
of the stock of the company; that at least one of the officers of
the Mercantile Company knew that as much as $35,000 of the
capital stock of the company had not been paid for; that part
of this forged stock had been hypothecated with appellaut; that
in order to avoid trouble with one of the stockholders, who had
become diSMtisfied, the president of the Mercantile Company
bad bought his stock, giving in part payment therefore the check
of the Mercantile Company upon the appellant bank; that, for
the purpose of ascertaining the exact condition of the company,
its attorney had ordered an inventory taken ; that on February
5, 1908, the officers and agents of the appellant bank knew of
certain of the irregularities before stated, were advised of the
order for taking an inventory, and that the books of the Mercantile Company were being audited, and bad sufficient information to put them upon inquiry respecting the insolvency of
the Mercantile Company; that the latter was at the time actually
insolvent, and that its officers knew it; that on February 5th a
conference was had between the respecti \-e attorneys of the bank
and the bankrupt-the former having sent for the president of
the Mercantile Company, and the attorney appearing in his
stead, on account of the alleged illness of the president; that
both attorneys realized that the Mercantile Company was in a
critical condition; that the bank's attorney desired to protect its
interests, and that the attorney of the bankrupt "realized that it
would be dangerous at that time for any action to be started
against the company, and was willing to do anything reasonable
to prevent litigation;'' that the bankrupt had at the time on
deposit in the bank $5,970.23; that the bankrupt's attorney
thought that, unless the bank could at once be satisfied, it would
refuse to cash checks for the money then on deposit; that the
bankrupt's attorney did not then know that his client was
insolvent, and stated that he was informed and believed that it
was solvent, that it owed not more than $65,000 and had $100,~
000 of assets, but that the exact condition could not be known
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until the examination of the books and taking of inventory were

completed, and stated that if the bank were to take steps at that

time to protect its interests the collapse of the bankrupt's business

would result, and asked that no action be taken by the bank, but

that matters "remain as they are," under an arrangement that

the Mercantile Company should draw out no more than it should

subsequently deposit—thus always leaving a balance equal to

the existing balance, and thus the bank be not prejudiced in

case the Mercantile Company should prove insolvent; but that,

while the evidence did not show whether the bank's attorney

replied to this proposition, no objection was made to it, and that,

the bank having accepted subsequent deposits, the Mercantile

Company's attorney understanding the proposition was satis-

factory, the former was bound by the transaction.

It appeared that on February 11th the accounting of the Mer-

cantile Company's affairs was completed, showing that it owed

upwards of $138,000, instead of not more than $65,000, as be-

lieved by its attorney at the time of the conference of February

5th; that but $28,000 of the $80,000 capital stock subscribed had

actually been paid for; and that the inventoried assets amounted,

at the valuation placed upon them, to but slightly more than the

amount of the debts. The bank, upon learning this situation,
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on February 11th or 12th, refused to honor further checks of

the Mercantile Company, and its checks to the amount of more

than $6,000 drawn, and in part issued, for current expenses or

current debts, were accordingly either dishonored by the bank

or withheld from delivery, by reason of such notification from

the bank. On February 13th the latter demanded from the

Mercantile Company the return of the $20,000 borrowed, to-

gether with check for the balance of the latter's bank deposit,

with notice that the bank had already applied the same upon

said indebtedness. The creditors' petition for bankruptcy was

filed the next day.

The referee held that the arrangement by which the money

then on deposit should not be checked against did not constitute

a preference under the circumstances of the case, including the

fact that the bankrupt's attorney knew that if any of the rep-

resentations made to the bank, on which the $20,000 was bor-

rowed, were untrue, the latter could repossess itself of the money

then on deposit, and that he also must have known that in case

of insolvency proceedings the bank would have the right to off-

set the money then on deposit, and accordingly held that the

until the examination of the books and taking of inventory were
completed, and stated that if the bank were to take steps at that
time to protect its interests the collapse of the bankrupt's business
would result, and asked that no action be taken by the bank, but
that matters "remain as they are," under an arrangement that
the Mercantile Company should draw out no more than it should
subsequently deposit-thus always leaving a balance equal to
the existing balance, and thus the bank be not prejudiced in
case the Mercantile Company should prove insolvent; but that,
while the evidence did not show whether the bank's attorney
replied to this proposition, no objection was made to it, and that,
the bank having accepted subsequent deposits, the Mercantile
Company's attorney understanding the proposition was satisfactory, the former was bound by the transaction.
It appeared that on February 11th the accounting of the Mercantile Company's affairs was completed, showing that it owed
upwards of $138,000, instead of not more than $65,000, as believed by its attorney at the time of the conference of February
5th ; that but $28,000 of the $80,000 capital stock subscribed had
actually been paid for; and that the inventoried assets amounted,
at the valuation placed upon them, to but slightly more than the
amount of the debts. 'l'he bank, upon learning this situation,
on February 11th or 12th, refused to honor further checks of
the :\lercantile Company, and its checks to the amount of more
than $6,000 draw11, and in pa.rt issued, for current expenses or
current debts, were accordingly either dishonored by the bank
or withheld from delivery, by reason of such notification from
the bank. On February 13th the latter demanded from the
Mercantile Company the return of the $20,000 borrowed, together with check for the balance of the latter's bank deposit,
with notice that the bank had already applied the same upon
said indebtedness. The creditors' petition fo:r: bankruptcy was
filed the next day.
The referee held that the arrangement by which the money
then on deposit should not be checked against did not constitute
a preference under the circumstances of the case, including the
fact that the bankrupt's attorney knew that if any of the representations made to the bank, on which the $20,000 was borrowed, were untrue, the latter could repossess itself of the money
then on deposit, and that he also must have known that in case
of insolvency proceedings the bank would have the right to of?.
set the money then on deposit, and accordingly held that the
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bank was entitled to offset the balance on deposit February 5,

1908, against the bankrupt's indebtedness. The amounts de-

posited in the bank after February 5th and until February 13th,

less the amount of the checks cashed between those dates, was

$4,514.08. The referee held that the Mercantile Company had

the right to control its deposits made after February 5th, and

that in view of the talk between the attorneys "the bank must

receive the deposits as suggested, or decline them;" that it was

the intention of the attorney and other officers of the Mercantile

Company that the rights of both parties should be fixed on Feb-

ruary 5th; and that the subsequent deposits were made by the

agents of the Mercantile Company "with the understanding

that they were not to be molested by the bank and that they

would have the right to withdraw them as they saw fit;" and

that as the Mercantile Company's affairs were being conducted

by subordinate agents, who were striving to preserve the assets

and protect the interests of all creditors alike until the exact

condition of the business could be ascertained, the deposits made

after February 5th were not made in the ordinary business way,

but in such way as to create a trust relation, and thus to pre-

clude a right on the part of the bank to offset them against the

Mercantile Company's debt. It was accordingly ordered that

upon the payment of the latter balance ($4,514.08), deposited
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after February 5th, the bank might prove its claim for what

remained after making the offset of the balance previous to that

date, together with its claim for the $4,514.08 so to be paid in,

and that in default of such payment the entire claim should be

disallowed.

The referee's order was reviewed by the District Judge, upon

petitions therefor by both the bank and the trustee. The judge

agreed with the referee as to the facts relating to the deposit

balance of February 5th, but was of opinion that the agreement

and understanding that the bank should withhold the taking of

legal proceedings against the bankrupt until invoices should be

taken and the exact condition of the Mercantile Company ascer-

tained, and that the latter should not check against this balance,

in connection with the arrangement for further deposits to be

checked against, amounted to the giving of a preference to the

bank, under § 60 of the act, and accordingly held that the bank

had no right to offset the balance of February 5th against the

bankrupt's debt. As to the balance of deposits made after Feb-

ruary 5th, the judge approved the action of the referee in hold-
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bank was entitled to offset the balance on deposit February 5,
1908, against the bankrupt's indebtedne88. The amounts deposited in the bank after February 5th and until February 13th,
less the amount of the checks cashed between those dates, WBB
$4,514.08. The referee held that the Mercantile Company had
the right to control its deposits made after February 5th, and
that in view of the talk between the attorneys ''the bank must
receive the deposits as suggested, or decline them ; '' that it was
the intention of the attorney and other officers of the Mercantile
Company that the rights of both parties should be fixed on February 5th; and that the subsequent deposits were made by the
agents of the Mercantile Company ''with the understanding
that they were not to be molested by the bank and that they
would have the right to withdraw them as they saw fit;" and
that as the Mercantile Company's affairs were being conducted
by subordinate agents, who were striving to preserve the assets
and protect the interests of all creditors alike until the exact
condition of the business could be ascertained, the deposits made
after February 5th were not made in the ordinary business way,
but in such way as to create a trust relation, and thus to preclude a right on the part of the bank to offset them against the
Mercantile Company's debt. It. was accordingly ordered that
upon the payment of the latter balance ($4,514.08), deposited
after February 5th, the bank might prove its claim for what
remained after making the offset of the balance preVious to that
date, together with its claim for the $4,514.08 so to be paid in,
and that in default of such payment the entire claim should be
disallowed.
The referee's order was reviewed by the District Judge, upon
petitions therefor by both the bank and the trustee. The judge
agreed with the referee as to the facts relating to the .deposit
balance of February 5th, but was of opinion that the agreement
and understanding that the bank should withhold the taking of
legal proceedings against the bankrupt until invoices should be
taken and the exact condition of the Mercantile Company ascertained, and that the latter should not check against this balance,
in connection with the arrangement for further deposits to be
checked against, amounted to the giving of a preference to the
ba.nk, under § 60 of the act, and accordingly held that the bank
had no right to offset the balance of February 5th against th~
bankrupt's debt. As to the balance of deposits made after February 5th, the judge approved the action of the referee in holds. A A. Banllraptc7-4 l
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ing that such balance was a trust fund, and, while not in formal

terms confirming the referee's conclusions of fact, in effect did

so, holding that the bank's refusal to honor checks that were

drawn by the bankrupt against this subsequent balance, and its

attempt to apply the same to the indebtedness which the bank-

rupt owed the bank, amounted to a conversion. An order was

accordingly entered denying the offset of $5,970.23, but provid-

ing that upon the payment of that sum to the trustee the bank

might prove its claim for the entire amount of the debt, and that

in default of such payment the entire claim be disallowed, but

adjudging that the bank is a debtor to the estate of the bank-

rupt in the amount of $4,514.08, and rendering judgment in

favor of the trustee accordingly, with interest from February 5,

1908, with provision for the withholding of dividends upon the

bank's claim until the last-named sum, with interest, be paid, as

well as for issue of execution against the bank for any balance

thereof in case the item of $5,970.23, with interest, should not

be paid, or in case the dividends did not amount to $4,514.08,

with interest. The costs of the proceedings for review were ad-

judged against the bank. It is conceded by appellee that the

proper balance on deposit February 5, 1908, was $5,098.53, in-

stead of $5,970.23, as found by the referee.

KNAPPEN, Circuit Judge (after stating the facts as above).
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The first question presented is whether the agreement of Feb-

ruary 5th between the Mercantile Company and the bank

created, as to the then existing deposit balance of $5,098.53, .a

preferential transfer within the meaning of the bankruptcy act.

§ 60a of the act provides that:

"A person shall be deemed to have given a preference, if,

being insolvent, he has, within four months before the filing of

the petition • • • made a transfer of any of his property,

ing that such balance was a trust fund, and, while not in formal
terms confirming the referee's conclusions of fact, in effect did
so, holding that the bank's refusal to honor checks that were
drawn by the bankrupt against this subsequent balance, and its
attempt to apply the same to the indebtedness which the bankrupt owed the bank, amounted to a conversion. An order was
accordingly entered denying the offset of $5,970.23, but pro·riding that upon the payment of that sum to the trustee the bank
might prove its claim for the entire amount of the debt, and that
in default of such payment the entire claim he disallowed, but
adjudging that the bank is a debtor to the estate of the bankrupt in the amount of $4,514.08, and rendering judgment in
favor of the trustee accordingly, with interest from February 5,
1908, with provision for the withholding Of dividends upon the
bank's claim until the last-nAmed sum, with interest, be paid, as
well as for issue of execution against the bank for any balance
thereof in case the item of $5,970.23, with interest, should not
be paid, or in case the dividends did not amount to $4,514.08,
with interest. The costs of the proceedings for review were adjudged against the bank. It is conceded by appellee that the
proper balancr on deposit February 5, 1908, was $5,098.53, inst.ead of $5,970.23, as found by the referee.

and the effect of the enforcement of such * • • transfer

will be to enable any one of his creditors to obtain a greater per-

centage of his debt than any other of such creditors of the same

class."

§ 68a provides that:

"In all cases of mutual debts or mutual credits between the

estate of a bankrupt and a creditor the account shall be stated

and one debt shall be set off against the other, and the balance

only shall be allowed or paid."

KNAPPEN, Circuit Judge (after stating the facts as above).
The first question prrscntcd is whether the agreement of February 5th between the l\lercantile Company and the bank
created, as to the then existing deposit balanee of $5,098.53, .a
preferential transfer within the meaning of the bankruptcy act.
~ 60a of the act provide.s that:
''A person shall be deemed to have given a preference, if,
being insolvent, he has, within four months before the filing of
the petition • • • made a transfer of any of his property,
and the effect of the enforcement of such • • • transfer
will be to enable any one of his creditors to obtain a greater percentage of his debt than any other of such creditors of the same
class.''
~

68a provides that :

·'In all cases of mutual debts or mutual credits between the
estate of a bunkrupt and a creditor the account shall be stated

and one debt shall be set off against the other, and the balance
only shall be ullowed or paid."
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It has been authoritatively decided by the Supreme Court,

in considering these two sections, that the balance of a regular

bank account at the time of filing the petition is a debt due to

the bankrupt from the bank, and in the absence of fraud or

collusion between the bank and the bankrupt, with the view of

creating a preferential transfer, the bank need not surrender

such balance, but may set it off against notes of the bankrupt

held by it, and may prove its claim for the amount remaining

due on the notes. N. Y. County National Bank v. Massey, 192

U. S. 138, 24 Sup. Ct. 199, 48 L. ed. 380.

The Massey Case is decisive of the question we are considering,

unless the case before us is distinguishable either by the fact

that the notes here in question were not due at the time of the

bankruptcy, or because of the existence of fraud or collusion

between the bank and the Mercantile Company, with the view of

creating a preferential transfer.

As to the nonmaturity of the notes:

The word '' debt,'' as used in § 68a includes any debt provable

in bankruptcy. Bankr. Act 1898, § 1, cl. 11; Loveland on Bank'

ruptcy (3d ed.) p. 369. And a debt is provable, whether due or

not at the time of bankruptcy. Bankr. Act 1898, § 63a (1). It

is thus immaterial to the application of § 68a whether or not the
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notes were due. Collier on Bankruptcy (8th ed.) p. 793; Love-

land on Bankruptcy (3d ed.) p. 372; Moch v. Market St. Na-

tional Bank (3d Circuit), 107 Fed. 897, 47 C. C. A. 49; In re

Semmer Glass Co. (2d Circuit), 135 Fed. 77, 67 C. C. A. 551.

A careful consideration of the record constrains us to the

opinion that there was no fraud or collusion between the bank

and the bankrupt for the purpose of creating a preferential

transfer with respect to the deposit balance in question. It is

not, and could not be, contended that there was any collusion

in respect to creating this balance. If collusion existed, it must

be found in the agreement between the bank and the Mercantile

Company that the deposit should remain in the bank during the

investigation of the solvency of the Mercantile Company, and for

the purpose of permitting the bank to apply this balance upon

its notes in case the Mercantile Company should turn out to be

insolvent. This question must be answered in the light of exist-

ing conditions. The suggestion that the balance be not drawn

upon came from the Mercantile Company's attorney, because he

thought such arrangement only fair to the bank as preventing

prejudice to it, through its failure to take action to protect its

It has been authoritatively decided by the Supreme Court,
in considering these two sections, that the balance of a regular
bank account at the time of filing the petition is a debt due to
the bankrupt from the bank, and in the absence of fraud or
collusion between the bank and the bankrupt, with the view of
creating a preferential transfer, the bank need not surrender
such balance, but may set it off against notes of the bankrupt
held by it, and may prove its claim for the amount remaining
due on the notes. N. Y. County National Bank v. Massey, 192
U. S. 138, 24 Sup. Ct. 199, 48 L. ed. 380.
The Massey Case is decisive of the questi<?n we arc considering,
unless the case before us is distinguishable either by the fact
that the notes here in question were not due at the time of the
bankruptcy, or because of the existence of fraud or collusion
between the bank and the Mercantile Company, with the view of
creating a preferential transfer.
AB to the nonma.turity of the notes:
The word ''debt,'' as used in § 68a includes any debt provable
in bankruptcy. Bankr. Act 1898, § 1, cl. 11; Loveland on Bankruptcy (3d ed.) p. 369. And a debt is provable, whether due or
not at the time of bankruptcy. Bankr. Act 1898, § 63a (1). It
is thus immat~rial to the application of § 68a whether or not the
notes were due. Collier on Bankruptcy (8th ed.) p. 793; Loveland on Bankruptcy (3d ed.) p. 372; Moch v. Market St. National Bank ( 3d Circuit), 107 Fed. 897, 47 C. C. A. 49; In re
Semmer Glass Co. (2d Circuit), 135 Fed. 77, 67 C. C. A. 551.
A careful consideration of the record constrains us to the
opinion that there was no fraud or collusion between the bank
and the bankrupt for the purpose of creating a preferential
transfer with respect to the deposit balance in question. It is
not, and could not be, contended that there was any collusion
in respect to creating this balance. If collusion existed, it must
be found in the agreement between the bank and the Mercantile .
Company that the deposit should remain in the bank during the
investigation of the solvency of the :Mercantile Company, and for
the purpose of permitting the bank to apply this balance upon
its notes in case the Mercantile Company should turn out to be
insolvent. This question must be answered in the light of existing conditions. · The suggestion that the balance be not drawn
upon came from the Mercantile Company's attorney, because he
thought such arrangement only fair to the bank as preventing
prejudice to it, through its failure to take action to protect its
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interests, including the possible repudiation of the credit as ob-

tained by misrepresentation. The Mercantile Company was at

the time actually insolvent. The bank had the power (as dis-

tinguished from the right) to refuse checks upon its deposit bal-

ance. If the Mercantile Company proved insolvent, or the credit

turned out to have been obtained by fraudulent misrepresenta-

tions, the bank had the right to so refuse. Such refusal would

naturally have tended to precipitate hostile action by the cred-

itors of the Mercantile Company, and when the condition of the

company was actually learned would naturally have brought

about bankruptcy proceedings. It was, to our minds, entirely

proper that the Mercantile Company should, in these circum-

stances, arrange for a continuance of the existing status, which,

should the Mercantile Company prove solvent, would be of bene-

fit to it, and, should it prove insolvent, would merely give the

bank the same rights as it would have if then existing insolvency

were recognized. The transaction in no sense amounted to a

hypothecation of this balance, as suggested by appellee's coun-

sel. The fact that the bank had reason to believe the Mercantile

Company was insolvent did not affect its right to set-off. In the

Massey Case a portion of the deposits held applicable by way of

set-off were made after the bank had knowledge of the debtor's
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insolvency. The testimony of the attorney of the Mercantile

Company, in our opinion, distinctly repels the inference of an

intent to give the bank a preference. We think the bank should

have been allowed to offset the deposit balance of February 5th

upon the bank's notes.

As to the balance of deposits made after February 5th:

If the bank held these deposits as trustee for the Mercantile

Company, the right to set off the same against the latter's notes

did not exist. Under the authority of Western Tie & Timber

Co. v. Brown, 196 U. S. 502, 25 Sup. Ct. "339, 49 L. ed. 571, the

bank was entitled to prove its debt with the set-off in question

eliminated, but remained a debtor to the bankrupt for the amount

of the deposits; and if such trust relation existed, the action

taken by the court in protection of the bankrupt's estate, with

respect to dividends on the bank's claim, in case of the latter's

failure to make payment of the trust fund, was proper, unless

as regards the award of execution for balance not covered by

dividends, as to which question we do not find it necessary to

express an opinion.

The alleged trust relation, including the conversion recognized

interests, including the pouible repudiation of the credit as obtained by misrepresentation. The Mercantile Company was a.t
the time actually insolvent. The bank had the power (as dis.tinguished from the right} to refuse checks upon its deposit balance. If the Mercantile Company proved insolvent, or the credit
turned out to have been obtained by fraudulent misrepresentations, the bank had the right to so refuse. Such refusal would
naturally have tended to precipitate hostile action by the creditors of the Mercantile C6mpany, and when the condition of the
company was actually learned would naturally have brought
about bankruptcy proceedings. It was, to our minds, entirely
proper that the Mercantile Company should, in these circumstances, arrange for a continuance of the existing status, which,
should the Mercantile Company prove solvent, would be of benefit to it, .and, should it prove insolvent, would merely give the
bank the same rights as it would have if then existing insolvency
were recognized. The transaction in no sense amounted to a
hypothccation of this balance, as suggested by appellee 's counsel. The fact that the bank had reason to believe the :Mercantile
Company was insolvent did not at!ect its right to set-off. In the
M'assey Case a portion of the deposits held applicable by way of
set-off were made after the bank had knowledge of the debtor's
insolvency. The testimony of the attorney of the .:\Ierca.ntile
Company, in our opinion, distinctly repels the inference of an
intent to give the bank a preference. We think the bank should
have been allowed to offset the deposit balance of February 5th
upon the bank's notes.
As to the balance of deposits made after February 5th :
If the bank held these deposits as trustee for the Mercantile
Company, the right to set off the same against the latter's notes
did not exist. Under the authority of Western Tie & Timber
Co. v. Brown, 196 U. S. 502, 25 Sup. Ct. '339, 49 L. ed. 571, the
bank was entitled to prove its debt with the set-off in question
eliminated, but remained a debtor to the bankrupt for the amount
of the deposits; and if such trust relation existed, the action
taken by the court in protection of the bankrupt's estate, with
respect to dividends on the bank's claim, in case of the latter's
failure to make payment of the trust f~d, was proper, unless
as regards the award of execution for balance not covered by
dividends, as to which question we do not find it necessary to
express an opinion.
The alleged trust relation, including the conversion recognized
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by the District Judge, rests upon the existence of an under-

standing between the bank and the Mercantile Company that

the latter should be at liberty to withdraw the entire amount

of its deposits made after February 5th, and that the bank should

not be at liberty to set off against the Mercantile Company's

notes any balance that should not be so drawn out, and that such

deposits were not made in the ordinary course of business, but

became in fact a special deposit. Upon a careful examination of

the record, we are constrained to hold that the evidence does not

warrant such conclusion. The referee has not found as a fact

that there was any agreement to that effect between the parties,

or even an understanding to that effect on the part of the bank.

As we read the record, there is no direct testimony of any ex-

press agreement or mutual understanding to that effect. There

is nothing in the testimony of the bank's attorney which, in our

opinion, warrants such inference. On the other hand, the attor-

ney for the Mercantile Company, while testifying to the state-

ment to the bank's attorney that he would see that the Mercantile

Company should not make withdrawals in excess of the new

deposits, does not state that the bank was even asked to agree

that all the new deposits might be checked against. The sub-

stance of the testimony of the Mercantile Company's attorney
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on this point is that he was anxious to have the banking rela-

tions continued without hostile steps upon the part of the bank,

and that in order to induce the latter to continue such relations

he agreed that the bank's status should not be impaired by

an attempt on the part of the Mercantile Company to with-

draw more than it should deposit. It is true that the Mercantile

Company's attorney testified that his "idea was that the propo-

sition was that the Block Mercantile Company should be abso-

lutely free to withdraw every cent that it deposited after that

date," and that "if there had been any scheme on the part of

the bank, or anything that would have kept us from using the

money during this investigation, I would have had to make some

other arrangement and found another place to deposit," and

that if he had understood in his own mind that his clients could

not withdraw against subsequent deposits he would not have ad-

vised them to make their deposits in the same bank. To the

definite question as to the bank's acceptance or rejection of

the suggestion he replied:

"I want to say this: That Mr. Hirsh [the bank's attorney]

was pressing me for information which I did not have, and I was

by the District Judge, rests upon the existence of an understamling between the bank and the l\Iereantile Company that
the latter should be at liberty to withdraw the entire amount
of its deposits made after February 5th, and that the bank should
not be at liberty to set off against the Mercantile Company's
notes any balance that should not be so drawn out, and that such
deposits were not made in. the ordinary course of business, but
became in fact a special deposit. Upon a careful examination of
the record, we are constrained to hold that the evidence does not
warrant such conclusion. The referee has not found as a fact
that there was any agreement to that effect between the parties,
or even an understanding to that effect on the part of the bank.
As we read the record, there is no direct testimony of any express agreement or mutual understanding to that effect. There
is nothing in the testimony of the bank's attorney which, in our
opinion, warrants such inference. On the other hand, the attorney for the l\Iercantile Company, while testifying to the statement to the bank's attorney that he would see that the Mercantile
Company should not make withdrawals in excess of the new
deposits, does not state that the bank was even asked to agree
that all the new deposits might be checked against. The substance of the testimony of the Mercantile Company's atton1ey
on this point is that he was anxious to have the banking relations continued without hostile steps upon the part of the bank,
and that in order to induce the latter to continue such relations
he agreed that the bank's status should not be impaired by
an attempt on the part of the Mercantile Company to with<lraw more than it should deposit. It is true that the Mercantile
Company's attorney testified that his ''idea was that the proposition was that the Block Mercantile Company should be absolutely free to withdraw every cent that it deposited after that
date," and that "if there had been any scheme on the part of
the bank, or anything that would have kept us from using the
money during this investigation, I would have had to make some
other arrangement and found another place to deposit," and
that if he had understood in his own mind that his clients could
not withdraw against subsequent deposits he would not have ad·vised them to make their deposits in the same bank. To the
definite question as to the bank's acceptance or rejection of
the suggestion he replied :
''I want to say this: That Mr. Hirsh [the bank's attorney]
was pressing me for information which I did not have, and I was
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holding him up until I could get it, so it looked to me like a

fair proposition. Now, as to whether that was accepted or re-

jected, in this way it must have been that I thought it was going

to go through. I mean by that certainly I would be permitted

to withdraw against deposits, or I never would have done it."

And again:

'' I have stated repeatedly in this examination that I could not

remember what answer that Mr. Hirsh made to my suggestion,

as to continuing present deposits intact and the subsequent de-

posits to be withdrawn.''

This testimony, in our opinion, falls short of evidencing a con-

tract or understanding whereby the Mercantile Company should,

under any and all circumstances, have the right to draw out all

the new deposits, or whereby the new deposits should be held

in any way as a special deposit differing from the ordinary bank

deposit. The attorney of the Mercantile Company seems not

unnaturally to have assumed that so long as the Mercantile

Company was continuing to do business in the usual way, and in

advance of a development of its insolvency, checks on the bank

account would be honored. But we find no agreement or mutual

understanding to that effect. Such course was in fact taken; for

it was not until after the accounting of the Mercantile Company's

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:55 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

affairs was completed, showing that its financial condition was

much worse than believed by its attorney on February 5th, and

suggesting probable insolvency, and indicating that a portion

at least of the credit extended to the Mercantile Company was

procured by false representations, that the bank refused to honor

further checks. In our opinion there was, to say the least, no

room for finding an understanding between the bank and the

bankrupt that the bank waived its right of set off on account of

any balance that might remain after such situation was found

to exist. Nor do we think that the fact that the bankrupt's busi-

ness was during the examination of its affairs being managed by

subordinates, rather than by its usual officers, changed the nature

of the deposits from the ordinary relation. • • •

It follows, from the views we have expressed, that the order of

the District Court should bo. reversed, with directions to allow

the balance claimed in full after the application thereon, by way

of set-off, of the entire amount of bankrupt's deposit balance in

the bank.""

27—See Heyman v. Third Nat

Bank, 216 Fed. 685.

holding him up until I could get it, so it looked to me like a
fair proposition. Now, as to whether that was accepted or rejected, in this way it must have been that I thought it was going
to go through. I mean 'b y that certainly I would be permitted
to withdraw against deposits, or I never would have done it."
And again:
"I have stated repeatedly in this examination that I could not
remember what answer that Mr. Hirsh made to my suggestion,
as to continuing present deposits intact and the subsequent deposits to be withdrawn.''
This testimony, in our opinion, falls short of evidencing a COD·
tract or understanding whereby the Mercantile Company should,
under ~ny and all circumstances, have the right to draw out all
the new deposits, or whereby the new deposits should be held
in any way as a special deposit differing from the ordinary bank
deposit. The attorney of the Mercantile Company seems not
unnaturally to have assumed that so long as the Mercantile
Company was continuing to do business in the usual way, and in
advance of a development of its insolvency, checka on the bank
account would be honor<>d. But we find no agreement or mutual
understanding to that effect. Such course was in fact taken; for
it was not until after the accounting of the Mercantile Company's
affairs was completed, showing that its financial condition waa
much worse th.an believed by its attorney on February 5th, and
sug1iiesting probable insolvency, and indicating that a portion
at least of the credit extended to the Mercantile Company wu
procured by false representations, that the bank refused to honor
further checks. In our opinion there was, to say the least, DO
room for finding an understanding between the bank and the
bankrupt that the -bank waived its right of set off on account of
any balance that might remain after such situation was found
to exist. Nor do we think that the fact that the bankrupt's business was during the examination of its affairs being managed by
subordinates, rather than by its usual officers, changed the natUl'e
of the deposits from the ordinary relation. • • •
It follows, from the views we have expressed, that the order of
the District Court should L~ reversed, with directions to allow
the balance claimed in full after the application thereon, by way
of set-off, of the entire amount of bankrupt's deposit balance in
the bank. I I 27
27-See Heyman v. Third Nat.
Bank, 216 Fed. 68~.

