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THE CREDITOR’S' RIGHT OF SUBROGATION TO THE

SURETY’S SECURITIES. '

131. Re WALKER; SHEFFIELD BANKING COMPANY v.

CLAYTON, 66 L. T. (N.S.) 315, L. R. [1892] 1 Ch. 621.

High Court of Judicature, Chancery Division, 1892.

C ounter-security given by debtor to surety—right of ereditor
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CHAPTER~ '

to beneﬁt of such security.

The following are the only facts material to the present

report :—

The testator in the year 1886 gave to the London and York-

shire Bank two guarantees for the sum of 10001. each to secure

the overdraft of Arthur Spencer and Reuben Spencer trading as

Spencer Brothers.

THE CREDITOR'S. RIGHT OF SUBROGATION TO THE
SURETY'S SECURITIES.

At the same time Agnes Spencer, the wife of Arthur Spencer.

gave to the testator as security for anything he might be called

upon to pay under the guarantees, two equitable mortgages created

131.

by memoranda of deposit of title deeds. The memoranda were

dated respectively the 5th July and the 18th Aug., 1886.

Re WALKER; SHEFFIELD BANKING COMPANY v.
CLAYTON, 66 L. T. (N.S.) 315, L. R. [1892] 1 Ch. 621.
High Court of Judicature, Chancery Division, 1892.

Subsequently to these transactions Spencer Brothers trans-

Coimter-security given by debtor to surety-right of creditor
to bc11efit of such security.

ferred their account from the London and Yorkshire Bank to the
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Sheffield Banking Company.

On the 9th Sept., 1887, the testator gave to the Sheﬁ'ICld

Banking Company a guarantee to secure the repayment of all

moneys then owing, or which might become owing to them by

Spencer Brothers either on their current account or on any other

account to the extent of 20001.

In the month of May, 1889, Spencer Brothers went into

liquidation.

The testator died on the 4th Nov.. 1888, leaving a will by

which he appointed the defendants his executors. The will was

proved by the defendants on the 24th Jan., 1889.

The plaintiff company then commenced a creditor’s action for

the administration of the testator’s estate. An administration

judgment was given in that action on the 25th April, 1890.

The foJlowing are the only facts material to the present
report:The testator in the year 1886 gave to the London and Yorkshire Bank two guarantees for the sum of rnool. each to secure
the over<l1c1:ft of Arthur Spencer and Reuben Spencer trading as
Spencer Brothers.
At the same time Agnes Spencer, the wife of Arthur Spencer.
gave to the testator as security for anything he might be called
upon to pay under the guarantees, two equitable mortgages created
by memoranda of deposit of title deeds. The memoranda were
dated respectively the 5th July and the 18th Aug., 1886.
Subsequently to these transactions Spencer Brothers transferred their account from the London and Yorkshire Bank to the
Sheffield Banking Company.
On the 9th Sept., 1887, the testator gave to the Sheffield
Banking Company a guarantee to secure the repayment of aJl
moneys then owing, or which might become owing to them by
Spencer Brothers either on their current account or on any other
account to the extent of 2000/.
In the month of May, 1889, Spencer Brothers went into
liquidation.
The testator died on the 4th Nov., 1888, leaving a will by
which he appointed the defendants his executors. The will was
proved by the defendants on the 24th Jan., 1889.
The plaintiff company then commenced a creditor's action for
the administration of the testator's estate. An administration
judgment was given in that action on the 25th April, 18c)o.
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The testat0r’s estate was insufficient for payment of debts,

including the liability of the testator under the guarantee given

The testator's estate was insufficient for payment of debts,
including the liability of the testator under the guarantee given
to the plaintiff company.
The plaintiff company now claimed to be entitled to the benefit of the equitable mortgages given to the testator by Agnes
Spencer.
The defendants, on the other hand, contended that the plaintiffs were not so entitled, but could rank only as creditors pari
passu with the other creditors of the estate.
Graham Hastings, Q. C., and Curtis Price for the plaintiffs.
Buckley, Q. C., and.Jngle Joyce for the defendants.

to the plaintiff company.

The plaintiff company now claimed to be entitled to the ben-

eﬁt of the equitable mortgages given to the testator by Agnes

Spencer.

The defendants, on the other hand, contended that the plain-

tiffs were not so entitled, but could rank only as creditors pari

passu with the other creditors of the estate.

Graham Hastings, Q. C., and Curtis Price for the plaintiffs.

Buckley, Q. C., and Ingle Joyce for the defendants.

STIRLING, J., stated the facts and continued :—The plaintiffs’

contention was founded upon two cases. The ﬁrst is an old case

of Maure v. Harrison (I Eq. C. Ab. 93). It is reported very

shortly as follows : “A bond creditor shall in the Court of Chancery

have the beneﬁt of all counter-bonds or collateral security given

by the principal to the surety; as if A owes B money and he and

STIRLlNG, J., stated the facts and continued :-The plaintiffs'
contention was founded upon two cases. The first is an old case
of Maure v. Harrison (1 Eq. C. Ab. 93). It is reported very
shortly as follows : "A bond creditor shall in the Court of Chancery
have the benefit of all counter-bonds or collateral security given
by the principal to the surety ; as if A owes B money and he and
C are bound for it, and A gives C a mortgage or bond to
indemnify him, B shall have the benefit of it to recover his
debt." That case was dec;ided in Michaelmas, 16<)2. The
plaintiff also relied upon a dicf~m of Sir William Grarit in Wright
v. M 01·/ey (I I Ves. 22) which runs thus: "I conceive that, as
the creditor is entitled to the benefit of all the securities the
p:::-incipal debtor has given to the surety, the surety has fully
as good an equity to the benefit of all the securities the principal
gives to the creditor." As to the latter portion of the sentence,
there is no question at all. It is well established at this date
that the surety, on paying the debt, is entitled to stand in the
place of the principal creditor, and to have the benefit of all the
securities which the principal creditor had. Now these two
cases were very much discussed in the well-known case of Er
parte Waring (2 G. & J. 404), before .Lord Eldon. That case
is most fully reported perhaps in Glyn & Jameson's Reports. It
appears from that report that, in the course of the argument, Lord
Eldon 7P_?ke somewhat disparagingly of the case of M a-ure v. HMrison. \He said this: "I have never heard this case relied upon as a
governing case at this day." I In the judgm~nt as reported in 19
Vesey, p. 348, he puts it thus: "The prayer of the first of these
petitions has been supported upon this ground, that the short bills
and the mortgage * * * having been placed with Brickwood and
Co. as a security agaim:t their acceptances. the holders of those
bills have an equity to have that security applied specifically to the

C are bound for it, and A gives C a mortgage or bond to

indemnify him, B shall have the beneﬁt of it to recover his

debt.” That case was decided in Michaelmas, I692. The
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plaintiff also relied upon a dicfiim of Sir William Grant in Wright

v. Morley (11 Ves. 22) which runs thus: “I conceive that, as

the creditor is entitled to the beneﬁt of all the securities the

principal debtor has given to the surety, the surety has fully

as good an equity to the beneﬁt of all the securities the principal

gives to the creditor.” As to the latter portion of the sentence,

there is no question at all. It is well established at this date

that the surety, on paying the debt, is entitled to stand in the

place of the principal creditor, and to have the beneﬁt of all the

securities which the principal creditor had. I\'ow these two

cases were very much discussed in the well-known case of Ex

parte Waring (2 G. & J. 404), before Lord Eldon. That case

is most fully reported perhaps in Glyn & Jameson’s Reports. It

appears from that report that, in the course of the argument, Lord

Eldon oke somewhat disparagingly of the case of M aure v. H ar-

rison. He said this: “I have never heard this case relied upon as a

governing case at this day.” l In the judgment as reported in 19

Vesey, p. 348, he puts it thus: “The prayer of the ﬁrst of these

petitions has been supported upon this ground, t'hat the short bills

and the mortgage * * * having been placed with Brickwood and

Co. as a security against their acceptances. the holders of those

bills have an equity to have that security applied speciﬁcally to the
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a transaction of this kind, a person holding the bills which are the

subject of indemnity has a right to the beneﬁt of the contract be-

tween the principal debtor and the party indemniﬁed, and, though

not himself a party to that contract, to say that he, who has con-

tracted for the payment of certain debts out of those pledges, is

liable in equity to the demand upon the part of those whose de-

mands are to be so paid for that application, and a case was cited

(M aure v. Harrison) which goes that length. With regard to that

case, or cases in general, I desire it to be understood that I forbear

to give my opinion upon that point.” Then he goes on to say that

he decides not on Ex parte Waring but on another ground. The

result of these two cases, namely the dictum of Sir W. Grant in

Wright v. Morley and the judgment and observations of Lord

Eldon in Ex parte Waring, seems to me to be that Sir W. Grant

and Lord Eldon were not of the same mind on the point. Under

these circumstances I was very anxious to discover what was really

done in the case of Mamre v. Harrison, which is so shortly reported

in Eq. Cas. Abr. The registrar has been kind enough to make

search for that case. No decree was drawn up, but the entry of
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the case has been found in the registrar’s book, and the pleadings

have been discovered, and I am indebted to the learned reporter

of this court, Mr. Knox, for having made a summary of them for

my use, the pleadings themselves being somewhat lengthy. From

them and the notes in the registrar’s book it is tolerably easy to

discover what the case was. The plaintiff was Thomas Maure, the

defendants were Wi11iam Harrison and \-\/illiam Morley and Mary

his wife. Thomas Maure was the father of the ﬁrst wife of Will-

iam Harrison, the father of William Harrison the defendant. By

that ﬁrst marriage \/Villiam Harrison the father had three children,

viz., William, the defendant, Thomas, and Margaret. The ﬁrst

wife having died, William Harrison, the father, married his second

wife Mary, the defendant, then the wife of William Maure, and

afterwards he died intestate leaving this widow and three children

by the ﬁrst wife the persons entitled to his personal estate under

the statute of distribution. Administration was taken out by his

widow, and the shares of the three children in the intestate’s prop-

erty amounted to 1201. It appears that the plaintiff, Thomas

Maure, the grandfather of William Harrison the defendant, was

very anxious that William Harrison, his grandson, should con-

tinue the business of a farmer which had been carried on by Will-

iam Harrison the father, but for that purpose it was necessary that

discharge of those acceptances upon the generc:.l ground that, upon
a transaction of this kind, a person holding the bills which are the
subject of indemnity has a right to the benefit of the contract between the principal debtor and the party indemnified, and, though
not himself a party to that contract, to say that he, who has contracted for the payment of certain debts out of those pledges, is
liable in equity to the demand upon the part of those whose demands are to be so paid for that application, and a case was cited
( M a14re v. H arrisoti) which goes that length. \Vith regard to that
case, or cases in general, I desire it to be understood that I forbear
to give my opinion upon that point." Then he goes on to say that
he decides not on Er parte Waring but on another ground. The
result of these two cases, namely the dictum of Sir W. Grant in
1-Vright v. Morley and the judgment and observations of Lord
Eldon in E:r p(l.Tte Waring, seems to me to be that Sir W. Grant
and Lord Eldon were not of the same mind on the point. Under
these circumstances I was very anxious to discover what was really
done in the case of Maure v. Harrison, which is so short!y reported
in Eq. Cas. Ahr. The registrar has been kind enough to make
search for that case. No decree was drawn up, but the entry of
th~ case has been found in the registrar's book, and the pleadings
have been discovered, and I am indebted to the learned reporter
of this court, Mr. Knox, for having made a summary of them for
my use, the pleadings themselves being somewhat lengthy. From
them and the notes in the registrar's book it is tolerably easy to
discover what the case was. The plaintiff was Thomas Maure, the
defendants were William Harrison and William Morley and Mary
his wife. Thomas Maure was the father of the first wife of William Harrison, the father of William Harrison the defendant. By
that first marriage William Harrison the father had three children,
viz., \Villiam, the defendant, Thomas, and Margaret. The first
wife having died, William Harrison, the father, married his second
wife Mary, the defendant, then the wife of William Maure, and
afterwards he died intestate leaving this widow and three children
by the first wife the persons entitled to his personal estate under
the statute of distribution. Administration was taken out by his
widow, and the shares of the three children in the intestate's property amounted to 12ol. It appears that the plaintiff, Thomas
Maure, the grandfather of William Harrison the defendant, was
very anxious that William Harrison, his grandson, should continue the business of a farmer which had been carried on by William Harrison the father, but for that purpose it was necessary that
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the sum of 1201. which formed the portion of the intestate’s estate

belonging to the three children should be paid over to William

the sum of 120/. which formed the portion of the intestate's estate
belonging to the three children should be paid over to William
1-farrison the son, and that was accordingly done. The two other
children being infants, Thomas Maure the father and the plaintiff
in the action gave a bond to the defendant Mary Morley, the legal
personal representative of the intestate, to indemnify her against
all claims by those children. It appears that at this time William
Harrison, the defendant. was an infant, but the money was paid to
him. He attained twenty-one, and carried on the fann for some
time. After attaining twenty-one he repudiated the transaction
and began to press WilJiam Morley .and Mary his wife for payment of his share of his father's estate, which he had already
received in point of fact, though apparently an infant. Thereupon ~'illiam Morley gave him a bond for payment of his share,
and William Morley and Mary his wife began to sue the plaintiff
. Thomas Maure in the Court of Exchequer for payment under the
bond which had been given by him. Thereupon the plaintiff instituted this suit in equity to restrain the action, and to obtain delivery
up of the bond which had been given by him. Now, of the other
children who were interested in the intestate's estate, Thomas had
died an infant and intestate, and Ma:i:garet was still an infant, and
was not a party to the suit. The argument is stated in the registrar's book. It is to be observed that the bill is by the person who
gave the bond to be relieved of it, and the result is thus stated in
the registrar's book: "By the Court: Do declare that the defendant
\Villiam is well ·paid, and he must deliver up the bond to the other
defendant." That is the bond (as I read it) which had been given
by William Morley to the defendant William Harrison for payment of his share. Whether that relief ought to have been inserted in the decree may be a question, because that would be relief
between co-defendants. Then it goes on, "stay all proceedings at
law on the plaintiffs' 1ool. bond"-that is a mistake, for 1201. as
clearly appears from the previous passage in the registrar's note,
where it is corrected in the margin, but the correction is omitted
here-"till Margaret doth release, and when the plaintiff hath procured Margaret, who is not a party to the action, to release that
bond, then that bond to be delivered up" and so forth "but then
the plaintiff's bond to be at suit for the recovery of Margaret's
moietv of 120/." So that all was decided in that action was
that the plaintiff. who had given his bond of indemnity, was not
entitled to have it delivered up to be cancelled till all claims had
been settled. Under these circumstances it appears that the point

Harrison the son. and that was accordingly done. The two other

children being infants, Thomas Maure the father and the plaintiff

in the action gave a bond to the defendant Mary Morley, the legal

personal representative of the intestate, to indemnify her against

all claims by those children. It appears that at this time William

Harrison, the defendant. was an infant, but the money was paid to

him. He attained twenty-one, and carried on the farm for some

time. After attaining twenty-one he repudiated the transaction

and began to press William Morley_and Mary his wife for pay-

ment of his share of his father's estate, which he had already

received in point of fact, though apparently an infant. There-

upon \/Villiam Morley gave him a bond for payment of his share,

and William Morley and Mary his wife began to sue the plaintiff

. Thomas Maure in the Court of Exchequer for payment under the

bond which had been given by him. Thereupon the plaintiff insti-

tuted this suit in equity to restrain the action, and to obtain delivery

up of the bond which had been given by him. Now, of the other

children who were interested in the intestate’s estate, Thomas had
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died an infant and intestate, and Margaret was still an infant, and

was not a party to the suit. The argument is stated in the regis-

trar’s book. It is to be observed that the bill is by the person who

gave the bond to be relieved of it, and the result is thus stated in

the registrar’s book: “By the Court: Do declare that the defendant

William is well paid, and he must deliver up the bond to the other

defendant.” That is the bond (as I read it) which had been given

by William Morley to the defendant William Harrison for pay-

ment of his share. \/‘Vhether that relief ought to have been in-

serted in the decree may be a question, because that would be relief

between co-defendants. Then it goes on, “stay all proceedings at

law on the plaintiffs’ 1001. bond”—that is a mistake, for 1201. as

clearly appears from the previous passage in the registrar’s note,

where it is corrected in the margin, but the correction is omitted

here—“till Margaret doth release, and when the plaintiff hath pro-

cured Margaret, who is not a party to the action, to release that

bond, then that bond to be delivered up” and so forth “but then

the plaintiff’s bond to be at suit for the recovery of Margaret's

moietv of 120l.” So that all was decided in that action was

that the plaintiff. who had given his bond of indemnity, was not

entitled to have it delivered up to be cancelled till all claims had

been settled. Under these circumstances it appears that the point
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for which it was cited in Eq. Cas. Abr. could not have been decided

Chap. VII]
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FOSTER

in that case, and that at most the reported statement amounts to a

dictum in the course of the argument. It is now nearly two hun-

dred years since this case was decided, and the sole authorities on

a point which must have been of frequent occurrence are a dictum

in I692, a dictum early in this century by Sir William Grant in

the year 1805, and what appears to me to be the contrary opinion

of Lord Eldon a little later. Under those circumstances it seems

to me that there is no authority for the proposition in question.

Upon principle I cannot see why a surety who takes from the prin-

cipal debtor a bond or indemnity at once becomes a trustee of that

for the principal creditor. That is really the contention of the

plaintiffs. Of course the other doctrine is well established, viz.,

that the surety who pays the debt is entitled to stand in the place

of the principal creditor; but this doctrine rests entirely on those

dicta which I have mentioned. It seems to me that under these

circumstances I cannot give effect to the contention of the plain-

tiffs. and that they must simply be left to prove against the estate

of the testator for what is due, without having the exclusive bene-

ﬁt of these securities in respect of which payments have been made
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to the estate.

Solicitors for the plaintiff company, Pilgrim and Phillips.

Solicitors for the defendants, Few and C o., agents for John

James, Wirksworth. I

132. VAIL, et al., v. FOSTER. et al., 4 N. Y. 312.

Court of Appeals, New York, 1850.

A ereditor is in equity entitled to the beneﬁt of any collateral

securities which the debtor has given to the surety, or person

standing in the situation of a surety.

Varick 6' Eldridge, for appellants.

W’. I. Street, for respondents.

BRoNsoN, Ch. J.—'I‘he case is shortly this. The plaintiffs

sold land to Morgan, who, instead of giving his bond and mort-

for which it was cited in Eq. Cas. Ahr. could not have been decided
in that case, and that at most the reported statement amounts to a
dictum in the course of the argument. It is now nearly two hundred years since this case was decided, and the sole authorities on
a point which must have been of frequent occurrence are a dictum
in 16<)2, a dictum early in this century by Sir William Grant in
the year 18o5, and what appears to me to be the contrary opinion
of Lord Eldon a little later. Under those circumstances it seems
to me that there is no authority for the proposition in question.
L'pon principle I cannot see why a surety who takes from the principal debtor a bond or indemnity at once becomes a trustee of that
for the principal creditor. That is really the contention of the
plaintiffs. Of course the other doctrine is well established, viz.,
that the surety who pays the debt is entitled to star..d in the place
of the principal creditor; but this doctrine rests entirely on those
dicta which I have mentioned. It seems to me that under these
circumstances I cannot give effect to the contention of the plaintiffs, and t.hat they must simply be left to prove against the estate
of the testator for what is due, without having the exclusive benefit of these securities in respect of which payments have been made
to the estate.
Solicitors for the plaintiff company, Pilgrim and Phillips.
Solicitors for the defendants, Few and Co., agents for John
James, \Virksworth.

gage to the plaintiffs to secure the purchase money, got Flagler to

give his note to the plaintiffs for the amount. payable in one year;

and Morgan gave a bond and mortgage to Flagler for his indem-

nity, for the same amount, and payable at the same time with the

132.

note. Before the credit expired Flagler became insolvent: and the

plaintiffs seek relief, either on the ground of an equitable lien on

VAIL,

et al., v. FOSTER, et al., 4 N. Y. JI2.
Court of Appeals, New York, 1850.

A creditor is in equity entitled to th.e benefit of any co/laJeral
secnrities ·which the debtor has givm. to the surety, or person
standing in the sitruztion of a surety.
Varick & Eldridge, for appellants.
U"'. J. Street, for respondents.
BRONSON, Ch. J.-The case is shortly this. The plaintiffs
sold land to Morgan, who, instead of giving his bond and mortg&.ge to the plaintiffs to secure the purchase money, got Flagler to
give his note to the plaintiffs for the amount. payable in one year;
ancl Morgan gave a bond and mortgage to Flagler for his indemnity, for the same amount, and payable at the same time with the
note. Before the credit expired Flagler became insolvent ; and the
plaintiffs seek relief, either on the ground of an equitable lien on
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the land for the purchase money, or by reaching the mortgage to

Flagler, and having it foreclosed for the payment of the debt.

the land for the purchase money, or by reaching the mortgage to
Flagler, and having it foreclosed for the payment of the debt.
By taking the security of a third person for the purchase
money the plaintiffs have lost their equitable lien on the land, and
can not have relief in that form, as has been very clearly shown by
the vice-chancellor in his opinion. And I agree in most that he has
said upon the whole case. But there is one point on which I think
the supreme court was right in reversing the vice-chancellor's
decree, and directing a foreclosure of the mortgage for the benefit
of the plaintiffs.
It is a settled rule in equity, that the creditor shall have the
benefit of any counter bonds or collateral securities which the principal debtor has given to the surety, or person standing in the situation c;>f a surety, for his indemnity. Such securities are regarded
as trusts for the better security of the debt, and chancery will
compel the execution of the trusts for the benefit of the creditor.
M au1"e v. Harrison, 1 Eq. Cas. Ab. 93. K. 5 ; Curtis v. ,Tyler, 9
Paige, 432; Wright v. Morley, II Ves. 22; Bank of Aulmrn, v.
Throop, 18 John. 505; 4 Kent, 307, 6th ed.; I Story's Eq. §§ 502,
638. This principal covers the case; and the plaintiffs are entitled
to the mortgage which Morga~, the principal debtor, gave to
Flagler, the surety, for his inderrt_~ity.
But it is said that Morgan is not a debtor to the plaintiffs, and
consequently that the relation of principal and surety does not
exist between him and Flagler. It is true that l\forgan did not
unite with Flagler in maki1!g the note, nor did he come under any
other express obligation to the plaintiffs. But he was originalfy a
debtor to the plaintiffs for the price of the land ; and although the
plaintiffs afterwardu_ook the note of Flagler in lieu of the bond
and mortgage of Morgan, they took it as a security only for the
purchas~oney, without agreeing to receive it in ~atisfaction of
the debt. Taking 1h~te of a third perSQ.I!____fo_r _an_~
is not pay ent, unless the creditor agrees to receiye it in payment ;
and I find no such agreement in this case. Morgan is ~till liable
to the plaintiffs for the purchase money, and must of course be
regarded, as the principal debtor; for it i's entirely clear, upon the
pleadings and proofs, that Flagler gave the note at the request; and
as the surety of Morgan, without having any personal interest in
the matter.' \Ve have then the ordinary case of creditor, principal
an<l surety, to which the rule in question has been a·pplied; and the
mortgage which the principal debtor has given to the surety must
be considered as a trust for the better security of the debt, which
a court of equity will enforce for the benefit of the creditor•

By taking the security of a third person for the purchase

money the plaintiffs have lost their equitable lien on the land, and

can not have relief in that form, as has been very clearly shown by

the vice-chancellor in his opinion. And I agree in most that he has

said upon the whole case. But there is one point on which I think

the supreme court was right in reversing the vice-chancellor’s

decree, and directing a foreclosure of the mortgage for the beneﬁt

of the plaintiffs.

It is a settled rule in equity, that the creditor shall have the

beneﬁt of any counter bonds or collateral securities which the prin-

cipal debtor has given to the surety, or person standing in the situ-

ation of a surety, for his indemnity. Such securities are I'Cg3.I"l_€tl

as trusts for the better security of the debt, and chancery will

compel the execution of the trusts for the beneﬁt of the creditor.

Mom-e v. Harrison, I Eq. Cas. Ab. 93, K. 5; Curtis v. Tyler, 9

Paige, 432; Wright v. Morley, 11 Ves. 22; Bank of Auburn, \-'.

Throop, 18 John. 505; 4 Kent, 307, 6th ed.; I Story’s Eiq. §§ 502,

638. This principal covers the case; and the plaintiffs are entitled
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to the mortgage which Morgan, the principal debtor, gave to

Flagler, the surety, for his indcm_nity. _

But it is said that Morgan is not a debtor to the plaintiffs, and

consequently that the relation of principal and surety does not

exist between him and Flagler. It is true that Morgan did not

unite with Flagler in making the note, nor did he come under any

other express obligation to the plaintiffs. P>ut he was originally a

debtor to the plaintiffs for the price of the land ; and although the

plaintiffs afterwards__took the note of Flagler in lieu of the bond

and mortgage of Morgan, they took it as a security only for the

purchas money, without agreeing to receive it in satisfaction of

the debt. ~te of a third pers9_r1_ fo_r 3n~

is not pay ent, unless the creditor agrees to receiye it in payment;

and I ﬁnd no such agreement in this case, Morgan is still liable

to the plaintiffs for the purchase money, and must of course be

regarded, as the principal debtor; for it is entirely clear, upon the

pleadings and proofs, that Flagler gave the note at the request,iand

as the surety of Morgan, without having any personal interest in

the matter.\ We have then the ordinary case of creditor, principal

and surety, to which the rule in question has been applied; and the

mortgage which the principal debtor has given to the surety must

be considered as a trust for the better security of the debt, which

a court of equity will enforce for the beneﬁt of the creditor.

./
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Foster & Co. under their creditor’s bill, took the effects of
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Flagler subject to this equity; and there is no bona ﬁde purchaser

Foster & Co. under their creditor's bill, took the effects of
Flagler subject to this equity; and there is no bona fide purchaser
in the case.
I am of opinion that the decree of the supreme court is right,
and should be affirmed.
Decree affirmed.

in the case.

I am of opinion that the decree of the supreme court is right,

and should be afﬁrmed,

Decree afﬁrmed.

133. HA\l PTON, Adm'r., et al., v. PHIPPS, 108 U. S. 260.

Supreme Court, United States, 1883.

Creditors are not entitled to be subro gated to mortgages given

by co-sureties, each to the other to indemnify him. from any elaim

beyond his assumed proportion. S !zch mortgages not being, in

equity, securities for the payment of the principal debt.

Bill in equity by a creditor to obtain the beneﬁt of securities

held by sureties of the principal debtor. .

133.

The appellee, who was complainant below, was the holder,

and ﬁled his bill in equity, on behalf of himself and the other

HAMPTON, Adm'r., et al., v. PHIPPS, 1o8 U. S. 26o.
Supreme Court, United States, 1883.

holders of bonds, executed and delivered by Theodore D. Wag-

Creditors are not entitled to be subrogated to mortgages given
by co-sureties, each to the other to indemn.ify him,. from a>iy claim
beyond h4s assumed proportion. Such mortgages n.ot being, in
equit)', securities for the payment of the principal debt.

ner and William L. Trenholm, to the amount of $710,000, and

paid to creditors in settlement of the liabilities of two insolvent

ﬁrms, in which they were two of the copartners. These bonds
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were dated January 1st, 1868. The payment of the principal

and interest of each of these bonds was guaranteed, by writing

indorsed thereon, by George A. T renholm and James T. Wels-

Bill in equity by a creditor to obtain the benefit of securities
he!d by sureties of the principal debtor.
The appellee, who was complainant below, was the holder,
and filed his bill in equity, on t>ehalf of himself and the other
holders of bonds, executed· and delivered by Theodore D. Wagner and \Villiam L. Trenholm, to the amount of $7IO>ooo, and
paid to creditors in settlement of the liabilities of two insolvent
firms, in which they were two of the copartners. These bonds
were dated January 1st, 1868. The payment of the principal
and interest of each of these bonds was guaranteed, by writing
indorsed thereon, by George A. Trenholm and James T. Welsman, who were sureties merely. These sureties entered into a
written agreement each with the other, dated May 3d, 186<),
in which it was recited that, in becoming parties to said guaranty, they had agreed between themselves that the said George
A. Trenholm should be liable for the sum of $400,000, and
the said Jas. T. Weisman for the sum of $JIO,ooo, of the aggregate amount of the bonds, and no more, and that each would
be respectively liable to the other for the full discharge of the
said sum and proportion by them respectively undertaken, and
that each would save and keep harmless and indemnify the
other from all claim, by reason of the said guaranty, beyond
the amount or proportion respectively assumed, as stated; and
it was thereby further agreed, that at any time when either of
them should so require, each should, by mortgage of real estate,
secure to the other more· perfect indemnity, because of the said
guaranty. Thereupon, and on the same date, each executed to

man, who were sureties merely. These sureties entered into a

written agreement each with the other, dated May 3d, I869,

in which it was recited that, in becoming parties to said guar-

anty, they had agreed between themselves that the said George

A. Trenholm should be liable for the sum of $400,000, and

the said Jas. T. \/Velsman for the sum of $310,000, of the aggre-

gate amoimt of the bonds, and no more, and that each would

be respectively liable to the other for the full discharge of the

said sum and proportion by them respectively undertaken, and

that each would save and keep harmless and indemnify the

other from all claim, by reason of the said guaranty, beyond

the amount or proportion respectively assumed, as stated; and

it was thereby further agreed, that at any time when either of

them should so require. each should, by mortgage of real estate,

secure to the other more- perfect indemnity, because of the said

guaranty. Thereupon, and on the same date, each executed to
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the other a mortgage upon real estate of which they were

respectively the owners, the condition of which was that the

the other a mortgage upon real estate of which they were
respectively the owners, the condition of which was that the
mortgagor should perform on his part the said agreement of
that date. The guarantors, as well as the principal obligors, had
become insolvent before the bill was filed.
It also appeared that, of the sum of $573,300 due on account
of outstanding bonds, George A. Trenholm, one of the guarantors,
had paid $1o8,454, leaving still due from his estate to make
good the proportion assumed by him, $214,532; and that the
proportion for which the estate of James T. Weisman, the other
guarantor, was liable, was $250,314, of which nothing had been
pa~d.
The appellees claimed that the mortgages interchanged
between the guarantors inured to their benefit as securities for
the payment of the principal debt, and prayed for a foreclosure
and sale for that purpcse.
This was resisted by the appellants, one of whom, Hampton's
administrator, as a judgment creditor of George A. Trenholm
and James T. \Velsman, claimed a lien on the mortgaged premises; the others, executrixes of James Welsmail, deceased, being
subsequent mortgagees of the same property.
A decree passed in favor of the complainants, according to
the prayer of the bill, from which appeal was taken.
Mr. Theodore G. Barker and Mr. W. G. De Sau.ssrire for
appellants.
Mr. James Lowndes for appellee.

mortgagor should perform on his part the said agreement of

that date. The guarantors, as well as the principal obligors, had

become insolvent before the bill was ﬁled.

It also appeared that, of the sum of $573,300 due on account

of outstanding bonds, George A. Trenholm, one of the guarantors,

i had paid $108,454, leaving still due from his estate to make

good the proportion assumed by him, $214,532; and that the

proportion for which the estate of James T. Welsman, the other

guarantor, was liable, was $250,314, of which nothing had been

paid. The appellees claimed that the mortgages interchanged

between the guarantors inured to their beneﬁt as securities for

the payment of the principal debt, and prayed for a foreclosure

and sale for that purpose.

This was resisted by the appellants, one of whom, Hampton's

administrator, as a judgment creditor of George A. Trenholm

and James T. Welsman, claimed a lien on the mortgaged prem-

ises; the others, executrixes of James Welsman, deceased, being

subsequent mortgagees of the same property.

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:11 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

A decree passed in favor of the complainants, according to

the prayer of the bill, from which appeal was taken.

M r. Theodore G. Bwrker and M r. W. G. De Saussure for

appellants.

Mr. James Lowndes for appellee.

Mr. Iustice MATTHEWS delivered the opinion of the court.

After reciting the facts in the above language, he continued:

The ground on which the court below proceeded seems to

have been that the mortgages given by the co-sureties, each to

the other, were in equity securities for the payment of the principal

debt, which inured to the beneﬁt of the creditors upon the principle

of subrogation.

The ‘application of the principle of subrogation in favor of

creditors and of sureties, has undoubtedly been frequent in the

courts of equity in England and the United States, and is an

Mr. Justice MATTHEWS delivered the opinion of the court.
After reciting the facts in the above language, he continued :
The ground on which the court below proceeded seems to,
have been that the mortgages given by the co-sureties, each to
the other, were in equity securities for the payment of the principal
debt, which inured to the benefit of the creditors upon the principle
of subrogation.
The application of the principle of subrogation in favor of
creditors and of sureties, has undoubtedly been frequent in the
courts of equity in England and the United States, and is an
ancient and familiar head of their jurisdiction.
It was distinctly stated, as to creditors, in the early case of
Jfoure v. Harrison, I Eq. Ca. Abr. 93, where the whole report
is as follows :
"A bond creditor shall, in this court, have the benefit of all
counter-bonds or collateral security given by the principal to the
surety; as if A owes B money, and he and C are bound for it, A

ancient and familiar head of their jurisdiction.

It was distinctly stated, as to creditors, in the early case of

Mmure v. Harrison, I Eq. Ca. Abr- 93, where the whole report

is as follows:

“A bond creditor shall, in this court, have the beneﬁt of all

counter-bonds or collateral security given by the principal to the

surety; as if A owes B money, and he and C are bound for it, A
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beneﬁt of it to recover his debt.”

And the converse of the rule was stated by Sir Wm. Grant,

in .-Wright v. Morley, 11 Vesey, 12, where he said:

“I conceive that as the creditor is entitled to the beneﬁt of all

the securities the principal debtor has given to his surety, the

surety has full as good an equity to the beneﬁt of all the securities

the principal gives to the creditor.”

And it applies equally between sureties, so that securities

placed by the principal in the hands of one, to operate as an

indemnity by payment of the debt, shall inure to the beneﬁt of all.

Many suiﬁcient maxims of the law conspire to justify the

rule. To avoid circuity and multiplicity of actions; to prevent

the exercise of one’s right from interfering with the rights of

others; to treat that as done which ought to be done; to require

that the burden shall be borne by him for whose advantage it

has been assumed; and to secure equality among those equally

obliged and beneﬁted, are perhaps not all the familiar adages

which may legitimately be assigned in support of it. It is, in

fact, a natural and necessary equity which ﬂows from the relation
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of the parties, and though not the result of contract, is neverthe-

less the execution of their intentions. For, when a debtor, who

has given personal guaranties for the performance of his obliga-

tion, has further secured it by a pledge in the hands of his creditor,

or an indemnity in those of his surety, it is conformable to the

presumed intent of all the parties to the arrangement, that the

fund so appropriated shall be administered as a trust for all the

purposes, which a payment of the debt will accomplish; and a

court of equity accordingly will give to it this effect. All this, it

is to be observed, as the rule verbally requires, presupposes that

the fund speciﬁcally pledged and sought to be primarily applied,

is the property of the debtor, primarily liable for the payment of

the debt; and it is because it is so. that equity impresses upon

it the trust, which requires that it shall be appropriated to the

satisfaction of the creditor, the exoneration of the surety, and

the discharge of the debtor. The implication is, that a pledge

made expressly to one is in trust for another, because the relation

between the parties is such that that construction of the transac-

tion best effectuates the express purpose for which it was made.

It follows that the present case cannot be brought within

either the terms or the reason of the rule; for. as the property,

in respect to which the creditors assert a lien, was not the property

gives c a mortgage or bond to indemnify him, n shall have the
benefit of it to recover his debt."
And the converse of the rule was stated by Sir \Vm. Grant,
in irVright v. Morley, II Vesey, 12, where he said:
"I conceive that as the creditor is entitled to the benefit of all
the securities the principal debtor has given to his surety, the
surety has full as good an equity to the benefit of all the securities
the principal gives to the creditor."
And it applies equally between sureties, so that securities
placed by the principal in the hands of one, to operate as an
indemnity by payment of the debt, shall inure to the benefit of all.
l\fany sufficient maxims of the law conspire to justify the
ntle. To avoid circuity and multiplicity of actions; to prevent
the exercise of one's right from interfering with the rights of
others ; to treat that as done which ought to be done ; to require
that the burden shall be borne by him for whose advantage it
has been assumed ; and to secure equality among those equally
obliged and benefited, are perhaps not all the familiar adages
which may legitimately be assigned in support of it. It is, in
fact, a natural and necessary equity which flows from the relation
of the parties, and though not the result of contract, is nevertheless the execution of their intentions. For, when a debtor, who
has given personal guaranties for the performance of his obligation, has further secured it by a pledge in the hands of his creditor,
or an indemnity in those of his surety. it is conformable to the
presumed intent of all the parties to the arrangement, that the
fund so appropriated shall be administered as a tmst for all the
purposes, which a payment of the debt will accomplish; and a
court of equity accordingly will give to it this effect. All this, it
is to be observed, as tht: rule verbally requires, presupposes that
the fund specifically pledged and sought to be primarily applied,
is the property of the debtor, primarily liable for the payment of
the debt ; and it is because it is so, that equity impresses upon
it the trust, which requires that it shall be appropriated to the
satisfaction of the creditor, the exoneration of the surety, and
the discharge of the debtor. The implication is, that a pledge
made expressly to one is in trust for another, because the relation
between the parties is such that that construction of the transaction best effectuates the express purpose for which it was made.
It follows that the present case cannot be brought within
either the terms or the reason of the rule; for, as the property.
in respect to which the creditors assert a lien, was not the property
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of the principal debtor, and has never been expressly pledged to

payment of the debt, so no equitable construction can convert

of the principal debtor, and has never been expressly pledged to
payment of the debt, so no equitable construction can convert
it by implication into a security for the creditor.
It is urged that the logic of the rule would extend it so as to
cover the case of all securities held by sureties for purposes of
indemnity of whatsoever character and by whomsoever given.
But this suggestion is founded on a misconception of the scope
of the rule and the rational grounds on which it is established.
Of course, if an express trust is created, no matter by whom,
nor of what, for the payment of the debt, equity will enforce
it, according fo its terms, for the benefit of the creditor, as a
ccstui que trust; but the question concerns the creation of a
trust, by operation of law, in favor of a creditor, in a case where
there was no· dt1ty owing to him, and no intention of bounty. A
stranger might well choose to bestow upon a surety a benefit
and a preference, from considerations purely personal, in order
to make good to him exclusively any loss to w~1ich he might
be subjected in consequence of his suretyship for another. In
such a case, neither co-surety nor creditor could, upon any ground
of privity in interest, claim to share in the benefit of such a
benevolence.
'!'here may be, indeed, cases in which it would not be inequitable for the debtor himself to make specific pledges of his
own property, limited to the personal indemnity of a single
surety, without benefit of participation or subrogation; as, when
the liability of the surety was contingent upon conditions not
common to his co-sureties, and which may never become absolute.
H opewdl v. Cumberland Bank, IO Leigh, 2o6.
We are referred by counsel to the case of Curtis v. Tyler, 9
P~ige, 432, as an instance in which the rule has been extended
to securities in the hands of a surety not derived from the principal
debtor. But the fact in that case is otherwise. The question
was as to the right of an assignee of a mortgage to the benefit
of the guaranty of one Allen to make good any deficiency in the
mortgaged property to pay the mortgage debt. This bond had
been given to one l\forray, a prior holder of the mortgage, who
had assigned it to the complainant. The court say, in the opinion,
p. 436:
"Jn the case under consideration, Murray had assigned the
bond and mortgage given to him, and had guaranteed the payment
thereof to the assignee. He, therefore, stood in the situation of
a surety for the mortgagor, when the latter procured the bond of

it by implication into a security for the creditor.

It is urged that the logic of the rule would extend it so as to

cover the case of allsecurities held by sureties for purposes of

indemnity of whatsoever character and by whomsoever given.

But this suggestion is founded on a misconception of the scope

of the rule and the rational grounds on which it is established.

Of course, if an express trust is created, no matter by whom,

nor of what, for the payment of the debt, equity will enforce

it, according to its terms, for the beneﬁt of the creditor, as a

cestui que trust; but the question concerns the creation of a

trust, by operation of law, in favor of a creditor, in a case where

there was no-duty owing to him, and no intention of bounty. A

stranger might well choose to bestow upon a surety a beneﬁt

and a preference, from considerations purely personal, in order

to make good to him exclusively any loss to which he might

be subjected in consequence of his suretyship for another. In

such a case, neither co-surety nor creditor could, upon any ground

of privity in interest, claim to share in the beneﬁt of such a
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benevolence. .

There may be, indeed, cases in which it would not be in-

equitable for the debtor himself to make speciﬁc pledges of his

own property, limited to the personal indemnity of a single

surety, without beneﬁt of participation or subrogation; as, when

the liability of the surety was contingent upon conditions not

common to his co-sureties, and which may never become absolute.

H opewell v. Cumberland Bank, 10 Leigh, 206.

We are referred by counsel to the case of Curtis v. Tyler, 9

Paige, 432, as an instance in which the rule has been extended

to securities in the hands of a surety not derived from the principal

debtor. But the fact in that case is otherwise. The question

was as to the right of an assignee of a mortgage to the beneﬁt

of the guaranty of one Allen to make good any deﬁciency in the

mortgaged property to pay the mortgage debt. This bond had

been given to one Murray, a prior holder of the mortgage, who

had assigned it to the complainant. The court say, in the opinion,

p. 436:

“In the case under consideration, Murray had assigned the

bond and mortgage given to him, and had guaranteed the payment

thereof to the assignee. He, therefore, stood in the situation of

a surety for the mortgagor, when the latter procured the bond of
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his original bond and mortgage. The present holders are, there-

fore, in equity entitled to the beneﬁt of this collateral bond, in

the same manner and to the same extent as if it had been given

to Murray before he assigned his bond and mortgage, and had

been expressly assigned by him to Beers, and by Beers to the

complainants.”

It thus distinctly appears that the bond of Allen, which was

the collateral security in controversy, was procured by and de-

rived from the original mortgagor, the principal debtor. We

have been referred to no case which forms an exception to the

rule as we have stated it.

But the claim of the complainants fails for another reason.

The right of subrogation, on which they rest it, is merely a

right to be substituted in place of each of the co-sureties in re-

spect to the other, in order to enforce the mortgages given by

them respectively according to their terms. But the conditions

of these mortgages have not been broken, and the very fact,

which is supposed to confer the right upon the creditor to in-

terpose—the insolvency of the sureties—has rendered it impos-
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sible for either to fasten upon the other a breach of the condi-

tion of his mortgage. As neither can pay his own proportion

of the liability they agreed to divide, neither can claim indem-

nity against the other-for an over-payment. It is entirely clear,

therefore, that neither of the sureties could be, under the cir-

cumstances as they appear, entitled, as mortgagee, to foreclose

the mortgage against the other. The condition of each mort-

gage was, that the mortgagor would perform his part of the

agreement and indemnify the mortgagee against consequences

of a failure to do so. Unless one of them had been compelled

to pay, and had in fact paid, an excess beyond his agreed share

of the debt, there could have been no breach of the conditions of

the mortgage, and consequently no right to a foreclosure and

sale of the mortgaged premises. And the amount which the

mortgagor could be required to pay, as a condition of redeeming

the mortgaged premises, in case of foreclosure, would be, not the

amount which the mortgagee, as between himself and the common

creditor, was bound to pay on account of the debt, but the amount

which, as between himself and his co-surety, the mortgagor, he

had paid beyond the proportion which, by the terms of the agree-

ment between them, was the limit of his liability. The mortgages

were not created for the security of the principal debt. but as

security for a debt possibly to arise from one surety to the other.

•
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Allen as a collateral security, or as a guaranty of the payment of
his original bond and mortgage. The present holders are, therefore, in equity entitled to the benefit of this collateral bond, in
the same manner and to the same extent as if it had been given
to ~Iurray before he assigned his bond and mortgage, and had
been expressly assigned by him to Beers, and by Beers to the
complainants."
It thus distinctly appears that the bond of Allen, which was
the collateral security in controversy, was procured by and derived from the original mortgagor, the principal debtor. \Ve
have been referred to no case which forms an exception to the
rule as we have stated it.
But the claim of the complainants fails for another reason.
The right of subrogation, on which they rest it, is merely a
right to be substituted in place of each of the co-sureties in respect to the other, in order to enforce the mortgages given by
them respectively according to their terms. But the conditions
of these mortgages have not been broken, and the very fact,
which is supposed to confer the right upon the creditor to interpose-the insolvency of the sureties--has rendered it impossihle for either to fasten upon the other a breach of the condition of his mortgage. As neither can pay his own proportion
of the liability they agreed to divide, neither can claim indt·mnity against the other· for an over-payment. It is entirely clear,
tht>refore, that neither of the sureties could be, under the circumstances as they appear, entitled, as mortgagee, to foreclose
the mortgage against the other. The condition of each mortgage was, that the mortgagor would perform his part of the
agreement and indemnify the mortgagee against consequences
of a failure to do so. Unless one of them had been compelled
to pay, and had in fact pai~, an excess beyond his agreed share
of the debt, there could have been no breach of the conditions of
the mortgage, and consequently no right to a foreclosure and
sale of the mortgaged premises. And the amount which the
mortgagor could be required to pay, as a condition of redeeming
the mortgaged premises, in case of foreclosure, would be, not the
amount which the mortgagee, as between himself and the common
creditor, was bound to pay on account of the debt, but the amount
which, as between himself and his co-surety, the mortgagor, he
had paid beyond the proportion which, by the terms of the agreement between them, was the limit of his liability. The mortgages
were not created for the security of the principal debt, but as
security for a debt possibly to arise from one surety to the other.
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As to which of them has there been as yet any default? Plainly

.As to which of them has there been as yet any default? Plainly
none as to either. And yet the complainants assert the right to
foreclose them both-a claim that is self-contradictory, for, by the
very nature of the arrangement, it is impossible that there should
be a default as to both. The fact that one mortgagor had failed
to perform his part of the agreement could only be on the supposition that the other had not only fully performed it on his
part, but had paid that excess against which his co-surety had
agreed to indemnify him. There is, therefore, no right to the
subrogation insisted on, because there is nothing to which it can
apply.
It results, therefore, that the complainants were not entitled
to participate in the benefit of the mortgages in question, nor
to share in the proceeds of the sale of the mortgaged premises ;
but that the same should have been applied to the payment of
the other judgment and mortgage liens upon the premises. in
the order of their priority. The decree of May 29th, 1879,
therefore, being the one from which the appeal was taken, is
reversed, and the cause remanded with directions to take such
further proceedings thtrein, not inconsistent with this opinion,
as justice and equity require.
Decree reversed.

none as to either. And yet the complainants assert the right to

foreclose them both—a claim that is self-contradictory, for, by the

very nature of the arrangement, it is impossible that there should

be a default as to both. The fact that one mortgagor had failed

to perform his part of the agreement could only be on the sup-

position that the other had not only fully performed it on his

part, but had paid that excess against which his co-surety had

agreed to indemnify him. There is, therefore, no right to the

subrogation insisted on, because there is nothing to which it can

apply.

It results, therefore, that the complainants were not entitled

to participate in the beneﬁt of the mortgages in question. nor

to share in the proceeds of the sale of the mortgaged premises;

but that the same should have been applied to the payment of

the other judgment and mortgage liens upon the premises. in

the order of their priority. The decree of May 29th, 1879,

therefore, being the one from which the appeal was taken, is

reversed, and the cause remanded with directions to take such

further proceedings therein, not inconsistent with this opinion,
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as justice and equity require.

Decree reversed.
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