CHAPTER VII

PERSONS FROM WHOM DISCOVERY MAY BE HAD
DISCOVERY FROM pARTIES
The statutes very generally provide either that " ad
verse " or that " opposite " parties may be examined
or interrogat�d for discovery. 1 The only exception is to
be found in New York where, under the amendment of
1926, the words " any other party " have been substituted
for the words " an adverse party. " 1 Various inter
pretations have been given to the words " adverse " and
" opposite. " The latter word has been construed by the
English courts to mean parties on the other side of the
record, parties between whom some right is to be ad

justed in the action, and parties intervening to oppose
the claim of the party seeking discovery.8 The Wiscon
sin court .has held that a co-defendant may be examined
if his interests in reality are adverse.4 In states in which
depositions of parties and witnesses alike are taken for
discovery the statutes usually make no mention of parties
as such.

There the right to examine a party is obtained

by virtue of the fact that he is a witness, and separate
statutes which make parties witnesses are relied upon
for the connecting link.
On principle it would seem that the ordinary rules as
to parties un4er the law of pleading would suffice to ·
determine whether

a

particular person is examinable for

1 The statutes are set forth in the appendix at the back of this volume.
a New York Civil Practice Act, sec. 288 ; Kirman v. Fries (1927)
220 N. Y. S. 430.
8 Bray, Digest of the Law of Discovery, 12, 48• .
H > 'Day V'. Meiers (1911) 147 Wis. 549, 183 N. W. 605.

37

38

DISCOVERY BEFORE TRIAL

discovery as a party.

In this way a number of extra

neous rules regarding the real party in interest, proper
and necessary parties, and the like, can be used to define
the bare word " party. "

Accordingly the Wisconsin

court has held that the real party in interest rather than
a mere nominal party is the person intended,6 and that

proper as well as necessary parties are examinable.6

In

New Jersey and Louisiana, on the contrary, only the
parties to the record are examinable.'

The Georgia stat

ute expressly provides that either nominal or real parties
may be examined.

Special provision is made for dis

covery from a person in whose behalf an action is prose
cuted or defended in Ontario, North Carolina, South
Carolina and South Dakota.

The converse situation,

namely, the right to discovery from assignors, who under

the real party in interest statutes are not parties to the
record, is specifically provided for in Ontario, New York,
Michigan and California.

The New York provision and

the similar Michigan provision are the more elaborate
in this regard : " the original owner of a claim which con
stitutes, or from which arose, a cause of action acquired
by grant, conveyance, transfer, assignment, or endorse
ment and which is set forth in his pleading as a cause
of action or counterclaim. ' ' 8 But there is some doubt
under the New York provision as to whether the phrase
" original owner " includes an intermediate assignor.9
This defect is cured in the Michigan rules which add the
words " or prior owner. "
II Rohleder v. Wright (1916) 162 Wis. 580, 156 N. W. 9 55. ·
6 Wells v. Green Bay & M. C. Co. (1895) 90 Wis. 442, 64 N. W. 69.

'1 Apperson v. Mutual Benefit Ins. Co. (1876) 38 N. J. L. 272; Rev. Code
of Prac. (Marr., 1927) sec. 347.
8 New York Civil Practice Act, sec. 288; Mich. Court Rules (1931)
rule 41, sec. 1 (a slight difference of wording).
9 Question raised but not decided in Green. v. Saisselin (19�7) 214 N.
Y. S. 776. But cf. for · indication that· intermediate assignors are not ex·
aminable, Wappler v. Woodbury Co. (1923) 201 N. Y. S. 503. See a�so
2 7 Col. L. Rev. 422.
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Special questions have arisen as to what persons are
properly examinable where an executor or administrator
is a party to the action. In New York it has been held
that, under appropriate circumstances, legatees, devisees
or the representative may be examined. 10 In New Jersey
it has been held that the representative can be examined
but that he cannot be compelled to ·testify to any trans
action with or statement by the deceased person. 11 Spe
cial provision has been made in Ontario for the situation
where an infant is a party.

Either the guardian or next .

friend is examinable, as is the infant also, unless he is
incompetent to give evidence. The court rather than the
special examiner is the judge of the capacity of the in
fant if his examination is contested.

PERSONS ExAMINABLE ON BEHALF OF CoRPORATION
If discovery was sought from a corporation defendant
under the chancery procedure, it was the practice to add
one of its officers as codefendant.u Under the statu
tory practice the New Jersey court has held that in the
absence of specific statutory authority it was not pos
sible to examine representatives of a corporate party. 18
The South Carolina court, on the contrary, has held that
the word " party " is broad enough to include officers of
a corporation which is a party. 14 In states in which
deposition procedure is used for purposes of discovery
before trial representatives of corporations may be ex
amined as witnesses generally. The question of their .
right to represent the corporation is reserved for the
trial. The discovery statutes in a number of jurisdictions
specify what particular representatives of a corporation
1o m re Kimmerle 's Will (1927) 225 N. Y. S. 779 ; In re Dooper's Will
(1925) 208 N. Y. S. 820; In re Britsch 's Estate (1926) 219 N. Y. S. 124.
11 Deak, Adm 'r v. Perth Amboy Gas Light Co. (1923) 1 N. J. Mise. 457.
1J Wilson v. Church (1878) 9 Ch. D. 552.
11 Apperson v. Mutual Benefit Insurance Co. (1876) 38 N. J. L. 272.
16 U. S. Tire Co. v. Keystone Tire Sales Co. (1929) 153 S. C. 56, 150
8. E. 347.
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may be examined on its behalf. Often the statutes pro
vide both a general and a specific designation of the
representatives who are examinable. T.he statement that
' ' officers ' ' may be examined is followed by the enumera
tion of specific officers. Jurisdictions in which the stat
utes employ the word " officer " are : Alabama, California,
Connecticut, England, Florida, Georgia, Indiana, Iowa,
Massachusetts, Michigan, New Jersey, New York, North
Carolina, North Dakota, Virginia and Wisconsin. The
following officers and agents are specifically designated
in the various statutes :

President, in Connecticut, Massachusetts, North Da
kota, Ohio and Quebec.

Vice-president, in Virginia.
Secretary, in North Dakota, Ohio, Quebec and Vir
gmra.

Treasurer, in Connecticut, Massachusetts, Quebec and
Virginia.

Superintendent, in Massachusetts and South Dakota.
Manager, business manager, or managing agent, in
Massachusetts, Michigan, New York, South Dakota and
Virginia.

Dir"ector, in Connecticut, Massachusetts, Michigan and
New York.

Member, in California and England.
Agent, in Alabama, Indiana, Iowa, North Carolina,
Quebec, Virginia and Wisconsin.

Clerk, in Connecticut and Massachusetts.
Cashier, in Virginia.
Statutes in the following states provide for the ex
amination of corporate employees or servants : Michigan,
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New Jersey, New York, Ontario, Washington and Wis
consin. Since the theory is that the person examined
represents the corporation and to that extent binds the
corporation, it is natural that corporations should dis
pute the right of mere employees to be examined on their
behalf. The decisions in Ontario as t.o what persons may
be examined have been varied and numerous, the most
nearly general test being the ability of the particular
person to give the necessary information rather than
his exact relation to the company.15 In New York it has
been held that the word " managing " in the phrase " man
aging agents and employees ' ' is applicable to both
" agents " and " employees . " 16 The chief reason which
prompted the present wording of the statute was that
employees were to be examined as corporate representa
tives rather than as witnesses merely.17 Therefore the
test generally followed is this : Can the particular em
ployee whose examination is sought speak in any wise
representatively for the corporation in regard to the par
ticular matter in question7 The important point is not
the g�neral relation of the employee to the corporation,l8
but rather his relation to the particular transaction in
dispute.19 Thus, under differing circumstances, iden
tically the same employee of identically the same corpo
ration may or may not be held a managing employee
15 Ross on Discovery (Can. Ed.) 30; MacGregor, What Persons in the
Service of a Litigating Corporation Are Examinable for Discovery in Its
Behalf, 2 Can. L. Rev. 254; Canadian Encyclopedic Digest (Ontario Ed.
1927) vol. 3, page 781 ff.
18 Swift v. General Baking Co. (1927) 220 N. Y. S. 554.
1'7 Cf. Rothschild, The Simplification of Civil Practice in New York,
23 Col. L. Rev. 732, 742.
18 The earliest cases indicated that this was the test. Friedman v. New
York Central R. Co. (1923) 200 N. Y. S. 337; Bloede & Co. v. Devine Co.
(1924) 206 N. Y. S. 739. But there has been a constant and conscious
backing away from the theory of the Friedman ease. See Rothschild,
The Simplification of Civil Practice in New York, 23 Col. L. Rev. 732,
742 ; 26 Col. L. Rev. 30, 56; 27 Col. L. Rev. 413, 422.
19 See Fulton v. Nat. Aniline & Chemical Co. (1925) 211 N. Y. S. 769;
and eases in the next several footnotes.
·
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within the meaning of the statute.2°

Certainly few em

ployees would have less right to represent a corporation
generally than elevator operators, and yet in one case
where the issue concerned the condition and state of
repair of an elevator at the time of an accident, such an
employee was deemed to be a fit representative of the
corporation.21
In such states as New Hampshire, Missouri, Kentucky,
Indiana, Ohio. and Nebraska, where it is possible to take
the deposition of parties and witnesses alike for discov
ery purposes, there is no such trouble about the right to
examine employees of corporations. Any and all em
ployees may be examined just as if they were ordinary
witnesses. The question as to whether, and to what ex
tent, the statements of any particular employee can be
used against the corporation, under such a procedure,
is not raised until the trial.
Particular problems have arisen concerning the ex
amination of former officers and employees of litigating
corporations due to the prejudice which common ex
perience has shown former employees may bear toward
the very corporation on whose behalf they are examined.
Such problems have been handled in the following ways :

New York.

.Although neither the Civil Practice Act

nor the Rules cover the exact situation, it has been held
that a trial court, under its general discretionary powers,
may allow the examination before trial of a former em
ployee of a corporation which is a party to the action." .
A rather practical expedient in the examination of such
former employee for discovery is to allow the employee
10 Cameron v. Rochester & S. R. Co. (1925) 210 N. Y. S. 241 ; Warner
v. Rochester & S. R. Co. (1926) 214 N. Y. S. 579. In one case the claim
agent was held a managing employee and in the other case not.
21 Bregman v. Edbro Realty Co. (1929) 135 Misc. 87, 236 N. y; S. 409,
where an examination of an elevator operator under such circumstances
was allowed. See also Swift v. General Baking Company (1927) 129
Misc. 135, 220 N. Y. S. 554.
U Mayer v. New York Canners (1926) 217 App. Div. 202, 216 N. Y. S.

568.
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to be examined as a witness only and not as a corporate
representative.
This precludes an unfair use of the
examination at the trial.118 This is the method used for
the examination of all corporate officers and agents, both
present and past, in states which allow the taking of
depositions generally for discovery.

There has been some complaint against
the practice of allowing the examination of former em

Wisconsin.

ployees as adverse witnesses on the ground that they
are not in reality hostile. It is always possible, how
ever, for the corporation, under the ordinary rules of
evidence, to object at the trial that such examinations
should not be used as admissions against it, regardless
of the specific ·allowance of the examination by the dis
covery statutes.
The problem of former employees is han
dled by allowing interrogation of bona fide present rep
resentatives of the corporation only, but requiring such
representatives to make due inquiry for information

England.

from past agents. It is, however, a reasonable excuse
that it is impracticable or impossible to obtain the de
sired information from the former agents.84

Massat•httsetts. Only persons in the present employ of
corporations are examinable in its behalf and there is no
duty of making inquiry from former employees and servants."
·

Ontario.

It was at one time allowable to examine

former officers for discovery, but later such a policy was
abandoned.86
83 Schmitt v. Neapolitan Ice Cream Co. (1925) 213 App. Div. 884, 209
N. Y. S. 916. See also' Cokely v. Bronx Nat. Bank (1926) 127 Misc. 175,
215 N. Y. S. 311.
84 Bray's Law of Discovery, 142.
85 Gunn v. Railroad Co. (1898) 171 Mass. 417, 50 N. E. 1031.
86 See Canadian Encyclopedic Digest (Ontario Ed. 1927) vol 3, page
789 as to the exact time as of which the officer shall be deemed a present
or past officer of a corporation in cases where the connection is severed
after the cause of action accrues or after the action is brought.
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Several of the states make special provision for exam
ination of officers of municipal corporations. In Massa
chusetts the mayor or chairman of the board is the
proper representative to be interrogated. While an offi
cer or employee of a municipal corporation may be exam
ined for discovery in New York in a proper case, it has
been held that the proceeding for such an examination
must be initiated by court order rather than by notice
as in the case of representatives of private corpora
tions.117 Under the statutory provision for written in
terrogatories to corporate parties it has been held that
a county can be compelled to answer through its offi
cers.28 The federal equity rules treat private and public
corporations alike in this respect, but in both instances,
· it is necessary to procure a court order for the examina
tion, rather than to proceed by notice as in the case of
an ordinary litigant.29
If the theory is that the person examined is the alter
ego of the corporation and that his answers are regarded
as the answers of the corporation,80 it is of some moment
whether the corporation or the applicant for discovery
selects the representative who does the answering. This
matter has been handled in the following way in different
jurisdictions.

England.

The applicant for discovery can serve the

interrogatories upon the corporation and let it select a
representative to answer for it, or he can show why some
particular officer or member is better qualified than
others to give an answer.8 1 But in the latter event the
117 City of New York v. Velmachos (1927) 129 Misc. 177, 221 N. Y. S.
40; Hannon v. City of New York (1929) 226 App. Div. 757, 234 N. Y. S. 1.
liS Ex parte Elmore County (1921 ) 207 Ala. 68, 91 So. 876.
ll9 Union Sulphur Co. v. Freeport Texas Co. (1916) 234 Fed. 194. ·Cf.
Grasselli Chem. Co. v. National Aniline & Chemical Co. (1920) 282 Fed.
379.
SO Berkeley v. Standard Co. (1879) 13 C. D. 98. Some of the statutes
provide that the corporate representative shall be examined " as if he
were a party. ' '
3 1 Authorities are collected in Annual Practice (1930) page 514;
Bray's Law of Discovery, 79.
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corporation can contest the right of the person named
to represent the body.

Massachusetts. Sometimes the proponent of the in
terrogatories specifies the officer from whom an answer is
desired, but more often the questions are addressed to
the corporation and it selects the officer to do the answer
ing. Even in the former event the corporation can select
some officer other than the one named.

Georgia. It is necessary to address the interroga
tories to some particular officer of the corporation and
to give notice of filing of the interrogatories to its attor
ney of record, or officers.
Ontario. The party seeking the examination rather
than the corporation is the one to say what corporate
officer shall be questioned.88
Other states. The usual practice is for the applicant
for discovery to name the corporate officer whose exam
ination is desired. Especially is this true in states which
employ an oral examination for discovery, and this for
the practical reason that the applicant not only must
serve n<ltice of the examination but he mu�t also sub
poena the particular person who is to be examined.
Shall only one representative be examined on behalf
of a corporation, or may more than one · be examined ¥
The following variations of practice are to be found.

Wisconsin. It is possible to examine as many cor
porate representatives as are thought to have knowledge
of any of the facts in dispute. Some complaint as to
this practice was heard among Wisconsin lawyers, who
reported several instances in which whole train crews
had been examined at one time, causing some hardship.
88 Barry

770.

v.

Toronto and Niagara Power Company (1906) 70 W. R. 700,
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Federal equity. In the absence of a special showing
of necessity only one corporate officer can be examined.88
New York. The policy has been to discourage the
scheduling of simultaneous examinations of different
corporate representatives, but to allow successive exam
inations until the necessary . information is finally ob
tained.at
·

Ontario. Only one corporate representative may be
examined as of right, although discovery may be obtained
from others upon court order for cause shown.85 Such
leave seems to be seldom granted, unless the first exam
ination has failed to give an adequate disclosure. Al
though there are cases of record in which a number of
officers or agents have been examined,86 the tendency at
present is to restrict the questioning to a single person
who is entitled to speak for the corporation.
Other states. States in which it is permissible to take
the depositions of both parties and witnesses for dis
covery obviously have a practice which allows the exam
ination before trial of as many corporate officers and
servants as the applicant desires, since they are exam
ined upon the theory that they are witnesses rather than
upon the theory that they are corporate representatives.
DISCOVERY FROM WITNESSES
Discovery could be had only from parties under the
clrancery practice. The rule was that only persons who
had such an interest in the action that they would be
directly affected by the decree could be parties for pur
poses of discovery.87 This was tantamount to saying
88 Texas Co. v. Gulf Refining Co. (1926) 12 F. (2d) 317.
84 N. Y. City Car Ad. Co. v. Regensburg and Sons (1923) 205 App. Div.

705, 200 N. Y. S. 152.
85 Dawson v. London St. Ry. (1898) 18 P, R, 223.
86 Clarkson v. Bank of Hamilton (1904) 90 L. R. 317. See al110 Ca
nadian Encyclopedic Digest (Ontario Ed. 1927) vol, 3, p. 791,
8'7 Bray 's Law of Discovery, 40.
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that discovery could not be had from witnesses or from
any other third persons not parties. This doctrine has .
been carried over into some of the �pecial statutory sub
stitutes for the chancery practice. A Massachusetts opin
ion is representative when it states that : " It is clear
that courts do not compel discovery from persons who
sustain no other relation to the contemplated litigation,
or to the subject of the suit, than that of witnesses. ' ' 88

In such a situation it is of importance to note the inroads
which modern practice is making upon this principle.

Ontario. There is a rule of court which allows the
court to order the examination of any person as upon
deposition when it appears necessary for the purposes of
justice.89 Up until 1894 some use was made of this pro
vision to obtain discovery from persons not parties and
from ordinary witnesses, and the practice was sanc
tioned.40 In that year, however, the court overruled the
line of cases allowing this expedient and held that this
provision could not be used to enlarge the power of dis
covery under the regular rules covering that subject.41
Toronto judges and practitioners are opposed to the al
lowance of widespread discovery from ordinary wit
nesses. Sometimes, however, there can be discovery of
documentary evidence from persons not parties- to the
action.48 The test as to whether production for inspec
tion will be ordered is whether production of the par
ticular document at the trial could be compelled.
New York. The deposition of any other person, which
is material and necessary may be taken if any of the
following conditions are met :
.
( 1 ) Where the person i s about t o depart from the
state ;
88 Post v. Railway Co. (1887) 144 Mass. 341, 11 N. E. 540.
89 Rule 271.
40 See list of cases in Ontario Judicature Act (Holmested, 1915)
page 738.
41 Beaton v. Globe Printing Co. (1894) 16 P. R. 281.
41 Rule 350.
·
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(2) Where the person is out of the state ;
( 3 ) Where the person resides at a greater distance
·from the place of trial than one hundred miles ;
( 4) Where the person is so sick or infirm as to afford
reasonable grounds of belief that he will not be able to
attend the trial ; or
( 5) Where ' ' other special circumstances ' ' render it
proper that his deposition ·should be taken.48 It is obvi
ous that these provisions offer possibilities for discovery
before trial from ordinary witnesses. The courts have
been v�ry liberal in their construction of (2) and ( 3) ,44
and one of the " special circumstances " under ( 5 ) is that
the adverse party has wrongfully refused to furnish in
formation in his possession which he has been ordered
to disclose.45
A memorandum decision has been rendered recently
in the First Department which indicates an allowance of
. discovery of documents in the possession of persons not
parties to the action.46 The brief for the successful party
in the case stated : ' ' The court has inherent power to re
quire the production of any books and papers within its
jurisdiction and to direct that those books and papers
may be used to refresh the memory of any person without
putting the subpoenaed person upon the stand to identify
the books and papers or testify with regard to them. As
a practical matter, the party producing the books and
records would neither be sworn nor examined. He would
merely be directed to turn over to the defendant, who was
being examined, the books and records produced. The
defendant would then examine these books which either
·

48 New

York Civil Practice Act, sec. 288.
125 Misc. 643, 211 N. Y. S.

44 Muschler v. General Metalsmiths (1925)
693.
411 Loomis v. Marsch (1925) 215 App. Div.

691, 212 N. Y. S. 859. See
also as to special circumstances, 0 'Neill v. James (1925) 214 App. Div.
522, 212 N. Y. S. 386 ; Roberts v. Hayden (1925) 213 App. Div. 1, 209
N. Y. S. 598. The first cited case indicates limitations upon discovery
from witnesses generally.
46 Bernheim v. Samuels (1928) 224 App. Div, 722.
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would or would not refresh his recollection. There the
matter would end. ' ' 47 An act was passed, in 1929 pro
viding for the production under compulsory process of
hospital records but apparently only production at the
trial is contemplated.48
Wisconsin. There is a liberal provision for exam
ination of parties and representatives of corporate par
ties in Wisconsin, but there is no provision for exam
ination of witnesses before trial. Discovery procedure
is quite widely used by Wisconsin lawyers and has given
entire satisfaction. For this reason it was thought wise
to ascertain the viewpoint of the bar of the state as to
the wisdom of allowing discovery from witnesses gen
erally. A variety of opinion is entertained. Slightly
less than fifty per cent of those who were questioned
about the matter (not counting the commissioners,. whose
opinion might be said to be of less weight because of per
sonal interest ) were in favor of allowing discovery from
witnesses. · Some of those favoring it added certain limi
tations, as for instance, that the party taking the exam
ination of an ordinary witness be forced to pay for it
and not be allowed to tax therefor. . Several kinds of
objections were offered by those who opposed the innova
tion : ( 1 ) It would make it even harder to get voluntary
witnesses at the trial than it is now ; ( 2 ) It would be too
costly ; ( 3 ) It might work injustice in particular actions
such as actions for divorce ; ( 4) It would prevent the
lawyers from keeping back certain parts of their evi
dence which for tactical reasons is a valuable practice.
The arguments advanced by those who favored the pro
posal were : ( 1 ) That the best way to get at the truth
is to turn all of the light possible on the case ; ( 2 ) That
settlements would be facilitated ; ( 3 ) That it would give
47 See also the following cases for possibilities of discovery of docu
ments from witnesses: Continental ,Ins. Co. v. Equitable Trust Co. (1930)
244 N. Y. S. 377; Meretsky v. Wolff (1928) 229 N. Y. S. 776.
48 Laws of New York. (1929) Ch. 339.
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a weapon with which to deal with witnesses who refuse
to give voluntary statements ; ( 4) That the experience
with discovery so far has been so wholesome that the
extension would be worth a trial. Only one Wisconsin
lawyer gave as a reason for opposing discovery from
witnesses the one formerly employed against discovery
as a whole, namely, that if the party knew his opponent 's
evidence in advance of trial he would manufacture evi
dence to meet it or would tamper with witnesses.
Ohio, Kentucky, New Hampshire, Missouri, Nebraska,
Indiana and Texas. The ordinary deposition procedure
did not follow the rule of chancery that only parties
should be examined, for its primary purpose was to
provide a way to take and preserve the testimony of
ordinary witnesses. Accordingly, in states in which the
deposition procedure has been used as a device for ob
taining discovery, discovery from witnesses as well as
from parties is allowed. Such a practice exists and is
used in the following states : Ohio, Kentucky, New
Hampshire, Missouri, Nebraska, Indiana and Texas. It
likewise exists in a few other states but has not been
used to any considerable extent.
The policy behind a liberal allowance of discovery
from witnesses has been well stated by the late William
Howard Taft while he was Judge of the Superior Court
of Cincinnati, Ohio :
" There is likely to be no motive for fishing unless
the person whose deposition is sought has been unwilling
to state his knowledge upon inquiry. If a witness is so
reluctant as not to state his knowledge to a party asking
it, the witness cannot complain if the party presumes
that the knowledge thus withheld may be useful evidence
to him on the trial of the case, and that his refusal to
give information indicates a desire to avoid the trial.
Witnesses do not belong . to one party more than to
another. What they know relevant to the issue should
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be equally available to both sides, and if they claim im
munity from examination by deposition on the theory
that their testimony is one side 's rether than the other 's,
their claim is utterly indefensible. , What a witness is
presumed to know is the truth and that cannot vary be
tween the time of taking the deposition and the trial.
If there is likely to be a variance in the testimony, the
earlier a witness is committed to a statement the better
for the sake of the truth. There is no objection that I
know, why each party should not know the other 's \
case. " 49
Even though it is possible to take depositions af any
and all witnesses there is no inclination upon the part
of lawyers to take them promiscuously for purely dis
covery purposes. In the first place there is no general
necessity for doing so, because it is usually possible to
get voluntary statements from witnesses. Only when a
witness refuses to give a statement, or when the lawyer
distrusts a witness, is there any need to employ the com
pulsory process. Occasionally, for tactical reasons, the
depositiiJln of an important witness is taken without first
seeking his voluntary statement. Apparently the taking
of depositions of witnesses for purposes of discovery
is more widespread in New Hampshire and in Missouri
than elsewhere. In the principal cities of both states
quite a number of lawyers make it a regular practice to
take the deposition of every witness who refuses to give
a voluntary statement. In Ohio, Texas, Nebraska, Ken
tucky and Indiana there is a similar though less com
mon practice. Several other reasons are assigned by
practicing lawyers to explain why they do not take
depositions of witnesses more frequently. One reason
is that either party may use the deposition of a witness
at the trial, if the witness is unavailable for oral testi
mony, regardless of which party has taken the deposition.
49 Shaw

v. Ohio Edis.on Co. (1887) 9 0. Dee. Rep. 809, 812.
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In Texas it can be used even if the witness is present.
Since depositions would be taken for discovery purposes
from hostile witnesses more often, there is some danger
that by taking the depositions of such witnesses a lawyer
might be supplying ammunition for his adversary. If
the witness should die or become unavailable his testi
mony really would have been preserved by the adverse
'
party. Even though the witness were available, there
is a chance that the party favored by the testimony might
induce the witness to be unavailable at the trial so as to
be able to use the testimony without the witness being
subjected to rigid cross examination, if the deposition
has proved particularly unfavorable to the party who
took it for discovery. Such is the fear expressed by some
lawyers, especially in states where practically no use is
made of the deposition procedure for discovery from
either parties or witnesses. Of course the danger is
less in the case .of parties, for a party usually would lose
more than he would gain by staying away from the
trial.
Coupled with the fear of supplying testimony for the
adverse party is the fear of " being bound" by the wit
ness ' testimony. The only relevant rule of law upon
which such fear could be based is the rule that a party
by using the deposition of a witness thereby makes the
witness his own so as to preclude him from impeaching
the credit of the witness. Clearly upon principle, and.as
a rule of law in most states, a party does not lose the
right to impeach the credit of a witness by taking his
deposition but only by using it. Dean Wigmore has set
forth the rule thus :
" But the difficulty is, where A the taker, has made no
use of the depositions, that he can hardly be said to have
made the witness his own ; indeed, his failure to use them
is generally due to the discovery that the witness ' testi
mony is unfavorable, and is practically a repudiation of ·
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it ; his taking the deposition was thus a mere unsuccessful
voyage of discovery, and the first and only person to
utilize the deposition as testimony ie B ; the witness there
fore is B 's ; accordingly, B may not impeach him. ' ' 60
The final reason assigned why the practice of taking
depositions of ordinary witnesses for discovery is not
more widespread is the expense involved. Generally the
party who takes depositions must pay for them in the
first instance and he may tax them as costs only in case
he uses them at the trial. That this rule has some bear
ing upon the practice under discussion is indicated by
the experience in Missouri, where the cost of all depo
sitions may be taxed regardless of whether they are used
or not. The taking of depositions of witnesses is quite
widespread in Missouri and the rule as to costs is as
signed as one of the reasons why it is widespread.
60 Wigmore

on Evidence, III, 912.

