Chapter VII

New Legal Remedies of Enterprises: A Survey
Eric Stein and Peter Hay*
The Community system is conceived of as "a government of laws"
rather than "a government of men." The Community Court of Justice is directed "to ensure observance of law and justice . . . in
the interpretation and application" of the Treaty. Any other system
would run counter to the basic principles underlying the democratic
institutions of the six Member States and would be incompatible
with their constitutions. A necessary component of this system is an
adequate armory of legal remedies available to persons whose rights
are unlawfully abridged by authorities administering the system.
Economic rights and interests of persons-individuals and enterprises-engaged in economic activities in the Community may be
affected in varying degrees by the acts of the Community institutions as well as by the acts of national authorities acting pursuant
to the Treaty or to a Community act. This applies to economic
rights and interests of natural persons whether or not they are
nationals of a Member State, as well as to legal persons whether or
not they are organized under the laws of a Member State or of a
non-member country if such persons are partly or wholly engaged
in economic activities within the Community. Thus, for example,
an American citizen doing business in the Community, a branch of
an American company or a subsidiary of an American parent may
be affected by these acts. 1 The principal purpose of this chapter is
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1
Art. 196 of the Euratom Treaty defines the term "person" as used in that Treaty as
"any natural person wholly or partly engaged in the territories of Member States
in activities" falling within the scope of the Treaty and the term "enterprise" as
"any enterprise or institution wholly or partly engaged in activities under the same
conditions, whatever may be its public or private legal status." Art. 8o of the CoalSteel Treaty provides that the term "enterprise" as used in that Treaty "refers to any
enterprise engaged in production in the field of coal and steel" within the Community
territory; "and in addition, with regard to Articles 6 5 and 66 as well as information
required for their application and appeals based upon them, to any enterprise or
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to outline the legal remedies available to enterprises against these
acts in the Community Court of Justice. Only brief reference is
made to remedies available in national courts. A study of national
remedies would entail an analysis of the procedural systems in the
six Member States, a task which is entirely beyond the scope of this
volume. Brief attention is given to legal remedies in suits based on
contracts to which the Community is a party and on tortious acts
imputed to the Community, as well as to the related conflict of laws
problems. Finally, the salient features of the procedure before the
Community Court and the Court's sources of law will be considered. 2
I. ADMINISTRATIVE ACTS OF THE COMMUNITY
A. FORM OF ADMINISTRATIVE AcTS

In the areas of their responsibility, the Council of Ministers and
the Commission adopt measures 3 which will be referred to here,
for want of a better term, as administrative acts. This term must not
obscure the fact that in form, content, and effect some of these acts
may resemble national legislation more than national administrative
measures. The effect of the administrative acts depends on whether
they take the form of regulations, directives, decisions, recommendations, or opinions. Of these, regulations resemble American
federal statutes in that they establish general rules applicable directly and without national implementing legislation in the Member States. Directives, on the other hand, are binding orders which
may be addressed only to Member States; they bind the Member
States as to the prescribed result but leave to each Member State
the choice of the means and legal form of implementation of the
order. 4 Decisions are individual rather than general acts and differ
from directives in that they may be addressed to an enterprise, as
well as to a Member State, and are binding in all respects. 5 Recomorganization regularly engaged in distribution other than sale to domestic consumers
or to craft industries-." The E.E.C. Treaty contains no similar definitions. It would
appear logical that the E.E.C. Treaty, like the two other Treaties, should be interpreted as applicable on the basis of the principle of territoriality. For the status of
aliens in the Community countries generally see 57• CoNGRES DES NOTAIRES DE FRANCE,
LE STATUT DE L'ETRANGER ET LE MARCHE COMMUN (1959).
• The composition and jurisdiction of the Court was outlined in "The New Institutions," Chapter II supra.
3
Art. 189.
• E.g., art. 69 provides for the implementation, by directives issued by the Council,
of the provisions of art. 67 concerning the abolition of restrictions on the free movement of capital.
5
E.g., art. 79 (4) empowers the Commission to issue decisions to remove discrimination practiced by carriers.
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mendations and opinions, finally, do not bind their addressees but
constitute advice to Member States or enterprises in those instances
in which the institutions have no power or do not choose to act with
a binding effect. 6 Recommendations and opinions are, nevertheless,
of importance because of the expertise of the Community institu~
tions 7 and of the possible measures which may be taken if a recom~
mendation or an opinion is disregarded. 8

B.

ENFORCEMENT OF ADMINISTRATIVE ACTS
AGAINST ENTERPRISES
I. IMPOSITION OF PENAL TIES

Failure to abide by a binding administrative act (regulation or
decision) subjects an enterprise to the enforcement procedure. Nor~
mally, such an administrative act will be enforced by fining the de~
linquent enterprise. 9 The E.E.C. Treaty does not expressly author~
ize enforcement by other means. 10
The Coal-Steel Community Treaty under which a number of fines
have been imposed specifically authorizes the High Authority to
impose penalties upon enterprises in a considerable number of instances; it envisages either a single fine 11 or a series of daily fines
for each day of continuing violation. 12 The E.E.C. Treaty expressly
requires penalties in one instance only: the Council must institute
fines to ensure observance of the antitrust provisions. 13 In addition,
• Art. 189 last para. The characterization of recommendations as "advice" points
up an interesting difference between them and the recommendations issued by political international organizations where recommendations are issued in lieu of decisions
and carry undeniable political weight. Nagel, Einige rechtsvergleichende Bemerkungen
zu den Empfehlungen der 1' ereinten N ationen, des Europarates und des Nordirchen
Rates, 1958 lNTERNATIONALES RECHT UND DIPLOMATIE 223 at 234-235 (No. 3).
7
Examples are the recommendations concerning liberalization of capital beyond
the degree provided for by the Treaty (art. 71) and such technical problems as
special transport charges for frontier traffic (art. 81).
8
E.g., art. 91 (1) under which the Commission may authorize a Member State
injured by dumping to take "protective measures" against "the originator" of dumping who had disregarded the Commission's earlier recommendation to end the dumping.
• For the special enforcement procedures of the antitrust provisions pending regulation by the Council see Chapter X infra.
10
The E. C. S.C. Treaty did provide for one such instance in art. 66 ( 5) under which
illegal concentrations could be dissolved by forced sales and other measures.
11
Ordnungsstrafe; compare E.C.S.C. Treaty art. 66 ( 6).
"'This latter fine parallels the German concept of Zwangsgeld. E.C.S.C. Treaty
art. 65 (5).
13
"Geldbussen und Zwangsgelder," "amendes et . . . astreintes," art. 87 (2a). The
Treaty does, however, provide for other "measures" to assure compliance with Community policy apart from fines. Thus, art. 91 ( 1) provides that the Commission may
authorize Member States to take "protective measures" when parties guilty of dumping practices do not heed the Commission's recommendations.
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however, the Treaty contains a general provision to the effect that
the regulations adopted by the Council "may confer" on the Community Court "full jurisdiction in respect of penalties 14 provided
for in such regulations." 15 Consequently, it would seem that the
Council in any regulation may provide for penalties against enterprises and determine the respective roles of the Commission and
of the Community Court in the imposition of penalties. Three patterns seem possible.
1) The Treaty requires the Commission to "exercise the competence conferred on it by the Council for the implementation of
the rules laid down by the latter." 16 Thus the Council may authorize
the Commission to impose penalties on enterprises violating a Council regulation. In accordance with the general procedure discussed
below, the enterprise concerned may appeal the Commission decision
to the Community Court which may either sustain or annul the penaltyP
2) The Council may provide in its regulation that in hearing an
appeal from a Commission decision imposing a penalty the Court
exercises "full jurisdiction." 18 In that case the power of the Court
will be substantially broader than its general power of review on
appeal against administrative acts: the Court will act as a trial court
and consider such factors as the seriousness of the violation, recidivism, and the economic circumstances of the defendant. Moreover
the Court will not be limited to confirming or annuling the penalty
but will also be able to modify it. 19
""Zwangsmassnahmen," "sanctions." It should be noted that these terms are not
limited to fines.
16
Art. 172. Whether the Council may establish penalties and give the Court "full
jurisdiction" with regard to them for violation of the antitrust provisions only ( cf.
art. 87, 2a) or whether it may establish penalties for all its regulations and give the
Court "full jurisdiction" with respect thereto, depends on how art. 172 is interpreted.
The language of art. 172 admits of an extensive interpretation which appears preferable in order to render the Council's regulations effective. The meaning of "full
jurisdiction" will be discussed later.
18
Art. ISS·
17
Art. 173. See Part II, Section A, Subsections 3-4, infra.
18
Art. 172.
19
Daig, Die Gerichtsbarkeit in der Europiiischen Wirtschaftsgemeinschaft und der
Europiiischen Atomgemeinschaft, 44 ARCHIV DES OFFENTLICHEN RECHTS 132, at 184-186
(19s8) (hereinafter cited as Daig, ARCH. D. o. R.). Cf. E.C.S.C. Court competence of
review under art. 36 and 66 (4) of the E.C.S.C. Treaty. See also case 8-56 [19s8]
Journal Officiel de Ia Communaute Europeenne du Charbon et de l'Acier 5, at 9·
According to Daig, Die Rechtsprechung des Gerichtshofes der Europ'iischen Gemeinschaft fiir Kohle und Stahl in den Jahren I956 und I957, 13 ]URISTENZEITUNG 204,
at 207 (I9S8), this conceptual difference in the scope of review by the Court was
modeled after French administrative law, which distinguishes between recours pour
exces de pouvoir (appeal against administrative acts with ordinary scope of review)
and recours de pleine juridiction ("full jurisdiction").
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3) The Council may determine that the penalties for infraction
of its regulation should be imposed by the Court itself exercising
"full jurisdiction" within the meaning described above. If this alternative is adopted, the Commission presumably would act as
prosecutor before the Court. 20
A further question arises, whether the Commission has an independent power to institute penalties for the violation of its own
regulations or of Council regulations, without being authorized to
do so by the Council. 21 The Treaty contains no express provision
- granting the Commission such power; it does accord the Commission a power "to ensure the application of the provisions of the
Treaty and of the provisions enacted by the institutions of the
Community in pursuance thereof" as well as "a power of decision
of its own" but only "under the conditions laid down in this
Treaty." 22 The Commission, composed of appointed and independent administrators, is conceived of predominantly as an "executive" and not a "law-making" institution. It is, therefore, doubtful
whether the Treaty could and should be interpreted so extensively as
to accord the "executive" an implied independent power to prescribe
penalties.
The Council and, in case of disagreement, the Community Court
will provide authoritative answers to these problems of Treaty interpretation. But it may be safely concluded that the Council has
the power to prescribe penalties for violation of any of its regulations and to authorize either the Commission or the Court to impose
such penalties.
It has been suggested that in the antitrust field at any rate the
Community Court exercising "full jurisdiction," rather than the
Commission, should have the original authority to impose penalties
because the Court's procedures more effectively safeguard rights of
the affected enterprises. 23 Under certain circumstances an enterprise
""Daig, ARCH. D. o. R. 185.
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21
The conferral of such broad discretionary law-making powers, which are ordinarily within the competence of the legislator, on the executive may also create difficulties
with regard to the constitutionality of such acts under the constitutions of the Member
States. This question has already been raised with regard to a regulation issued by
the Commission of the European Atomic Energy Community. See Everling, Die ersten
Rechtsetzungsakte der Organe der Europaischen Gemeinschaften, 14 BETRIEBS-BERATER
52 (1959) No. z, and Meibom, Die Rechtsetzung durch die Organe der Europiiischen
Gemeinschaften, 14 BETRIEBS-BERATER 127 (1959) No. 4·
The E.E.C. Council Regulations Nos. 3 and 4 concerning the social security of
migrant workers, [1958] Journal Officiel 561, 597, have been said to raise questions of
constitutionality in France.
""Art. 155 para. 3·
23
Nebolsine et a!., The "Right of Defense" in the Control of Restrictive Practices
under the European Community Treaties, 8 AM. J. CaMP. L. 433 at 461 (1959).
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may prefer, however, to "accept" a penalty imposed by the Commission rather than to face the publicity of a public proceeding before the Court, particularly since the Commission may be more
indulgent than the Court.
2. COLLECTION OF MONETARY OBLIGATIONS

Only those administrative acts which create monetary obligations
are enforceable against an enterprise in the territories of the Member States under an express provision of the E.E.C. Treaty. These
acts include Council or Commission decisions creating monetary obligations or imposing fines for the violation of administrative acts. 24
These decisions as well as money judgments of the Community
Court are enforceable in the Member States. 25 Domestic authorities
in the Member State where execution takes place are authorized by
the Treaty only to require verification of the authenticity of the document containing the decision or judgment. Once the document is
verified they must grant execution in accordance with their own rules
of civil procedure. 26 Thus, the enforcement of judgments of the
Community Court is quite different and substantially easier than the
enforcement of foreign judgments. National courts cannot examine
whether the Community Court had jurisdiction, whether, on the
merits, the Community law was correctly applied, or whether the
enforcement would-be contrary to the "public policy" of the forum. 27
A collateral attack on Community acts or judgments therefore is
not possible in the course of the enforcement procedure. Only the
Community Court may suspend execution.
"'Under the E.C.S.C. Treaty pecuniary obligations other than fines were imposed
upon enterprises for instance by decisions setting forth the contributions to be made
by enterprises to the compensation scheme for scrap. See E.C.S.C., SEVENTH GENERAL
REPORT ON THE ACTIVITIES OF THE COMMUNITY 88-94 ( 1959),
25
Arts. 192 and 187.
.. For a discussion of the applicable national law, see OsTERHELD, DIE VoLLSTRECKUNG
VON ENTSCHEIDUNGEN DER E.G.K.S. IN DER BUNDESREPUBLIK DEUTSCHLAND 7o-84
( 1954).
27
This procedure can be explained by the fact that the Community Court is not
regarded as a "foreign court" in· the Member States. See MATHIJSEN, LE DROIT DE LA
CoMMUNAUTE EUROPEENNE DU CHARBON ET DE L'ACIER 97 (1958). The requirement
of verification of the authenticity can thus not even be assimilated to an exequatur proceeding. See Dumon and Rigaux, La Cour de Justice des Communautes Europeennes
et /es juridictions des Etats membres, 19 ANNALES DE DROIT ET DE SCIENCES POLITIQUES
7, at 21 ( 1959). For the competence of German courts to go behind an ordinary
foreign judgment, see Zivilprozessordnung (ZPO) § 328; it might also be said that
German courts would not be able to go behind a Community judgment even absent
the express provision of art. 192 of the Treaty, on the ground that the Community
Court is not a "foreign" court but a supranational court for purposes of ZPO § 328.
Cf. in a different context, OsTERHELD, op. cit. supra note 26, at 73, n. 258.
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II. LEGAL REDRESS OF ENTERPRISES AGAINST
ADMINISTRATIVE ACfS
A. SUIT FOR ANNULMENT IN THE COMMUNITY
COURT OF JUSTICE

The composition of the Court and its diversified jurisdiction have
been described in general terms in the chapter dealing with the institutions of the Community. The experience with the Coal-Steel
Community Treaty has shown that from the viewpoint of an enterprise the most important aspect of the jurisdiction of the Court
is its power to review and annul administrative acts rendered by
the institutions. This will no doubt also be the case under the E.E.C.
Treaty; one must keep in mind, however, that since the E.E.C.
Treaty contains fewer rules directly applicable to enterprises, there
will be fewer occasions for enterprises to appeal to the Court in
the earlier stages of the Community at any rate and pending the
issuance of regulations by the Community institutions.
I. THE ENTERPRISE AS PARTY BEFORE
THE COMMUNITY COURT

The question of who may bring an appeal before the Court has
been of importance in the Coal-Steel Community, since there the
right to appeal is limited to coal and steel producers, while certain
distributors and buyers of coal and steel are able to sue in special
circumstances only. 28 A much disputed question was the extent to
which "outsiders," such as industrial users of coal and steel or labor
groups, would have access to the Court. In one case the Court refused to consider an appeal from an association of coal consumers. 29
This problem does not exist under the E.E.C. Treaty. The right
to appeal under the E.E.C. Treaty is granted under specified cir28
E.C.S.C. Treaty arts. 33 and 65-66 in connection with art. So and art. 63(2) (b).
See joint cases 7-54 and 9-54, Sammlung der Rechtsprechung des Gerichtshofes [hereinafter cited as Sammlung], Vol. II, 53 and case 2-56, Sammlung, Vol. Ill, 9, at 36.
29
Joint cases 8-54 and 10-54, Sammlung, Vol. II, 155 at 184. STEINDORFF, DIE
NICHTIGKEITSKLAGE IM RECHT DER EuROPAISCHEN GEMEINSCHAFT FVR KOHLE UND STAHL
so-52, 127-129 ( 1952), who pleads for an application by analogy of the exceptions of
arts. 65 and 63 of the E.C.S.C. Treaty to all "outsiders" who are affected; MucH, DIE
AMTSHAFTUNG IM RECHT DER EUROPAISCHEN GEMEINSCHAFT Fi.iR KoHLE UND STAHL 93
(1952), however, believes that outsiders have no enforceable claim for damages
against the Community arising out of the latter's administrative acts. See Schiile,
Grenzen der Klagebefugnis vor dem Gerichtshof der Montanunion, 16 ZEITSCHRIFT
FVR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 227 (1955-56). Steindorff,

Montanfremde Unternehmen in der Europiiischen Gemeinschaft fiir Kohle und Stahl,
8 }URISTENZEITUNG 718 (1953).
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cumstances to "any natural or legal person," 30 obviously because
the Community may affect almost any person or any type of enterprise within its jurisdiction.31 This right does not depend on any
specific legal status, nationality, or type of activity of the plaintiff
enterprise. Thus the Court will be open to American citizens or companies organized in the United States or to foreign companies controlled by American capital if the rights or interests of such citizens
or companies are affected in a manner specified in the Treaty.
There is reason to assume that the Court will interpret liberally
the provisions governing access to the Court. This expectation is supported by the clause of the Treaty, referred to above in the introduction to this chapter, which is called the "Magna Carta" of the Court;
it charges the Court with the duty of ensuring "observance of law
and justice in the interpretation and application of" the Treaty. 32
This expectation is also encouraged by the constitutional requirement of broad access to legal remedies inherent in any democratic
system of government under law. 33
2. ADMINISTRATIVE ACTS SUBJECT TO APPEAL

Since the object of legal redress is the protection of rights, an enterprise may appeal against regulations and decisions but not against
recommendations or opinions which are not binding and therefore
in law cannot affect rights. 84

J. GROUNDS OF APPEAL AGAINST ADMINISTRATIVE ACTS
If, for example, an enterprise applies for exemption from the
antitrust provisions and the application is denied, on what grounds
can an appeal be taken to Court? 35 The Treaty provides four
grounds of appeal.3 6
I) The first ground is "incompetence" which consists of an ac30

Art. 173.
Cf. Pinay, La Cour de Justice des Communauth Europeennes, 1959 REVUE nu
MARCHE CoMMUN 138, at 143 (No. 12).
32
Art. 164; Daig, ARCH. D. 5. R. supra note 19, at I5D--I54·
32
The concept of "Rechtsstaatlichkeit." E.g., German Grundgesetz art. 19; cf. also
in a different context Everling, supra note 21, at 55, 58 and Meibom, id. at 131.
34
See note 68 infra concerning appeals against non-binding acts which are, in fact
"disguised decisions." Daig, Die Rechtsprechung des Gerichtshofes der Europiiischen
Gemeinschaft fiir Kohle und Stahl in den Jaltren I956-I957, 13 ]URISTENZEITUNG
31

204-205 (1958).
35
It is assumed here that in regulations to be issued under art. 87 the Council will
charge the Commission with the task to pass upon such application in the first instance.
•• Art. I73·
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tion by a Community institution "outside the defined limits of [its]
legal power" 37 and may perhaps be analogized to the concept of
ultra vires. 38
2) The second ground for appeal is the violation of a substantial
procedural requirement, such as the failure to adopt the administrative act by the requisite number of votes, the failure to comply
with requirements of publication or consultation with other bodies
(such as the Economic and Social Committee), or the failure to
give sufficient reasons for the act. 39 These requirements are based
on express provisions of the Treaty. However, this ground of appeal
may possibly be available not only in case of a violation of a procedural requirement set forth in the Treaty (i.e., "statutory requirement"), but also in case of a violation of a procedural requirement
to which the administrative act is "inherently [subject] from its
nature," 40 a concept which has its American analogy in the notions
of "due process" and "fair play." 41 It may well be that should the
competent institution refuse an application for exemption from the
antitrust provisions without according an opportunity to the applicant enterprise to present evidence, the decision will be subject to
annulment because of a defect in form even though the Treaty and
all applicable regulations are silent on the point. 42
3) The third ground, violatio':l of the Treaty, serves to contest
the administrative act because of an incorrect interpretation of the
Treaty or "of any legal provision relating to its application," such
37
VALENTINE, THE CoURT OF }USTICE OF THE EUROPEAN COAL AND STEEL COMMUNITY,
71 (1954).
38
For instance the plaintiff argued the High Authority's incompetence in the E.C.S.C.
case 8-55, Sammlung, Vol. II, 197, at 228, 307-314, but the Court rejected this alleged
ground.
•• In E.C.S.C. case 6-54 plaintiff charged that the High Authority's decision was
not based on sufficient reasons as required by arts. 5 and 15 of the E.C.S.C. Treaty.
The Court held that the reasons given were sufficient. Sammlung, Vol. I, 213, at 232233; a similar allegation in E.C.S.C. case 2-56 was rejected by the Court on the
ground that the High Authority was not bound to meet all possible arguments in its
reasons, but needed only state the factual and legal considerations on which it bases
its decision. Sammlung, Vol. III, 9, at 37-38. Finally, in the more recent E.C.S.C.
case 9-56 the Court held that the recital of reasons in two short paragraphs did not
constitute compliance with the requirement to give reasons; having found, inter alia,
that the lack of sufficient reasons constituted a major violation of procedure, the
Court annulled the High Authority's decision. Sammlung, Vol. IV, 9, at 28-31. The
requirement to give reasons for regulations, directives and decisions is contained in
E.E.C. Treaty art. 190.
0
' VALENTINE, op. cit. supra note 37, at 72.
41
Cf. Administrative Procedure Act 4(b), 5 U.S.C. § 1004 (1958); F.C.C. v. Potsville Broadcasting Co., 309 U.S. 134, at 143 (1939).
•• Cf. Nebolsine, 8 AM. ]. CoMP. L. supra note 23, at 462.
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as a regulation, or because of a complete absence of facts to support
the act. 43 Violation of the Treaty has been argued extensively in
many cases involving the Coal-Steel Treaty and the Court has developed a sizable body of law. 44
4) Finally an administrative act may be attacked for detournement de pouvoir, best translated as "misapplication of power,"
which results whenever an organ has exercized its power to achieve
an end not envisioned in the grant of power. Although alleged in
several Coal-Steel cases, 45 thus far the Court has not relied on it as
a basis for annulment. 46
These grounds for appeal are modeled on those of French administrative law in which they are known collectively as appeals for
exces de pouvoir/1 that is, appeals to prevent governmental agencies
from exceeding their powers. They show considerable similarity to
the administrative law of the other Member States 48 and even of
England and the United States. Belgian and Luxembourgian administrative laws in this area are almost exactly like the French. 49 The
43
Cf. the excellent analysis by Steindorlf, op. cit. supra note 29, at r3o-13I, with
regard to the E.C.S.C. as well as his comparative analysis of French law, id. at 55-76.
See also case 6-54, Sammlung, Vol. I, 213, at 235-236.
44
In case 2-56, Sammlung, Vol. III, 9, at 38 the Court had to decide whether the
High Authority's reference to the general principles of E.C.S.C. Treaty art. 4 in
applying and interpreting the anti-cartel provisions of the Treaty constituted a violation of the Treaty. The Court held that the High Authority did not violate the Treaty
by interpreting the specific prohibition against discrimination of art. 65 in conformity
with the general principles of art. 4· Id. at 44, 45· Any other interpretation would
have led the Court to the untenable proposition that some parts of the Treaty are
contrary to other parts of the Treaty. Daig, Die Rechtsprechung des Gerichtshofes der
Europiiischen Gemeinschaft fiir Kohle und Stahl in den Jahren I956 und I957, 13
]URISTI!NZI!ITUNG 238 at 239· On the other hand, the Court annulled the High Authority's decision concerning price publication because it was based on an incorrect interpretation of E.C.S.C. Treaty art. 6o (case 1-54, Sammlung, Vol. I, at 23-33); the
Court also annulled the decision involved in case 9-56, Sammlung, Vol. IV, 9, at
32-33, inter alia, because the High Authority had violated arts. 5 and 47 of the
E.C.S.C. Treaty by not publishing certain information and data as it was required
to publish. For ·a discussion of cases 1-54 and 2-56 see Stein, The Court of Justice of
the European Coal atzd Steel Community: I95¢-I957, 51 AM. J. INT'L. L. 821, at 821824 and 828-829 ( 1957) and Stein, The EuroPean Coal and Steel Community: The
Beginning of its Judicial Process, 55 CoL. L. REV. 985 (1955).
""'E.g., cases r-54, 6-54, 8-55, 9-55. See Stein, articles cited in note 44 supra.
'"See text at notes 54-56 infra for discussion of case 9-56 and 10-56, Sammlung,
Vol. IV, 9, at 34-47 and 51, at 73-85 where plaintiff charging detournement de pouvoir
prevailed.
07
STI!INDORFF, op. cit. supra note 29, at 53-83 and literature cited there.
48
With regard to the E.E.C. Treaty see Erliiuterungen der Bundesregierung zum
I' ertrag zur Griindung der Europiiisc!zen JVirtschaftsgemeinschaft, HANDBUCH FUR
EUROPAISCHI! WIRTSCHAFT I/Teil A/3o at 77, where it is said that the grounds of
appeal of art. 173 are the same as in German constitutional and administrative law.
Cf. Daig, ARCH. o.o.R. supra note 19, at 173-174·
49
WIGNY, DROIT ADMINISTRATIF 371-375 (1953). Lievens, The Cotzsei/ d'Etat in
Belgium, 7 AM. ]. COMP. L. 572, at 586, 587 (1958).

469
Italian law provides for similar grounds of appeal with the difference that detournement or sviamento di potere, is not an independent
ground for appeal but may be asserted only in support of one of the
other grounds of appeal-for example, violation of law-which
are collectively known as eccesso di pot ere. 50 Detournement is an
independent ground for appeal under Dutch law together with the
other three grounds included in the E.E.C. Treaty. 51 German law,
finally, recognizes as grounds for appeal the administrator's incompetence to act, the violation of statutory procedural requirements,
and violation of law, 52 as well as misapplication of power which is
understood in very much the same way a:s the French detournement
de pouvoir. 53 In those cases under the Coal-Steel Treaty where the
ground of detournement was pressed the Court tended to employ
the French definition of the term. In one case the plaintiff attacked a
decision of the High Authority establishing a subsidiary organ on
the ground of detournement de pouvoir. The Court upheld the plaintiff and annulled the decision primarily because of an unlawful delegation of power. 54 The Court intimated that the Treaty had been
violated since "the guarantee of the balance of power" among the
institutions had been upset by the unlawful delegation of power by
the Authority to the new organ. 5 5 The Court did not inquire whether
or not there was a detournement but having found an irregularity
proceeded to decree the annulment. 56
Detournement de pouvoir has also served the Court as a basis
for broadening the right of appeal of enterprises under the CoalSteel Community Treaty.
Grounds for appeal similar to those of the E.E.C. Treaty are
found in common law countries. Although review of administrative
NEW LEGAL REMEDIES OF ENTERPRISES
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MATHIJSEN, LE DROIT DE LA COMMUNAUTE EUROPEENNE DU CHARBON ET DE L'ACIER

119 (1958).
51
/d. at 120.
•• I FORSTHOFF, LEHRBUCH DES VERWALTUNGSRECHTS 2II-215, 218, 225 (7. Auflage
1958).
53
Lagrange in the conclusions in case 3-54, Sammlung, Vol. I, 131, at 177, 178; but
see Laun, Bemerkungen zum freien Ermesscn. und zum detournement de pouvoir im
staatlichen und im J'o/kerrecht, in: MENSCH UND STAAT IN RECHT UND GESCHICHTE,
FESTSCHRIFT FUR HERBERT KRAUS 128, at 147, 148 (1954).
54
Case 9-56 and 10-56, Sammlung, Vol. IV, 9, at 34-47.
55
Case 9-56, id., at 44· As Prof. Reuter, COURS DE DROIT INTERNATIONAL PUBLIC 142
(1958-1959), points out, this case is especially interesting since the issue of a subsidiary
organ brings to mind the famous case of Montpeurt of French administrative law
(C.E. 31 July 1942, [1942] Sirey, Jur. III, 37) and the Advisory Opinion of the l.C.J.
on the Effect of awards of compensation made by the U.N. Administrative Tribunal,

Advisory Opinion of July I]tlz, I954: I.C.J. Reports I954, p. 47·
56
Cf. Rivero, Le probleme de /'influence des droits internes sur Ia Cour de Justice
de Ia C.E.C.A., (1958) ANNUAIRE FRAN<;:AIS DE DROIT INTERNATIONAL 295, at 304-305.
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acts in England is now usually provided for in the statutes establishing administrative agencies-and in terms which often differ substantially from one statute to the next-some general observations
can perhaps be made. English law of judicial review revolves around
the question of whether the administrative agency has "exceeded its
jurisdiction." 57 Exceeding jurisdiction includes exceeding its powers
(ultra vires), procedural defects, that is, failure to observe mandatory procedural requirements or rules of "natural justice" (due
process), and "error of law on the face of the record," that is, violation of law. 5 8 "Abuse of discretion," finally, includes the increasingly
important element of "improper purpose" which seems to be similar to detournement de pouvoir in Community law. As is true of
Community administrative law, English law grants no right of appeal when the agency can show that it pursued in good faith a proper
as well as an improper purpose. 59 In the United States where judicial
review of federal administrative acts is treated as are appeals from
lower courts, 60 judicial review of administrative acts may be obtained on the grounds of ultra vires, violation of law, disregard of
the requirements of procedural due process, and abuse of discretion.61 "Improper purpose" does not seem to offer a ground for
review. However, because of the relatively broad scope of review
asserted by American courts, adoption of an act for an "improper
purpose" perhaps might be challenged as an abuse of discretion. 62
4·

SCOPE OF THE RIGHT OF APPEAL OF ENTERPRISES

a. Direct Appeal Against Binding Acts
An enterprise may appeal against a decision addressed to it. In
addition, it may appeal against a decision which, although in the
form of a general regulation or a decision addressed u to another
person," is "of direct and specific concern" to it. 63 Thus if an inGRIFFITH AND STREET, PRINCIPLES OF ADMINISTRATIVE LAW 212-229 (2d ed. 1957).
I d. at 212, 215, 218.
Cases I-54 and 2-54, Sammlung, Vol. I, 7, at 34 and 79, at III; case 8-55,
Sammlung, Vol. II, I97, at 314-319; cf. Westminster Corp. v. L.N.W. Ry., [1905]
A. C. 426; Municipal Council of Sydney v. Campbell, [I925] A.C. 338.
60
SCHWARTZ, AMERICAN ADMINISTRATIVE LAW I09 (I950).
61
I d. at II3; cf. also STEINDORFF, op. cit. supra note 29, at 90 and 95-96. Administrative Procedure Act§ 9(e), 5 U.S.C. § 1009 (1958) .
.. The "Hoover Commission" recommended that the scope of review should be
broadened to permit the courts to reverse for "unwarranted exercise" of discretion.
This was intended to permit review where it was alleged that agency action was
taken for an improper purpose. Report on Legal Services and Procedures of U.S.
Commission on Organization of the Executive Branch of the Government (1953-1955)
215-217.
83
Art. 173, para. 2. Cf. the French text: ". . . les decisions qui, bien que prises
so us l' apparence d'un reglement ou d'une d6cision addressee a une autre personne,
57
58

59
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stitution issues what purports to be a regulation, but which in fact
affects a single enterprise only, an appeal would lie. Again, an enterprise should be able to appeal a decision addressed to its competitors authorizing a cartel agreement among them if a similar
authorization has previously been denied to it, but there may be
some question whether the language of the Treaty permits such appeal. If such appeal does not lie, the only recourse remaining to the
enterprise would be to re-submit its application for an authorization
to the Commission with a view to appealing a second denial to the
Court. Thus defined the right of appeal is narrower than that
granted under the Coal-Steel Community Treaty. 64
The language of the E.E.C. Treaty seems to exclude an appeal
against regulations except where they affect a single enterprise. Nor
does it allow an appeal against a decision or a directive addressed
to aM ember State which will cause the latter to take administrative
or legislative action against an enterprise. If an enterprise has no
way in national courts to restrain its national government from
complying with an illegal Community directive and if it is barred
from an appeal to the Community Court, it will be without any
remedy. As is true of American courts which refuse to review administrative action where the plaintiff is "anyone who asserts no
more than his interest as a member of the public" 65 (absent a "case
or controversy"), the Treaty understandably seeks to exclude appeals based on insubstantial and remote interests. A problem might
arise, however, of reconciling the requirement contained, for instance, in the German constitution that legal redress must be available against every administrative act 66 with the necessity of avoiding abuse of the judicial process. The Court may in due course define "direct and specific concern" of enterprises claiming the right of
appeal. It is difficult to foresee whether the Court will be able to
elevate the concept of "direct and specific concern" to a general test
by which it would measure the right of appeal in those cases where
NEW LEGAL REMEDIES OF ENTERPRISES

Ia concernant directement et individuellement." The German text: ". . . Entscheidungen . . . , die, obwohl sie als Ferordnung oder als eine an cine andere Person
gerichtete Entscheidung ergangen sind, sie unmittelbar und individuell betreffen."
[Emphasis added.]
64
E.C.S.C. Treaty art. 33 grants enterprises a right of appeal not only against
decisions addressed to them and against "general decisions" (i.e., decisions purporting to contain general rules roughly comparable to regulations under the E.E.C.
Treaty) which are "concealed decisions" but also against "recommendations" (comparable to directives under the E.E.C. Treaty) and "general decisions" in which a
detournement de pouvoir was committed against the enterprise.
65
ScHWARTZ, FRENCH ADMINISTRATIVE LAW AND THE COMMON LAW WoRLD 191
(1954); cj. GELLHORN AND BYSE, ADMINISTRATIVE LAW, CASES AND COMMENTs 20'f-242
( 1954).
66
German Grundgesetz art. 19 (4).
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such right is claimed by an enterprise but is not expressly accorded
in the Treaty. From the viewpoint of an enterprise it would certainly be more desirable to permit it to appeal whenever its interests
were directly affected than to limit arbitrarily the right of appeal
to appeals against specified administrative acts. 67

b. Collateral Attack Against Regulations
An appeal must be brought within two months from the date of
the publication of the regulation in the official journal of the Communities or from communication of the directive or decision to the
addressee or, absent such communication, from the day the addressee obtained knowledge of the act. Since regulations are in the
nature of general laws, it may be impossible to determine within
two months whether an enterprise is "affected" in the sense that permits it to appeal. For this reason the Treaty provides that whenever a regulation becomes the subject of a dispute in any legal proceeding, any party may question its validity on any ground on which
the regulation could have been attacked directly, regardless of the
lapse of time since its publication. 68 It may well be that this broad
right of "indirect appeal" will be used as a substitute for direct appeals against regulations which enterprises may not be permitted to
bring. Despite the specific Treaty language an effort might also be
made to make "indirect appeals" available not only against regulations but against other acts as well in order to create legal protection
against acts which cannot be attacked directly. 69
The Court is not given the power to annul an indirectly contested
61
An attempt to arrive at a general test of "interest" was made under the E.C.S.C.
Treaty for the purpose of resolving the difficult question of whether a given administrative act was "individual" or "general" in character and thus did or did not entitle
enterprises to appeal. Such a test has been urged repeatedly by writers, (Rivero, supra
note 56, No. 14 at 302; Steindorff, Die EuroPiiischen Gemeinschaften in der Rechtsprechung, 8 ARCHlY DES VoLKERRECHTS 50, at 66 (1959); Court Advocate Romer in cases
7-54 and 9-54, Sammlung, Vol. II, 105, at III and IZD-127. Court Advocate Lagrange
in case 8-55, id., 231, at 248 and in case 15-57, id., Vol. IV, 205, at zn), and in at
least one case the E.C.S.C. Court seemed to have accepted this test (case 7-54 and 954, Sammlung, Vol. II, 53, at 84). Cf. also Belgium, Conseil d'Etat, 8 juin 1951, 5-6
Recueil de Jurisprudence du Droit Administratif 281; Lievens, AM. ]. CoMP. L. supra
note 49, at 585; LAUBADERE, TRAITE ELiiMENTAIRE DE DROIT ADMINISTRATIF Nos. 635-643,
623, 626 and 629; FoRSTHOFF, op. cit. supra note 52, at 501.
""Art. 184. The E.C.S.C. Treaty recognizes such an indirect appeal against general
decisions in appeals against fines only. E.C.S.C. Treaty art. 36 par. 3· Cf. case 9-56,
Sammlung, Vol. IV, 9, at 25-28.
66
Daig (ARCH. D. o. R. supra note 19, at 177) seems to favor extending availability
of the indirect appeal beyond the language of art. 184, which limits it to regulations,
to all other acts of the Community organs, where the time limitation for the bringing
of a direct appeal has run. He argues that the indirect appeal is designed to broaden
the available legal protection rather than merely provide for special situations.
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regulation. It is merely authorized to hold it "inapplicable." It has
been argued, however, that the result will be essentially the same
because Community institutions as well as national courts are bound
to comply with the legal interpretations rendered by the Court.'0
c. Appeal Against Decisions "Disguised" as
Recommendations or Opinions
A recommendation or opinion, although not binding and not appealable, may in effect reflect a policy which the Community institution has adopted and will enforce by means of binding administrative acts, for example, if the recommendation or opinion is not
heeded. For purposes of legal certainty and commercial security, an
enterprise may therefore desire a determination of the legality of
the position taken by the institution in the recommendation or opinIOn.

Several situations of this kind seem possible. For example, the
Commission might address a recommendation to an enterprise to
desist from what it considers dumping practices. The enterprise
knows that if it disobeys the Commission may authorize "the Member State injured" to take "protective measures" defined by the
Commission. 71 Or, the Community institution for reasons of its
own might choose to recommend action in the antitrust field which
it has the authority to make obligatory by a binding appealable deCISIOn.

In several cases arising under the Coal-Steel Community Treaty
it was argued that the Court could not consider an appeal because
the contested act of the Community institution was not binding. The
Court has held, however, that acts will be considered binding and
thus appealable ("disguised decisions") if they contain provisions
which can be applied. In other words, where the High Authority
had made abundantly clear in administrative acts what position it
would take, should stated conditions later obtain, those acts were
considered appealable. In several cases the Court, following this
reasoning, has found acts appealable. On the other hand it refused
to entertain an appeal against an "opinion" in which the High Authority took a negative view of certain investment plans of a steel
70
It is argued further that the Court may also adjudicate which parts of the regulation are to remain in force, a competence which the Treaty confers on the Court
expressly only in the case of annulment of regulations on direct appeal. Ibid.
71
Art. 91 ( 1). It could possibly be argued on the basis of the general Treaty framework that the Commission may address a recommendation to a Member State only
rather than to an enterprise.
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producer. The Court did so despite the fact that the "opinion" had
grave economic consequences for the enterprise concerned and was
thought by some to contain a clearly implied threat of sanctions. In
this case the Court stressed the fact that the "opinion" did not impose any legal obligations on the enterprise. 72 It is interesting to
compare this latter approach with the recent judgment of a U.S.
District Court. It held a "report" by the Interstate Commerce Commission reviewable because of its "immediate and practical impact"
on the enterprise concerned. 73
The E.E.C. Treaty provides expressly that only "acts other than
recommendations or opinions" are subject to judicial review. 74 However, this provision was hardly intended to exclude appeals against
such recommendations and opinions which are in fact "disguised
decisions," since decisions remain decisions regardless of the form
in which they are issued. 75
A different situation may arise where the Commission renders an
unfavorable opinion with regard to a project which forms the basis
for an application by an enterprise for a loan from the European
Investment Bank. In such event the Board of Directors may grant
a loan by a unanimous vote only which means that the opinion may
prejudice the applicant in a very real sense. 76 This case may be distinguished on the ground that a grant of a loan is a privilege rather
than a right or legally protected interest. Thus an enterprise would
not have a legal remedy against an unfavorable opinion of the Commission even if in fact the opinion was the cause of the denial of the
application by the Board of Directors of the Bank. Nor would the
enterprise have recourse to the Court against the negative decision
of the Board of Directors. 77
72
Case 8-55, Sammlung, Vol. II, 197, at 224 and conclusions of Advocate General
Lagrange id. 231, at 245; case 9-55, id. 331, at 363; joint cases 7-56 and 3-57 to 7-57,
Sammlung, Vol. III, 83, at II5-II6; joint cases 1-57 and 14-57, id., 213, at 234-235.
See a comment by Jerusalem, Die Rechtslage der Unternehmen in der Montanunion, II
NEUE }URISTISCHE WocHENSCHRIFT 410 ( 1958); MATHIJSEN, op. cit. supra note so, at
6o-62. Cf. Bebr, The Development of a Community Law by the Court of the European
Coal and Steel Community, 42 MINN. L. REV. 845, at 869 ( 1958) on extensive interpretation of what is an appealable "individual decision" under the E.C.S.C. Treaty.
73
Garden City Floral v. United States, (D. C. Mont.) 143 F. Supp. 609, at 6u
(1956) relying on Frozen Food Express v. United States, 351 U.S. 40, at 43-44 (1956),
involving a determination of "agricultural commodities" within the meaning of
§ 203 (b) (6) of the Interstate Commerce Act.
"E.E.C. art. 173. Cf. E.C.S.C. art. 33· For a definition of "recommendations" in the
E.C.S.C. Treaty see art. 14.
75
See note 72 supra, particularly cases 8-55 and 9-55.
7
"Protocol on the Statute of the European Investment Bank art. 2r (6).
77
The conclusions of the Board of Directors may only be contested by Member States
or the Commission and only on the ground of infringement of specified procedural requirements. Art. r8o(c).
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d. "Unclassified" Acts
Closely connected with the last problem is the question of the
appealability of Community acts "other than recommendations or
opinions" which do not fit the categories of "regulation," "directive," or "decision." Although in many cases it may be possible to
draw analogies to these categories, it may be difficult to do so in
some. In numerous cases the Treaty provides that the Council or
Commission is to "authorize," "approve," "decide," "provide,"
"lay down rules" or "adopt measures" without specifying the form
of the administrative act. 78 Again, the Treaty authorizes the Council to conclude international agreements on behalf of the Community without specifying the form of the act by which the Council
gives final approval to such agreements. 79
The problem is twofold: Is the Community free to choose any
form where the Treaty does not specify the type of act and, secondly, how does this affect an enterprise's right of appeal? The
choice of the form of an act was discussed earlier in the chapter on
"The New Institutions." With respect to the enterprise's right to
appeal against such "unclassified acts," it will be recalled that the
right is given in general terms with regard to ''acts other than
recommendations or opinions." The use of such a broad term without a defined meaning should be a sufficient basis to allow appeals
against those acts of the Council or the Commission which do not
fit the above categories but require judicial control because of their
legal impact on the enterprise.

5·

THE SUIT FOR INACTION

Since the Treaty requires the Community to exercise certain
powers, a provision had to be included whereby the Council and the
Commission may be compelled to act when they fail to exercise their
powers. This type of suit is familiar to the common lawyer in the
form of a mandamus proceeding whereby an official may be compelled to perform a statutory duty or to exercise a discretionary
18
Everling, BETRIEBS-BERATER supra note 21, at 52, footnotes 18, 19. Art. 51 provides
that the Council shall "adopt . . . measures" in the field of social security for migrant workers. The Council enacted two regulations on the basis of this article: Regulations Nos. 3 and 4, [1958] Journal Olliciel 561, 597·
79
Art. 228 and art. 238. Daig, ARCH. D. o. R. supra note 19, at 167, recognizes the
possibility of an appeal against such acts of approval under art. 173 but doubts whether
this was intended. It seems that appealability of such acts of approval merely depends on
whether they can be assimilated to other binding Community acts and appealed on
the same conditions.
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power but not to exercise such power in any particular manner. 80 In
the E.E.C. the legal means for compelling such action is the suit for
inaction. Its scope is wider than that of a similar suit under the
Coal-Steel Community Treaty. 81
In order to institute such an action the enterprise must allege
that the Community institution has failed to address a decision to
it ("an act other than a recommendation or an opinion") and that
the inaction is in violation of the Treaty. Thus after the Council
has issued the regulations implementing the antitrust provisions as
envisaged in the Treaty, an enterprise, relying on the regulations,
would be able to sue if the Commission should fail to act on its application for exemption from the antitrust provisions. 82 Two observations must be made in this context. First, the language of the
Treaty is specific enough to exclude a suit by the enterprise for a
failure of the institution to address a decision to another enterprise
or to a Member State, or to issue a directive or a regulation. Such
a suit is reserved to the Member States only. Secondly, of the four
grounds enumerated above on which appeal can be taken against an
administrative act, "violation of the Treaty" seems to be the only
ground on which a suit for inaction may be instituted.
Yet there are cases where choice by the Commission of a recommendation (or opinion) rather than a decision would not of itself
constitute a violation of the Treaty. In making this choice, the Commission may nevertheless be guided by improper motives. Thus,
while an enterprise may not be able to sue for annulment of the
opinion (since it is a non-binding act), it is arguable that it should
be able to bring what would amount to a suit for inaction (for fail80
GRIFFITH AND STREET, op. cit. supra note 57, at 233-236; cf. Wade, The Courts
and the Administrati'Ve Process, 63 LAW Q. REv. 164 at 170 (1947); Reg. v. Belfast
Corp., 1954 N.I. Rep. 122 at 125-126. American cases are collected in GELLHORN AND
BYsE, op. cit. supra note 65, at 379-424. Two recent New York cases are fairly representative of the American position. In Berger v. Dumper, 160 N.Y.S. 2d. 530 (1957),
and in Corrigan v. Jansen, 173 N.Y.S. 2d. 894 (1958), the applications for mandamus
were dismissed because the defendants had neither failed to act in violation of a duty
imposed by law nor had made an "arbitrary, unreasonable or capricious" use of their
discretionary power. Corrigan case at 897.
81
Art. 175. The E.C.S.C. Treaty regards the suit for inaction merely as a particular
aspect of the suit for annulment. It is likened to an appeal for the annulment of an
"implied negative decision." E.C.S.C. Treaty art. 35· Daig, JuRISTENZEITUNG supra
note 34, 204 at 206-207. The E.E.C. Treaty provides for two separate actions, As a
result, the scope of the suit for inaction under that Treaty cannot be determined by
analogies to the suit for annulment. Daig, ARCH. D. o. R. supra note 19, at 178. See also
the appeal lodged recently by the Chambre Syndicale de Ia Siderurgie Fran~aise in
[1959] Journal Officiel 683.
""It is assumed for the purpose of this illustration that in the regulations which the
Council is required to issue under art. 87 the Commission will be charged with the task
of passing upon such applications.
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ure to issue a decision) by urging that the choice of the opinion constituted a detournement de pouvoir. Such a right could be justified
on the ground that only incomplete legal protection would be afforded if the Community institutions could refuse to issue appealable acts for demonstrably improper motives with immunity from
judicial control. 83
No remedy is available to an enterprise in the Community Court
against a Member State which has failed to act in violation of its
Treaty obligation. Only other Member States and the Commission
are given the right to sue before the Community Court for a determination that a Member State has failed to fulfill its obligation
under the Treaty; the enterprise concerned would therefore have
to induce a government or the Commission to institute action on its
behal£. 84 Nor, as shown above, can the enterprise bring suit for inaction in the Community Court against the Commission for failing
to sue the Member State. To the extent that a remedy exists at all, it
would have to be sought through national procedures.
NEW LEGAL REMEDIES OF ENTERPRISES

6.

RELIEF IN A SUIT FOR INACTION AND
APPEAL FOR ANNULMENT

The purpose of the suit for inaction is to establish the duty of the
institution to act. The Court therefore may determine the existence
and timing of the duty to act but the contents of the required act
must be left to the institution itself. Thus, in the example used earlier, the Court may find that the institutions must act on the application for authorization of a cartel agreement; the institution is left
free, however, to grant or deny the application.
The same principle applies in appeals for annulment. The Court
may only annul the contested Community act, but it may not substitute its own judgment as to the kind of act required; the institution concerned has the duty to substitute an appropriate act for the
annulled one.
In practice, of course, the judgment of the Court in a suit for inaction or on appeal will frequently indicate at least by implication
the elements of the act which the defendant institution will be required to issue "for the implementation of the judgment." 85
83
See Daig, ARCH. D. o. R. supra note 19, at 179. The Court will have to rule on the
scope of the suit for inaction in joint cases 24-58 and 34-58 now pending before it.
84
Arts. 170 and r69. Judgments rendered against Member States are not enforceable.
These types of suits are known as Feststellungsklagen in German law since they do
not carry any sanction.
85
Arts. 176 para. r, 174, 175 para. r.
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Claims for damages against the Community arising from the act
annulled by the Court are not affected by the judgment of annulment
but may be pressed against the Community in a separate action. 86

7·

THE SCOPE OF REVIEW BY THE COURT

The Coal-Steel Community Treaty provides that the Court may
not review "the High Authority's evaluation of the situation, based
on economic facts and circumstances," which led to the administrative act, unless detournement de pouvoir or clear misinterpretation of the Treaty law is alleged. Only in such circumstances was
the Court authorized to examine, for instance, whether the decision
of the High Authority to fix maximum coal prices was warranted
economicallyY An express limitation of this type was not included
in the E.E.C. Treaty which is, indeed, wholly silent on the point.
The question thus arises whether the Court-for instance in reviewing a decision denying an application for exemption from the
cartel provisions-is free to inquire whether the institution has
evaluated correctly the economic circumstances and conditions, or
whether it must accept the economic conclusions of the institution
and is limited to a review of the legality of the decision. The lack
of an express authorization such as was included in the Coal-Steel
Treaty might be interpreted as barring the Court from any review
of the economic conclusions; or, at the least, it might be taken to
indicate that the power of the Court to review conclusions is limited.
On the other hand, it appears fairly clear that the absence of an
express provision should not be interpreted as depriving the Court
of any and all power to review economic conclusions. The Court
must be free-as it is under the Coal-Steel Community Treaty-to
review such conclusions where the subjective motivation of the administrator is an issue determinative of the legality of this act, that
is, when the administrative act is attacked by an allegation of detournement de pouvoir. At least in that case the Court must be able
to inquire into the conclusions if it is to determine whether the administrator has applied his power to an improper end. 88 In those
86

Arts. 176 para. 2 and 215.
E.C.S.C. art. 33 par. 1. Case 6-54, Sammlung, Vol. I, 213, at 235-236. See Matthies,
Zur Nachpriifungsbe/ugnis des Gerichtshofs der Montanunion, 16 ZEITSCHRIFT FUR
AUSLANDISCHES OFFENTLICHES RECHT UND Vi:iLKERRECHT 427, at 443-450 (1955/56).
88
See Daig, ARCH. D. i:i. R. supra note 19, at 175. Contra Bebr, The Development of a
Community Law by the Court of the European Coal and Steel Community, 42 MINN.
L. REV. 845, at 858, n. So (1958), who regards art. 172 as the only instance where the
Court may be given an unlimited right of review. It has been suggested that the Court
should be given "full jurisdiction" to review the facts in cases where an application
for exemption from antitrust provisions was denied. Nebolsine, 8 AM. ]. COMP. L. 433
supra note 23, at 461.
·
87
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instances, of course, where the Court exercises "full jurisdiction," its
right with respect to the review of facts and economic conclusions is
in no way limited.
In this context, English and American parallels are of interest.
In English courts, as in the Community Court, the scope of review
extends merely to testing the legality of administrative acts. As a
result, an administrative decision unsupported by any facts whatsoever may not be quashed on that ground; however, a total lack of
facts may provide sufficient basis for quashing on other grounds
such as "error of law on the face of the record," "bad faith," or "unreasonableness." 89 In the same situation the Community Court
could annul an administrative act for violation of the Treaty or
perhaps also for detournement de pouvoir.
The scope of judicial review in the United States is substantially
wider than in England or in the Community.90 On the basis of the
Administrative Procedure Act the United States Supreme Court
has held in several recent cases that while the findings of an administrative agency are entitled to respect, "they must nevertheless be set
aside when the record before a Court of Appeals clearly precludes
the. . . . [agency's J decision from being justified by a fair estimate of the worth of the testimony of witnesses or its informed
judgment on matters within its special competence or both." 91 A
review of this breadth could be undertaken by the Community Court
apparently only upon a showing of detournement de pouvoir.

B.

REDRESS IN NATIONAL COURTS
I. JURISDICTIONAL LIMITATION ON NATIONAL COURTS

An enterprise may not seek the annulment of a Community act
in national courts. The Treaty vests exclusive jurisdiction in the
Community Court to review the validity of and strike down the administrative acts of the Community institutions. It bars any assertion of similar jurisdiction by national courts. On the other hand,
national courts are not deprived of their jurisdiction over cases
89
GRIFFITH AND STREET, op. cit. supra note 57, at 224-225; cf. R. v. Furnished Houses
Rent Tribunal for Paddington and St. Marylebone, Ex parte Kendal Hotels, Ltd.,
( 1947) I All E.R. 448, 450. Cf. Re The London County Council Order 1938, ( 1945)
2 All E.R. 484.
90
SCHWARTZ, op. cit. supra note 6o, at 109.
91
Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, at 490 (1951); this test was
followed in N.L.R.B. v. Babcock & Wilcox Co., 351 U.S. 105, at n2 (1956), and in
F.T.C. v. Standard Oil Co., 355 U.S. 396, at 40o-4oi (1958) where it was said that
the Court of Appeals is required to make a "fair assessment" of the record. Also Administrative Procedure Act,§ 9(a) and (c), 5 U.S.C. § 1009 (1958). Cf. Cooper, Administrative Law: The "Substantial Evidence" Rule, 44 A.B.A.}. 945 (1958).
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which may involve the application of the Treaty or of a Community
act. But under Article I77 the Community Court has exclusive jurisdiction to render a final and binding interpretation of the Treaty
and the acts of the Community institutions.
Thus, if any question concerning the interpretation of the Treaty
or of an act of the Community institution or of the validity of such
act arises in national judicial proceedings, the national court may,
"if it considers that its judgment depends on a preliminary decision
on this question, request the Court of Justice to give a ruling
thereon." But when such question arises before a national court from
whose judgment there is no further appeal, such court is bound
to refer it to the Community Court which renders a binding decision
on the point. 92 Any move by an enterprise to attack a Community
act collaterally in the course of a proceeding before a national court
would therefore be ultimately determined under the Community
law by the Community Court. This pivotal arrangement is designed
to preserve the integrity of the Community system in relation to
Member States. It is designed to assure the uniform interpretation
of the Treaty and of the Community acts which is necessary for the
development of a uniform "quasi-federal" law. 93 It recalls the
American concept of federal jurisdiction over "federal questions"
arising in state courts.
Two factors may limit the efficacy of this provision. Article I 77
leaves to the national court the decision whether the law suit before
it can or cannot be adjudicated without reference to the Treaty or
to a Community act. The Article does not provide for a procedure
akin to the American writ of certiorari whereby a party to the proceeding could seek a determination by the Community Court. Consequently, while paying lip-service to the principle of Article I 77, a
German court of last resort was able to determine that the Treaty's
antitrust article did not apply to the case before it and that it
was therefore not bound to refer the case to the Community Court. 94
02

Art. 177.
Cf. Morelli, La Cour de Justice des Communauth Europiennes en tant que juge
interne, 19 ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UNO ViiLKERRECHT
(MAKAROV-FESTGABE) 269, at 271 (1958).
04
In its judgment of October :n, 1958, the Court of Appeals ( Oberlandesgericht)
Dusseldorf held that the issue of the Treaty interpretation was only incidental to
the main question and would not influence the decision in any way. It therefore refused
to submit the question to the Community Court. Docket No. 2 W 47/58, reported in
1958 EUROPAISCHE WIRTSCHAFTSGEMEINSCHAFT 493 (No. 24), and 13 BETRIEBS-BERATER
IIIO (No. 31, Nov. ro, 1958); Steindorff, AcHiv DES ViiLKERRECHTS, supra note 67, at
son. 3· Cf. also the decision of the Court of Zutphen (Netherlands) reported and commented on (by Steindorff) in 13 BETRIEBS-BERATER 931-933 (No. 26, Sept. zo, 1958).
03
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While a national court has undoubtedly the power to dispose of a
case exclusively on what U.S. federal law would call "state law
grounds," 95 its freedom to decide the case without reference to the
Community Court ends when it begins to interpret the Treaty law. 9 G
In the instant case, the German court interpreted the Treaty in
order to hold it inapplicable and thus failed to give effect to the mandate of Article 177. It is arguable that a procedure of certiorari
must be introduced in order to avoid such incorrect decisions. Although the parties do not possess the right to have the "Community
law question" reviewed, the Commission could sue the Member
State of the national court for violation of the Treaty thus helping
the Court preserve its power over the uniform development of
Community law.
Again, the Community Court passing upon the conformity of a
national law with the Treaty very likely will consider itself bound
by the interpretation of that law as laid down by the national courts
concerned-another factor lim,iting the scope of review of the Community Court somewhat as compared with a right of review of a
court of last resort in a unitary state. 97 It will be recalled that the
United States Supreme Court, in passing upon the conformity of a
state law with federal law or the federal Constitution, insists as a
rule on affording the state court concerned an opportunity to interpret the state law.
2. SUIT FOR UNCONSTITUTIONALITY OF COMMUNITY

ACTS OR OF NATIONAL ACTS ISSUED
PURSUANT TO THE TREATY

The question to be considered here is whether an enterprise has,
as an alternative to a suit for annulment in the Community Court,
the choice of attacking the Community act in national courts on the
ground that the act (or for that matter the Treaty itself) is contrary to the national constitution. A somewhat different, but analogous, problem is whether an enterprise may attllck as unconstitutional
05
Cf. Fox Films Corp. v. Muller, 296 U.S. 207 (1935); National Association for the
Advancement of Colored People v. Alabama, ex. rei. Patterson Att'y Gen., 357 U.S.
449 (1958); Minnesota v. National Tea Co. et al., 309 U.S. 551 (1940).
""Article 177 speaks of questions of "interpretation of Treaty." Article 219 dealing
with disputes settlement refers to disputes concerning "interpretations and application"
of the Treaty. Could it be argued that where the Treaty rule is so clear as not to require any interpretation reference to the Community Court is not required when such
rule is applied in a national proceeding? But cf. 177(b) which deals with "The validity
and interpretation" (emphasis added).
97
Daig, ARCH. D. o. R. supra note 19, at ISS·
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in national courts an act issued pursuant to the Treaty by a national
authority.
The question is of little interest in France, where treaties have
constitutional dignity and cannot be reviewed by the courts, 98 in
the Nether lands and Luxembourg, where the question was resolved
by constitutional amendments and where courts are also precluded
from a review for unconstitutionality, 99 or in Belgium, where the
Constitution is little more than an aggregate of "maxims of politic_al morality" which impose no restrictions on parliamentary authority.100 In Germany and Italy, however, constitutionality may be
raised by an individual or an enterprise by means of a special judicial
procedure.
An act issued by German authorities pursuant to the E.E.C.
Treaty could be subject to an attack before the Federal Constitutional Court by reference from a German court on the ground that
the German federal statute ratifying the Treaty is contrary to the
Federal Constitution, but it is unlikely that such an attack would
succeed. 101 A successful recourse to the Constitutional Court is even
•• Bebr, The Relation of the European Coal and Steel Community Law to the Law
of the Member States: A Peculiar Legal Symbiosis, 58 CoL. L.R. 767, at 778 (1958).
FRANCE, CoNSTITUTION OF 1958, art. 55· Title VII of the Constitution of 1958 provides
for a Constitutional Council which may be asked to pass on the constitutionality of
laws before their enactment. The same applies to statutes ratifying treaties. CoNSTITUTION art. 54· The Council must pass on the constitutionality in cases of special measures
taken during national emergencies (art. 16), certain decree laws (art. 37), and certain organic laws (art. 46). See also, Ambassade de France, Service de Presse et
d'lnformation, French Affairs, No. 82, March 1959· In no case is a control a posteriori
by the Constitutional Council envisioned. The existing system, noted in the main text,
whereby questions of treaty interpretation and constitutionality are not passed upon
by ordinary courts, but for reasons of "ordre public" are referred to the executive
branch, does not seem to have been disturbed by the new Constitution.
99
For the Netherlands and Luxembourg: Bebr, id., at 776-777, n. 43-44, 49-54·
100
Lievens, AM. ]. COMP. L. supra note 49, at 572.
101
An act issued by German authorities pursuant to the E.E.C. Treaty could
conceivably be attacked on the basis of Art. 100 Bonner Grundgesetz (Basic Law).
This article provides: "If a court considers unconstitutional a law, the validity of
which is relevant to its decision, the proceedings shall be stayed, and a decision shall
be obtained from the Federal Constitutional Court if the matter concerns a violation
of the Basic Law." (Translation of the Basic Law by the Legal Staff of the Allied
High Commission, Bonn, 1955). According to this provision, only a court before which
a proceeding is pending, may refer the question of constitutionality of a Statute (not
of an administrative act or order) to the Federal Constitutional Court. But in a pending case it could be argued that the basis of the attacked act; a statute, is invalid.
Referring to Articles 20, 24 (I), 59 ( 2) and 79 ( 3) of the Grundgesetz an enterprise could claim that the statute ratifying the E.E.C. Treaty in effect amended the
Grundgesetz (because of the far-re-aching impact of the Treaty) and thus should
have been (but was not) adopted by the larger majority required for constitutional
amendments. In the alternative, the enterprise could argue that the changes in the
structure of the Federal Republic brought about by the Treaty are absolutely precluded by Art. 20 of the Basic Law and could not be effected even by a constitutional
amendment (e.g., transfer of power to bodies which are not subject to adequate parliamentary control).
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less likely if the attack on the ground of unconstitutionality is directed against a Community act. 10 ~ In the first place, decisions of the
Constitutional Court indicate that acts emanating from "German
public authority" only are within its jurisdiction 103 and Community
acts are not likely to be considered as emanating from such a
source. 104 In the second place, even if the Constitutional Court
should take jurisdiction, the complainant would have to show that
one of its basic rights (for instance freedom of expression, free
choice of profession, property right) has not only been restricted
but destroyed "in essence" by the Community act. 105 Thirdly, appeals based on unconstitutionality can be brought before the Constitutional Court only after all other remedies have been exhausted.106 This would seem to require the complainant to seek
annulment of the Community act in the Community Court on Treaty
grounds (at least where a plausible argument may be made that any
such ground exists) before he may contest the act for unconstitutionality in the German court. The Community Court will, of course,
not consider any allegation of unconstitutionality based on German
law. 107 If the Community Court refuses annulment and the plaintiff
does finally appeal to the Constitutional Court, Article 177 of the
Treaty, which requires the national court to refer to the Community Court any question concerning the validity of a Community
act, might conceivably be held to come into play. Thus the ComNEW LEGAL REMEDIES OF ENTERPRISES

102

The complaint would be in the form of a f7 erfassungsbeschwerde.
I
Entscheidungen des Bundesverfassungsgerichts IO No. 7: ". . . Offentliche
Gewalt im Sinne des § 90 Abs. I Bundesverfassungsgerichtsgesetz ist nur deutsche
iiffentliche Gewalt. Besatzungsrecht und Massnahmen, die deutsche Behiirden auf
Anweisung der Besatzungsmiichte treffen, unterliegen der Verfassungsbeschwerde
ebensowenig wie Massnahmen ausliindischer iiffentlicher Gewalt." LECHNER, BuNDESVERFASSUNGSGERICHTSGESETZ 258 (I954); GEIGER, GESETZ UBER DAS BUNDESVERFASSUNGSGERICHT 277 (I952).
104
The Federal Republic transferred its public functions (H oheitsfunktionen) to the
Community as a "supranational" organization. Mosler, Die Wen dung zum supranationalen Gedanken im Schumanp/an, 3 RECHT, STAAT, WIRTSCHAFT 245-259 at 256
(I95I); Schlochauer, Der iibernationale Charakter der Europaischen Gemeinschaft
fiir K ohle und Stahl, 6 }URISTENZEITUNG 289-290 at 290 ( I95 I).
105
Art. 19(2) Bonner Grundgesetz (Basic Law).
106
Bundesverfassungsgerichtsgesetz § 90.
107
Case I-58 as yet unpublished. It would seem that the Community Court, as a
practical matter, would, under the circumstances of the case suggested in the main
text, attempt a Treaty interpretation which would be compatible with the national
constitution. However, in one case Court Advocate Romer argued that art. I9 of the
German Constitution was not controlling for the Community Court. Case I8-57, Sammlung, Vol. III, 247 at 266. In this context the interesting question arises to what extent
the Court's competence under art. I77, par. I, (a) and (b), to "interpret" the Treaty
and to pass on the "validity and interpretation of acts of the institutions," when such
questions are referred to it by national courts, encompasses the authority to render a
restrictive interpretation for the purpose of avoiding unconstitutionality under national
law.
103
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munity Court might have two chances to give the Community act
an interpretation compatible with the national constitution before
the case could be decided by the German court. At any rate, the likelihood of success of an appeal against a Community act to the Constitutional Court is minimal.
Requirements of a constitutional test in the new Italian Constitutional Court are less stringent. Review of any law or any act having the force of law-for instance, a statute ratifying an international agreement-may be sought in the Constitutional Court
upon certification of the question from any court ( autorita giurisdizionale) .108 While the constitutional question may not be raised in a
recours populaire but only within an actual adversary proceeding, 109
there is no requirement that all other remedies be exhausted before
the Constitutional Court may consider the question. The Community Court would consider the question if it is referred to it perhaps
by the Italian Constitutional Court itself as the national court of
last resort. 110
III. REDRESS UNDER NATIONAL LAW FOR VIOLATION
OF THE TREATY OR OF A COMMUNITY ACT BY
GOVERNMENTS OR OTHER ENTERPRISES

A.

REDRESS FOR VIOLATION BY
NATIONAL GOVERNMENTS

If a Member State fails to enact a measure required by the
Treaty or by a Community act or issues a measure contrary to the
108
Law No. 87 of March 11, 1953, art. 23, [1953] I Raccolta Ufficiale delle Leggi e
dei Decreti della Repubblica Ita Iiana 298, 304. See generally, Cassandro, The Constitutional Court of Italy, 8 AM. J. CoMP. LAW 1-14 (1959).
"'"Thomas, Italien: Der neue Verfassungsgerichtshof, 17 ZEITSCHRIFr FUR AUSLANDISCHES OFFENTLICHES RECHT UND Vi:iLKERRECHT 327, at 336, n. 52 (1956-1957); Farelli
and Chan, Italy's Constitutional Court: Procedural Aspects, 6 AM. J. CoMP. L. 314,
at 318 (1957).
110
As indicated- initially in this section, the French Constitution of 1958 accords to
treaties a position superior to statutes. Any treaty as domestic law cannot be changed
by subsequent legislation but enjoys a position similar to the Constitution itself. In
turn, the E.E.C. Treaty (which enjoys such constitutional standing in France) provides
for regulations to be issued by Community institutions. These regulations-because
of the position of the Treaty upon which they are based-partake of the position of
the Treaty, i.e. cannot be modified by French legislation. It has therefore been said
that the French Constitution consists of the Constitution of 1958 and the E.E.C. Treaty.
In contrast, acts of the Community institutions enjoy a position of superiority only over
previous national legislation in those Member States where the Treaty's position is
the same as that of an ordinary statute. Thus, regulations issued by the institutions
in the proper exercise of their Treaty powers would supersede a previous national law.
REUTER, CoURS DE DROIT INTERNATIONAL PUBLIC 171 (1958-1959).
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Treaty or a Community act, does an enterprise which suffers damage
from such violation have a remedy in a national court or before an
administrative agency against the government? For instance, if
during the transitional period a French exporter to Germany can
show that he had to pay higher customs duties to German authorities
because the German Government had failed to reduce its tariff as
required by the Treaty, does he have a remedy in Germany?
The Treaty became national law of the Member States by virtue
of ratifying acts of their national parliaments. The existence of a
national remedy depends in the first place on whether the relevant
Treaty provision imposes an obligation which is completely and
clearly enough defined to be directly enforceable; and, secondly, on
whether or not the provision was designed to give rights to individuals and enterprises which are enforceable by an appeal to national
remedies. This is a matter of Treaty interpretation. 111 Beyond that
national law will determine the nature of the remedy. An analysis of
this latter question would require a detailed inquiry into national
laws not contemplated here.
An attempt may be made to classify the Treaty provisions, dividing them into those which were and those which were not intended
to modify national law directly upon ratification. The former require no implementing action subsequent to ratification whereas the
latter do. 112
Some provisions merely embody declarations of economic and
social policy and are not intended to create independent legal obligations.113 Other provisions, imposing broad obligations on Member States 114 or even obligations defined in fairly specific terms, require implementing action by the Member States, in the form of
national legislative or administrative acts, or by the Community
institutions; and these provisions cannot be interpreted as modifying national laws directly. The obligation to reduce internal tariffs
by stages during the transitional period, 115 falls into this category
since it requires periodic implementing action by Member States.
This is apparent not only from the language of the Treaty, 116 but
m Cf. SPENGLER, DIE WEITBEWERBSREGELN DER EUROPAISCHEN WIRTSCHAFTSGEMEINSCHAFT I6 ( I957) ·
ru On ratification in national parliaments see E.C.S.C., Assembil!e Commune, INFORMATIONS MENSUELLEs, Numero special, decembre I957; Numero special, janvier I958;
for ratification legislation see Chapter I, note I, supra.
118
E.g., art. I8 in which Member States "declare their willingness" to contribute to
the development of international commerce. Similarly: arts. so, I 17 and I20.
114
Cf. arts. 5, 220.
1
:u; Art. I4.
116
Arts. 14 and II.
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also from the entire scheme which was designed to establish the
Common Market by progressive steps to be taken by the Members
and from the flexibility of action left to Members. Consequently
if a French exporter to Germany is forced to pay higher customs
duties because the German government failed to reduce its tariff in
accordance with its Treaty obligation, the French exporter would
have no legal remedy in Germany against the German government.
A similar conclusion would apply to other Treaty obligations imposed on Members with a view to the progressive abolition of restrictions within the Community. 117
Some Treaty provisions may be construed as becoming directly
applicable at the end of the transitional period. Thus, to change the
above example, if the German Government continues to collect
customs upon imports from France after the expiration of the transitional period without an authorization from the Community institutions, the French exporter may be in a position to appeal
through German administrative procedure for annulment of the
national administrative act imposing the customs charges on the
theory that the Treaty prohibition of internal tariffs became absolute and directly applicable at the end of the transitional period. 118
Again, certain Treaty articles prohibiting the imposition by a
Member State of new restrictions which did not exist when the
Treaty came into force, may be interpreted as directly applicable
from the effective date of the Treaty. Thus it might be argued that
a French exporter to Germany has a right of appeal before German
authorities if the German government, contrary to the prohibition
of Article I 2, has introduced and sought to collect from him "new
customs duties" which did not exist at the time the Treaty came into
effect. 119 In this case the result would be different (and a national
remedy would not lie) in those Member States where any treaty
(including the E.E.C. Treaty) is considered of no more effect than
an ordinary statute so that a subsequent national law contrary to
the Treaty would supersede the Treaty provision as domestic law. 120
117

E.g., arts. 33, 48, 49, 5Z, 54, 59, 63, etc.
Arts. 8(7), 13(1). Perhaps a clearer example of a "self-executing" provision at
the end of the transitional period is the provision relating to quotas. Art. 30: "Quantitative restrictions on importation and all measures with equivalent effect shall, without
prejudice to the following provisions, hereby be prohibited between Member States."
Cf. also arts. 48 and 49·
119
Article xz provides that "Member States, shall refrain from introducing, as between themselves, any new customs duties . . . ." For other "prohibitions" see e.g.,
arts. 31, 53, 6z, 76, ro6(3). On the German constitutional law question see v. MANGOLDT-KLEIN, DAS BONNER GRUNDGESETZ, 1, 676 (znd ed., 1957) and references therein.
1.00 In this case, the Member State would have violated its international obligation,
but the enterprise would have no remedy under national law.
118
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Whether or not there may be a remedy in national law, in practice
a violation of a Treaty prohibition against new restrictions may be
taken up by the Commission with the delinquent Member State
and, if necessary, brought before the Community Court by the Commission or any other Member.
One provision-Article 22 1-seems designed to become directly
applicable three years after the effective date of the Treaty unless
the Member States issue implementing measures earlier. The Article provides for national treatment of nationals of Member States
as regards financial participation in the capital of companies. Again,
where the Treaty contains new conflict of laws rules, such rules
appear directly and immediately applicable. 120a
Certain other provisions impose obligations upon Member States
which not only are fairly clearly defined and capable of direct application, but appear designed to benefit a class or group of individuals.121 Thus, under Article 119 "[e]ach Member State shall in the
course of the first stage ensure and subsequently maintain the application of the principle" of equal pay for women workers with
men. Where a Member State fails to enact the necessary legislation,
could a woman worker, who as a result suffers discrimination, claim
a remedy, after the expiration of the first stage, which would bring
about the application of the Treaty provision with respect to her?
In order to establish such right she would have to show that the
obligation involved was imposed upon the Member State for the
benefit of persons or a class of persons to which she belongs and
with a view to conferring rights directly on them. A rule of international law recognized by German 122 and French courts 123 holds
that the conferral of rights on individuals must be clearly expressed
in international agreements to overcome a presumption to the contrary. Unless the intention to benefit individuals is clear from the
Treaty, the obligation of a Member State runs only to other Member States but does not give individuals an enforceable right. The
language of Article 119 and the fact that it appears ancillary to the
general provisions dealing with social matters would indicate that
the woman would not be entitled to a remedy against her government.124
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'"'• E.g., art. 21 5·
=Arts. 76, 106 (I), 119.
122
117 Entscheidungen des Reichsgerichts in Zivilsachen 280; 143 id. 57·
123
Dame Kirkwood, Conseil d'Etat, May 30, 1952 [1952] Recueil des Arrets du
Conseil 291.
124
By like token, it may be said that art. 76 is ancillary to art. 75 and art. 106 to
arts. 63-65. Cf. Katzenstein, Der Arbeitnehmer in der europiiischen Wirtschaftsgemcinschaft, 13 BETRIEBS-BERATER 1081 (No. 21, Nov, 10, 1951).
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Article 7 of the Treaty deserves particular attention in this context. It provides that " [ w] ithin the field of application of this
Treaty and without prejudice to the special provisions mentioned
therein, any discrimination on the grounds of nationality is prohibited.125 The Council may . . . lay down rules in regard to the
prohibition of any such discrimination." It could be argued that this
provision was intended by the parties to the Treaty to modify national laws directly and bind individuals and enterprises in the Community as well as the Member States with an immediate effect in
those fields where the Treaty does not contain special provisions
for a gradual removal of discrimination based on nationality; the
fact that the Council may (but is not required) to issue implementing rules does not impair this conclusion. 126 On the other hand,
others contend that this Article included in the part on "Principles"
contains only a policy declaration or at most an obligation imposed
exclusively upon Member States, to be implemented by subsequent
measures. Those supporting this position point to the limiting language in Article 7 quoted above and to the Council's authority to
issue implementing rules. 127 It would seem that at least some immediate and direct effect of this Article was intended by the Member States in those areas within the scope of the Treaty where
neither the Treaty itself nor Council rules provide otherwise. 128
The extent to which the antitrust provisions ("Rules applying
to enterprises" in the Chapter on "Rules governing competition")
may be considered as affording a national remedy is explored elsewhere in this book. 129
12
' The English translation reads: " . . . shall hereby be prohibited." The German
and French originals read: " . . . ist . . . verboten"; " . . . est interdite .•." If read
literally, Article 7 would prohibit discrimination against nationals of third states as
well as of Member States. (Text published in Brussels; see note 199 infra.)
'""Everling, Die Regelung der selbstiindigen beruf/ichen Tiitigkeit im Gemeinsamen
ivfarkt, 13 BETRIEBS-BERATER 817 (No. 23, Aug. 20, 1958); von Boeckh in HANDBUCH
DER EUROPAISCHEN WIRTSCHAFT, KOMMENTAR, Art. 7 Anm. 5, 1A41, 21 (1958). Note
also art. 90 ( r) of the Treaty prohibiting certain measures which are "contrary to
the . . . rules provided for in article 7· . . ."
127
SPENGLER, DIE WETTBEWERBSREGELN DER EUROPAISCHEN WIRTSCHAFTSGEMEINSCHAFT
33; SteindorfF, Das 17 erbot von Wettbewerbsbeschriinkungen in der Anfangszeit der
Europiiischen Wirtschaftsgemeinschaft, 13 BETRIEBS-BERATER 89, at 92 (No. 3, Jan. 30,
'958).
128
But see Kahn-Freund, "Labor Law and Social Security," Chapter VI supra.
129
Riesenfeld, "Protection of Competition," Chapter X, infra. The provisions in question are arts. 85-90. See also the decision of the Court of Dusseldorf, supra, note 94;
the decision of the Court of Zutphen {Netherlands) reported and commented on (by
SteindorfF) in 13 BETRIEBS-BERATER 931-933 (No. 26, Sept. 20, 1958); Koch, Das l"er-

ltiiltnis der Kartellvorschriften des EWG-l"ertrages zum Gesetz gegen Wettbewerbsbesclzriinkungen, 14( I) BETRIEBS-BERATER 241-248 (No. 7, March ro, 1959), particularly n. 3·
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Thus one may conclude that only the few Treaty provisions, some
of which were mentioned above, which are capable of direct application and confer rights upon individuals, enable an enterprise to contest through national remedies a national administrative act based
on a previous-and probably, as in France, 130 on a subsequentnational law contrary to these provisions. Such an appeal can probably also be brought if national authorities issue administrative acts
which are at variance not with the Treaty itself but with administrative acts of the Community institutions provided that the Community acts are directly applicable in the Member States (as in the
case of regulations) and are intended to benefit the appellant enterprise.
Professor Reuter suggests another national remedy which may
be open to an enterprise if, for instance, the government of Belgium,
in violation of the Treaty, enacts a measure favoring Belgian enterprises and discriminating against French enterprises on the ground
of nationality. In this situation a French enterprise might be able
to institute an action for unfair competition against a Belgian enterprise before a French court with a view to obtaining compensation
for the damages caused by the defendant's activity based on the illegal Belgian measure. The plaintiff could obtain execution of the
judgment on defendant's property in France.
It should be observed that where the remedies considered here
involve an interpretation of the Treaty or a Community administrative act, the national court of last resort will have to refer this
issue to the Community Court.
NEW LEGAL REMEDIES OF ENTERPRISES

B.

REDRESS FOR VIOLATION BY AN
INDIVIDUAL OR ENTERPRISE

If an enterprise acts in violation of the Treaty or of a Community
act to the prejudice of another, does the injured party have a national remedy? 131 Obviously, the question would arise only under
those provisions of the Treaty or under those Community acts which
are held to be capable of direct application and to confer rights and
impose obligations directly upon individuals and enterprises. The
first phase of this inquiry would thus parallel that pursued in the
preceding section. The second phase would require an analysis of
national laws of the Member States with a view to determining
whether a remedy would be available to the injured party in a na° CoNSTITUTION OF 1958, art. 55·
13

=The possibility of a remedy before the Community Court was explored above in
connection with a suit for inaction. (Part II, Section A Subsection 5 above).
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tional court or administrative agency. Such remedy could, for instance, take the form of an action for restitution where a contract
contrary to a Treaty provision is held void or of an action in damages caused by a Treaty violation. Actions of this type based on the
Coal-Steel Treaty and German law have already lead to decisions
in German courts. Because the cases concern rules of competition
they are more appropriately discussed in the chapter on Protection
of Competition in the European Economic Community. 132 The conclusion reached there is that a violation of at least one Coal-Steel
Treaty provision-the prohibition of restrictive agreements-may
constitute tortious conduct involving liability for damages under
German law. A similar conclusion with respect to the corresponding provision of the E.E.C. Treaty is suggested in a very tentative
manner only.
IV. LEGAL REMEDIES IN CONTRACT AND TORT CASES
TO WHICH THE COMMUNITY IS A PARTY

A.

SuiTs IN THE CoMMUNITY CouRT

In addition to its exclusive jurisdiction to annul administrative
acts, the Community Court also has exclusive jurisdiction in tort
actions (actions for "non-contractual liability") brought against
the Community. 133 The rules for these actions are much less detailed
than diose governing the complaints for annulment. Thus an enterprise may sue the Community in the Community Court if it suffers
damages from an act of a Community employee in the performance
of his duty (negligent driving of a Community truck, disclosure of a
trade secret by an official, etc.) as well as from an act of a Community institution. The latter category includes damages arising from
administrative acts which are annulled by the Community Court and
damages arising from the Community's unlawful inaction. The
Treaty specifically provides that a judgment of annulment or a judgment finding that the Community failed to act in violation of the
Treaty shall not prejudice any claims for damages. 134 A suit for
132

Riesenfeld, Chapter X infra.
Arts. 178 and 183. Daig, ARCH. o. o. R. supra note 19, at 159.
,.. E.E.C. Treaty art. 176 para. 2, art. 215 para. 2; Protocol on the Statute of the
Court of Justice of the E.E.C. art. 43· The Treaty, in its broad statement of the Community's tort liability in art. 215 differs from th.e provisions of arts. 34 and 40 of the
E.C.S.C. Treaty. For the E.C.S.C. tort liability see Kautzor-Schroeder, Public Tort
Liability under the Treaty Constituting the European Coal and Steel Community Compared with the Federal Tort Claims Act, 4 VILLANOVA L. REV. 198, at 235, (1958/59).
See also MUCH, DIE AMTSHAFTUNG IM RECHT DER EUROPAISCHEN GEMEINSCHAFT FUR
KOHLE UNO STAHL (Frankfurt/Main, 1952).
133
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annulment is not a prerequisite to a suit for damages. Whether or
not the Community is liable will be determined on the basis of "the
general principles common to the laws of Member States." 135
Similarly, the Community Court has jurisdiction in cases involving contracts concluded under public or private law by the Community or on its behalf, but only if that Court's jurisdiction is stipulated
by the parties in an "arbitration clause" 136 contained in the contract. The Community institution entering into a contract with an
enterprise has the opportunity to insist on a stipulation of Community Court jurisdiction if the institution believes that the national
court which would otherwise be competent might favor its own
nationals. 137 Other motivations might be considerations of convenience and the desire to develop uniform jurisprudence in the field
of contracts involving the Community. One author, subject to dark
forebodings, foresees that the Community might insist on such a
stipulation in order to complete its control over all transactions in
which its institutions are involved, with the consequent overcrowd'ing of the Community Court's docket. 138 The identical provision in
the Euratom Treaty may have a greater impact because of the more
extensive operational responsibilities of Euratom, envisaging the
conclusion of contracts of purchase and sale particularly by its Supply Agency.
The Coal-Steel Treaty contains a similar provision allowing stipulation of the Community Court jurisdiction, and the Court adjudicated several cases arising from employment contracts between the
Community institutions and their employees on the basis of such
stipulation. 139 It is interesting to note that the bonds and notes issued
by the High Authority in the United States are governed by a stipulation extending the jurisdiction of the Community Court to disputes
between the holders of these obligations and the High Authority;
the High Authority, however, has also waived any claim of immuNEW LEGAL REMEDIES OF ENTERPRISES

135
Art, 215.
,.. "Schiedsklausel," "clause compromissoire," "clausola compromissoria," "arbitragebeding." Art. 18I.
187
LA COMMUNAUTE EUROPEENNE DU CHARBON ET DE L'ACIER, PAR UN GROUPE D'ETUDE
DE L'!NSTITUT DES RELATIONS lNTERNATIONALES, 223 (Bruxelles, I953).
188
Croquez, Aspects Juridiques du Marchi Commun, I LE DROIT EUROPEEN 65, at 7I
(No.2, I958).
139
Case I-55, Sammlung, Vol. II, 9; case I0-55, id. 379; case I-56, id. +4I. The stipulation was contained in the employment contract or in the Reglement du personnel to
which the contract referred. E.C.S.C. Treaty art. 42. DELVAUX, LA CouR DE JusTICE
DE LA COMMUNAUTE EUROPEENNE DU CHARBON ET DE L' ACIER 36 ( I956) j Antoine,
La Cour de Justice de la C.E.C.A. et la Cour Jnternationale de Justice, 57 REVUE GENf.RALE DE DROIT lNTERNATIONAT. PUBLIC 2IO, at 25I ( I953). Cf. E.E.C. Treaty art. I79·
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nity to suit in a state or federal court.l4° The practice of the High
Authority, in this respect, has varied in its various financial operations.
As confirmed by the cases under the Coal-Steel Treaty the proceeding before the Community Court arising under a contractual
stipulation of jurisdiction does not differ from that instituted under
the jurisdictional provisions of the Treaty. In this respect the Treaty
terminology describing the stipulation as an ((arbitration clause"
is misleading.

B.

Suns IN CouRTS oF MEMBER STATES

From the foregoing it is clear that the Treaty limits the jurisdiction of national courts in the Member States in cases to which the
Community is a party. National courts have no jurisdiction over the
Community in tort; they do, however, have jurisdiction in contract
unless the contract stipulates the jurisdiction of the Community
Court. Even where the national courts have jurisdiction over the
Community for purposes of the suit, 141 they have no jurisdiction
over Community assets for purposes of execution. In this respect
the Community enjoys immunity.14 2 A judgment of a national court
must be submitted to the Community Court which has exclusive authority to allow execution against the Community.
In the obvious interest of enhancing its credit standing, the European Investment Bank of the Community has been made subject
to action in national courts as any legal person, and its assets have
been made liable to execution by order of such courts.l4 3 As a general practice, when a Bank extends a loan for the financing of a project within the European territory of a Member State, the loan contract stipulates that the courts of that Member State shall have exclusive jurisdiction over suits arising out of the contract and that
the contract shall be governed by the law of that Member State.
This practice is not necessarily followed in the guarantee or security
agreements supporting the loan contract. The Bank has not, as yet,
140
Art. 3 sec. 3 and 5, High Authority of the European Coal and Steel Community
and the Bank for International Settlements, Tenth Supplemental Indenture to the
Act of Pledge dated November z8, 1954, 5% Secured Bonds (Eleventh Series), Due
July I, 1978. SALMON, LE ROLE DES ORGANISATIONS INTERNATIONALES EN MATIERE DE
Pd:Ts ET D'EMPRUNTS-PROBLEMES }URIDIQUES 303 (1958). Cf. Delaume, Jurisdiction of
Courts and International Loans, 6 AM.]. CaMP. L. 189, at zo8-zo9 (1957). Blondeel
and Van der Eycken, Les Emprunls de Ia C.E.C.A., 1955 LA REVUE DE LA BANQUE
(Belgium) z5o-287.
141
Cf. art. 183.
142
Protocol on Privileges and Immunities of the European Economic Community
art. 1.
143
Protocol on the Statute of the European Investment Bank art. 29.
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developed a practice with respect to loan contracts concerning projects located outside the European territory of Member States.
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C.

SuiTs IN CouRTs oF NoN-MEMBER STATEs
I. SUITS AGAINST THE COMMUNITY IN
AMERICAN COURTS

An American enterprise which suffered damages at the hand of
the Community might prefer to sue the Community in tort in an
American court since courts of Member States have no jurisdiction
and an action before the Community Court may be inconvenient. It
would be necessary, of course, for the American court to acquire
jurisdiction by attachment of Community assets or otherwise. Again,
an enterprise may wish to bring a contract claim before an American
court in the hope that a judgment could perhaps be satisfied out of
the Community's American assets. Obviously the jurisdictional provisions of the Treaty by themselves would not be a bar to such suits
because the United States is not bound by the E.E.C. Treaty. 144
A number of questions would arise in connection with a suit in an
American court. The limited scope of this survey allows mere listing of some of these questions without any attempt at an examination:
I) Will the plaintiff enterprise be able to sue the Community in
a state court only or will the federal courts be also available? While
federal jurisdiction may be desirable as a matter of policy it is
questionable whether it could be sustained under the Federal Constitution or present law.l4 5
2) If the contract between the enterprise and the Community
stipulates jurisdiction of the Community Court, will an American
court nevertheless accept jurisdiction? If the court should consider
the stipulation as an arbitration agreement within the scope of an
arbitration statute applicable in the jurisdiction it might grant a
stay of the proceeding if such remedy is available under that statute.146 However, because of the nature of the Community Court as
a judicial body, because of the direct enforceability of its judgments
144
See generally Wengler, Die volkerrechtliche Stellung der M ontanunion gegeniiber dritten Staaten und Staatenverbiinden, 3 AcTES 0FFICIELS DU CONGRES INTER-

NATIONAL n'ETUDES SUR LA C.E.C.A. 9 (1957).
145
For a discussion see Note, The Status of International Organizations under the
Law of the United States, 71 HARV. L. REv. 1300, at 1301-I306 ( 1957-1958). Cf. Inti.
Refugee Organization v. Republic S.S. Corp., 189 F. zd 858 (4th Cir. 1951).
146
Domke lists fifteen State Arbitration Statutes in addition to the Federal Arbitration Act. UNION INTERNATIONALE DES AVOCATS, ARBITRAGE INTERNATIONAL COMMERCIAL
197 (Dalloz, Sirey 1956). KELLOR, ARBITRATION IN ACTION, Annexes 1-Il, at 217-358
( 1941).
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within the Community, and despite the misleading Treaty terminology, the American court is more likely to view the stipulation not
as an "arbitration clause" but as an agreement specifying jurisdiction of a "foreign court." In that event a modern American court
might decide whether or not to take jurisdiction not on the basis of
the so-called rule against "ouster" of jurisdiction but rather in the
exercise of its discretion under the doctrine of forum non conveniens, perhaps taking also into account the equality of the bargaining positions of the parties.14 7
3) Will the Community be able to maintain successfully a claim
of immunity against suit in an American court? It is possible, if not
likely, that the legal status of the Community in the United States
will be determined by special Congressional legislation which would
simultaneously authorize accreditation of a Community diplomatic
mission in Washington. In the absence of such legislation the following observations may be pertinent.
Traditionally, American courts grant immunity from suit to states
under a rule of international law originally founded on the concept
of the equality and sovereignty of states. 148 The courts have been
liberal in according this immunity, responding to and at times going
beyond the wishes of the executive branch.l4 9
On the other hand, surveying the practice of the United States in
1946, a distinguished American commentator concluded that the
United States has denied the existence of any obligation under customary international law to extend to public international organizations or their officials any immunities; a demand for a special status
has been "uniformly resisted" on the ground that such status "is
147
Application of Hamburg-American Line, 135 Misc. 715, 238 N.Y. Sup. 331, affirmed
without opinion, 228 App. Div. 802, 239 N.Y. Sup. 914 (1930) holding that a clause
stipulating exclusive jurisdiction of "Hamburg Courts" and German law as the applicable law is not an agreement to arbitrate within the meaning of the Arbitration Law.
The Court observed that "[I]n any event, the clause cited in the contract herein is not
sufficiently broad to be construed as an agreement to arbitrate." Contra an earlier opinion of a lower court in Kelvin Engineering Co. v. Blanco, 125 Misc. 728, 210 N.Y.
Sup. 10 ( 1925). On agreements attempting to give exclusive jurisdiction to foreign
courts see I EHRENZWEIG, CONFLICT OF LAWS 145-150 (1959); Case-Notes, 23 So. CAL.
L. REV. 595 (1950); Sudburg v. Ambi Verwaltung K.A.A., 213 App. Div. 98, 210 N.Y.
Sup. 164 (1925) and other cases in 56 A.L.R. 2d 300 (1957). But see Wm. H. Muller
and Co. v. Swedish American Line, 224 F. zd 8o6 (2d Cir. 1955) cert. den. 350 U.S.
903, 76 Sup. Ct. 182 (1955) and Learned Hand in Kreuger v. Pennsylvania R. Co., 174
F. 2d 556, at 561 (2d Cir. 1949).
148
Harvard Research in International Law, Competence of Courts in Regard t.o
Foreign States, P. C. Jessup, Reporter, 26 AM. J. INT'L. L. SUPPL. 451-738 (1932).
For a recent expression of this thought see Loomis v. Rogers, 254 F. 2d 941 (D.C. Cir.
1958).
u.• Berizzi Bros. Co. v. S.S. Pesaro, 271 U.S. 562 ( 1926) ; Republic of Mexico v. Hoffman, 324 U.S. 30 (1945); Ex parte Peru: The Ucayali, 318 U.S. 578 (1943).
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as yet dependent upon treaty or upon the municipal law and practice of the state concerned, and . . . there is, therefore, no justification under the law of the United States for conceding any privileged position to international organizations . . . in this country." 150 Since 1946 the United States has become a party to anumber of treaties creating international organizations which grant to
these organizations in the territories of the member states privileges and immunities necessary for the fulfillment of their purposes.151 Such grant is based not on the extension of the concept of
sovereign immunity but rather on the recognition that independence
from local authority is necessary for the organizations to fulfill
their international functions. 152 The International Organizations
Immunities Act enacted in 1945 accords immunity in American
courts to public international organizations in which the United
States participates pursuant to a treaty or under authority of an act
of Congress and which have been designated by the President
through an executive order. The immunity includes "the same immunity from suit and every form of judicial process as is enjoyed by
foreign governments" except insofar as immunity may be waived. 1 " 3
It has been vigorously argued that whatever the state of international law may have been in the past a new rule of customary international law has been established by consistent national practice
in recent years which requires non-member states to grant immunity to any international organization which they have "recognized." 154
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Preuss, The International Organizations Immunities Act, 40 AM. J. INT'L L. 332,
at 333 (1946); 4 Hackworth, Digest of International Law 419-423 (1942). Cf. Note,
The Status of International Organizations under the Law of the United States, 71
HARV. L. REV. 1300, at 1309-1312 (1958). In one case before a lower court arising
prior to the Immunities Act judicial immunity was granted to an international organization of which the United States was a member without a treaty provision requiring
immunity. In that ca~e a writ of attachment, directed to the Pan American Union as
garnishee and based on judgment against an employee of the Union, was struck down
in the attachment proceeding before the Municipal Court of the District of Columbia,
the Court having sustained the plea to the court's jurisdiction. Penfield, The Legal Status
of the Pan American Union, 20 AM.]. INT'L. L. 257 (1926).
151
E.g., Charter of the U.N. art. 105.
152
Kunz, Pri'Vileges and Immunities of International Organizations, 41 AM. ].
INT'L. L. 828, at 847 ( 1947) ·
153
International Organizations Immunities Act Sec. 2(b), 59(1) Stat. 669 (1945), 22
U.S.C. Sec. 288a(b) (1958).
1M La live, L'Immunite de juridiction des hats et des organisations internationales,
84 RECUEIL DES CouRs 293, 304, (1953, Vol. III); on U.S. practice id. 319-324; on
Coal-Steel Community id. 376-383; for a more recent survey of American and foreign
practice see Dinh, Les pri'Vileges et immunitis des organismes internationaux d'apres
les jurisprudences nationa/es depuis I945, 1957 ANNUAIRE FRAN<;:AIS DE DROIT INTERNATIONAL 262.
1
""
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The Community could not assert immunity from judicial process
in American courts on the basis of any treaty or under the Immunities Act. 154 a Whether or not it could prevail on the basis of customary international law is a question. 155 However, it is likely that
the courts would follow a request for immunity from the Department of State. Whether or not the Department would make such
a request is another question. The United States has "recognized"
the Communities in the sense that it has had considerable dealings
with them as entities endowed with international legal personality.
The United States has concluded agreements with the Coal-Steel
Community 156 and Euratom 157 and maintains official relations with
all three Communities through a special diplomatic mission in Brussels. 158 The United States is expected to negotiate agreements on
tariff concessions with the Community rather than with the individual Member States within the framework of the General Agreement
on Tariffs and Trade (G.A.T.T.) 159 It could also be argued that
immunity ought to be granted because the Community may be more
nearly likened to a "state" than any other international organization. In the absence of new legislation the Department may nevertheless be reluctant to do more than to point generally to the United
States relations with the Communities but refrain from a specific
'"'• It could hardly be argued that the U.S. "participates" in the Community within
the meaning of the Immunities Act.
155
In one case where immunity was claimed by the International Refugee Organization before an American court in the U.S. Zone of Occupied Germany, the Court
denied the existence of any obligation to accord on German territory immunity on
the basis of a treaty or the Immunities Act but nevertheless granted immunity on the
basis of a policy statement by the United States High Commissioner, "the highest
executive authority" in the U.S. Zone, which the Court held it could not question.
Apparently as a make-weight argument the Court added: " . . . because of the fact
that I.R.O. is an agency of many foreign governments, it would seem all the more
reasonable that the High Commissioner should not permit an action in our courts that
would directly affect other sovereign powers." The opinion certainly does not indicate
that the Court recognized any obligation to grant immunity under customary international law. Anton Schaffner v. International Refugee Organization, Civil Case No. 11,
Opinion 665, U.S. Ct. App., Allied High Commission for Germany, Aug. 3, 1951, in 46
AM. J. lNT'L. 575 (1952). Had the case arisen in the United States I.R.O. could have
claimed immunity under the Immunities Act and Executive Order 9887, 3 C.F.R.,
1943-1948 Compilation.
156
Loan Agreement signed at Washington April 23, 1954, entered into force April
23, 1954, T.I.A.S. 2945; Agreement Supplementing and Amending the Loan Agreement of April 23, 1954, signed at Luxembourg Dec. 8 and at Washington Dec. 16,
1954, entered into force Dec. 16, 1954, T.I.A.S. 3126.
7
w Agreement Relating to Cooperation for Peaceful Application of Atomic Energy
signed at Brussels May 29 and at Washington June 18, 1958, entered into force Aug.
27, 1958, T.I.A.S. No. 4091 [1959]; [1959] Journal Officiel 312.
:u;s EURATOM CoMMISSION, FIRST GENERAL REPORT 78-81 ( 1958), E. E. C. COMMISSION,
FIRST GENERAL REPORT 126 (1958), E.C.S.C., SEVENTH GENERAL REPORT 38 (1959).
"'°Cf. E.E.C. art. 111(2), 113(3).
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request for immunity, leaving it to the courts to decide the immunity
issue on the basis of common law. One factor which may be considered relevant is the provision in the E.E.C. Treaty to the effect
that subject to the powers conferred upon the Community Court by
the Treaty "cases to which the Community is a party shall not for
that reason alone be excluded from the competence of domestic
courts or tribunals." 160 One could argue that since the Community
in principle is subject to suit in contract before domestic courts, it
should not enjoy immunity in American courts. 161 On the other hand,
the availability of a remedy against the Community either in the
Community Court or in a national court within the Community
would reduce the importance of the American forum for the plaintiff suing the Community and thus the need for denying immunity.
It has been suggested that the uncertainty as to the immunity of the
Coal-Steel Community in American courts was one of the reasons
for stipulating the jurisdiction of the Community Court in disputes
arising from obligations issued by the High Authority in the United
States. 162
Even if immunity is granted in principle to the Community, the
question arises whether it may nevertheless be disallowed in a given
case-and the suit permitted-on the ground that in the matter
before the Court the Community has acted in a "proprietary" function (for instance, when it entered into a contract to buy securities
for purposes of investing funds for which it is responsible) rather
than in a "governmental" function. This distinction, which applies
to activities of states under the more recent commercial treaties concluded by the United States and which is advocated by the United
States Department of State, regrettably has not been established
by judicial decision as a rule of American law as yet. 163
The Community has been endowed with sufficient "domestic"
legal personality in the Member States and we may assume that the
court would recognize the Community's capacity to sue. 164
NEW LEGAL REMEDIES OF ENTERPRISES

160

E.E.C. Treaty art. 183.
Judge Mack in the Pesaro case, 277 Fed. 473 (S.D.N.Y. 1921); National City
Bank v. Republic of China, 348 U.S. 356, at 363 (1955).
162
Delaume, 6 AM. J. COMP. L., supra note 140, at 208-209.
163
Treaty of Commerce, Friendship and Navigation between the United States and
Japan of Oct. 30, 1953, art. XVIII (z). T.l.A.S. No. 2863. The distinction between
governmental and proprietary functions was adopted in a 1952 Department of State
policy declaration, the "Tate Letter," 26 DEP'T. STATE BuLL. 984 (1952). See Berizzi
Bros. Co. v. S.S. Pesaro, 271 U.S. 562 (1926); Ex parte Peru, The Ucayali, 318 U.S.
578 (1943); Republic of Mexico v. Hoffman, The Baja California, 324 U.S. 30 (1945).
1
. . Art 2II. Jenks, The Legal Personality of International Organizations, 22 BRIT.
Ys. lNT'L. L. 267, 273-'79 (1945); Preuss, supra note 150, at 333.
161
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2. ENFORCEMENT OF JUDGMENTS AGAINST
THE COMMUNITY

If an American enterprise obtains a judgment against the Community, how can it be enforced? As pointed out above, under the
Treaty the courts of the Member States may not levy execution
against the Community assets without an authorization from the
Community Court regardless of whether the judgment was rendered
by a domestic or foreign court or by the Community Court itself.
Thus if enforcement of the judgment is sought within the Community an application for authorization will have to be made to the
Community Court.
In considering the application the Court will have to decide
whether the foreign judgment should be given effect (i.e., whether it
should be accorded exequatur) .165 Since the law governing the recognition of foreign judgments varies in the Member States, the Court
may seek to develop its own rules based on principles common to
the national laws. Unless the Court adopts the French rule authorizing in fact a complete review of the foreign judgment, it may limit
itself to considering whether the recognition of the foreign judgment would be contrary to public policy of the Community, whether
the foreign court had jurisdiction, and possibly whether reciprocity
exists in the recognition of foreign judgments. 166 It could, however,
be argued that the exequatur proceeding must take place in the competent national court which ultimately will direct the execution upon
the Community assets and that the Community Court has no other
function than to decide whether immunity against execution will be
waived. Under the first of the two possible interpretations suggested
above an "authorization" by the Community Court would have the
force of its judgment. The competent national court in the Community would be required to perform the execution against Community assets on a showing of nothing more than the authenticity
of the "authorization" paper.
If enforcement of a judgment against the Community is sought
in a non-Member State such as the United States with respect to the
Community's assets located there, the outcome will depend in the
first place upon the question, discussed above, whether the Community is given immunity from judicial process. It may be of interest to
note, however, that American courts deny execution against assets
belonging to a foreign state even where they disallow the immunity
""'REUTER, LA COMMUNAUTE EUROPEENNE DU CHARBON ET DE L'ACIER 80 (1953).
160
NUSSBAUM, PRINCIPLES OF PRIVATE lNTERNAT!ON AL LAW 236-238 ( 1943).
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of such state from suit. International organizations to which the
Immunities Act is applied would presumably enjoy similar immunity.
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167

3·

ENFORCEMENT OF JUDGMENTS OBTAINED
BY THE COMMUNITY

If the Community obtains a judgment against an enterprise either
in a national court of a Member State or in the Community Court,
will such judgment be enforceable outside the Community and specifically in the United States? If the judgment was rendered by a court
in a Member State, the American court would apply its rules concerning suits on foreign judgments. 168 If the judgment was rendered
by the Community Court, the American court will consider it more
likely a "foreign judgment" than an arbitral award. If the Community Court's judgment was rendered in a suit on a contract in
which that Court's jurisdiction was stipulated; it is difficult to conceive of reasons based on lack of jurisdiction or public policy justifying an American court's denying enforcement. 169
It is most improbable that an American court would allow enforcement of a Community Court judgment imposing, for instance,
a penalty against an American enterprise for violation of an antitrust provision of the Treaty. Such judgment would very likely be
refused enforcement on the general principle refusing enforcement
of foreign penalties. 170
V. THE COMMUNITY COURT: PROCEDURE AND
SOURCES OF LAW

An enterprise seeking relief in the Community Court will be
directly concerned with the procedures applicable in cases before the
Court and the sources of law upon which it will draw.

A.

PROCEDURE AND FINALITY
I. TIME LIMITATIONS

An enterprise must bring its appeal for annulment within two
months from the time it was notified or had knowledge of the act
167
Dexter & Carpenter Inc. v. Kunglig Jarnvagsstyrelsen, 43 F. 2d 705, at 708 (2d
Cir. 1930), cert. den. 282 U.S. 896 (1931).
168
STUMBERG, CoNFLICT OF LAWS 13o-133 (zd. ed., 1951).
160
1£ the Court follows the doctrine of reciprocity under Hilton v. Guyot, 159 U.S.
113 (1895), lack of reciprocity would be difficult to establish before the Community
Court has had occasion to pass upon the conclusiveness of an American judgment.
170
STUMBERG, supra note 168, at 118-119, 130.
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it seeks to contest. 171 Suits for inaction of an institution may be
brought only after the institution has failed to act during a period
of two months following a request for action; the suit must be
brought within two months after the lapse of that period. 172 A
party with residence habituelle outside of Europe is given an additional month. Actions in tort must be brought within five years
from the "occurrence of the circumstance giving rise thereto," 173
while the limitation on contract claims, where jurisdiction of the
Court has been stipulated, presumably will be determined by the
"law applying to the contract." 174 The bar resulting from the lapse
of the time limitations may be overcome by proof of an "Act of
God or force majeure." 175
2. PROCEDURE

The proceeding before the Court is divided into a written and an
oral stage. 176 Like the French Conseil d'Etat, the Court is grouped
into chambers to which the President of the Court assigns cases and
which prepare the cases for public hearing and final disposition.
This procedure differs from that of the International Court of Justice where chambers may be utilized with the consent of the parties
only. 177 The Court may appoint a rapporteur from among the judges
to guide the case through the preliminary investigation ( "instruction") after the basic documents, such as the complaint, the answer,
and replies, have been filed. 178 As is true in cases before the French
Conseil d'Etat, 179 but not in those before the International Court of
Justice/ 80 the written proceeding and the preliminary investigation
171

Art. 173 para. 3·
Art. 175 paras. 2-3. These time limitations are increased by specified periods of
time to allow for the distance of the parties from the Court. Reglement de procedure
art. 81 § 2 (hereinafter cited as Rules of Procedure), [1959] Journal Officiel 350, at
368. (For certain modifications of the texts of the Rules in the four languages see
[r96o] Journal Officiel 13-16.) A decision of the Court provides for an additional two
days if the parties reside in Belgium, six days for Germany, Metropolitan France and
the Netherlands, ten days for Italy, fifteen days for other European countries, and one
month for all other countries. [1959] Journal Officiel 378.
173
Protocol on the Statute of the Court art. 43 (hereinafter cited as Protocol).
17
• Art. 2 r 5·
175
Protocol art. 42.
176
Protocol art. 18.
177
Rules of Procedure arts. 24 and 46; for the French Conseil d'Etat see SCHWARTZ,
FRENCH ADM!N!STRAT!VE LAW AND THE COMMON-LAW WoRLD 131-149 ( 1954). Statute
of the I.C.J. arts. 26(3) and 29. The United States Supreme Court does not utilize
chambers.
178
Rules of Procedure arts. 45-54.
1
7ll ScHWARTZ, op. cit., supra note 177, at qr-r4r.
180
Statute of the I.C.J. art. 43 ( 5) which shows the large scope of the oral proceding
before that Court.
172
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of the case by the chamber are more important than the oral hearing.
During this preliminary investigation witnesses are called either by
the parties, or-in keeping with the inquisitional nature of the
Court's procedure-by the Court; expert testimony may be taken
upon a Court order calling for expertise. 181 Oral hearings are
scheduled only after all relevant information has been collected,
testimony heard, and expert reports received in the preliminary investigation.182 During the oral hearing the parties have a final chance
to argue their views and the Court Advocate General presents his
conclusions and observations to the Court, 183 but evidence may be
submitted only by order of the Court. 184 Both the preliminary investigation and the oral hearing are public unless otherwise ordered
by the Court. 185
In all proceedings an enterprise, whether a natural or legal person, must be represented by counsel who is a member of the bar of
one of the Member States or who is a professor of law whose national law allows him to practice before national courts. 186 There
is no separate bar of the Community Court. 187 Thus, the conditions
for admission to practice before the Community Court are midway
between the strict requirements of the United States Supreme Court,
which has a special bar of its own, and the much looser provisions of
the International Court of Justice which require that parties be
represented by "agents" without specifying their qualifications. 188
The legal department of the High Authority has defended the
Authority before the Court and has acquired an outstanding reputation in presenting the Community view in the face of what at times
appeared to be cryptic complaints by some plaintiffs. The legal departments of the Authority and of the E.E.C. and Euratom Commissions have now been consolidated into a "common service" composed of some forty-nine lawyers. Since so much of the formal power
181
Rules of Procedure arts. 47 and 49; SCHWARTZ, op. cit. supra note 177, at 127-138,
explains that in the Conseil d'Etat an "order for expertise" means the calling of expert
witnesses, by the Court, from a permanently established list of experts in particular
professional fields. These experts have the power to conduct their own investigation
and to submit a report on their findings. The latter is also true of the Community Court
procedure. Rules of Procedure art. 49·
182
Rules of Procedure arts. 54-55·
183
Rules of Procedure arts. 56-59.
104
Rules of Procedure art. 6o.
180
Rules of Procedure arts. 46 § 2 and 56.
186
Protocol art. 17 pars. 2 and 5; Rules of Procedure art. 36.
187
Riese, Die Verfahrensordnung des Gerichtshofes der Europiiischen Gemeinschaft
fiir Koh/e und Stahl, 6 NEUE }URISTISCHE WOCHENSCHRIFT 521 1 at 524 (1953).
188
Rules 5-6 of the United States Supreme Court, 28 U.S.C. Appendix 1958; Statute
of the I.C.J. art. 42.
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of decision has been shifted in the new treaties from the "executive"
to the Councils of Ministers, some appeals may now have to be
directed against acts of the Councils. The question will therefore
arise as to who will conduct the defense of the Councils against such
appeals: will it be the "common service" which has the legal talent
with accumulated valuable experience or will the Councils be defended by the small legal section in the Secretariat of the Councils?
For purposes of service all parties must elect domicile at the seat
of the Court and specify persons who are authorized to accept service of all communications and documents. 189 The proceeding is conducted in one of the four official languages of the CommunityDutch, French, German, Italian. If the defendant is a Member
State, or a person, natural or legal, of the nationality of a Member
State, the language of that state will be used; if the defendant is an
institution of the Community, or a person, natural or legal, of the
nationality of a third country, the language of the plaintiff will be
used. In all cases, the Court may, however, make special arrangements.190

3· THE JUDGMENTS OF THE COURT
The judgments of the Court are final. They are not subject to
review except in three specified cases. (I) A judgment may be reviewed by the Court upon the application of a third party which is
affected by the judgment but was not represented in the case. 191
( 2) The Court may be asked by an interested party or institution
to interpret its judgment if difficulties arise as to its meaning and
scope. 192 Strictly speaking, this is not a case of review of the judgment, since the request for an interpretation may not be used as a
means for obtaining another determination of the case on the merits.193 ( 3) Finally, a case may be re-opened and judgment reviewed
in the sense of a proceeding de novo-if, within a ten year period,
a new fact is discovered which would have "decisive influence," but
the appeal must be instituted within three months after the appellant
learned the new fact. 194
189

Rules of Procedure arts. 38 § 2 and 40 § 1 last par.
Rules of Procedure art. 29 § 2.
'"'Protocol art. 39; Rules of Procedure art. 97·
102
Protocol art. 40; Rules of Procedure art. 102.
'""See E.C.S.C. case 5-55, Sammlung, Vol. I, 275, at 292-293. A similar provision is
included in the Statute of the I.C.J. art. 6o.
"''Protocol art. 41 ; Rules of Procedure arts. 98-roo. Art. 61 of the Statute of the
I.C.J. provides for a review in identical terms. Both provisions envision a procedure
in two stages: (a) a judgment finding the existence of a previously unknown fact, and
(b) the proceeding reviewing the original judgment. Curiously enough, the Treaty
100
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Judgments vary in form. Some follow the syllogistic pattern of
French courts while others are in the narrative form of German
(and American) courts as well as of the International Court of
Justice.
In striking contrast to the rights of litigants in an American court,
parties before the Community Court have a right to a decision by
the Court which takes account of their main lines of argument. If
a judgment fails to consider one of the party's principal arguments,
the party concerned may request the Court for a ruling. 195
The Court has the power to render judgments by default. Like
the International Court of Justice, the Court in such cases is required to examine not only whether it has jurisdiction but also
whether the claim "seems to be well founded." 196 As pointed out
previously, the judgments of the Court are enforceable in Member
States on the same conditions as administrative acts of the Community institutions.

B.

THE CouRT's SouRcEs OF LAw 197

The Treaty contains no general and comprehensive statement of
the sources of law analogous to Article 3 8 of the Statute of the
International Court of Justice. 198 The Community Court draws
upon the Treaty and extrinsic aids to its interpretation, upon international law, national laws of the Member States, and general
principles common to these national laws, and upon acts and practices of the Community institutions.
I. THE TREATY

The most important source of Community law is, of course, the
Treaty, to which several lists, protocols, and supplementary conventions are annexed. 199 It is the standard by which all activities of the
omits the limitation contained in the Statute of the I.C.J. whereby a review is excluded if the party failed to discover the fact through its own negligence.
1915
Rules of Procedure art. 67.
106
Rules of Procedure art. 94 §§ 1-2; Statute of the I.C.J. art. 53·
107
Steindorff, ARCH!V DES VoLKERRECHTS supra note 67, at 52-55.
109
Statute of the I.C.J. art. 38: "x. The Court. . . . shall apply:
(a) international conventions, . . . ;
(b) international custom, .•. ;
(c) the general principles of law recognized by civilized nations;
(d) ••. , judicial decisions and the teachings of the most highly qualified publicists. . . ."
199
The Final Act of the Intergovernmental Conference on the Common Market and
Euratom lists the relevant texts. See Treaty establishing the European Economic
Community as published by the Secretariat of the Interim Committee for the Common
Market and Euratom 365-368 (Publication 1931 bis/s/57/4, Brussels).
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institutions are tested. Its provisions are to be interpreted in the
light of the provisions laying down the general principles and objectives of the Community. 200 The practice in the United Nations
where Charter provisions are consistently interpreted in the light
of the "Purposes and Principles" of the United Nations offers an
analogy. In the Geitling case, for example, the Court utilized the
general principles stated in Article 4 of the Coal-Steel Community
Treaty to interpret the concept of "discrimination" of the anti-cartel article. 201
Some clarification may be also gained by comparing the text of a
provision in the French, German, Italian, and Dutch versions of
the Treaty, all of which are equally authentic. The purpose of such
a comparison {which at times may compound the confusion rather
than clarify) is not to arrive at a majority vote but to seek clarification of the true scope of the provision, to find that version which
serves the ends of the Treaty best. 202
Of the preparatory materials commonly used as extrinsic aid for
the interpretation of a treaty relatively few documents are available reflecting the opinions of the negotiators of the E.E.C. Treaty
and the positions of the governments during the negotiations. Foremost among them is the "Spaak Report." 203 On the other hand, a
number of reports of Member Governments to their parliaments,
their statements at the time of the ratification debates, and records
of these debates are available. They have, however, a limited value
for purposes of establishing the intent of the Treaty framers, and
most of these materials are in any case not very enlightening.
The four volumes of judgments of the Court rendered under the
Coal-Steel Community Treaty offer an important "extrinsic aid"
since many of its provisions were included verbatim in the E.E.C.
Treaty. This use of precedent would be justified on the presumption
that the continued use of a term indicates the intent to accept its
established interpretation. Caution is in order, however, when the
200
E.q., Part One of the Treaty is entitled "Principles." See Lagrange, L'Ordre
juridique de Ia C.E.C.A. vu a traevrs Ia jurisprudence de sa Cour de Justice, 74
REVUE DU DROIT PUBLIC ET DE LA SciENCE POLITIQUE 841, at 844-847 (1958).
201
Case 2-56, Sammlung, Vol. III, 9· Cf. Bebr, The Development of a Community
Law by the Court of the European Coal and Steel Community, 42 MINN. L. REV. 845
( 1958}.
202
Daig, ARCH. D.o. R. supra note 19, at 157. See art. 248. Polach, On the Margin of
the Rome Treaties, 7 AM. J. CoMP. L. 593 ( 1958).
2 3
" Rapport des Chefs de Delegation aux Ministres des Affaires Etrangeres ( Spaak
Report}, published by the Comite Intergouvernemental cree par Ia Conference de
Messine (1956); see also the Messina Declaration and other documents collected in X
CHRONIQUE DE POLITIQUE ETRANGERE, Nos. 4-6 (Brussels 1957),
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connotation of an identical term is varied in the new Treaty, however slight the variation may be. Thus, as shown above, detournement de pouvoir (misapplication of power) is a ground for appeal
against administrative acts in both Treaties. To the extent that a
definition of its meaning is needed under the new Treaty, the CoalSteel jurisprudence will serve as a valuable precedent although it
must be used with circumspection. 204
2. INTERNATIONAL LAW

It has been suggested that to the extent that the Court applies
international law it should look to Article 38 of the Statute of the
International Court of Justice as the best general statement of
sources of internationallaw. 205
Several types of international agreements may provide a source
of Community law: those concluded by the Community as a person
under international law with third states (for example, trade agreements), those concluded among Member States, 206 and finally those
to which the Treaty makes explicit reference. Such reference is contained, for example, in Article 131, paragraph 3 of the Treaty which
provides for the association of the overseas territories with the
Community "in conformity with the principles stated in the Preamble" to the Treaty; the Preamble, in its eighth paragraph, refers
to the Charter of the United Nations. The result of this reference
is that the association of the overseas territories under the Treaty
must not only conform to the particular provisions of the Treaty
but also take into consideration the principles of the United Nations
Charter, such as the principle of self-determination, 207 however
limited the legal content of this principle may be at this time.
The Court will resort to customary rules of international law and
general principles when interpreting the above international agreements, when defining the relations of the Community with third
countries (such as the right of active and passive legation), and
perhaps as a subsidiary source when enunciating a rule applicable to
= Pinay, La Cour de Justice des Communautes Europeennes, 1959 REVUE nu
MARCHE CoMMUN 138, at 144 (No. 12).
200
MATHIJSEN, op. cit. supra note so, at 90 and 157-158. Fitzmaurice, Some Problems
regarding the Formal Sources of International Law, SYMBOLAE VERZIJL 161-168, 173176 ( 1958) includes natural law as one of the sources of international law.
206
Cf. art. 220.
207
Germany, Deutscher Bundestag, 2 Wahlperiode, Schriftlicher Bericht des J.
Sonderausschusses Gemeinsamer Markt/Euratom iiber den Entwurf eines Gesetzes
zu den Jlertriigen vom 25 Miirz I957 zur Griindung der Europiiischen Wirtschaftsgemeinschaft ... (1957), Drucksache 366o, at 56.-U.N. Charter art. 73·
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the relations between Member States in matters not arising directly
under the Treaty-not unlike the United States Supreme Court
when it resorts to rules of international law in adjudicating controversies among the States of the Union. 208 In one instance, without
drawing a sharp distinction between sources, the Court applied a
rule of interpretation which it held was "generally recognized both in
international law and national law." 209

3·

NATIONAL LAWS OF MEMBER STATES AND GENERAL
PRINCIPLES COMMON TO THEM

The Treaty refers explicitly to national law, for instance when it
provides that forced execution of a pecuniary obligation imposed
upon an enterprise by an institution shall be governed by the rules of
civil procedure in force in the Member State where it takes place. 210
The Treaty refers explicitly to the "general principles common
to the laws of the Member States" as the source of law to govern
Community tort cases. The Court is required to scrutinize the six
national legal systems for common principles, a task of some magnitude considering the differences among these systems. 211 This source
is reminiscent of the general principles of law of civilized nations
included in Article 38 of the Statute of the International Court of
Justice.
In cases of contracts to which the Community is a party the Treaty
requires reference to "the law applying to the contract concerned."
How will the Community Court determine the choice-of-law rule
pointing to the applicable law? One possibility would be for the
Court to refer to the choice-of-law rule of some other forum-as
American federal courts since Erie v. Tompkins 212 have done in
diversity-of-citizenship cases, applying the choice-of-law rule of the
State in which they are sitting. The Community Court could, for
instance, refer to the choice-of-law rule of the national court which
would have had jurisdiction if the contract had not stipulated the
jurisdiction of the Community Court. 213 Another possibility would
008
Cf. Virginia v. Tennessee, 148 U.S. 503 ( 1893) ; Arkansas v. Tennessee, 246 U.S.
158 (1917); New Jersey v. Delaware, 291 U.S. 361 (1934).
"""Case 8-55, Sammlung, Vol. II, 297, at 312.
210
Art. 192.
211
Art. 215 par. 2. Daig, ARCH. D. o. R. supra note 19, at 183-184. Braband, Liability
in Tort of the Government and its Employees: a Comparative Analysis, 33 N.Y.U.L.
REV. 18 (1958).
212
Erie R. Co. v. Tompkins, 304 U.S. 64 ( 1938) ; Klaxon Co. v. Stentor Electric Mfg.
Co., 313 U.S. 487 ( 1941).
213
Daig, ARCH. D. 0. R. supra note 19, at 203 j cf. RAAPE, INTERNATIONALES PRIVATRECHT
527 (4th ed. 1955).
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be for the Court to apply the substantive law of the court of the
jurisdiction in which, in the absence of the Community Court, the
plaintiff would presumably have sought relief-an approach followed at times by special international tribunals. 214 Since courts in
more than one state may well have jurisdiction with respect to the
contract case in question, as well as for other reasons, the better rule
might be for the Community Court to develop its own choice-of-law
rules from the general principles common to the laws of the six
Member States. 215 Since the jurisdiction of the Community Court
in contract cases must in any event be stipulated by the parties, the
contract may stipulate also the law which the parties wish to govern
the contract. New York law, for example, was stipulated as governing High Authority obligations issued in the United States. 216 The
Coal-Steel Community Treaty contains no provision concerning the
applicable law in tort or contract cases involving the Community
comparable to the provision in the E.E.C. Treaty discussed above.
Where will the Community Court seek a rule of law in those instances in which the Treaty is silent and contains no specific reference to national law or to the common general principles? The
answer to this question will have a profound effect on the growth of
Community "common law." When the Treaty provides that "any
. . . legal person" has the right of appeal to the Community
Court, 217 the Court most likely will look to the national law of the
appellant to determine whether or not it is a "legal person." In
most instances, however, the Court may be well advised to look
to the common general principles rather than to an individual na214

NUSSBAUM, PRINCIPLES OF PRIVATE INTERNATIONAL LAW 43 (1943), referring to decisions of the Mixed Arbitral Tribunal instituted by the Treaty of Versailles. WoLFF,
PRIVATE INTERNATIONAL LAW 91-94 (1945).
21
" The Permanent Court of International Justice stated in the Serbian and Brazilian
Loan Cases:
"The Court, which has before it a dispute involving the question as to the law which
governs the contractual obligations at issue, can determine what this law is only by
reference to the actual nature of these obligations and to the circumstances attendant
upon their creation, though it may also take into account the expressed or presumed
intention of the Parties. Moreover, this would seem to be in accord with the practice
of municipal courts in the absence of rules of municipal law concerning the settlement
of conflicts of law."
Serbian Bonds Issued in France, P.C.I.J. ser. A, No. 14 at 41 (1929).
216
High Authority and Bank for International Settlements, Tenth supplemental Indenture to the Act of Pledge dated November 28, 1954, s% Secured Bonds (Eleventh
Series), June 1958, Art. III, sec. 10. However, questions with respect to the interpretation or application of the Act of Pledge are to be determined "in accordance with
the law which would otherwise be appropriate for such determination." See Salmon,
note 140 supra, at 278.
7
!11 Art. 173 para. 2.
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tionallaw in order to develop Community definitions of such concepts as "worker," "non-wage-earning activities," "current payments," and the like. 218 In one case the Coal-Steel Community Court
applied a principle common to the laws of the Member States, that
is that a party is deemed to have notice of a letter when it has come
in regular course "within the internal sphere of the addressee." 219
In another case the Court, faced with an administrative law question
for which it could not find a rule in the Treaty itself felt compelled
to make the decision "taking into account the rules recognized in
the legislation, doctrine and jurisprudence of the Member
States." 220
Even where the Treaty concept may have been adopted from a
particular national system, such as the French notion of detournement de pouvoir} the Coal-Steel Community Court has sought to
devise a Community definition rather than looking to French law
only.221
4·

ACTS AND PRACTICES OF THE INSTITUTIONS

The acts of the Council and the Commission adopted in the exercise of their power are a vital source of Community law. The regulations and other acts of the institutions will eventually have to
fill important gaps in the Community legal framework. The "lawmaking" process is dependent upon more or less specific authorization in the Treaty. It may extend somewhat beyond these confines, however, under the "general clause" of Article 235 which
authorizes the Council to take measures, which while not expressly
sanctioned in the Treaty, are necessary for the achievement of its
objectives. The same clause in the Coal-Steel Treaty has already
been invoked by the High Authority. 222 Finally, the practices of the
institutions may lay a basis for customary rules.
To what extent does the Court itself "make law" drawing upon
218
Arts. 48(2), 52 para. 2, 67(2). See Reuter, Aspects de Ia Communaute Economique Europtfenne, 1958 REVUE DU MARCHE COMMUN 161, at 168 (No. 3).
219
E.C.S.C. case 8-56, Sammlung, Vol. III, 189, at 200.
""'Joint E.C.S.C. cases 7-56 and 3-57 to 7-57, id. 83, at 118-119.
221
Lagrange, supra note zoo, at 857 and n. 14. Perhaps the same approach could
apply to the Coal-Steel provisions concerning the tort liability of the Community which
employ the French distinction between faute de service and faute personnel/e. See
generally, Kautzor-Schroeder, supra note 134, at 201. MucH, op. cit., supra note 134,
particularly at 3 r, 67-77.
222
The provision is art. 95 of the E.C.S.C. Treaty. In its decision 27-58, [1958]
Journal Officiel 486, the High Authority, with the unanimous consent of the Council
utilized art. 95 to institute a subsidy to the coal industry in order to prevent unemployment resulting from the extraordinarily high stock piling of coal. In decision 22591 [1959] Journal Officiel 418, art. 95 was used to grant temporary unemployment
compensation to Belgian coal workers.
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the sources indicated above? The jurisprudence of the Court itself
is unquestionably an important source of law particularly where the
Court interprets incomplete and ambiguous provisions of the
Treaty. "Wherever there are courts, the law grows in the hands of
the judges." 223 Some view the Court's power to "make law" with
misgivings. Since the Court is not subject to any control, these
critics are not prepared to concede that it can "make law" in the
sense that the other institutions make law. 224 Continental legal
theory is more strongly opposed to judge-made law 225 than is the
common law tradition. Yet it seems likely that the Community
Court, in due course, will play a significant role in the development
of Community law. The need for the Court to assist in adapting the
broad Treaty provisions to concrete situations is accentuated by the
fact that there is no Community legislature endowed with general
legislative power and that the Treaty may be formally revised only
through a cumbersome amendment process requiring the ratification by all Member States.
NEW LEGAL REMEDIES OF ENTERPRISES

CONCLUSIONS

Enterprises-whether natural or legal persons, whether nationals
of a Member State or of a third State such as the United Statesare accorded the right to appeal to the Community Court against
administrative acts of the Commission and of the Council which
directly and specifically affect them on the grounds defined in the
Treaty. Similarly, under specific circumstances enterprises may contest the failure of the institutions to issue an administrative act. The
adequacy of these legal remedies will depend to an important degree
on the jurisprudence of the Court, whether it will, for instance, continue the practice of the Coal-Steel Community Court and interpret
broadly the right of appeal. The Coal-Steel Community Court
utilized the concept of detournement de pouvoir to give private
parties standing to contest general decisions. In view of the limiting
language of the E.E.C. Treaty, the question may arise whether the
Court will be able or willing to grant appeals under that Treaty in
all situations where "direct and specific concern" of the enterprise
affected would warrant it.
Under an arrangement resembling somewhat a federal system
228 Mathijsen, op. cit. supra note 50, quoting Schwarzenberger at 105-106; Ophiils,
Gerichtsbarkeit und Rechtsprechung im Schumanplan, 4 NEUE ]URISTISCHE WocHENSCHRIFT 693-694 (1951).
224
STEINDORFF, op. cit. supra note 29, at 16-17.
220

For two classic statements, see LAUN, DAS FRE!E ERMESSEN UNO SEINE GRE!'ZEN

105 (1910), and HAURIOU, PRINCIPES DE DROIT PUBLIC 33-40 (1916).
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national courts of last resort must refer to the Community Court for
binding determination questions concerning the Treaty or acts of
the Community institutions which arise in proceedings before these
courts. Where the right of a party depends on the proper application of the Community law, the adequacy of its legal remedy may
depend on the compliance by the national courts with the Treaty
mandate. In at least one case a national court gave less than the intended effect to this Treaty mandate and refused to submit certain
questions to the Community Court. A possible solution would be
the development by the Community Court of a procedure similar to
the writ of certiorari in American law whereby the Community
Court on request of a party could direct the national court of last
resort to submit to it the record. Such procedure would deepen the
"breach" in the "integrity of national systems."
Where the Community becomes liable to an enterprise for damages on account of an act of a Community employee or of a Community institution, the enterprise may seek recovery in the Community Court only. This Court will decide the case in accordance with
the general principles common to the laws of the Member States.
Where, on the other hand, an enterprise has entered into a contract
with the Community, it may sue on such contract in the competent
national court only, unless the jurisdiction of the Community Court
is stipulated in the contract. In case of such stipulation, the Community Court will decide the question of contractual liability in
accordance with "the law applying to the contract concerned."
Thus from the viewpoint of the development of a "quasi-federal
legal system," the Court has the potential to develop a "Community law" not only in the sphere of the administrative and constitutional law of the Community, but also in the private law
sphere by drawing upon general principles common to the laws of
the Member States.
The armory of legal remedies will, of course, not depend only on
the attitude of the Court. The regulations and other administrative
acts which the institutions are required to issue for the implementation of the Treaty will have an important impact on the remedies of
the enterprises in the Community.

