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OF THE WRIT.

When replevin will 1ie.—In all cases not in
ter‘ specially provided for, proceedings in replevin
justice shall be governed by the two hundred and
and two hundred and fourteenth chapters of the
-Laws of eighteen hundred and seventy-one, as the
§ 100.

this chap
before a
thirteenth
Compiled
case may

be.’

“Whenever any goods or chattels shall have been unlawfully
taken, or unlawfully detained, an action of replevin may be
brought for the recovery thereof, and for the recovery of the
damages sustained by such unlawful taking or detention, ex
cept in the cases hereinafter excepted/’3
1-(‘. I... Chap. 34.
See C. L.. 1807,
2—C. L.. i 752.
chapters 294 and 295.
Those chap
ters are equally obligatory on justice-‘s
Elliott
courts as on circuit courts:
v. \\'hltmore. 5 .\ilch., 533'»-6: Rentsch
lcr v. Fox. 130 .\iich.. 499: 90 N. W.,
Replevln will lie before a jus
275.
tice to recover property wrongfully
where its
taken on federal process
value is not such as to give the fed
eral court Jurisdiction.
hut is such as
to bring it within the Justice's juris
diction.
Carew v. Matthews, 41 Mich.,
576: 2 N. W.. 829.
3—C. L., l 10648.
As to the form of the action, the
be
statute recognizes no distinction
tween replevin for taking and that for
7

detaining property, hut the action is,
in form, in all cases, for detaining
only: Trudo v. Anderson, 10 Mich.,
370; Hickey v. Hinsdale,
12 Mich.,
103; Le Roy v. East Saginaw Ry., 18
Mieh., 234.
in this state replevin is
founded on an unlawful
detention.
whether the taking was unlawful or
Sexton v. McDowd, 38 Mich..
not:
148: Hickey v. lilnadale, 12 Mlch., 99.
Unlawful
detention being the founda
tion of the action. it must obtain at
the commencement
of the suit:
Gil
Crosby, 61 Mich.. 413: 28
dos
v.
N. W.. 153: Eldridge v. Sherman, 70
Mlch., 266: 38 N. W.. 255: Adrlance
v. Rutherford.
57 Mlch., 170; 23 N.
W., 718; Pearl v. Garlock, 61 h!ich.,
419; 28 N. W., 155; Rose v. Eaton,

97

§ 100

PROCEEDiNGS iN

aim>1.Ev1N

ACTIONS.

CH._IV.

“Whenever, by any statute, executors or other persons,
to maintain
suing in the right of another, are authorized
actions of trespass or trover, for any personal property, unlaw
fully taken or unlawfully detained, such persons may maintain
actions of replevin for such property.”

“No replevin shall lie for any property taken by virtue of
any warrant for the collection of any tax, assessment or ﬁne,
in pursuance of any statute of-this state.”-'*
77 Mich., 247; 43 N. W., 972; Colby
v. Postman, 115 Mich., 95; 72 N. W.,
1098; Reid, Murdock & Co. v. Ferris,
112 i\ilch., 693: 71 N. W., -184. and
If goods have been fraud
cases cited.

ulently disposed
of or concealed
to
may
replevin
be
avoid
the
writ.
maintained though it develops that he
at the
was not in actual possession
Giidos v. Cros
time the writ issued:
28 N. W., 158;
by. 61 Mich., 413;
Hail v. Kalamazoo, 131 l\iich.. 404:
W., 615.
Anything
showing
91 N.
that the plalntiit is not entitled to pos
Upham
session will defeat his action:
v. Caldwell, 100 Mich., 264: 58 N. W.,
1001.
And
See post, p. 100, note 7.
it proceeds on the idea that the prop
erty is actually withheld by the de
fendant, and is to be taken by the
oﬂicer under his process from him:
Sexton v. McDowd, 38 Mich.. 148-50.
Replevin is a possessory action, and
the plaintiff
the object is to enable
to obtain the
actual possession
of
property wrongfully detained from him
at the time the action is brought; and
ii’ the property was actually
in the
plaintiff's
possession at the time of
suing out the writ, the action cannot
be maintained; therefore, where an of
ﬂcer levied an execution upon property
in the dwelling-house of the execu
but claimed as exempt
tion debtor,
from execution, and made a/n inventory
thereof, but did not
and appraisal
remove
the same, and lett the house
and property as he found it, but still
claiming the property under the levy,
it was held that the debtor could not
maintain replevin, because he still had
the actual possession of the property:
Hickey v. Hinsdale, 12 Mlch., 99. But
where, in a similar case. the oiiicer
took
attached exempt property. and
part oi’ it away and locked the re

mainder in a trunk which was left in
the debtor's oiiice where the levy was
made,
with the understanding
with
the debtor that the oﬂicer should there
by lose no rights under the levy, it
was held that there_ was such a depri
vaiion of possession as to enable the
debtor to maintain replevin:
Maxon
v. I’errott, 17 Mich., 332.
The plain
tiii‘ must be entitled to the possession
of the property at the time the writ
issues:
Clark v. West, 23 Mich., 247;
Hunt v. Strew, 33 Mich., 85.
But
the mere present right to possession
is sutiicient without any further valu
able interest:
Woolston v. Smead, 42
.‘iiich., 57; 3 N. W., 251: Van Baalen
v. Dean, 27 Mich..
104.
A sale of
goods made on Sunday being void. the
vendor may, on a subsequent day, ten
der hutl; the purchase price and re
plevy the property:
Tucker v. Mow
rey, 12 Mich., 378.
For a discussion oi’ the law control
ling the pleadings and evidence
in a
suit in replevin, see, post, §§ 6-i9-659.
4——C. L., Q 10649.
Justices have
jurisdiction
in replevin against an ad
ministrator: Singer Mtg. Co. v. Ben
jamin, 55 Mich., 333; 21 N. W., 358;
23 N. W., 25; and to recover beasts
Swarthout,
distrained:
Pistorius v.
67 Mich., 186: 34 N. W., 547.
5—C. L., 5 10651.
Although the yarrant may have is
sued erroneously or irregularly,
it on
its face it gives authority to the oﬂicer
to collect the tax. tine, etc., replevin
cannot be sustained for property taken
upon it:
People v. Albany C. P., 7
Wend., 485.
The provision oi’ this sec
tion (I 10651). “That no replevin shall
lie tor property taken by virtue of any
warrant for the collection oi‘ any tax."
etc., must be construed to apply only
to cases where the property seized is
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“No replevin shall lie at the suit of the defendant in any
execution or attachment, to recover goods or chattels seized
by virtue thereof, unless such goods or chattels are exempted
by law from such execution or attachment; nor shall a replevin
lie at the suit of any other person, unless he shall, at the time,
have a right to reduce into his possession the goods taken or de
tained.’

’°

The plaintiff in replevin must have a general or special prop
erty in the goods taken, and zi right to their possession at the
time of the taking and detention and when the writ was issued,
that of the person. or one in privity
with the person. against whom the tax
There must be juris
was assessed.
diction to levy the tax for which the
property has been taken or replevin
will lie to recover
it.
Sec post,
§
650, note 15.
Travers v. iusiee, ii)
Mich., 98: sec Le Roy v. East Sagi
naw Ry.. 18 .\iich.. 234: .\icCoy v. An
502; 11 N. W.,
47 Mich.,
derson.
290; Hill v. Wright, 49 Mich., 230:
13 N. W., 528; Curtiss v. Witt. 110
Mich.. 131; 67 N. W., 1106; Tousey
v. Post, 91 Mich., 634; 52 N. W., 57;
ifhittairer v. Fuller, 96 Mich., 141;
65 N. W., 812: Pioneer Fuel Co. v.
liaiioy. 131 Mich., 466; 91 N. W.,
Repievin, however, will not lie
750.
for property taken by the proper oi!
ccr, the tax roll and warrant being
fair on their face: Mogg v. iiaii. 83
Mich., 578; 47 N. W., 553: Boyce v.
84 .\iich.. 490: 47 N. W..
‘Peterson.
1095: and cases cited in the opinion:
Boyce v. Stevens. 86 Mich., 549; 49 N.
W., 577: Gray v. Finn, 96 Mich., 62;
55 N. W., 615; (hirtiss v. Witt, 110
Mich., 131; 61’ N. W., 1108; Michi
gan lake Superior Power Co. v. At
wood. 126 .\iich.. 651; 86 N. W., 139;
(‘. 8: L. Co. v. Scott,
Northwestern
123 Mich., R57: 82 N. W., 76; Stever
v. Brown. 119 Mich., 196; 77 N. W.,
704.

6—(‘. I... I 10652.
As to what prop
erty is exempt, see. C. b.. I 10322.
The execution or attachment writs do
not establish rights to property against
others: their’force is spent in this
direction when they operate to protect
the oﬂicer from being held responsible
Le Roy v. East Sagi
as 0. wrongdoer:

naw Ry., 18 Mich., 239; Adams v.
iiuhbard, 30 l\iich.. 104; Gidday v.
Witherspoon.
35 Mich.,
368.
it is
not necessary that piaintiﬂ have more
than the mere right of possession
in
order to maintain replevin:
Wooiston
v. Smend, 42 Mich., 5-l: 3 N. W., 251.
A human corpse
is not "property"
such as that the next of kin can
maintain replevin for it:
Kt-yes
v.
Konkei, 119 Mich., 550; 78 N. W.,
G49.

Where goods were taken in execu
tion, they not being at the time in the
possession
of the debtor in the execu
tion, but in the possession
of a third
Held, that the third person
person:
might maintain replevin:
Judd v. Fox,
9 (Tow.. 259.
And property seized in
execution while in the possession
of
the defendant in execution. may be re
plevied by another who has the im
mediate right of possession:
Bassett
v. Armstrong. 6 Mich., 397.
And so,
property which is exempt, if taken on
execution. may be repievied by
the
judgment debtor:
Hickey v. iiinsdaie,
12 Mich., 99; Maxon v. Perrott.
17
Mich., 332: Durfee v.
McCiurg,
5
Mich., 532, 537.
A husband and wife
may join in an action to recover
ex
Shepard v. Cross, 33
empt property:
Mich., 96.

if

the judgment were void, any pre
tended execution issued upon it would
be no execution within
the meaning
of the statute, which prohibits a de

fendant in execution from bringing re
plevin for the property taken upon it:
Adams v. Hubbard. 30 Mich., 104;
iron Cliffs Co. v. Lahais, 62 Mich.,
394; 18 N. W., 121.
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the action.’ But it is not necessary that
ever have had actual possession before

as a general rule, replevin

(le bonis could be sustained

;9

would lie when
under the statute,

perhaps, the correct rule would be, that it can be brought in all
cases where trover could be supported.
The action can be maintained for the taking or detention of
personal chattels only. It does not lie for things ﬁxed to the

When one enters and ousts the owner of land,
continues in possession, cutting and removing the crops, re
plevin will not lie for them, although they were sown by the
owner." Several persons cannot join their several rights in
this action, but each must have a separate replevy; but joint
freehold."

tenants, or tenants in common, may."

If one part owner of a chattel sue alone, the non-joinder of
the other or others may be pleaded in abatement," but not in
bar." If he sues for a moiety only in his writ, the suit will be
abated." One tenant in common of personal property, can
not maintain replevin against his co-tenant for such prop
erty." A defendant may defend asserting title in

Hill,
8
7—Sharp
v. Whittenhall,
676; Wheeler v. Train, 3 Pick., 258;
3 Wend., 280.
Dunham v. Wyckoil.
Anything going to show that at the
the plain
time suit was commenced
tiﬂ had no right to the possession of
the property. is a bar to the action:
Beiden v. Laing, 8 Mlch., 500; Clark
242; Glddey v.
v. West, 23 Mich.,
Altman, 27 Mlch., 206; Hunt v. Straw,
33 Mich.. 85; Steere v. Vanderberg, 90
Plain
Mlch.. 187; 51 N. W., 205.
the
tlﬁ must recover if at all on
strength of his own title or right
not on the weakness 0!
of possession,
Upham v.
that ot the defendant:
Caldwell, 100 Mich., 264; 58 N. W.,
1001; Whitney v. Hyde. 91 Mich., 13¢
Burk v. Webb, 32
51 N. W., 696:
Mich... 173.
8—Baker v. Fales. 16 Mass, 147.
9--But this is not universally true:
Sharp v. Whittenhall,
3 Hill, 576.
10-Nlhiet v. Smith, 4 Term R.,
504: 2 Saund. Pl. & Ev., 5 Am. ed.,
669; Cresson v. Stout, 17 J0hn., 116

11——Demott
220.

12-2

v.

third

a

Hagaman,

8

Cow.,

Saund. Pl. dz Ev., 5 Am. ed.,

770.

13—Hart

v.

Fitzgerald,

2

Mass,

3

Barb.,

509.

14-Wright

v.

Bennett,

v.

Harris,

451.

1.3—D‘Wolt
515-

4

Mason,

538.

But where plalntlﬂ! brought replevin
for one hundred bushels of wheat,
pnrt of a larger quantity i-n the same
bulk. to all of which he was entitled:
Hr.’-Id. that the action was maintain
abk: Crouse v. Derbyshire, 10 Mlch.,
479.

16—Wetherell
v. Spencer. 3 Mich.,
123: Kindy v. Green, 32 Mlch., 310;
Kline v. Kline, 49 Mich.. 419: 13 N.
W.. 800: Coan v. Mole. 39 Mich.. 454.
But as t° Peillevin by the owner of an
undivided halt of property when the
defendant has no interest in the other
see. Crapo v. Seyboid, 36 Mich.,

:31.'
100
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person without it being necessary to make such third person
a party to the proceeding."

Writ, when and how i8sued.—“Whenever any plain
§ 101.
tiff, his agent or attorney, shall make and ﬁle an affidavit with
the justice, setting forth that his personal goods and chattels,
not exceeding in value one hundred dollars, have been unlaw
fully taken, or are unlawfully detained by any other person,
speciﬁcally describing such property, and giving the value
thereof, and stating that the plaintiff is lawfully entitled to the
possession of said property, that the same has not been taken
for any tax, assessment, or ﬁne, levied by any law of this state,
nor seized under any execution or attachment against the
goods and chattels of such plaintiff liable to execution, and
claiming damages for the detention of ‘the same, or taking the
same, not exceeding one hundred dollars, in addition,

and shall
ﬁle with such justice a bond with sufficient surety or sureties,
to be approved by the justice, and payable to the defendant in
a penalty at least double the value of the property, as sworn
and not less than one hundred dollars, with
prescribed in section ten of the one hundred and
twenty-fourth chapter of the revised statutes of eighteen hun
dred and forty-six, with the justiﬁcation of the sureties to said
to in the aﬂidavit,
the condition

bond endorsed thereon, in writing, and to be made under oath,
the justice shall issue a writ of replevin, directed to any con
stable of the county, commanding him to take the property
described, and return the same forthwith to the plaintiff. and
that he summon the defendant to appear at a time and place

therein to be named, before such justice, to answer the said
plaintiff concerning the imlawful taking or detention of the
said goods and chattels; and, in case of the neglect or refusal

of said justice to require the sureties to said bond to justify
in writing, and under oath, before issuing said writ, the said
writ upon motion shall be dismissed, and the property taken
by virtue thereof returned to the person (persons) from whom
it was taken, unless the plaintiff, on such motion being made,
shall forthwith ﬁle with the justice a new bond in the form
and penalty, in this act provided, with good and suﬂicient sure
17—-Colby

v.

Portman.

115

M1ch.,
.

95;

101

72

N.

W.,

1098.

\
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tics, who shall justify their responsibility in the manner here
inbefore provided; and the justice shall be liable to the injured
party in an action of trespass for any damage he may have
sustained by reason of said writ having been issued.”1
issuing the writ, the plaintiff,
his agent, or attorney, must make and ﬁle with the justice the
affidavit required by the foregoing section. Its ofﬁce is to con
§ 102.

The aﬂidavit.-Before

It must conform in all respects to the re
fer jurisdiction?
quirement of the statute, even although the statement omitted
be not strictly appropriate in the particular case, or the objec
tion will be fatal.
When in replevin by a supervisor, for an
assessment roll, the afﬁdavit did not contain a statement “that
the property was not taken for any assessment levied by virtue
of any law of this state,” nor, “that it was not seized under
any execution against the goods and chattels of the plaintiff
liable to execution,” the proceeding was held to be irregular.
“The nature of the property repievied in this case,” said the
judge, “is such that the omission in the aﬂidavit might be
regarded immaterial, was it not for the positive requirements
of the law, and which was expressly introduced by the legisla
1—C. L., 5 748.
Section 10
of
Chap. 124 of the revised statutes of
1846, is 5 10657 of C. L., 1897.
As
to the nature of the action and when
it will lie, see, ante, 5 100.
jurisdiction
Value of proper-I1/.—'I‘he
of the justice in replevin depends upon
the value of the property as set forth
in the aﬂfidavit and writ, and alleged
in the declaration, and not upon the
amount subsequently proved upon the
trial. Under a plea of the general ls
sue and trial on the merits, where the
aiﬁdavit and declaration have alleged
the value to be within the jurisdiction
of the court, proof on the trial that
the property exceeded one hundred doi
iars in value, will not oust the jus
tice of jurisdiction,
nor prevent the
plaintiff's
recovery:
Henderson
v.
Desborough, 28 Mlch., 170.
For the
purpose of jurisdiction,
the value of
the property is presumed to be cor
Ibid.;
rectly stated in the aﬂidavit:
Carew v. Mathews, 41 Mlch., 579:
But, unless the afiidavit
2 N. W., 829.
alleges the value of the property sought
to be replevied, not to exceed
one

hundred dollars, it will not
confer
jurisdiction
on the court; and, al
though the defect for want of such
statement may be waived, yet it will
Sager
be fatal if duly insisted on;
v. Shutts, 53 Mlch., 116; 18 N. W.,
580.
But as to when the defendant
may have judgment exceeding
$100
for the value of the property taken,
Mlch.,
see,
Chiison v. Jennlson,
60
235; ‘.36 N. W., 859.
Mlch.,
2—Elliott v. Whltmore, 5
537.
The allegations in the aﬂidavit
are only to be considered upon the
question of jurisdiction,
and cannot
Elliott
affect the trial on the merits:
v. Whitmore, 5 Mlch., 537; Blooming
305;
dale
V. Chittenden,
75 Mlch.,
42 N. W.. 836.
The aﬂidavit is not
fatally
defective because
not signed
Bloomingdale v. Chit
by the aﬁlant:
tenden, 75 Mlch., 305; 42 N. W., 836;
nor because in one place the names of
plaintiff and defendant are transposed:
Churchill v. Rea, 126 l\1ich., 175: 85
N. W., 465.
The afiidavlt for the writ
must show that the plaintiff is enti
and that the de
tled to possession,

102
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turc

to every action of replev-in.
to apply indiscriminately
whether brought in a justice ’s court or a court of record, and
they cannot be altered or in any manner disregarded by the

courts.“
The aﬁidavit must describe the property speciﬁcally,‘ and
give the value thereof,“ but it must not be entitled in the
cause.°
tendant. and not a stranger. unlaw
tnlly detains it.
The seizure is to
be made from the actual or construc
tive possession of the defendant: Sex
ton v. McDowd, 38 Mich., 148.
3-——Phenix. ct ai., v. Clark, 2 Mich.,
327; Dwight v. Blackmar, 2 Mich.,
330.

4—C. L., 5 T-18.
in replevln, the process must de
scribe the property to be taken; but
this description need not be so explicit
and exclusive as to supersede recourse
If, with the de
help.
to extrinsic
scrlptlon and such aid as the plaintii!
usually aﬂords. the oﬂiccr can identify
in the
the property. it is suiiicient.
great majority of cases the description
in the writ must be aided by other
means ot identification, and the oﬂicer
must use his intelligence in ascertain
ing such facts as will assist him in
applying the description to the prop
Sexton v. .\Icl)owd.
erty intended.
38 .\iich..
1-18: Farwell v. Fox, 18
For cases holding de
.\ilch.. 160.
scriptions
sufficient. see, Wattles v.
Duhols, 67 .\iich.. 313: 34 N. W., 672,
holding that a description of wheat as
of the Fultz variety when it was of
the (‘lawson variety is not tatal when
other description was good. “Snﬂicient
or said stock tot‘ boots and shoes tuily
located) to satisfy the claim of plain
goods
said
of
tiifs as mortizagees
amounting to $805." is held sutﬂcient
mortgage covered the
when piuintlﬂs‘
Pingree v. Steere. 68
entire stock:
Mich., 204; 35 N. W., 905.
“A quan
tity of wheat, rye and oats, being one
hail’ of the grain grown on the Sim
mons farm in the year 1892,” is held
good
in
Simmons v. Robinson, 101
.\iich., 240:
“24
59
N. W., 623.
Michigan Reports, one lot of books,
one
one lot of paper and envelopes,
lot of written matter":
Burt v. Ad
dison. 7-i i\iich.. 730; 42 N. W., 278.

A description in this language:
“One
sewing machine and one pool tahie,"
was held suﬂicleﬁt in Proper v. Couli
ling, 67 Mich., 244; 34 N. W., 560.
See, also.
Dillon v. Howe, 98 Mich.,
168: 57 N. W., 102; Durrell v. Rich
ardson, 119 Mich., 592; 78 N. W.,
650.
A description may be suﬂicient
though it require extrinsic evidence to
determine the meaning oi’ particular
Dages
words:
v. Brake, 125 Mich.,
64; 83 N. W., 1039.
A description of grain or other chat
tels deiined by measurement,
which is
indefinite as to quantity and not other
wise made certain, as, “a quantity of
corn. corisistirzgy of about 200 bushels,"
and not otherwise identified. is insom
clent:
Stevens v. Osman, 1 Mich., 92:
Farwell V. Fox, 18 Mich., 166.
But
the property described
as “slay oxen"
has been held suiﬂclent:
Farwell v.
Fox, 18 Mich., 166. And so. a descrip
tion giving the quantity, kind and lo
cation ot the property, so that no other
property than that claimed can he
taken,
as, “all the groceries in the
store occupied by Potter on a certain
lot in St. Joseph,” has been held good:
Krleger v. Warner. 2 Mich., nisi prius,
229.

5—\\'here the property consists of
several articles. it is suﬂicient to give
the value of the whole, and not of each
separately:
Root v. \\'oodruiI, 6 liill,
~i1S.
Unless the aﬂidavit alleges the
value of the property not to exceed
one hundred dollars, it will not confer
jurisdiction
upon the justice to issue
Sager v. Shutts, 53 Mich.,
the writ:
116; 18 N. \\'., 580; see, iienderson
v. Deshrough,
28 Mich.,
170.
The
value as alleged
in the aﬂidavit is
to be the
true value till
presumed
proceedings show to the
subsequent
contrary:
Mathews,
(‘arew
v.
41
Mich., 579; 2 N. W., S29.
6—Milliken v. Lunt, 3 Denio, 54.
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of the bond required by

“that the plaintiﬂ’ will prosecute the suit to

104.

bond

a

§

if

if

is

this,
748,
the defendant recover judgment against him
effect, and that
return there
in the action, he will return the same property,
of be adjudged, and will pay the defendant all such sums of
money as may be recovered by such defendant against him in
the said action.”'*

The writ.—Upon making and ﬁling the affidavit and
issues, directed to any constable of the

writ of replevin

county!‘

“Such writ shall be returnable not less than six, nor more
than twelve days from the date of the same, and shall be
served not less than six days before the return there0f.”9
OF SERVING

THE

VVRIT.

The 1evy.—“Upon the receipt of such writ, with the
hereinbefore required, annexed, the sheriff [or con
stable] shall proceed to seize and take into his custody the
property described therein, and for that purpose may break
open any house, stable, outhouse or other building in which
such property may be concealed, having ﬁrst demanded de
§105.
affidavit

a

a

or cumulative remedy therto.
Brabon
v. Pierce, 34 Mlch., 39.
As to the
iiling ot
new bond, see, Hatch v.
Christmas, 68 Mlch., S7: 35 N. W.,
833; Hopkins v. Green, 93 Mlch., 395;
W., 537.
53 N.
May be
waived:
Bloomingdale v. Chittenden, 75 Mlch.,
307; 42 N. W., 836.
A bond signed
by
ﬁrm and one of the parners is
not good: llopkins v. Green, 93 Mich..
395; 53 N. W., 537.
The giving of
this bond does not operate to pass title
to the property involved:
Lindsay
v. Morse, 129 Mlch., 350; 88 N. W.,
881.

L.,
748.
L.,
749.
An objection that
the return day is Sunday, is waived
if the defendant appears, pleads to
the merits, and goes to trial Without
objection:
35
Pierce v. Rehtuess,
Mlch., 53.
Upon the question of the
return day oi’ the writ and the com
putation of time tor the return and
service, see, ante,
34 and note. "The
citation,” p. 91.

10-l

5 §

8—C.
9—-C.

5

8

a

7—In an action against the sureties
in a replevin bond, no judgment can
against
them
for an
be
recovered
amount exceeding
the penalty in the
bond and the costs oi! the suit on the
bond:
Fraser v. Little, 13 Mlch., 195.
As to suit on the bond, return of
property, etc., see, Jcnnison v. ilalre,
29 Mlch., 207.
But it seems that an
action will lie upon a replevin bond
only when
writ of return of the
property, or other execution, is re
turned unsatisﬁed:
Scott v. Scott,
As to
50 Mlch., 372; 15 N. W., 515.
the suﬂiciency of the bond when signed
by sureties only. see, Cahill's
Appeal,
48 Mlch., 616; 12 N. W., S77.
The bond remains in force until the
ﬁnal determination of the cause, and
covers
the defendant's costs in all
courts, whether on appeal or ccrtiorari:
Brabon v. Pierce, 34 i\iich., 39; Mon
12;
46 Mlch.,
roe v. Heintzman.
N. W., 571.
if plaintiﬂ appeals, the
the re
appeal bond does not supersede
plevin bond, but gives an additional
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thereof at'the building or place where the same is

concealed/’1°
The oﬂicer would be liable in trespass for levying on th‘e
property mentioned in the writ, if he take it from the posses
sion, and it be the property of, one who is a stranger to the
suit.“ In such a case, the process will be no justiﬁcation to the

plaintiff in replevin, or to those who act imder his authority
in removing the goods. The owner of the property may have
the usual remedy by_ action, or retake the property without
process, if he can do it peaceably."
(I
The oﬁlcer shall summon the defendant according to the
command of the writ, by delivering to him personally a certi
ﬁed copy of such writ, if such defendant can be found; and

if

then by leaving such certiﬁed copy at
his usual place of abode, with some person of proper age.”13
he cannot be found,

10—C. L., Q 10655.
It is to be observed that the stat
ute authorizes the breaking open of
n house
or building
to obtain
the
property only in case that property is
therein; therefore. in break
concealed
ing open the building the oﬂlcer acts
at his peril, for if the property is not
trespasser:
be
a
there
he would
Mich., 408;
Rcntschler
v. Fox, 130
90 .\i. W., 275.
11—Stimpsou v. Reynolds, 14 ilarb.,
506; Elder v. Morrison,
10 Wend.,
128; Cook v. iiopper, 28 Mich., 511.
Hut see, Shipmnn v. Clark, 4 Denio.
-H6, where it is intimated that the
writ would protect the otlicer.
v. Clark, 4 Ilenio. 446;
l2——Shipman
Spencer v. l\l'(‘-owan, 13 Wend., 256.
if the property described in the writ
is found in the actual or constructive
who
possession of a third person,
claims it, the officer
cannot be re
quired to take it without an indem
plaintiff.
nifying security from the
Although
property may be cor
the
|c<-tly described. yet, if it is not de
rained by the defendant. but is claimed
nnd apparently owned by a third per
son, the writ will not protect the oili
cer if such person is the bona ﬂdc
owner and holder:
Sexton v. Mc
Dowd, 38 .\Iich.. 148.
in an action against an ofllcer for
taking of property in
the wrongful
rcplevin. a special verdict in the re

pievin suit that the property was not
detained by the defendant therein is
not conclusive evidence that the plain
tiff in replevin was not the owner of
the property:
Ibid.
13—C. L., 5 10659.
Service by leaving a certiﬁed copy
of the writ with defendant's wife,
it not appearing that the defendant
could not be found, nor that the copy
was left with her at defendsnt‘s place
Wheeler
of abode, is not suﬂlcient:
v. Wilkins,
10 .\lich., 78.
As to certi
fying, sec, Leonard v. Woodward, 34
l\iich., 514, holding failure to certify
not to be fatal under the circum
The
stances of the particular
case.
proper practice on a motion to dis
miss for failure to certify is to allow
an alias writ to issue and complete
the service:
Anderson v. Lane, 105
Mich., 89; 62 N. W., 1027.
The stat
ute does not contemplate the service
Patterson
of a copy of the atﬂdavit:
For illus
v. Parsec, 38 l\iich., 609.
tration of defective service not nec
essarily fatal. see, Flcugel v. Lards,
108 l\Iich.. G82; 66 N. W., 585.
One
who takes a special appeal
and on
getting adverse decision in the circuit
court. then pleads the general issue
jurisdictional
question:
waives the
Clute v. Everhart, — .\iich., —; 100
N. W., 124 (June.
1904).
The service of the writ, when the
defendant is not found. should be gov

105

§ 106

PROCEEDINGS

m

REPLEVIN

ACTIONS.

Cu. IV.

§106. The return.—“Ti1e sheriﬁ (or constable) shall return
the writ at or before the return day thereof, with the aﬁidavit
thereto annexed, and the names of the persons who executed
the bond taken by him from the plaintiff, and their places of
residence; and he shall state in his return in what manner
he executed the writ; and if the goods and chattels speciﬁed
therein shall not have been replevied, he shall state in his

return the

cause

thereof/’“

Alias and pluries writs.—If the‘ constable has not
§107.
summoned the defendant, and the property has been replevied,
a summons or an alias writ may be issued, unless he shall ap
pear, and so on until he is duly summoned."
If the ﬁrst writ was not executed at all, an alias writ is to
be issued, and so on until the property is delivered and the de
fendant summoned."
An alias or pluries writ, in form, is like the ﬁrst, except that
in an alias, after the word “command,” insert “as we before
commanded you,” and in a pluries, “as we have oftentimes be
fore commanded you.” If the plaintiff cannot ﬁnd the whole
of the property, he is not bound to take any part of it except
it is presumed, by the same
rules as in case of the service ot a
writ of attachment by copy: and that
it is the otﬂcer's duty to use all rea
sonable dlllgence, during all the time
allowed by law for making personal
service, to ﬁnd the defendant and to
make such service upon him; and, that
service by leaving a certiﬁed copy of
the writ at the defendant's usual place
of abode can be made only in case
the defendant cannot be found during
any part of the time allowed by law
for making personal service, and not
until the whole time within which
personal service can be made has ex
pired.
For mode of service in at
tachment when defendant cannot be
found, see, notes to 5 86, ante.
14—C. L., Q 10661.
It is presumed that the return to a
writ of repievin, when the defendant
houid be governed
cannot be found,
by the same rules as in case of an
See,
copy:
by
served
attachment
return
The
notes to § 92, ante.
may be amended; but if not amended

erned,

,

is conclusive as made:
v.
Green
Kindy, 43 Mich., 279; 5 N. W., 297.
15—That an alias writ may issue
for no other purpose than to get serv
defendant, see, Bell v.
ice
on
the
Judge, 26 Mich., 414.
16—As to whether an alias writ
may issue under the statutes of this
Perrott,
17
state,
see, Maxon
v.
Mich., 332.
An allas may issue for
the purpose of personal service merely
where property has been seized. but
no personal service obtained in the
lite of theoriginai writ: Bell v. Judge,
The appearance of
26 Mich.,
414.
by the
defendant cannot be coerced
seizure of property and the continued
issuance of successive
writs without
expectation of service:
Lanahan v.
Judge of Kent Circuit, 106 Mich., 685;
W., 740.
64 N.
As to whether an
alias writ of repicvin for the sole
purpose of correcting a defect in the
Chap
service is authorized——quaero:
pelle v. Webster, 122 Mich., 482: 81
N. W., 341.
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at his election. But if he see ﬁt, he may accept that part of
the goods found, and, without issuing another writ, proceed in
the cause for the damages for the part not found.
Such was
the course of proceeding in such a case at common law," which
would also apply to a similar case under the statute."

to judgment.—“If the goods and chat
§108.
tels speciﬁed in any writ of replevin shall not be found, or
shall not be delivered to the plaintiff, he may proceed in the
action for the recovery of the same, or the value thereof.”1°

“If the sheriﬂ? return to the writ of replevin that the de
fendant has been duly summoned in either of the modes here
inbefore prescribed, the plaintiff shall declare within the same
time as in personal actions, and the further practice and

proceedings in the case shall be the same as in actions‘ begun
by summons.”
After such a return, proceedings may be had
against the defendant, as if he had actually appeal-ed.2°
Repiev.. 20 (6 Law Li1T—Wiik.
brary).
Bell v. Judge, 26 Mich., 414:
Mason v. Porrott. 17 Mich., 332; Anderson v. Laue, 105 Mich., 89: 62 N.
W., 1027: Lannhnn v. Judge,
106
Mic-h., 685: 64 N. W., 740.
18-—Snow v. Roy, 22 Wend., 602.

L.. I 10680: see, Hanseiman
Kegei, 60 Mich., 549-580; 27 N.
55
W.. 078: Mt-Brian~v.
Morrison.
Mk-h.. 353: 21 N. W., 368; Maxon v.
Perrott, 17 Mlcb., 334.
20—C. L., I 10669.
See replevin.
post, chap. xxxix.
19-—C.

v.

107

