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V.

CONDITIONS.
Term on Condition

BRITTON,
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Liber

c. 5, Sec.

to Enlarge to a Fee.
15, p. *96.—A.

D. 1275—1300.

A fee may be made to arise out of a term; as is the case where one
going a pilgrimage leases his land for a term of years with this condition,
that if he does not return, the land shall remain in fee to the termor ;
such a condition shall always be a bar to the action of the heir of the
And thus it appears that feoﬁments and purchases may be
pilgrim.
conditional as well as simple and without condition.
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Many are of opinion against Littleton in this case, and their reason
to commence upon
condition precedent,
is, because the fee-simple
and therefore cannot pass until the condition be performed; and that
here Littleton of
condition precedent doth, before the performance
thereof, make
subsequent; And for proof of their opinion they avouch
many successions of authorities that no fee-simple should pass before
217
the condition performed.
Notwithstanding all
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man for
land be granted to
term of ﬁve years, upon
that
he
to
the
within
the two ﬁrst years 40
grantor
pay
_'__“u~_condition
~
marks that then he shall have fee, or otherwise but for term of ﬁve years,
._ '
and livery of seisin
made by force of the grant, now he hath
fee
:~‘
“ “
~'
And
in this case the grantee doth not pay
"simple conditional, &c.
'~ ~ '
'to the grantor the 40 marks within the ﬁrst two years, then immediately
" ” ' '
after the said two years past, the fee and the freehold
and shall be ad
in
the
cannot
after the said
the
because
that
judged
grantor,
grantor
two years presently enter upon the grantee, for that the grantee hath
yet title by three years to have and occupy the land by force of the same
broken by the grantee and the
grant, and so because the condition
grantor cannot enter, the law will put the fee and the freehold in the
the grantee in this case makes waste, then after the
grantor. For
breach of the condition, &c., and after the two years, the grantor shall
have his writ of waste.
~:
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this there are those that defend the opinion of Littleton, both by reason
and authority. By reason, for that by the rule of law a livery of seisin
must pass a present freehold to some person, they cannot give a freehold
in futuro, as it must do in this case, if after livery of seisin made the
freehold and inheritance should not pass presently, but expect until
the condition be performed; and therefore if a lease for years be made
to begin at Michaelmas the remainder over to another in fee, if the
lessor make livery of seisin before Michaelmas, the livery is void, be
cause if it should work at all it must take effect presently and cannot
Secondly, they say that when the lessor makes livery to the
expect.
lessee, that it cannot stand with any reason against his own livery of
seisin a freehold should remain in the lessor, seeing there is a person
able to take it.
But if a man by deed make a lease for years, the re
mainder to the right heirs of I. S., and the lessor make livery to the
lessee sucundum formam chartze, this livery is void because during the
life of I. S. his right heir cannot take (for nemo est haeris viventis),
and in that case the freehold shall not remain in the lessor, and expect
the death of I. S. during the term; for although I. S. die during the
term, yet the remainder is void, because the livery of seisin cannot expect.
And they say further that seeing all the books aforesaid 217b prove that
such a condition is good, and that the livery made to the lessee is ef
iectual, by consequence the freehold and inheritance must pass presently
or not at all. And it is not rare say they in our books that words shall be
transposed and marshalled so as the feoﬁment or grant may take effect.
Condition

AN ON.,

31 Hen.

if

8.-A.

or Declaration of Use.

D. 1539.—Brooke’s New Cases pl. 152, Bro. Abr., t.
Conditions 191.

man makes a feoffment in fee to intent to perform his
a condition but a declaration of the purpose and will of
the feoffor, and the heir may not enter for non performance.
By many,

a

will, this is not

RAWSON v. INHABITANTS OF SCHOOL DISTRICT N O. 5 of UXBRIDGE,
in Mass. Sup. Jud. Ct., Oct. 1863-89 Mass. (7 Allen) 125, 83 Am. Dec. 67Q.

Writ of entry. Demandant claimed by deed made by the heir of
Daniel Taft after entry for breach of condition in the deed by Daniel
in 1837 to the town of Uxbridge “to their only proper use, beneﬁt and be
The town had sold the premises
hoof, for a burying place forever.”
Judgment for
in 1860 to tenants who used them for school purposes.
and the tenants appeal.
demandant

J

.
The construction of the deed from the demandant’s
to the town of Uxbridge is not free from diﬂiculty; but upon
careful consideration we are of opinion that, adhering in its interpreta
tion, as we are bound to do, to the strict rules of the common law respect

BIGELOW, C.

ancestor

|
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ing grants of real property, we cannot construe it as a deed upon condi
tion.
It is said in Shep. Touchstone, 126, that “to every good condition is
must be expressed in apt and suffi
required an external form ;” that
cient words, which according to the rules of law make
condition; other
wise
must fail of effect. This is especially the rule applicable to the
construction of grants.
deed will not be construed to create an estate
on condition, unless language
used which, according to the rules of
law, ex proprio vigore, imports
condition, or the intent of the grantor
to make
conditional estate
otherwise clearly and unequivocally indi
cated.
Conditions subsequent are not favored in law. If
be doubtful
whether clause in deed be covenant or
condition, courts of law will
Conditions are not to be
always incline against the latter construction.
raised readily by inference or argument. Co. Litt. 205
Kent
219 b;
Com. (6th ed.) 129, 132; Shep. Touchstone, 133; Merriﬁeld v. Cob
Cush. 178, 184.
leigh,
In the deed on which the present controversy arises there are, strictly
speaking, no words of condition, such as of themselves import the creation
of
conditional estate. The usual and proper technical words by.which
such an estate
granted by deed are, “provided,” “so as” or “on condi
tion.” Lord Coke says, “Words of condition are sub conditione, ita qu0d,
proviso.” Mary P0rtington’s case, 10 Co. 42 a; Co. Litt. 203 a, 203
condition in
deed may be created by the use of the words “si” or
So
clause of forfeiture or reentry be
contingat,” and the like,
“quod
added.
Co. Litt. 204 a, 204
Duke
N0rf0lk’s case, Dyer, 138
Wood on Conveyancing, 290. In grants from the crown and in devises,
conditional estate may be created by the use of words which declare that
particular intention,
given or devised for certain purpose, or with
or on payment of certain sum. But this rule
applicable only to those
no other
grants or gifts which are purely voluntary, and where there
consideration moving the grantor or donor besides the purpose for which
But such words do not make condi
declared to be created.
the estate
If one makes feoffment
tion when used in deeds of private persons.
in fee ea intentions, ad eﬁectum, ad propositum, and the like, the estate
Co. Litt. 204 a; Dyer
not conditional, but absolute, notwithstanding.
ubi supra;
Wood on Conveyancing, 290
Shep. Touchstone, 123.
deed with others giving
These words must be conjoined in
right to
or
the
reenter or declaring
forfeiture in
grant
speciﬁed contingency,
will not be deemed to be conditional. It sometimes said that the words
condition; that is, where
“causa” and “pro,” when used in deeds, create
deed
made in express terms for
speciﬁc purpose, or in consideration
of an act to be done or service rendered,
will be interpreted as creating
an exception to the general rule,
conditional estate.
But this
and
in
conﬁned to cases where the subject-matter of the grant
its nature executory; as of an annuity to be paid for service to be ren
dered or
the service be
right or privilege to be enjoyed; in such case
not performed or the enjoyment of the right or privilege be withheld
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which formed the consideration of a grant, the grantor will be relieved
from the further execution of the grant, to wit, the payment of the annu
ity.
Shep. Touchstone, 124; Cowper v. Andrews, Hob. 41; Co. Litt.
204 a. But ordinarily the failure of the consideration of a grant of land,
or the non-fulﬁllment of the purpose for which a conveyance by deed is
made, will not of itself defeat an estate. The reason for this distinction
between the two classes of cases
as stated by Coke, “that the state of
the land
executed and the annuity executory.”
Co. Litt. 204 a. There
one other class of grants which are sometimes said to be conditional; as
when
feoffment
made ad solvendum, “for the matter shows that the
intent of the feoffor was to have the land or the money
or
grant ad
erudiendum ﬁlium, “because the words purport that the instruction
to
be given, or the feoffment will be void.”
It may be doubtful whether such
words do operate in strictness as
condition. The latter case
stated in
the Touchstone doubtfully, in this wise: “Some have said this estate
conditional.”
But
grants so expressed can be construed to create
condition by which to defeat an estate on breach and entry,
clear
that such an interpretation of them
conﬁned to cases where the whole
consideration of the grant
the accomplishment of
speciﬁc purpose, and
the enjoyment of the estate granted
clearly made dependent on the
performance of an act or the payment of money for the use or beneﬁt
of the grantor or his assigns. We believe there
no authoritative sanc
tion for the doctrine that deed
to be construed as a- grant on
condi
tion subsequent solely for the reason that
contains
clause declaring
the purpose for which
intended the granted premises shall be used,
where such purpose will not enure specially to the beneﬁt of the grantor
and his assigns, but
in its nature general and public, and where there
are no other words indicating an intent that the grant
to be void
the
declared purpose
not fulﬁlled.
If be asked whether the law will give any force to the words in
deed which declare that the grant
made for
speciﬁc purpose or to
that they may,
accomplish
particular object, the answer
properly
covenant or agree
expressed, create
conﬁdence or trust, or amount to
ment on the part of the grantee.
Thus
said in The Duke
Nor
case,
138
that
the
words
“ea
intentione”
do
not
make
Dyer,
f0lk’s
condition but conﬁdence and trust. See also Parish V. Whitney,
Gray,
Met. 180, and cases cited. But whether this
516, and N ewell v. Hill,
be so or not, the absence of any right or remedy in favor of the grantor
under such
grant to enforce the appropriation of land to the speciﬁc
for
which
was conveyed, will not of itself make that
condi
purpose
tion which
not so framed as to warrant in law that interpretation.
An estate cannot be made defeasible on
condition subsequent by con
struction founded on an argument ab inconvenienti only, or on considera
tions of supposed hardship or want of equity.
In the light of these principles and authorities we cannot interpret the
words in the deed of the demandant’s ancestor, which declare that the
premises were conveyed “for
burying-place forever,” to be words of
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strict condition. Nor can we gather from them that they were so in
tended by the grantor.
The grant was not purely voluntary.
It was
only partially so. It was not made solely in consideration of the love and
affection, which the grantor bore towards the grantees, but also “for
diverse other valuable considerations me moving hereunto.”
Previously
to the time of the grant, the premises had been used for a burial-place.
It is so described in the deed. Under what circumstances this had been
done does not appear.
It may have been for a compensation. We can
not now know, therefore, that the sole cause or consideration which in
duced the grantor to convey the estate to the town was, that it should be
used for the speciﬁc purpose designated in the deed.
There can be no
doubt of the intent of the grantor that the estate should always be used
and appropriated for such purpose.
This intent is clearly manifested;
but we search in vain for any words which indicate an intention that if
the grantees omitted so to use them, and actually devoted them to another
purpose, the whole estate should thereupon be forfeited, and revert to the
heirs of the grantor. The words in the deed are quite as consistent with
an intent by the grantor to repose a trust and conﬁdence in the inhab
itants of the town, for whom he declared his affection and love, that they
wolud always fulﬁll the purpose for which the grant was made, so long
as it was reasonable and practicable so to do, as they are with an intent
to impose on them a condition which should compel them, on pain of
forfeiture, to maintain the premises as a burial place for all time, how
ever inconvenient or impracticable it might become to make such an
appropriation of them. Language so equivocal cannot be construed as a
condition subsequent without disregarding that cardinal principle of real
property already referred to, that conditions subsequent which defeat an
estate are not to be favored or raised by inference or implication.
Judgment for the tenants.
Rule to Distinguish Condition
SIMPSON

v.

TITTERELL,

from Covenant.

in t-he Common Pleas,
1592.—Cro. Eliz. 242.

Trlnlty,

33 El1z.—A.

D.

Ejectione Firmae. B let land to defendant for years: provided always
The lessee
and it is further covenanted, that the lessee shall not assign.
and
it
to
the
the
lessor
let
Were
the words
entered,
plaintiff.
assigned;
a condition or a covenant only?
All the Justices held it was a good condition to defeat the estate. PER
IAM, ., said proviso always implies a condition if there be not words sub
sequent which change it into a covenant as'where there is another penalty
annexed to it for non-performance, as Doclrzrey’s Case, 27 Hen. 8, pl. 14.
But it is a rule in provisoes where the proviso is that the lessee shall
condition,
this
perform or not perform a thing, and no penalty to
otherwise
void. But
annexed
otherwise.
To
penalty
a

is
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is

it it,
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RULE TO DISTINGUISH CONDITION

which the rest of the justices agreed.
plaintiff that the entry was lawful.
See the discussion as to the distinction
tion in Willion v. Berkley, ante p.

HORNER

v.

CHICAGO,

M.

FROM COVENANT.
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was adjudged for the

between a condition

and a limita

8: ST. P. RY. CO., Wis. Sup. Ct., Aug. Term,
1S75.—38 Wis. 165.

Appeal by defendants from judgment for plaintiff in an action to re
land conveyed to defendant’s grantor by plaintiff’s grantor by
“in consideration of one dollar,” reciting that: “The aforesaid piece
or parcel of land hereby conveyed to the party of the second part only for
The defendant had remained in
depot and other railroad purposes.”
possession of the land for ten years after receiving the deed, and no
depot had ever been built thereon.

cover
deed

J

LYON,
. It is claimed on behalf of the plaintiff,
that the clauses in
the deed from Mary E. Watson (plaintifI’s grantor) to the Milwaukee
& Horicon R. Co. expressing the purposes for which the lands con
veyed thereby were to be used, are conditions subsequent, a breach of
which might work a forfeiture of such lands. The action is brought upon
that theory, and the most important, if not the controlling question to
be determined,
is whether those clauses are conditions. The principles
or rules of law which are believed to be conclusive upon that question

will

brieﬂy stated:
Although there are technical words, which, if used in a conveyance,
unmistakeably create a condition, yet the use thereof is not absolutely
essential to that end, and a valid condition may be expressed without
employing those words.
2. It is not essential to a valid condition that, in case of a breach
thereof, a right of re-entry be expressly reserved in the deed, or that it
be expressed therein that the estate of the grantee shall terminate with
the breach of the condition.
3. Neither does the character of the clause alleged to be a condition
depend upon its insertion in any particular part of the instrument.
“Conditions regularly follow the habendum in a deed, but are good in
“ Condition.”
law in any other place.” Jacob Law Dict.
4. The construction of the clause or stipulation must depend upon the
intention of the parties to be gathered from the instrument and the
“Whether the
Says Chancelor Kent in 4 Com. 132:
existing facts.
words amount to a condition or a limitation or a covenant may be matter
of construction depending on the contract. The intention of the party to
is of controlling eﬁicacy;
the instrument, when clearly ascertained,
though conditions and limitations are not readily to be raised by mere
inference and argument. The distinctions on this subject are extremely
subtle and artiﬁcial; and the construction of a deed as to its operation
and effect, will after all depend less upon artiﬁcial rules than upon the
1.

be
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application of good sense and sound equity to the object and spirit of the
contract in a given case.”
5. When the deed does not expressly provide for a forfeiture of the
estate or give a right of re-entry in case of default, words of limitation
or restriction are sometimes, perhaps usually, necessary to create a con
dition. For want of these in the lease in Brugman v. Noyes, 6 Wis. 3,
the instrument was held not to contain a condition or covenant.
6. In a voluntary conveyance words may be held to be a condition
which if used in a conveyance for a valuable consideration would be
held a covenant only.
7. Conditions subsequent are not favored in the law and are to be
strictly construed.
8. To the foregoing may be added the following rule prescribed by
statute: “When any conditions annexed to a grant or conveyance of
lands are merely nominal, and evince no intention of actual and sub
stantial beneﬁt to the party to whom or in whose favor they are to be
performed, they may be wholly disregarded, and a failure to perform
the same shall in no case operate as a forfeiture of the lands conveyed
subject thereto.” R. S. oh. 83, sec. 46.
9.
Although a deed contain a clause declaring the purpose for which
it is intended the granted premises shall be used if such purpose will not
inure specially to the beneﬁt of the grantor, but is in its nature gen
eral and public, and if there are no other words in the grant indicat
ing an intent that the grant is to be void if the declared purpose is
not fulﬁlled, such a clause is not a condition subsequent.
The appli
cation of this rule controlled the cases of Strong v. Doty, 32 Wis. 381;
and Rawson v. Inhabitants, 7 Allen 125, cited and relied on by the de
fendants.
The foregoing rules are, it is believed, fully sustained in the elemen
tary treatises and by numerous adjudged cases.
Many of these will be
found cited in the briefs of the learned counsel on both sides. Further
citation of authorities on these subjects is not deemed necessary.
It
remains to be determined in the light of the above rules of law, whether
the deed from Mary E. Watson to the Milwaukee & Horicon R. Co.,
or only a condi
conveyed an absolute fee in the lands in controversy,
tional fee. The deed conveyed two parcels of land. After the descrip
tion of the ﬁrst parcel, and referring to
are the following words:
“The aforesaid piece or parcel of land hereby conveyed to the party of
the second part only for depot and other railroad purposes.”
And
after the description of the other parcel, which in terms
granted for
railway, the deed contains this clause: “Both of said pieces or parcels
The words only, quoted, and
being granted solely for said road purposes.”
solely, quoted, are words of restriction and exclusion. As used in this deed
their effect clearly
to prohibit the grantee from using the lands for any
other than the speciﬁed purposes.
The grantor owned
tract of land
suitable for building purposes, adjacent to the land conveyed for
She believed, as she well might, that the construction of
depot site.

RULE TO DISTINGUISH

conmrron
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the railroad and the location and erection of the depot at that point,
would enhance the value and facilitate the sale of her property. Hence
she was willing to donate, and did donate, the land in controversy to
the railroad for the purpose speciﬁed in the deed, and no other.
But it is argued that parol evidence was improperly admitted to
prove that no consideration was actually paid for the land. It is claimed
that because the deed recites a consideration of one dollar, it is a verity
in the case that the grantor received one dollar for the land. We do
not stop to inquire whether this position is correct or otherwise; for
we think that it was competent for the plaintiff to prove by parol evi
dence, not for the purpose of showing the deed void in its inception, but
as a circumstance bearing on the intention of the parties, and as aiding
in a correct interpretation of the instrument, that the construction of
the railroad, and the location of the depot on the granted premises, were
the principal inducements to the execution of the deed.
See Hanna v.
23
Wis.
519
and
cases
cited.
It
be
further
remarked on
Oxley,
may
this subject that if substance be regarded rather than form, the dis
tinction in principle between paying for the land a mere nominal con
sideration and paying nothing at all for it is not very apparent.
It is
a very signiﬁcant fact in the case that the grantor (acting through her
agent, Mr. Horner) refused to execute an unconditional conveyance of the
land, and required the clauses under consideration to be inserted in
the conveyance which she did execute.
But their insertion was a use
less act unless the clauses are held to be conditions.
That the grantor
intended to reserve to herself some remedy in case the grantee should
*
*
make default, is too plain for argument. *
It must be held, therefore, that the parcel of land ﬁrst described in
the deed was conveyed upon condition that the grantee should use it
for depot purposes, and the parcel last described upon condition that it
the railway
should be used “for a railway,” that is, as we undersand
track should be laid upon it. And here
may be observed that we do
not think that the ﬁrst condition in the deed applies to the second parcel
That
to say, we do not think the failure
of land therein described.
for
to use the land ﬁrst described for depot purposes can alone work
feiture of the strip conveyed “for
railway.”
Having regard to the
rule above stated and that these conditions are to be strictly construed,
we must construe them the same as though two deeds had been made,
be used for depot pur
one conveying the depot lot on condition that
half rods wide on
pose, and the other conveying the strip two and
be used for
condition that
railway track. The track having been
laid upon such strip of land in 1857 or 1858, and having been maintained
there until the present time,
necessarily follows from the views just
expressed, that there has been no breach of the condition upon which
the same was conveyed, and hence that the circuit court erred in ren
But the failure to use the
dering judgment therefor for the‘ plaintiff.
other parcel for depot purposes, evidenced by the erection and main
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tenance, by the grantee and its successors, of the depot for Ripon eighty
rods south of such parcel and separated from it by a mill pond, was in
jurious to the grantor and a substantial breach of the condition upon
which such parcel was conveyed.
We are next to determine whether the grantor, before she conveyed
to the plaintiff, made entry for condition broken, upon the land con
Without recapitulating the testimony on that
veyed for depot purposes.
subject, we think the fact is established by a clear preponderance of the
evidence that in 1862 or 1863 the grantor, by her agent, made sufficient
entry thereon to revest in her the title to such parcel. * * *
By the Court: The judgment of the circuit court is reversed, and the
cause remanded with directions to that court to give judgment for the

plaintiff,

modiﬁed

as

indicated in this opinion.

Conditions

and Limitations Distinguished.

et ux. v. LARK and HUNT, in C. B., Mich. 13 & 14 Eliz.—-A. D.
1572.—Often Cited as SCOLASTICA’S CASE, and Reported in 2 Prowd.
Com. 403, and Partially in N. Bendlows 196. Abridged from Plowd. Com.

NEWIS

Assize of novel-disseizin by Robert Newis and Scolastica his wife
against William Lark and John Hunt for land in Middlesex. The as
size was taken by default; and plaintiff gave evidence to prove, that
Henry Clerk, seised in fee of the land in question, made his devise in
writing, whereby he gave it to his son ohn in tail, remainder to his
son Francis in tail, remainder to the plaintiff Scolastica his daughter
in tail, with remainders over; and in this writing he declared his will
that if any of those to whom the land was so given should sell, waste,
mortgage, or discontinue the lands, or their interest dr possibility or any
or unlawfully vex or disquiet any to whom such lands were so
part of
given, the persons and their heirs so doing shall from thenceforth be
clearly discharged and excluded from the entails to him or them, and
from all beneﬁt and advantage as
they had never been mentioned in
the will: that after the death of the testator Francis and John joined
in covenant to levy ﬁne and suffer recovery to the defendants herein,
which ﬁne was levied and recovery suffered accordingly; and that after
wards the plaintiff’s entered claiming by force of thewill, on whom the
defendants re-entered whereupon this suit was brought.
Defendants de
murred in law to the evidence, and the plaintiffs joined in the demurrer.
Afterwards the matter was argued at the bar and by all the judges.
a

it,

a

l

it

a

OPINION or THE Couirr. It was held by all the justices that the bar
gain, ﬁne, and recovery are such acts as give title and occasion to defeat
the estates tail limited to John and Francis.
But the great doubt was
whether the penalty which the testator had added be
condition, or
limitation and no condition, and how
stands with law, and who shall
take advantage of
and by what means.
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All the Justices argued that it is no condition; for if it should be a
condition and should be broken by any in possession or in remainder,
then the heir, to whom the privity of conditions in inheritances descends,
should enter, and thereby defeat all the estates. For if a man makes a
lease for life, remainder in tail, remainder in tail, remainder in fee, upon
condition that some of them in the remainder shall do such an act, there,
if it is not done the feoffor and his heirs may enter, and thereby defeat
as well the estate in possession as all the remainders; for he that re
enters for a condition broken is in of such estate as he had before the
condition made, from whence it follows that he has defeated all the
estates.
But here it was not the devisor’s intent that all the estates
tail should be utterly defeated, for in his declaration and discourse, made
after the limitation of the estates-tail he expresses that his mind was,
that the said hereditaments should continue in the name of the Clerks,
to the memorial of his own name; and besides this he declares, that if
any of them attempt any act contrary to his limitation, the tenements
shall come to the party next in tail, as if such disorderous person had
never been mentioned in his will. From which clauses it manifestly ap
pears to all to be his intent that the estate tail of one should not be de
feated by the act of another, and the words of every man expressed in
his will shall be taken and expounded according to his intent and mean
ing, from whence it follows that the penalty expressed shall not be a
condition to defeat all the other estates. And hereupon the case in 29
Assize pl. 17, was cited by HARBER and DYER, [JJ.,] where a man
seized in fee of lands devisable devised them to one for term of his life, and
that he should be chaplain, and should sing for his soul all his life, so that
after his death the said tenements should remain to the commonality of
the same town, to ﬁnd a chaplain perpetual for the same tenements, and he
died; and the devisee, being of suﬁicient age to be a chaplain, entered
into the tenements, and held them for six years, but was no chaplain, and
the heir of the devisor ousted him, and the devisee brought an assize,
and the heir pleaded to the assize, and all this matter was found by the
assize, and the justices encouraged the assize as much as they could to
ﬁnd for the plaintiff, and at last they said that the plaintiff was seised
and disseised; for there it seemed to the court that the limitation that
he should be chaplain and should sing for him was no condition, for
the breach whereof the heir might enter, for it he might enter, thereby
the remainder would be defeated, and it appears that it was not the in
tent of the devisor to defeat the remainder, because it was given to ﬁnd a
chaplain perpetual, and the chaplain could not be found perpetually if the
remainder was annulled. From whence it appears that the words in a
will whichseemingly tend to a condition, shall not in the law be taken
for a condition, when it appears to be the intent of the party that the
whole estate shall not be defeated.
So here the words of the penalty shall
not make a condition to defeat all the estates.
_
Another reason was also given in proof thereof, and that was, because
the tail was ﬁrst appointed to John Clerk, who was his eldest son and

oomarrrous.

148

heir, and it was the intent of the devisor that he should be restrained
from discontinuing or barring his tail, as well as any of the others, and
if it should be taken to be a condition, and that there was no other
penalty for the breach of it but entry only, then if the eldest son himself,
who is donee and heir, makes a feoffment, thereby the condition is ex
tinct, for the title of the condition passes in the land, so that he cannot
enter for the condition broken by himself contrary to his own feoﬁment,
and as he is at liberty to make a feoffment, so is he to suffer a recovery,
and thereby to bar all the remainders, which would be contrary to the
intent of the devisor, who had a mind that he should be restrained as
well as the others; and therefore, if his intent may hold place, it shall
not be a condition, but there shall be some other penalty to the eldest son
which is greater to him than a condition carries along with it if he
breaks the intent of the devisor.
And so all the justices unanimously
agreed that it was not a condition which implies a re-entry.
Further it was moved that if the penalty shall not amount to a con
dition containing a re-entry, whether or not it shall be a limitation in
estate, and if it be a limitation, whether entry is necessary before it be
ended, and whether the next in remainder be privy enough to make
entry. For Loan DYER,
., said, if a man makes a gift in tail, upon
condition that if the donee does such an act his estate shall cease,
Frowick [C. .] holds in 21 Hen. 7, 12 a, that if he does the act, his
estate shall not cease before entry, because it is an estate of inheritance
which shall not cease by parol without an entry in fact.
And as to this, all the justices argued that the clause in the will
which said: “That the person mortgaging or entangling shall be clearly
excluded and dismissed touching the entail, and that the
discharged
of
the entail shall be of no force beneﬁt or advantage towards
conveyance
him or them,” shall be taken and expounded in law as a limitation, that
is to say, it shall be taken in sense to be a devise to him in tail until he
mortgage, alien, pledge, entangle, incumber, or do the other acts there ex
pressed, and when he shall do any of these acts then the estate shall end
as fully as if he died without issue male; so that after the acts done
the right of the tail shall cease, and the tail is merely dissolved; for when
the intent is shown by words and the words are not aptly put, then such
sense ought to be put on the words as is suitable to the intent; and for
as much as in sense such words amount to a limitation, and especially
when the case is upon a devise, where the intent only is regarded, and the
words, although they are not apt in law for the matter, shall be drawn
to the intent.
For as HARPER, ., said, the devisor shall be accounted
inops consilii, because men most commonly make their wills when they
are at the point of death, and have not time to seek counsel; for which
reason the law shall be their counsel and shall interpret the words, and
direct the operation of them according to the intent of the party.
And each of the justices cited the last case which Fitzherbert puts in
the writ of erc gravi querela in his Natura Brevium, 201 o, which is thus:
A man devises land in London to his wife for life, upon condition that
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she marries the land shall remain to his son in tail, and for the default
of such issue the remainder to the right heirs of the donor in fee; the
wife takes husband, and she and the husband occupy the land, he in re
mainder dies without heirs of his body ; the right heir of the donor shall
have a special writ of ea; gravi querela directed to the mayor and sheriﬁs
of London, rehearsing this special devise and the said matter, command
ing them to call the parties and hear them, &c., and to do right: So he
says, it appears that he in remainder shall have advantage of the condi
tion if it be broken, but that shall be by the way of suing this action
and not of entry by force of the condition not performed;and the said writ
appears in the register, and all this appears in the said Natura Brevium.
And the justices said that the words of the condition there mentioned are
not properly a condition, but words of limitation.
But DYER, ., said
that where it seemed to Fitzherbert in that case that the heir of the
donor might not enter, in his opinion he might well enter.
And HARPER, ., also cited the case in 34 Edw. 3, Fitz., formedon pl.
ult. 4, where a man had issue a son and a daughter and devised land
devisable to one for life, upon condition that if the son disturbed the
tenant for life, or the executors of their administration, then the land
should remain to the daughter; and he died and the daughter, after the
death of the tenant for life, brought a formedon in remainder against
the son, and alleged that he had disturbed the tenant for life and the
So
executors, and the son‘ traversed it and thereupon issue was joined.
that there the condition took away the fee out of the son, and put it in
the daughter by allowance of the law, in order to perform the intent of
the devise, although the remainder did not vest when the ﬁrst estate

J

J

took

effect.

the justices agreed upon the matter in law, viz., that the said
clause of restraint shall be a limitation which shall determine the estate,
and not a condition requiring re-entry, and that by the said acts, viz.,
the bargain, ﬁne, and recovery, the estates tail ended, and that the plaint
iffs might enter, and should not be driven to any formedon or other
suit, as they should be upon discontinuance of any other estate tail
general by feoffment or ﬁne, and by dying without issue after; for here
the estate ended by collateral limitation, so that the act which ends the
estate by the limitation cannot make a discontinuance; for the doing of
the act and the end of the estate come together, at one and the same in
stant; for the ﬁne levied by John determined his interest, and was no
discontinuance to Francis, because the estate tail of John was not in
could not
esse longer than the ﬁne took effect, and it being determined
be discontinued as to him, or the other, or him in remainder, and the
recovery determined the estate of Francis which preceded, and so there
is no discontinuance to retard the entry of the plaintiffs.

And all

This is believed to be one of the ﬁrst cases in which the rules to dis
tinguish conditions from limitations are fully discussed; and in this respect
it has been followed and much cited since. But in so far as it holds valid
provisions creating forfeitures on alienations or attempts to alienate, it was
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soon overruled.
ante 45.

See Corbit’s

Case,

post 172;

and Mary Portington’s Case,

In Mary Portington’s Case, 10 Coke 41. Lord Coke says: “The authority
of the book of 29 Assize 17, is against that which was cited in Scho1astica's
Case; and thereby you may see, good reader, how dangerous it is to ground
an opinion upon any abridgement; for Fitzherbert,
in abridging the case
abridges it without any words of express condition, as cited in Scholastica’s
Case.
But Brooke, tit., ‘Condition,’ abridges it to be upon express condition.
And as to the said case in F. N. B. it is cited in Scholastica’s Case in this
manner [stating as above]; which case so put by Fitzherbert out of the
original writ in the register is utterly mistaken in two points: 1, because
the devise to the wife in the case put in F. N. B. was upon express words
of condition; but inspecto registro fo. 246, the devise was upon apt words of
limitation "‘ * * ; 2, where Fitzherbert saith that the right heir cannot
enter, it is clear that the right heir may Well enter, because he has the
reversion by descent, and not by way of remainder.”
Scholastica’s Case was followed on similar facts in Sharington v. Minors,
in B. R., Pasch. 41 Eliz., Moore 543, on the opinions of Fenner, Gawdy, and
Clench, J.T., against the opinion of Popham, C. .T.,who relied on Germin v.
Arscot, post.
The question was involved and argued at bar and bench in B. R. Mich. 39
& 40 Eliz., in Tan'ant's Case, Moore 470; but because of the difference of
opinion among the judges no decision was reached in that case at that time.
\VELLOCK

v.

HAMMOND,

in Queen’s Bench, Trinity,
Cro. Eliz. 204.

32 E1iz.—A.

D. 1591,

The case upon special verdict was; Thomas Wellock, copy
Trespass.
holder in fee of land of nature of borough English, descendible to the
younger son and younger brother, had issue four sons and a daughter,
and surrendered the land to the use of his will, and devised it to his
wife for life, remainder to his eldest son, paying forty shillings to each
of his brothers and sister within two years after the death of the wife,
The eldest son entered and did
and died.
The wife entered and died.
not pay the legacies within two years, but within ﬁve years he did pay
them.
The youngest son died without issue. The oldest then surrendered
She
the land to the use of his will, devised it to his wife, and died.
A younger son of Thomas entered, de
entered and married defendant.
fendant ousted him, he brought trespass, and it was found that the land
The question was whether the entry was
was worth 4£ per annum.
lawful.
Godfrey and Cooke, for the plaintiff, argued that the oldest was
given only a life estate, since 8£ was too small a consideration to make
a fee-simple on a devise without limitation; that the word paying was
a limitation, because void as a condition, being descendable to the heir.
Shirley and Johnson, for the defendant, argued; that the devise was in
fee because of the consideration, and the value was not material, citing
29 H. 8; Brooke’s Abr., “Testaments” 18: do. “Estates” 78 ; 6 E. 6; 38
E. 3, 14; that the words were sufficient and apt to make a condition;
that it cannot be a limitation because the lands are limited to another if
he did not pay; and whether condition or limitation, it is not found
that there was any demand for the money and so no breach.
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is a fee, for the value is not material, and no book

It is a limitation, and not a condition; for if it be
condition it extinguisheth in the heir, and no- remedy for the money.
But being a limitation, the law shall construe it that upon the non
payment of the money his estate shall cease, and then the law shall carry
it to the heir by custom, without any limitation over. And in a devise
it may well be that an estate in fee shall cease in one, and shall be trans
The money was to be paid without request.
ferred to another.
And it
was adjudged for the plaintiff.
See 3 Coke 20 b.
speaks of the value.
a

HARDY

v.

SEYER, in

Queen’s Bench,

Eliz.

414.

Easter, 37 El1z.—A. D. 1596.—Cro.
Abridged.

Ejectione Firmae.
Upon special verdict. A lease was made to a
widow for forty years, upon condition that during the time she remain
sole and live in the house.
She continued unmarried in the house all
her life, but died within the forty years. The question between the ex
ecutor of the widow and him in reversion was whether the term was de
termined. If these words were a condition the term remains, for she
performed it till it became impossible by act of God, which shall not
turn to her prejudice; but if it is a limitation it is otherwise.
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POPHAM [(3. .] and GAWDY and CLENCH
.] held that the words,
&c. were void words for they are insensible, and
upon condition that
are neither condition nor limitation; for all conditions shall be taken
con
strictly, and no words shall be supplied by intendment to make
no more than that
dition to divest or destroy an estate. And so here
man makes
lease for years rendering rent—on condition that
the
rent be not paid—and says no more, which
without sense; for
may
be intended that he shall forfeit
pain, or that the lessor shall re-enter,
which
uncertain. Every that
ought to be answered by the words
what then, whereby to make the intention of the parties full, what shall
be done, otherwise we cannot judge of their intention: and for this un
But
absolute.
the words were that
void, and the lease
certainty
the lease was for forty years, “if she so long live unmarried and inhabit
held
to be
therein,” POPHAM [C.
limitation, and to determine the
lease by her marriage or death, so that she cannot inhabit therein: and
so Bromley [of counsel for the reversioner] aﬂirmed was the intent of
was mistaken in draw
the parties, and the truth of the case, and that
ing the verdict. But FENNER, ., held that the words are full enough
condition of re-entry without any other, and are
to make
condition
well performed, and the
and not
limitation, and that this condition
Wherefore
was adjudged for the plaintiff.
lease remains absolute.

HAYNSWORTH
Trespass.

v.

PRETTY, in

Queen’s Bench, Hilary 41 Eliz.—A. D. 1599.

-Cro. Eliz.

Special verdict.

One

833,

Moor

644.

seised of lands

in

socage had issue
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two sons and a daughter, and devised to his second son and daughter
paid by his eldest son, and devised his land to his eldest son
in fee, on condition that if he paid not these legacies, that his land should
be to his second son and daughter and their heirs.
The eldest son fails
of payment.
Whether the younger son and daughter shall have the land
was the question.
After argument it was resolved by the Court clearly,
that they should have it; for the ﬁrst devise to his son and heirs in fee,
being no more than what the law gives, is void; and it is but a future
devise to the second son and daughter upon the eldest son’s default of
The case is no other but as if one had devised that if his
payment.
eldest son did not pay all legacies, that his lands should be to the legatees,
and there is no doubt but that indefault of payment the land should
vest in them. GAWDY and FENNER
.] held that if it were a good de
vise to the eldest son, yet this condition is a limitation of his estate, and
shall give it to the second son and daughter upon default of payment.
wherefore it was adjudged accordingly for the plaintiff.
201. to be

[J J

For

neglect to enter judgment, the case was reargued and again adjudged
same reasons.
Cro. Eliz. 919.

for the defendant, for the
VVRENFORD

v.

GYLES, in

Common Bench, Mich. 40 & 41 Eliz.—-A.
643, Noy 70.

—Cro. Eliz.

D. 1600.

J
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A
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lease was made for 21 years if the lessee lived so long and continued
the lessor’s -service.
The lessor died, and whether the term was de
termined was the question.
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ANDERSON, [C.
OWEN and GLANVILLE,
held that the lease
not any laches in the lessee that he did not serve_;
continued, for there
but
the act of God that he cannot serve any longer; and
like
to Sir Thomas Wr0th’s Case.
But
[Dyer 167, Plowd. Com. 454.]
WAMsLEY
limitation to the estate,
strongly against it: because
shall not continue longer than he serves. Quaere.
that
v. HUNTER, In Pa. Sup. Ct., 1868, 59 Pa. St. 335, Pattee’s
258, Tiedman’s Cases on R. P. 229._
Gate’s Cases R. P. 149.

HENDERSON
Gas.

R. P.

is

is

is

it

a

a

J

by

AGNEW, . This was an action of trespass
church trustees under
deed of trust made by Thomas Pillow in 1836, for taking down and
church building in 1867. The case turns
removing the materials of
on the limitation in the deed.
The legal estate of the trustees clearly
has no duration beyond the use
was intended to protect.
The word
“successors”
used to perpetuate the estate, but as the trustees are an
unincorporated body having no legal succession, there
nothing in the
terms of the grant to carry the trust beyond its appropriate use. This
brings us to the limitation of the use itself.
for the erection of “a house or place of worship for the use
It
of the members of the Methodist Episcopal Church of the United States
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it,

of America (so long as they use it for that purpose, and no longer, and
then to return back to the original owner), according to the rules and
discipline which from time to time may be agreed upon and adopted by
the ministers and preachers of the said church at their General Confer
ence in the United States of America.”
This is the main purpose of the
trust, the other portions of the deed relating to the use being ancillary
The interjected words, “so long as they
only to this principal object.
use it for that purpose and no longer, and then to return back to the
original owner,” are terms of undoubted limitation, and not of con
and
dition.
They accompany the creation of the estate, qualify
shall not endure.
prescribe the bounds beyond which
in the members of the church so long as they
The equitable estate
use the house as
place of worship in the manner prescribed and no
the boundary set to their interest, and when this limit
longer. This
transcended the estate expires by its own limitation, and returns to
its author. The words thus used have not the slightest cast of
mere
condition.
No estate for any ﬁxed or determinate period had been
granted before these expressions were reached, and they were followed
condition to be annexed.
by no proviso or other indication of
“A special limitation,” says Mr. Smith, in his work on Executory
Interests, p. 12, “is
qualiﬁcation serving to mark out the bounds of an
estate, so as to determine
ipso facto in
given event without action,
would, or might, otherwise expire by force of,
entry, or claim, before
A special limitation may be
or according to, the general limitation.”
created by the words “until,” “so long,” “if,” “whilst,” and “during,”
as when land
granted to one so long as he
parson of Dale, or while
he continues unmarried, or until out of the rents he shall have made
£500.
Black. Com. 155; Smith on Exec. Int. 12 Thomas Coke,
vol.,
10. “In such case,” says
120-21; Fearne on Rem. 12, 13 and note
Blackstone, “the estate determines as soon as the contingency happens
wife, or has received the £500),
(when he ceases to be parson, marries
and the subsequent estate which depends on such determination becomes
next in
immediately vested, without any act to be done by him who

a

a

it

a

a

it

a

expectancy.”
The effect of the limitation in this case was that the estate of the
trustees terminated the moment the house ceased to be used as
place
of worship according to the rules and discipline of the church, by the
had been granted; and the
members to whose use in that manner
reversion ipso facto returned to Thomas Pillow, the grantor. The abandon
ment of the house as
chief
place of worship, therefore, became
question in the cause, because the title of the trustees to the property,
and consequently their right to maintain this action, hinged upon this
event. Then, as the use of the members of this church was to be accord
ing to the rules and discipline from time to time adopted by the general
became
of
conierence,
question whether the alleged abandonment
the house as
place of worship was by church authority, and according
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to the rules and discipline then existing; for a mere temporary sus
pension of services there, or a discontinuance of the use without authority,
would not, ipso facto, determine the use. Hence an inquiry both into
the fact of abandonment
and the authority of the church became es
*
*
sential. *

The fact of such an abandomnent was submitted by the judge and
In his charge the learned judge submitted the
found by the jury.
question on the testimony of the presiding elder and the book of dis
cipline as to the authority for so doing; and on his testimony and that
of others as to the actual discontinuance of services there and the
This was all he could do, as the question of fact be
causes thereof.
*
*
*
longed to the jury.
Judgment aﬁirmed.
Impossibility of Performance.
THOMAS

v.

-

HOWELL, in King’s

Bench, Trinity 4 Wm. &
1693.—1 Salk. 170, 25 Eng. Rul. Cas. 626.

Mary.-A. D.

One'devised to his eldest daughter upon condition she would marry
his nephew on or before she attained the age of 21. The nephew died
young, and the daughter never refused, and indeed never was re
quired to marry him. After the death of the nephew, the daughter,
being about 17, married . S. And it was adjudged in C. B. that the
condition was not broken, being become impossible by the act of God;
and the judgment was afterwards aﬂirmed in error in B. R.

J

Right of Entry when not Expressly Reserved.
LIT'1‘LE'1‘ON’S

TENURES.

Littleton died in

1482.

* * It is commonly used in all such cases as aforesaid to
331 *
in the deeds, seilicet, if the rent be behind, &c., that it
the
clauses
put
should be lawful to the feoffor and his heirs to enter, &c., and this
is well done, for this intent, to declare and express to the common
people, who are not learned in the law, of the manner and condition of
the feoﬁment &c., As if a man seised of land letteth the same land
to another by deed indented for a term of years, rendering to him a
certain rent, it is used to put into the deed, that if the rent be behind
at the day of payment, or by the space of a week or month, &c. that
then it shall be lawful to the lessor to distrain, &c., yet the lessor may
distrain of common right for the rent behind, &c., though such words
were not put into the deed, &c.
§

\Vho May Enter for Condition
LIT’1‘LETON’S TENURES
§ 346.

Broken.

(Littleton died in 1482).

And here no two things: one is that no rent (which is properly

WHO MAY ENTER
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so called) may be reserved upon any feoﬁment, gift, or lease, but only
to the feoﬁor, donor, or lessor, or to their heirs, and in no manner may it
be reserved to any strange person.
But if two joint-tenants make a lease
by deed indented, reserving to one of them a certain yearly rent this is
good enough to him to whom the rent is reserved, for he is privy to the
lease and not a stranger.
§ 347. The second thing is that no entry nor re-entry (which is all one)
may be reserved or given to any person but only to the feoffor, donor,
or lessor, or to their heirs; and such re-entry cannot be given to any other
For if a. man letteth land to another for term of life by in
person.
denture, rendering to the lessor and to his heirs a certain rent, and for
default of payment a re-entry, &c., if afterwards the lessor by a deed
granteth the reversion of the land to another in fee, and the tenant
for term of life attorn &c., if the rent be after behind, the grantee of
the reversion may distrain for the rent, because the rent is incident
to the reversion; but he may not enter into the land and oust the
tenant, as the lessor might have done, or his heirs, if the reversion had
been continued in them, &c. And in this case the entry is taken away
forever; for the grantee of the reversion cannot enter for the reason
aforesaid; and neither the lessor nor his heirs can enter, for if the
lessor might enter, then he ought to be in his former estate, &c., and
this may not be, because he hath aliened from him the reversion.
‘

COKE LIT.

2141)-215b.—A. D. 1620-30.

if

it,

a

it,

If a man have a lease for years and demise or grant the same upon
condition, &c., and die, his executors or administrators shall enter for
the condition broken, for they are privy in right, and shall represent
If cestui que use had made a lease
the person of the dead.
[215a]
for years, &c., upon condition, the feoffees should not enter for the
condition broken, for they are privy in estate, but not privy in blood.
Another diversity is in case of a lease for years, where the condition
is that the lease shall cease, or be void as is aforesaid, and where the
condition is, that the lessor shall re-enter; for there the grantee, as
Littleton saith, shall never take beneﬁt of the condition. And it is
to be observed, that where the estate or lease is ipso facto void by the
condition or limitation no acceptance of the rent after can make it to
have a continuance; otherwise it is of an estate or lease voidable by
entr .
Aizlother diversity is between conditions in deed, whereof suﬂicient
has been said before, and conditions in law. As if a man make a lease
that
the lessee
for life, there is a condition in law annexed unto
doth make
greater estate, &c., that then the lessor may enter. Of this and
the like conditions in law, which do give an entry to the lessor, the
but also his
lessor himself and his heirs shall not only take beneﬁt of
assignee and the lord by escheat, everyone for the condition in law broken
in their own time.
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Another diversity there is between the judgment of the common law,
whereof Littleton wrote, and the law at this day by force of the statute
of 32 Hen. VIII, c. 34. For by the common law no grantee or assignee
of the reversion could (as hath been said) take advantage of a re-entry
For at the common law, if a man had made
by force of any condition.
a lease for life reserving a rent, &c., and if the rent be behind a re
entry, and if the lessor grant the reversion over, the grantee should
But
take no beneﬁt of the condition, for the cause before rehearsed.
now by the said statute of 32 Hen. VIII, the grantee may take advantage
thereof, and upon demand of the rent and non-payment, he may re
enter.
By which act it is provided, that as well every person which
shall have any grant of the king of any reversion, &c., of any lands,
&c., which pertained to monasteries, &c., as also all other persons be
ing grantees or assignees, &c., to or by any other person or persons,
and their heirs, executors, successors, and assignees, shall have like ad
vantage against the lessees, &c., by entry for the non-payment of the
rent, or for doing of waste, or other forfeiture, &c., as the said lessors
or grantors themselves ought or might have had. Upon this act divers
resolutions and judgments have been given, which are necessary to be
known: 1. That the said statute is general, viz. that the grantee of
the reversion of every common person, as well as the king, shall take
2.
That the statute doth extend to grants
advantage of conditions.
made by the successors of the king, albeit the king be only named in
3.
That where the statute speaketh of lessees that the same
the act.
4.
That where the statute speaks of
doth not extend to gifts in tail.
of
the
reversion, that an assignee of part of the
grantees and assignees
As if
state of the reversion may take advantage of the condition.
So
lessee for life be, &c., and the reversion is granted for life, &c.
if lessee for years be, and the reversion is granted for years, the gran
tee for years shall take beneﬁt of the condition in respect to this word
5.
That a grantee of part of the reversion
(executors) in the act.
shall not take advantage of the condition; as if the lease be of three
acres, reserving a rent upon condition, and the reversion is granted
of two acres, the rent shall be apportioned by the act of the parties, but the
condition is destroyed, for that it is entire and against common right. 6.
That in the king’s case the condition in that case is not destroyed, but re
mains still in the king. 7. By act in law a condition may be apportioned in
the case of a common person; as if alease for years be made of two acres.
one of the nature of borough English, the other at the common law; and
the lessor having issue two sons, dieth, each of them shall enter for the
condition broken; and likewise a condition shall be apportioned by the act
8. If a
and wrong of the lessee, as hath been said in the chapter of Rents.
lease for life be made, reserving a rent upon condition, &c., the lessor levies
a ﬁne of the reversion, he is grantee or assignee of the reversion; but with
out attornment he shall not take advantage of the condition, for the mak
ers of the statute intended to have all necessary incidents observed, other
wise it might be mischievous to the lessee. 9. There is a diversity between
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a condition that is compulsory and a power of revocation that is vol
untary for a man that hath a power of revocation may by his own act
extinguish his power of revocation in part, as by levying a ﬁne of part;
and yet the power shall remain for the residue, because it is in the nature
of a limitation, and not a condition; and so it was resolved in the Earl
of Shrews-bm'y’s Case in the court of wards, Easter, 39 Eliz. & Mich. 40
& 41 Eliz. 10.
the lessor bargain and sell the reversion by deed in
dented and enrolled, the bargainee is not in the per of the bargainor,
and yet he is an assignee within the statute. [215b]
So if the lessor
grant the reversion in fee to the use of A and his heirs, A is a suﬁicient
assignee within the statute; because he comes in by the act and limit
ation of the party, although he is in the post, and the words of the statute
be, to or by, and they be assignees to him although they be not by
him; but such as come in merely by act in law, as the lord of the vil
lein, the lord by escheat, the lord that entereth or claimeth for mort
11.
the
main, or the like, shall not take beneﬁt of this statute.
lessor
in the case before, bargain and sell the reversion
by
deed indented and enrolled, or if the lessor make a feoffment in fee,
and the lessee re-enter, the grantee or feoffee shall not take any ad
12. Al
vantage of any condition without making notice to the lessee.
beit the whole words of the statute be for nonpayment of the rent, or
for doing of waste, or other forfeiture, yet the grantees or assignees
shall not take beneﬁt of every forfeiture by force of a condition, but
only of such conditions as either are incident to the reversion, as rent,
or for the beneﬁt of the estate, as for not doing of waste, for keeping
the house in reparations, for making of fences, scouring of ditches, for
preserving of woods, or such like; and not for the payment of any sum
in gross, delivery of corn, wood, or the like, so as other forfeiture shall
be taken for other forfeitures like to those examples which were there
put (videlicet) of payment of rent and not doing of waste, which are
for the beneﬁt of the reversion.

If

If

ANON.,
-

22

Edw. IV.-—A. D. 1483.—B1'00ke Abr.
'
IV, 17.

t. Conditions

167, 22

Edw.

Debt.
The master and associates of St. Bartholomews in London
had granted to . S. for life a certain corody, &c., for doing such serv

J

ices as N and others had done, and the grantee leased to the master
The grantee
and his associates for seven years rendering 10£ rent.
brought debt, and the grantor said that the plaintiff had not done the
services; and the plaintiff said that he was excused by reason of the
lease to the grantor which is a suspense, by which it was argued that
the plaintiﬁ should be paid his rent and the corody, and see on this
a man enfeoffs me on
case 20 Edw. IV, 18, 19, BRIAN, G.
and
lease the
or
to
him
10£
on
such
a
re-enter,
condition to pay to
day
do not pay the 10£, here
land to him rendering rent, and at the day
he may retain the land, and the rent reserved by me is extinguished.

J. If

I

I
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But if

a man makes a feoﬁment in fee rendering rent with a clause
if the feoffee re-enfeoff the feoffor the
of re-entry for non-payment,
feoffer may not re-enter for non-payment of the rent, for he has the
same land from which the rent is issuing.
Contrary it is of a sum
in gross as above. And the same would seem to be the law of a lease
made afterwards by the lessee to the lessor for years or life, for by this
the rent is suspended.

NOTA, Easter Tel‘m.—A. D. 1496.—Year Books,

11

Hen.

VII,

17, pl. 14.

,

If I

should lease for a term of years on condition that he should go
to Rome such a day, and if not that his estate should cease, here
if the lessor grant the reversion to another, and he attorn, andllater
the condition is broken, he who has the reversion may enter, for by
breach of the condition the estate is void and determined; so of a term
for life. But if the condition was that he might re-enter for the con
dition broken, and he had granted the reversion over, the grantee may
not enter.

CHAWORTH

v.

PHILLIPS,

M001‘ 876.

About

7

Jae.

1,

A. D.

1610.

It

was resolved that if a lease was made on condition to be void if
10£ be not paid by a day named, the grantee of the reversion cannot
enter by such condition, because it is collateral. Resolved, also, that if
a lessee for 20 years make a lease for 10 years on such condition, and
afterwards the lessee for 20 years surrender to him in reversion, he
in reversion may not have beneﬁt of the condition, because he is in of
another estate paramount.

WARREN

v.

LEE,

In the K1ng’s Bench, Hilary, 2 & 3 Phil. & Mary.—A. D.
1556.—-Dyer 126b.

In trespass for breaking a close, by Jasper Warren against Lee and
others.
The defendants pleaded not guilty, and at nisi prius there
And the case was: that
was a demurrer in law upon the evidence.
was seised in fee of land holden in
the father of the plaintiff
socage, and by his last will in writing gave the land in the premises
thereof to his wife for the term of [*127a] her life, on condition that
she should provide for the said Jasper, being the eldest son at school,
and bring him up in virtue and good morals at her own expense until
he should be of the full age of 21 years; and_ afterwards in the end of
the will, he'gave the land after the death of his wife to his second son
in tail, reserving the fee-simple; and died. The wife entered and
broke the condition; and the said Jasper, after he came of age, entered,
The
and brought this action of trespass during the life of the wife.
First, it is to be
question was, whether his entry was lawful or not.
And
considered whether a condition can be knit to a devise or not?

WHO MAY ENTER

roe CONDITION

BROKEN.

159

seems it may; and this by the statutes of wills 32 [Hen. 8 c. 1] and
35 Hen. 8 c. 5 which give power to the devisor to make devises at his
free will and pleasure for the advancement of his wife, &c., or other
Also, to prove this by a case in Littleton [§ 125], that the
wise, &c.‘
executors of the devisor of land devisable by custom shall sell the land,
Also, such devises of land in use
they do it not, the heir enters, &c.
have been common.
And see a condition, that the devisee shall pay rent
to the wife of the devisor and a clause of distress to the wife for the same;
whether this destroys the condition, quaere bene, H. 18 Eliz.
[Dyer
for
was
note
whose
beneﬁt
and
this
condition
Also,
made,
advantage
348a]
and by whom it ought to be performed. Also, whether the condition knit
to the particular estate only be destroyed and made void by the limitation
over in tail, the fee-simple remaining in the devisor, or not ? And it seems
not, although the remainder had been over in fee; for there is a difference
between the reservation of a rent and of a condition; for the one, viz. the
latter, may be without deed by livery accordingly, and the former not with
out deed indented, &c.; and although the remainder be not entailed upon
the condition also, yet it takes effect upon this conditional livery; and
see Perkins accordant
thereto, the last chapter of his book [§ 831],
who makes no question of the condition, but whether he in remainder
shall take advantage of the breach of it; and it seems not, &c. See also,
Fitz. Nat. Brev. in ex gravi querela [201 C] such a devise upon condi
And if
tion, &c., remainder over in tail without condition, and good.
a man make a lease for life reserving a rent and re-entry for default of
payment, remainder over in tail; this remainder does not destroy the
But when
condition, because it is made all at one and the same time.
the condition is once annexed to the particular estate, and then by an
other deed the reversion is granted by the maker of the condition,
Also, whether the entry of
there the condition is gone, causa patet.
the heir of the devisor for breach of the condition be lawful, or not?
And what estate he shall be adjudged to have? And whether the re
mainder be defeated, or not?
And it seems the entry is lawful, al
though no re-entry or entry are expressly reserved to him,” because
it is tacitly implied in law when the condition is to be performed by
the devisee. [*127 b] And this sort of condition carries with it a
And
penalty, viz., the defeasance of the estate to which it is annexed.
in common reason he who was prejudiced- by the devise, viz., the heir
who is disinherited by
shall take advantage of the breach of the
c.
fol. 44 the father cannot make
condition. For by Glanvil lib.
devise of land without the assent of the heir, but with his assent
he may.”
And
seems that the remainder
not destroyed by the
1,

is

it

a

7,

it,

it

’

‘Note how differently this free will and pleasure phrase is construed in
Soulle v. Gerrard, post 226.
If it is a condition, clearly the right of entry for breach exists as a nat
ural consequence, without express reservation.
“While Glanvil does make this statement, we hear little of it after him;
and certainly it could not hold after the statute of wills expressly permitted
the devisor to dispose at his tree will and pleasure.

u
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entry, but the heir shall have only an estate for the life of the wife; for
there is a difference between this remainder made by will and a re
mainder created by deed and livery; for in the last case the entry de
feats the livery, but it is not so in a. will; for a remainder by will, is
good although the particular estate were never good ;‘ as if to a
monk, &c. And the law in this case shall be taken in the same manner
as if the devisor had expressly reserved an entry and retainer during
the life of the wife; and such tempering and qualifying of the penalty
shall not altogether defeat the estate, &c., as Littleton [§ 327] says
of re-entry and retainer until, &c. * * * Also the case in 29 assize
[159 pl. 17] of a devise to Clerk to be priest, remainder to a com
monalty in fee, &c., and he in remainder shall not take advantage of
the breach, because no words of the will give it to him, and also he is
a stranger to it; but if the words had been provided that if the con
dition be broken, his estate shall cease, and he in remainder may im
mediately enter; there he should take advantage, although he be a
And
stranger, because the estate determines there without re-entry.
lease
for
condition,
if
make
such
a
conditional
with
life,
therefore,
viz. that the estate shall cease, and then alien the reversion, the alienee
shall take advantage of this condition, because the estate determines
without entry, &c. * * *

I

VAN RENSSELAER

v.

BALL,

New

York

N. Y.

Ct. of Appeals,

March, 1859.-19

100.

Ejectment for 1201/2 acres of land. Plaintiff gave in evidence an
indenture dated Oct. 20, 1792, by which Stephen Van Rensselaer con
to William Ball in fee, reserving an
veyed the land in question
annual rent payable in wheat, fowls, and a day’s service each year. The
deed contained a covenant by the grantee for himself, his heirs, rep
resentatives, and assigns to pay the rent and contained clauses for dis
It was
tress for re-entry on condition if the rent should not be paid.
proved that W. Ball died 12 years before the trial, that defendant his
son was in possession, and had paid the rent for his father but not
It was also proved that S. Van Rensselaer died Jan.
since his death.
26, 1839, leaving a will by which he devised to the plaintiff “all his
in the manor of
estate, lands, tenements, rents, and hereditaments,
Rensselaerwick, on the west side of the Hudson river” including the
The defendant objected that the indenture did
lands here in question.
not create the relation of landlord and tenant between the parties to it
or their representatives; that ejectment did not lie except between land
‘Observe that the future estate here is called a remainder; the name
executory devise is a later invention.
Observe that the doctrine, that future
estates by will are liable to the rules as to remainders by deed if by possi
bility they could take effect as strict remainders, was as yet unknown.
This rule is believed to have arisen from a desire to limit the scope of the
rule in Pells v. Brown (1620), post 242.
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lord and tenant; that the reservation called rent was not such in law,
but a personal contract between the original parties, affecting only
themselves and their representatives,
and did not attach to or concern
the land; that if this were not so, the plaintiff as devisee of the rent
could not enter or maintain ejectment; and that even if he could do
that, he must make strict demand of the rent before suing, and must show
that there was no suﬂicient distress on the premises.
The judge over
ruled the_ several objections, gave judgment for the plaintiff; and de
fendant’s coimsel excepted, appealed to the general term, and now ap
peals from the judgment of the general term aﬂirming the judgment
below.
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[*102.] DENIO, J.: A condition annexed to a conveyance in fee,
that the grantee his heirs and assigns shall pay to the grantor and his
heirs an annual rent and that in default of payment the grantor or
his heirs may re-enter, is a lawful condition. Littleton puts it as an
example of a condition in deed, at the commencement of that part of
his treatise which relates to estates upon condition.
Such an estate,
he says, “is as if a man by deed-indented enfeoﬁs another in fee simple,
reserving to him and his heirs yearly a certain rent payable at one
feast or divers feasts, per annum on condition that if the rent be be
hind, &c., that it shall be lawful for the feoffor and his heirs to enter.
&c., and if it happen the rent to be behind by a week after any day of
or by
half
or by month after any day of payment of
payment of
shall be lawful for the feoﬁor or his heirs to
year, &c., that then
the rent be not paid at such' time, or before
enter, &c. In these cases,
such time limited and speciﬁed within the condition comprised in the
indenture, then may the feoﬁor or his heirs enter into such lands or
tenements, and then of his former estate to have and hold, and the
And
called an estate upon condition,
feoﬂfee quite to oust thereof.
the condition be not
because that the estate of the feoﬁee
defeasible,
performed, &c.
325.) The systematic writers upon the law of real
property from that time to the present have assumed the legality of
such conditions; and the substance of the condition in the conveyance
Bl. Com. 154;
under consideration
usually put as an example.
123.
Oruise’s Dig. c.
Kent
Com.
pl.
Among the numerous
authorities referred to
the defendant’s counsel,
have been unable
to ﬁnd
single dictum or the slightest hint that such conditions were
contrary to law, or that they could only be attached to estates for life
or years, or that
common law tenure between the parties, or
re
There
version in the grantors, were necessary to uphold them.
Seld [467]
moreover, nothing in the case of De Peyster v. Michael,
creates
lately decided in this court, which, properly understood,
doubt as to the validity of such
condition, or the lawfulness of annex
ing one to an estate in fee. [*103].
The books which treat of such estates do, indeed, state that
con
dition repugnant to the nature of the estate granted
void; and the in
stances given are of feoﬁments, or conveyances in fee, by bargain and
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sale, with a condition that the feoifee or grantee shall not alien; and they
say that even this could be done before the statute of quia emptores
because the feoffor had a possibility of reverter, by the expiration of
the feudal investiture upon the failure of heirs of the tenant.
Coke
Lit. *223a.
The argument in the opinion of the chief judge in
De Peyster v. Michael consisted in showing that a condition for the
payment of one quarter part of the value of the land and improvements
upon each sale by the grantee, or those who should succeed to his
estate, was a restraint upon alienation repugnant to the nature of a fee
simple, within the sense of the authorities; and that, although this
could be done where there was a reversion, as upon the grant of an
estate for life or years, or a possibility of reverter, as upon a feoﬁment
before the statute of quia emptores, it was unlawful in this state, in
of that statute
respect to a conveyance in fee, after the re-enactment
It seems to me, that there is nothing in the reason
by the legislature.
ing of that opinion to encourage one to question the validity of the
clauses of re-entry for non-payment of rent in a conveyance in fee, even
though the chief judge had not taken care to state, as he has done, that
the principles which he laid down would leave to the grantee in these
the full beneﬁt of the remedy of
conveyances, and his representatives,
re-entry for the enforcement of their right to the rent.
But assuming that the estate conveyed to William Ball was de
feasible by the non-performance of the condition to pay the annual
rent; no one but the grantor or his heirs could, at common law, enter
for the breach- of a condition subsequent.
Littleton 347; Coke Lit.
*214b; 4 Kent Com. 127; Nicoll v. N. Y. & E. R. R., 12 N. Y. 121.
This was the consequence of a maxim of the common law that nothing
in action, entry or re-entry, could be granted over; for, as Coke says:
“Under color thereof pretended titles might be granted to great men,
whereby right might be trodden [*104] down and the weak oppressed,
which the common law forbiddeth, as men to grant before they be in
Coke Lit. Supra.
The reason upon which this maxim
possession.”
was founded has, no doubt, become in great measure obsolete; still,
the principle that the right of entry cannot in general be granted
am inclined to believe, still a part of the law, notwithstanding
over is,
the tendency of modern decisions and the provisions of the code.
This
then is the ﬁrst difficulty in the plaintiff’s case.
He brings this action
as the assignee, by devise, of the grantor, and not as his heir; and he
is disabled from maintaining the action unless the act of 1805 and its
different re-enactments apply to the case.
Laws 1805, c. 98; 1 R. L.
1
25.
have
364
R.
S..
748
elsewhere
stated the origin and
3;
1813,
§
§
history of the series of enactments in favor of the assignees of rever
sions, of which this forms a supplement, and have shown that it enabled
the grantees of a perpetual rent charge to maintain an action on
the covenants for the payment of rent.
But the original statute of 32
c. 34, gives to the assignee mentioned in it not only a
Henry
remedy by action, but the “like advantages” “by entry for non-payment

I

I

VIII,

_

l

~

WHO MAY ENTER

FOR

CONDITION

BROKEN.

163

of the rent” which the grantors might have had, and this feature is pre
served in the re-enactments in this state (2 Jones & Var. 184; 1 R. L.
1813, 363, § 1; in the Revised Statutes of 1830 the expression is that the
assignees “shall have the same remedy by entry action or otherwise,”
1 R. S. 74’? § 23.
as their grantor or lessor had or might have had.
Then follows the provision ﬁrst introduced by the act of 1805, and con
tinued in the revisions, that this provision shall extend to grants or
But
leases in fee reserving rents, as well as to leases for life or years.
in all the acts the expression is retained, which is found in the statute
of Henry VIII, “as if the reversion had remained in the lessor or
In grants in fee, there being no reversion these words are
grantor.”
inapplicable, or at least incongruous: and to make the provision coherent
they should be read as though the language were, “as if said right of
entry had remained in the lessor or grantor ;” or this particular expression
in the statutes [*105] should be limited to the case embraced in the
provision where the grantor had a reversion, and be dropped in the
cases it is made to relate to grants in fee, upon the rule of construc
tion redendo singula singulis.
No one can for a moment doubt the
intention of the legislature to confer upon the assignees of a grantor
in fee reserving rent, the remedy by entry for the non-payment of such
rent, precisely as the grantor himself had it before he parted with the
In other words, the design is plain to make the right of entry
right.
transferable, and thus to change to this extent, in favor of this class
of conditions, the rule of the_common law. This is so manifest to my
mind from the reading of the statutes that anything
could further
say would be likely to obscure rather than to elucidate it.
There is the question, in the next place, whether where one has a
perpetual rent and a right of entry on the land of another to enforce
its payment, transmissible to his heirs, but not legally transferable by
sale or assignment,
the legislature can lawfully interpose, by an en
actment declaring that thenceforward the rent and the right of entry
shall be subject to transfer like a rent incident to a reversion; in
other words, whether the act of 1805 can be applied to conveyances and
reservations of rent existing when it was passed, without violating the
provision of the constitution of the United States, which protects
I think the
contracts from being impaired by the state legislatures.
A conveyance,
statute is not subject to question on that ground.
agree, is as fully within the constitutional provision as an executory
contract; and the only point is whether the obligations of the contract
contained in this conveyance have been impaired within the sense of
the provision. Clearly the rights of Van Rensselaer, the grantor, have
not been affected unfavorably.
They have been manifestly advanced;
for the rent and the remedy to enforce it, have been improved by hav
ing imparted to it a vendible quality. Nor have the obligations of the
grantee, or his representatives or assigns, been increased, or their rem
edies changed to their prejudice.
The estate of the grantee was subject
to be destroyed by a re-entry for non-payment (*106) of rent before
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the statute, and no new or further liability is attached to it now.
A
re-entry can be sustained in precisely the same cases in which it could
The contract in question is aﬁected in pre
before, and in no others.
cisely the same manner as all existing non-negotiable choses in action
were by the code of procedure, when it rendered them capable of as
signment so as to vest the legal title and the right to sue upon them in
the assignee.
Yet the courts have uniformly applied this pro
§ 111.
vision of the code to all existing contracts, equally with those made
after the code was enacted. As to the remedies of the grantee and his
and privies in estate, if they have been changed at all,
representatives
it is to give them a right of action where none existed before. The
act of Henry
which has been regularly followed in this particular
in our re-enactment, and in the revision, gave a reciprocal remedy to
the grantee or lessee, and his representatives,
against the assignee of
the reversion; and, by the act of 1805, bringing grants in fee within
the purview of these provisions, the grantees acquired a remedy against
the assignees of the grantor, which they did not possess before.
They
can now sue such assignees for any breach of the grantor’s covenants,
which they probably could not have done at common law, and certainly
not by any of the statutes prior to the act of 1805; and they are not
deprived of any remedy which they might have had against the grantor
himself, and his personal representatives, upon his express covenants.
It is, moreover, argued on behalf of the defendant, that if all other
difficulties were removed, an action in the nature of ejectment could not
be maintained without strict demand of the rent on the land and at
the precise time at which it became payable—a formality which it is
admitted has not taken place. The common law requires such a demand
preparatory to bringing ejectment.
(Coke Lit. *201b, 202a.); and it
was for the purpose of avoiding “the many niceties which attend re
entries at common law,” as it is expressed in the preamble, that the
statute 4 Geo.
c. 28, was passed.
is limited to cases between
landlord and tenant where there is a right by [*107] law in the former to
re-enter; and it makes the service of a declaration in ejectment to stand
in the place and stead of a demand and re-entry. The provision was
early re-enacted in this country, and has been continued in each sub
sequent revision of the laws. 2 Jones & Var. 238, § 23 ; 1 K. & R. 134,
§ 23; 1 R. L., 1813, 440 § 23; 2 R. S. 505 § 30. The statutes require,
to warrant the action, evidence that no suﬂicient distress can be found
on the premises to satisfy the rent due. The defendant’s position is that
these acts do not apply to the case, because, as it is argued, a reservation
of an annual payment upon a conveyance in fee is not properly rent, as no
distress can of common right be made for it, and it is only distrainable
by virtue of an express provision contained in the indenture; and the
statute requires it to be a case between landlord and tenant, which
implies, it is said, that the relation should exist at common law. But
such reservations
as the one before us were considered
as creating a
rent within the legal meaning of that term, from the time of Littleton
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We have seen that it was called rent in § 325 of the
quoted; and by looking into § 217 and § 21.8. we see
of the recognized species of rent, and was called rent
rent, too, as has been shown, for the non-payment of
which a re-entry was given at common law, where the rightto re-enter
was provided for in the deed.
The act of 1805 assumes that rent mav
be reserved upon a conveyance in fee, and the preamble
of that act
states that such reservations had been, long in use in this state.
Now
the inconvenience
which the statutes making a declaration in eject
ment stand in the place of a strict demand were intended to remedv,
was the great particularity and nicety attending this demand at common
law: and this was precisely as applicable to rents arising upon grants
in fee as upon leases for life or years.
do not, therefore, see any
reason, in the nature of the case, or in the language of the statutes, for
conﬁning this remedy by ejectment to cases of rent service; and I am
of opinion that it is applicable to all cases of non-payment of rent
*
*
*
where there was a right to re-enter at common law.
have
led
me
to
the
conclusion
that
none
These reasons
of the points
so ‘ingeniously
taken and ably urged on the part of the defendant can
am in favor of aﬁirming the judgment of the
be sustained; and
supreme court.
to the present.
treatise already
that it was one
It was
charge.

I

I

ALLEN and SHELnoN,
judges concurring.

other

JJ.,

took no part in the decision,
Judgment aﬂirmed.

all the

Division and Waiver of Conditions.
ANONYMOUS,

Easter,

20 El.iz.—-A. D. 1578.-—Moor 113.

A man seised of copyhold held of a manor, part borough English
and part at common law, leased the land by deed indented for 21 years
by license of the lord, provided always that if the lessor, his wife, heirs,
assigns, or any of them, give a _vear’s warning to the lessee that the
husband, wife, or heirs will dwell there, that then the lease shall be
void, except that the lessor or his heirs shall pay to the lessee 20£. The
lessor and his wife died, and the reversion of the one part descended to
the oldest son, and the reversion of the other part descended to the
the reversion of his older brother; and
youngest, and he purchased
later, claiming to be a person within the proviso, gave notice
were
moved: 1, if he
lessee.
On this two questions
to
the
the warning or if the condi
as might give
was such a person
if by
2,
the reversion
having been severed;
tion is destroyed,
the words, except the lessor or his heirs shall pay, &c., the intent was
that this should be a consideration to the lessee for his departure, if
MoUNsoN and
these words were suﬂicient to give the lessee the 20£.
and that
the
that
he
Warning,
held
might
MANWOOD
give
[JJ.]
the law which had severed the reversion had severed also the condition,
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And so of one part
although at the commencement they were entire.
as heir and of the other as assignee of the older brother he might
have advantage
of the condition.
But MANWOOD, J., said that if
he had made feoffment of the borough English lands, and had issue
two sons and died, now the elder only might have advantage of the
condition, for that is a condition in gross, but in this case it was a
reversion reserved to the lessor.
But if two joint tenants with war
ranty make partition, or if one grant his part to another, now the
warranty is gone; for this is their own act, and they were not compellable
And so there was a diversity taken. And as to the
to make partition.
other question ‘they held that the words were suﬁicient to give him the
20£.

*

HARVY

*

*

OSWOLD, in B. R.-Trinity,

v.

38 E1iz.—A.

D. 1596.—Moor

456.

In ejectione ﬁrmae the case was that one made a lease rendering rent,
with condition that the lessee should not lease without assent of the
lessor.
He leased part, and the lessor without notice of it accepted
the entire rent of the ﬁrst lessee; and now the question was if he might
And it was adjudged that he might notwith
enter by the condition.
standing the acceptance, because he had no notice of the breach, which
want of notice the defendant had pleaded in his rejoinder; but if he had
notice the acceptance seems a bar, though the condition was collateral.
Per GAWDY and POPHAM.
DUMPOR’S

CASE, in King’s Bench, Hilary Term
Coke, 119b,

1

45

Eliz.—A. D. 1603.-4

Smith Lead. Cas. *85.

a

it

it,

In trespass between Dumpor and Symms, upon the general issue,
the jurors gave a special verdict to this effect: the president and
scholars of the college of the Corpus Christi in Oxford, made a lease
for years in anno 10 Eliz, of the land now in question to one Boldo,
proviso that the lessee or his assigns, should not alien the premises to
And
any person or persons without the special license of the lessors.
afterwards the lessors by their deed, anno 13 Eliz. licensed the lessee
to alien, or demise the land, or any part of
to any person or per
And afterwards anno 15 Eliz. the lessee assigned
sons quibuscumque.
the term to one Tubbe, who by his last will devised
to his son, and by
tlie same will made his son executor, and died.
The son entered
generally, and the testator was not indebted to any person, and after
wards the son died intestate,
and the _ ordinary committed adminis
tration to one who assigned the term to the defendant.
The president
and scholars by warrant of attorney entered for the condition broken,
and made
lease to the plaintiff for 21 years, who entered on the
defendant, who r‘e-entered, upon which re-entry this action of trespass
was brought; and that upon the lease made to Bolde the yearly rent
of 33s. 4d. was reserved, and upon the lease to the plaintiff; the yearly
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rent of 22s. was only reserved. And the jurors prayed upon all this matter
the advice and discretion of the court, and upon this verdict judg
ment was given against the plaintiﬁ. And in this case divers points
were debated and resolved: 1. That the alienation by license to Tubbe,
had determined the condition, so that the alienation which he might
afterwards make could break the proviso or give cause of entry to the
lessors, for the lessors could not dispense with an alienation for one
time and the same estate should remain subject to the proviso after.
And though the proviso be, that the lessee or his assigns should not
alien, yet when the lessors license the lessee to alien, they shall never
defeat, by force of the said proviso, the term which is absolutely aliened by
their license, in as much as the assignee has the same term which was
assigned with their assent: so if the lessors dispense with one aliena
tion they thereby dispense with all alienations thereafter; for in- as
much as by force of the lessor’s license and of the lessee’s assignment,
the estate and interest of Tubbe was absolute it was not possible that
his assignee who has his estate and interest shall be subject to the
ﬁrst condition: and as the dispensation of one alienation is the dis
pensation of all others, so it is as to the persons, for if the lessors
And therefore it was
dispense with one, all the others are at liberty.
adjudged, Trinity 28 Eliz., Rot. 256, in the common pleas between
Leeds and Orompton (Cro. Eliz. 816, Godb. 93, Noy 32, 4 Leon. 58, 2
Bulstr. 291) that where the Lord Stratford made a lease to three, upon
condition that they or any of them should not alien without the assent of
the lessor, and afterwards one aliened by his assent, and afterwards the
other two aliened without license, and it was adjudged that in this
case the condition being determined as to one person, by the license
of the lessor was determined in all. And POPHAM, C. ., denied the
case in 16 Eliz., Dyer 334, that if a man lease land upon condition
that he shall not alien the land or any part of it without the assent of
the lessor, and afterwards he aliens part with the assent of the lessor,
that he cannot alien the residue without the assent of the lessor: and
conceived that this is not law, for he said the condition should not be
divided or apportioned by the act of the parties; and in the same
case as to parcel which was aliened by the assent of the lessor the
condition is determined; for although the lessee alien any part of
the residue, the lessor shall not enter into the part aliened by _the
in part is de
license, and therefore the condition being determined
the
chief
said
he
And
therefore
in
all.
justice
thought the
termined
said case was falsely printed, for he held clearly that it was not law.
NOTE reader, Paschae 14 Eliz. Rot. 1015, in the common pleas, that
where the lease was made by deed indented for 21 years of three
manors, A, B, O. rendering rent, for A 61. for B 51, for C 101., to
be paid in a place out of the land, with a condition of re-entry into
all three manors for default of payment of the said rents, or any of
them, and afterwards the lessor by deed indented and enrolled bar
gained and sold the reversion of one house and 40 acres of land parcel

J
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of the manor of A to one and his heirs, and afterwards by another
deed indented and enrolled bargained and sold all the residue to an
other and his heirs; and if the second bargainee should enter for condition
broken or not was the question.
And it was adjudged that he should
not enter for the condition broken; because the condition being entire,
could not be apportioned by the act of the parties, but by the severance
of a part of the reversion is destroyed in all. But it was agreed that
a condition may be apportioned in two cases: 1, By act in law; 2,
By act and wrong of the lessee. By act in law, as if a man seised of
two acres, the one in fee, and the other in borough English, has issue
two sons and leases both acres for life or years rendering rent, with
condition, the lessor dies; in this case by this descent, which is an
rent, and condition are divided.
act in law, the reversion,
By act
and wrong of the lessee, as if the lessee makes a feoﬁment of part or
commits waste in part, and the lessor enters for the forfeiture or re
covers the place wasted, there the rent and condition shall be appor
tioned; for none shall take advantage of his own wrong, and the
And the
lessor shall not be prejudiced by the wrong of the lessee.
Lord Dyer, then chief ‘justice of the common pleas, in the same case
said, that he who enters for a condition broken ought to be in of the
same estate which he had at the time of the condition created, and
that he cannot have when he has departed with the reversion of part;
and with that reason agrees Littleton 80b. And vide 4 & 5 Phil. & Mary,
Dyer 152 pl. 7, where a proviso in an indenture of lease was that the
lessee his executors or assigns should not alien to any person without
license of the lessor but only to one of the sons of the lessee; the lessee
died, his executor assigned it over to one of his sons; it was held by
Stamford and Catlin [JJ.] that the son might alien to whom he pleased
without license, for the condition as to the son was determined, which
agrees with the resolution of the principal point in the case at bar. 2.
it was resolved that the statutes of 13 Eliz. c. 10; and 18 Eliz c. 11,
concerning leases made by deans and chapters, colleges and other ec
clesiastical persons, are general laws whereof the court ought to take
knowledge though they are not found by the jurors, and so it was re
solved between Claypole and Carter (Yelv. 106, 1 Leon. 306, Moor
593) in a writ of error in the king’s bench.
Conditions

LITTLETON.

I

Secs.

720,

in Restraint of Alienation.
721,

722,

723.

Littleton died in A. D.

1482.

II

there
have heard say that in the time of king Richard
§720.
who
Richel,
called
in
Kent
was a judge of the common pleas dwelling
eldest
his
that
was
and
his
intent
had issue divers sons,
son'should
have certain lands and tenements to him and to the heirs of ll1s body
begotten, and for default of issue the remainder to the second son, &c.,
and so to the third son, &c.; and because he would that none of his sons
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should alien or make warranty to bar or hurt the others that should
be in remainder, &c., he caused an indenture to be made to this effect,
viz. that the lands and tenements were given to his eldest son upon
such condition that if the eldest son alien in fee or in fee tail, &c.,
or if any of his sons alien &c., that then their estate should cease and
be void, and that then the same lands and tenements
immediately
should remain to the second son and to the heirs of his body begotten,
and so to the last, the remainder to his other sons, and livery of seisin
was made accordingly.
721. But it seems by reason, that all such remainders in the form
aforesaid are void and of no value, and this for three causes:
One
cause is that every remainder that begins by deed ought to be in him
to whom the remainder is entailed by force of the same deed
before the livery of seisin is made to him who shall have the free
hold; for in such case the growing and being of the remainder is by
the livery of seisin to him that shall have the freehold, and such remainder
was not to the second son at the time of the livery of seisin in the
aforesaid, &c.
722. The second cause is, if the ﬁrst son alien the tenements in fee,
then is the freehold and the fee simple in the alienee and in none
other; and if the donor had any reversion, by such alienation the re
version is discontinued; then how in reason can it be that such remainder
shall commence its being and its growing immediately after such
alienation made to a stranger who has by the same alienation a free
hold and fee simple, &c.? And also, if such remainder should be good
then might he enter upon the alienee where he had no manner of
right before the alienation, which should be inconvenient.
723. The third cause is, when the condition is such, that if the elder
son alien, &c. that his estate shall cease and be void, &c., then after such
alienation, &c., may the donor enter by force of such condition, as
it seems; and so the donor or his heirs in such case ought sooner to
have the land than the second son that had not any right before such
alienation; and so it seems that such remainders in the case aforesaid
case

are void.

ANON.,‘in

Hilary Term

21 Hen.

VI,

33, pl. 21.—A.

D. 1443.

Note that a question was moved between the justices (NEWTON
absent), as to this: A lease was made for a term of years on condition
that the lessee should not grant over his estate, and whether this con
The ‘condition
PASTON:
dition was void or not was the question.
seems clearly void; for in that the lease is made is included that the
lessee may grant over his estate. For, suppose that a feoﬁment is made
in fee simple on condition that the lessee shall not make waste: the con
dition is void, for what is in him includes that he may commit waste;
In your case, where a feoffment is made in
so, &c. YELvER'roN:
fee on condition that he may not commit waste, or that he may not
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well grant that the condition is void, because at the time of
alien,
the feoffment the fee and right passes out of the person of the feoffor,
and so that he had no right reserved in him; and so the condition re
served to him is void.
But in the case that is here moved, the free
hold and the fee did not pass out of the person of the lessor; so that
he may well reserve this condition. PASTQN: Suppose that the lease was
made for term of life on condition that he may not commit waste,
contend that this condition is void; and yet a reversion in fee simple
remains in the person of the lessor: and
claim that in such a case
the condition is void, not for the damages that may result, but for
the inconvenience.
FULTHoaP
.) : Suppose that one gives land
in tail on condition that the donee in tail shall not discontinue the
estate tail, is this condition void?
hold that it is not; for Thirning,
who was chief justice here, gave his land to his eldest son on condition
that if he alien, &c. it should remain to his younger son, and so he
AsoUE (J.) :
under
made the remainder to two or three others.
stand that such a gift in tail with the condition is good and effectual,
for Thirning made this gift on the advice of the justices of his time.
know it was done with the assent of the
PASTON: Not exactly;
justices, and he said he would have the gift openly stated in the court,
and Hank said it would be valid.
And he arose and said that the whole condition was void, and so
it seems to me.
And note that in [Lib.] Assize 24 plea 8 a gift in tail on condition was
recited by Fulthorp and Ascue; and the condition was held good by
the whole court: but of a fee simple it was said the law was otherwise.
And note that it was after averment; and note also that this gift in
tail was made on great deliberation on the conclusion of agreement
between Lord Fitz Hugh and Lord Lescrop See 13 Hen. 4, which
agrees with what Paston had said, in a writ of ejectione ﬁrmae.

I

I

(J

I

I

I

ANON., in Mich. Term.—A. D. 1495.—-Yearbooks, Mich. Term,
11, pl. 8.

10 Hen.

VII

Land was given in tail, remainder in fee, on condition that if the
donee in tail or his heirs alien, to the damage of the issue, the donor
and his heirs might enter: and the opinion of the court was that
the condition was good, and one may make a condition on any act
may lease my land to one for term of life
prohibited by law. For
proviso that he shall not alien in fee, or proviso that he shall not
commit waste; and
may make feoffment proviso that the feoffee shall
not commit felony, or that he shall not alien in mortmain or within
may enfcoff one and his wife on condition that they
age. And also,
shall not enfeoﬁ any man by deed; but
may not cnfeoff them on

I

I

I

I

condition that they shall not levy a ﬁne, for this [condition] is merely
contrary to law. Yet I may restrain a lessee by condition that he
shall not do an unlawful act.
¢
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held that if I infeoff a man in fee, omitting the word
provided that he shall not alien, the condition is good, for the
condition is consistent with the estate; for it is given to him and his
heirs, the nature of which gift is not to have perpetual continuance,
&c. Which the majority denied.
KEBLE

assigns,

\

ANON., in Common Bench.—A. D. 1496.—Yearbooks,

VII,

6, pl. 25.

Mich. Term,

11

Hen.

Note that it was held by all the justices of the common bench, trinity
term 8 Hen. VII, that if land is given in tail, remainder over to the
right heirs of the tenant in tail, on condition that if he or his heirs
should alien in fee the donor or his heirs might enter, this is a good
condition notwithstanding the fee simple in reversion; and the di
versity was taken between a fee simple in possession and a fee simple
depending on another estate. And it was well argued.
ANON., in Common Bench, Mich.

A

31 Hen.

8.—A. D. 1540.—Dyer

45a.

lease was made to one for term of years upon condition that the
should not alien his term to . S.; and he aliens to R. B., who
. S.
aliens to the said
It was moved in C. B., whether the condition
And it should seem not, because every condition is taken
be broken?
strictly; for if a man make a feoﬁment upon condition that he shall
. S. this is not a
. S., and he die, and his heir enfeoff
not enfeoﬂ‘
a
* *
breach of the condition. *
,

J

J

lessee

J

PARRY

v.

J

HARBERT, in Court

of Augmentation,
1540.—Dyer 45b.

Mich.

31 Hen.

8.—A. D.

A

lease was made for a term of years, upon condition, that if the
during his life should assign his term to any other without the
The
assent of the lessor, it should be lawful for the lessor to re-enter.
lessee devised his term by his will to another without the assent, &c.
Because during his life the as
Whether this was cause of forfeiture?
And yet R. Baooxn, and HALES, the
signment did not take effect.
master of the rolls, thought this was a forfeiture; for the devisee, when
he is in, shall be said to be in by assignment, which the lessor [lessee]
*
*
made during his life. *
lessee

ANON., Mich.

3

Edw. 6—A. D. 1550.—Dye1'

651).

A question was asked upon these words in a lease, viz. and it shall not
be lawful for the lessee to give, sell or grant his estate and term to any
person without the leave of the lessor, upon pain of forfeiture of his
The lessor and lessee die,Oand the executors sell the term
said term.
without the leave of the heir. It was holden, that this is out of the
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of forfeiture, because the restraint was only [*66a] during the
And yet it was agreed in the bench,
lives of the lessor and lessee.
that the words above make a condition.
case

GOS'1‘WICK’S

A

CASE, in Common Plea.s.—A.

Eliz.

D. 1591.--Cro.

163.

lease was made for two years, upon condition, that they nor either

of them shall alien any part of the land without the assent of the lessor.
They make partition, and one aliens his part. This is a forfeiture of
the

whole.

GERMIIN

v.

ASCOT, in Common Bench, Mich. 37 &
Abridged from Moor 364, 1 And. 186,

38 El1z.—A.
2 and 7.

D. 1596.—

Carew, being seised in fee of the land, made a lease for years.
Waste.
and afterwards devised it to his sons in tail male successively, with
proviso that if any of the devisees or their issue go about to alien, dis
continue, or incumber the premises, then from the time they so go
about their estate shall cease as if they were naturally dead, and from
thenceforth it shall be lawful for him next in remainder to enter and
hold the land for the life of him that shall so alien, and that on his
death the land shall go to his issue as if no such offense had been
The eldest son and all other except
committed. The devisor died.
the second levied a ﬁne of the land, for which the second came and
claimed by force of the devise. Afterwards the lessee committed waste,
the conusee brought waste, the defendant pleaded all this matter and the
plaintiff demurred.
ALL THE
USTICES agreed that the proviso of cessor on attempt
to alien or for alienation was wholly repugnant, and that the remainder
to the second son limited to commence on such attempt was void; for
which they adjudged against the second son, who brought this action.
The justices argued the case openly, and conferred with all the justices
of England, who agreed as one that the proviso was repugnant.

J

CORBET’S

CASE, in Common Pleas, Easter, 42 Eliz.—A. D.
83b, 2 And. 134.-—Abrldg'ed from Coke.

1600,

1

Coke

Christopher Corbet being seised of manor of S, covenanted. by in
denture with several for himself and his heirs, to stand seised of it
for his own use for life, then to the use of his son Roland in tail male,
and for want of such issue to use of Christopher’s son Arthur in tail
male, then to the use of others of his blood in tail, and ﬁnally to the
By the same deed it was
use of the right heirs of said Christopher.
covenanted that if anything should be done by Roland or any of
hi‘
heirs of his body to alienate the manor or bar the entail, that then
immediately before such act attempted the use and estate in him limited
should cease and the manor should immediately pass to the person next
l
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entitled in the same manner as if the person so attempting were natur
ally dead.
Christopher died, and Roland suffered a common recovery
to his own use, whereupon Arthur entered, Roland re-entered, and Arthur
sued him in trespass.
Whether Arthur’s entry was lawful was the
question.

J

ANDERSON,
[C.
.] and WALMSLEY, GLANVIL, and KINGMILL,
was resolved that this proviso to cease an estate limited to one
and his heirs male of his body as
the tenant in tail was dead, was
repugnant, impossible, and against law; for the death of the tenant in
tail
not
cesser of the estate tail, but the death of the tenant in
And
tail without issue of his body
the determination thereof.
the estate tail should cease as
he was dead his issue inheritable to
the estate in tail would have
by descent in the life of his father, or
he in remainder or reversion would have
in the life of the tenant
in tail which
not possible; for to every descent, remainder, or re
version, upon the determination of an estate tail, death, either civil
as entry into religion, or natural, as dissolution of the soul from the
It was said that there was no such repugnancy or
body,
requisite.
impossibility at the time of the breach in the case at bar, because the
was answered
tenant in tail had no issue at the time.
To that
that the having of issue was not material, that this was repugnant to
the beginning: for by the express limitation he has an estate of in
heritance, which by possibility may continue forever, and his estate of
inheritance does not begin by the having of issue, but presently before
any issue he has an estate of inheritance; and therefore before issue
his feoffment
discontinuance and no forfeiture, neither shall he
in reversion be received upon his default in
praecipe.

if

a

a

is

it

is

is

it

it

if is

if

a

is

[J J

.],
it

By

J., put the case in Assize pl. 33, where man gave
and
Joan her sister and to the heirs of their bodies be
Mary
which
joint estate for life and several inheritances
they had
gotten, by
and the donor intending that neither of them should break the jointure,
but that the survivor should have all
survivorship, added this clause,
that by this provision she who survived would have the land entire; but
for as much as his intent
the jointure
contrary to law, therefore
ﬁne levied, the survivor shall not have the part so
be severed by
severed, by the clause which he hath inserted out of his own conceit
and imagination repugnant to law and reason.
So here the intent
of Christopher was that the estate tail should cease as
the tenant in
tail was dead, which intent
repugnant to the rules of law and against
sense and reason.
Rich.
Plesington’s Case,
[Fitzherbert’s Abr.]
tit. Quid Juris Clamat, pl. 20, was also cited, in which
man made
the lessor grant the reversion the lessee
lease on condition that
should have the fee.
the lessor grant the reversion by ﬁne, he shall
not have the fee, for the condition
He also dis
repugnant and void.
cussed at length two cases adjudged in point on the case at bar, one
a

8

C.

is

If

if

a

a

2,

6

is

if

a

is

if

by

;

a

to

ANDERSON,

land
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in the case of a will G-ermin v. Arscot, [Moor 364, 4 Leonard'83, 1
Anderson 186,] and the other in the case of a use, Chomley v. Humble,
[1 Anderson 346, Cro. Eliz. 379, post 189.]

J

WALMSLEY,
., said that when an estate is given to one it may be de
wholly _~by a condition or limitation; but the same estate or
any part of it cannot be determined as to one, and given in part or in
all to another, for that is repugnant to the rules of law. As if a man
makes a lease for life on condition that if he do not pay 20£ that
another shall have the land, this future limitation is void.
And in
the case at the bar the donor might have annexed a condition or limi
tation to determine his estate;-but in this case the donor intended
to continue the estate tail, and to cease it as to one, and in his life
transfer it to another.
It would be strange and against reason that
this estate in the case at bar should end in regard to one and continue
in regard to another, and that Roland should be dead when one saw
An act of parliament or
him, and be alive when another saw him.
the common law may make an estate void as to one and good as to
another but a man by his words and the breath of his mouth cannot
do it.
feated

8.

if

4

2,

a

it

it

1,

1,

.],

GLANVIL, [J
said that betwixt the making of the statute De Donis
c.
and the Statute of Uses, 27 Hen.
Conditionalibus, 13 Edw.
c. 10, such proviso annexed to an estate tail that
should cease as
the tenant in tail was dead was never seen nor heard of; and therefore
he concluded that
cannot be done by the law._ Uses were not within
the letter of the statute De Donis, which speaks only of lands and
tenements, but are within the equity, and therefore ought to follow the
nature of the land. Richill, who was
judge in the time of Richard
and Thirning, who was chief justice of the common pleas in the
time of Henry
intended to have made perpetuities, and upon for
feiture of the estate tail of one of their sons to have given the remainder
an entry to another, but such remainders were utterly void and against
the law.

it

And for these reasons
was resolved by the whole court without
dissent that judgment should be given against the plaintiﬁ.
This is usually cited
it should be considered

l

as the leading case on the questions decided; but why
so important is not easy to see, when it follows other
decisions in the same court so nearly like it on the facts, viz:
Germin v.
Ascot ante 172, and Chomley v. Humble, post 189.

HARDY

v.

GALLOWAY, in
519,

Suit

to

15 s.

N. Car. Sup. ot., Oct, 19, 1s92.-111 N. Car.
32 Am. st. Rep. s2s.

E. soo,

\

a

a

a

foreclose
mortgage
including an acre conveyed to the
deed stating that the grantors (Galloway) “retaining
for themselves, and their heirs and assigns, the right to repurchase
said land when sold, the said Jeﬁerson Evans [grantee] conveying

mortgagor by
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title for said lands, either by deed or mortgage, without ﬁrst giving
. B. Galloway and wife, and their heirs and assigns, the privilege of
repurchasing the same, renders this deed null and void, otherwise it
remains in full force.” When Galloway learned of the mortgage to
plaintiffs he took possession of the lot, and was in possession when this
suit was brought. Judgment for plaintiffs and defendant appeals.

J

J

SHEPHERD, . Considered either as a conditional sale or a contract to
reconvey, his honor was entirely correct in holding as void for uncer
tainty the provision in the deed respecting the right of the grantor to
repurchase the land when sold. No time is ﬁxed for performance, nor is
there any stipulation whatever as to the price to be paid.
The pro
vision, not being a limitation, can therefore only take effect, if at all,
as a condition subsequent;
and, viewed in this light, we cannot hesitate
in deciding that the restriction upon alienation, attempted to be imposed
after the grant of the fee, is repugnant to the nature of the estate
granted, contrary to the policy of the law, and therefore inoperative.
Ever since the statute of quia emptores, the right of alienation has been
considered
as an inseparable
incident to an estate in fee, (Co. Litt.
436; Williams, Real Prop. 61, 62; 1 Washb. Real Prop. 79 ;) and except
in some cases, where the restriction is only partial, the law does not
recognize or enforce any condition which would directly or indirectly
limit or_ destroy such a privilege,—iniquum est ingenuis hominibus non
esse liberam rerum suarum alienationem.
Accordingly it has been held
by this court that a condition that a devisee in fee shall not sell or in
cumber his land before attaining the age of 35 is void, “because it is
inconsistent with the full and free enjoyment which the ownership of
such an estate implies.”
Twitty v. Camp. Phil. Eq. 61. To the same
effect has it been ruled as to a condition that a devisee in fee shall make
oath “that he will not make any change during his life” in the testator’s
will respecting his property, (Taylor v. Mason, 9 Wheat. 350,) or that
he shall not offer to mortgage or suffer a ﬁne or recovery, (Ware v. Cann,
1_0 Barn. & C. 433,) or that he shall contract in writing not to alienate
before the proceeds of certain realty are paid to him, (Mandlebaum v.
McDonnell, 29 Mich. 78,) or that land devised to a number of persons
Such conditions
shall not be divided, (Smith v. Clark, 10 Md. 186.)
are not sustained where they “infringe upon the essential enjoyment
and independent rights of property, and tend manifestly to public incon
4 Kent, Comm. 131; Bac. Abr. tit. “Conditions ;” Shep.
venience.”
Touch. *131. “A condition annexed to an estate given is a divided clause
from the grant, and therefore cannot frustrate the grant precedent,
neither in anything expressed nor in anything implied, which is of its
nature incident and inseparable from the thing granted.” Stukeley v.
Butler, Hob. 170. While unable to ﬁnd any decision exactly in point,
we feel assured that our case falls within the principle stated and
The restriction is certainly
illustrated by the foregoing authorities.
inconsistent with the ownership of the fee, as well, it would seem, as
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public policy. The right to repurchase is of indeﬁnite extent
time, (it being reserved to the grantors, their heirs or assigns,)
and may be exercised whenever the property is sold, although no amount
is ﬁxed upon as purchase money.
In other words, we have an estate
in fee without the power to dispose of or incumber
unless ﬁrst odor
for no deﬁnite price to the grantors, their heirs or assigns. The
ing
condition
Even
the
repugnant to the grant, and therefore void.
right to repurchase could be sustained, the defendant'has no cause of
complaint, inasmuch as the court in decreeing foreclosure has ordered
that 30 day’s notice of the sale shall be personally served on him. The
exception to the insufficiency of :the description in the mortgage from
Evans to the plaintiffs
plainly untenable.
Henley v. Wilson, 81 N. C.
405; Euliss v. MeAdams, 108 N. C. 507, 13 S. E. Rep. 162, and the cases
against
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Judgment aﬂirmed.

