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STATE

V.

CAMPBELL.

Supreme Court of Indiana.
8

A

1849,

Blackford, 138.

plea cannot traverse what is not alleged in the decla-

ration.

In debt on bond conditioned for the performance of
dnties, etc., where breaches are not assigned in the declaration, the usual course is for the defendant to set out the
condition of the bond on oyer, and plead performance generally, and for the plaintiff to assign breaches in the replication.*^
36.
"Of traverses, there are various kinds. The most ordinary kind is
that which may be called a common traverse. It consists of a tender of issue;
that is, of a denial, accompanied by a formal offer of the point denied for
decision, and the denial that it makes is by way of express contradiction,
Of this kind examples have already
in terms of the allegation traversed.
Upon referring to these, it will be found
been given in the first chapter.
That, however, is not invariably
that they are all expressed in the negative.
for, if opposed to a precedent negative
the ease with a common traverse;
allegation, it will, of course, be in the afirmative, as in the following example
did not promise at any time within six
[plea alleging that defendant
years next before commencement of suit, and traverse in the reply that
defendant did promise within six years — Ed.]. Stephan on Pleading (Tyler's

Ed.)

167.

While it is of course the general rule
Converse not universally true.
material
allegation in the pleading of
on
any
be
taken
may
that a traverse
the opposite party, this is not true where the party making such allegation
is not obliged to prove it. Thus, actions of defamation the falsity of the
charge is a material allegation, but since it need not be proved (see Bottomly
V. Bottomly (1894) 80 Md. 159, given in the text supra, chap. IV, see. 3, (k),
it in issue, and'
(2)) it is the universal rule that a traverse does not put
be
must
pleaded.
which
specially
defense
affirmative
an
the truth is therefore
18 Conn. 464, given in the text supra, chap.
v.
Miner
Williams
(1847)
(See
V, sec. 5.)
37.

(533)
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GILBERT

V.

6

PARKER.

Court of Queen's Bench.
2

[Chap.

1704,

Salkeld, 629.

In replevin for taking cattle, the defendant made conusance, that A., his master, was seised of the locnis in quo,
Plainand per ejus praecept he took them damage feasant.
tiff replied, that he was seised of one-third part, and put
in his cattle absque hoc, that the said A. was sole seised.
To this the defendant demurred, and judgment was given
against him; for the defendant makes a conusance under
his master as sole seised, when he was only tenant in common; in which ease he should have pleaded according to
the truth, that he was only tenant in common, etc. When
the defendant pleads his master was seised in fee of the
place where, etc., that must necessarily be understood that
he is sole seised; and whatever is necessarily understood,
intended, and implied, is traversable as much as if it were
expressed; and therefore, though a seisin in fee is only
alleged generally, yet that being intended a sole seisin, the
plaintiff may traverse, absque hoc, that he is sole seised;
since the plaintiff makes himself tenant in common with
the defendant, it had not been enough to say, that he is
tenant in common, without traversing the sol© seisin.

MOWER

V.

BURDICK.

Circuit Court of the United States, Seventh Circuit.
4

McLean,

1845.

7.

This action is brought upon a sealed instrument, dated
the 9th of June, 1839, in which the defendant agreed to
indemnify the plaintiffs and save them harmless against
the payment of a certain promissory note, made and signed
by the plaintiffs jointly and severally, with one Samuel
Mower, then of Michigan City, Indiana, for the sum of
seventeen hundred dollars, payable in one year, for the
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benefit and nse of the said Samuel Mower. And the plaintiffs aver, that on the 12th day of July, 1842, they paid the
'
said note. The second count in the declaration was substantially the same on another note.
The defendant pleaded that the said Samuel Mower did
himself take up and pay each of the said several promissory notes when they became due. • • •
This plea is bad. The plaintiffs aver that they paid
the notes after they became due; the plea alleges that
Mower paid them when they became due, which is not a
direct answer to the averment in the declaration.
This
may be a good argument to show that the plaintiffs could
not have paid the notes as they allege, but it is an argumentative denial of the fact stated in the declaration, which
should be traversed. Stephen PI. 385, 175-6-7, 181.^8

"An

apt issue is not formed without an affirmative and a negative."
Holt (1672) 1 Ventris, 213.
"When, in the course of pleading, they come to a point which is affirmed
on one side and denied on the other, they are then said to be at issue."
38.

Fortescue
3

BL

▼.

Com. 313.

"Issnie (exitiis) a single, certain, and material point, issuing out of the
allegations or pleas of the plaintiff and defendant, consisting regularly
upon an afSrmative and negative, to be tried by twelve men."
Coke on
Littleton, 126, a.

HARRIS

V.

FRASEE.

Court of Queen's Bench.
12

1854.

Upper Canada Queen's Bench, 402.

Case. — The first count of the declaration set out that
the plaintiff was possessed of a. sawmill and premises
in the township of Brantford, and enjoyed the benefit and
advantage of a certain stream or watercourse, which ought,
and, until the committing of the grievances by the defendant as hereinafter mentioned, did run and flow from a certain creek called the Whiteman's Creek, above the said mill,
to the said mill, and thence to the said ~\Vhiteman's Creek
below the said mill whereby the waterwheel of the said mill
was worked, without being flowed back or dammed back
upon the said mill, or the wheel or apron thereof; yet the
defendant, well knowing, etc., but contriving, etc., wrong-
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fully and injuriously erected a dam ia and across the said
creek below the plaintiff's said, mill, and wrongfully and

injuriously kept and continued the said dam so erected in
and across the said creek, for a long time, to wit from thence
hitherto, and thereby, during all the time aforesaid, wrongfully and injuriously obstructed and diverted the usual and
proper course and natural flow, of the water of the said
creek, whereby the water of the said creek ran and flowed
out of its usual course, and became and was dammed and
penned back upon the said mill of the plaintiff, and the
said wheel and apron thereof; and the plaintiff, by reason
of the said water being so dammed and penned back was
deprived of the use of his said mill.
The defendant pleaded * * * that one Michael Force,
for a long time before the said mill of the said plaintiff
was erected, and before the digging and making the trench
or mill race by the plaintiff as hereinafter mentioned, and
before the committing the alleged grievances above in this
plea mentioned, and before and at the time of making the
deed hereinafter next mentioned, to wit, on the 15tii of
March, 1848, was, and stUl is the owner and occupier of the
land, sides, and banks on each side of the said creek, and
through and over which the said creek then ran and flowed,
and still ought to run and flow, at the place where the said
stream or watercourse in the said first count mentioned
runs to and into the said creek, below the mill of the said

plaintiff; and then owned and occupied, and stUl owns and

occupies, the land on each side of the said creek, and over
which the same runs for a long distance above the said
last mentioned place, to wit, forty rods above; and also
then owned and occupied, and still owns and occupies, the
land from the said last mentioned place, on each side of
the said creek, and over which the said creek runs, to the
close and premises of the said defendant as hereinafter
mentioned; and that the said Michael Force, on the day
and year last aforesaid, by a deed under his hand and seal,
gave and granted unto Henry Cope and Greaves Robson,
who were then the occupiers of the close and premises of
the defendant hereinafter mentioned, and their assigns, the
easement, right, and privilege of obstructing the natural
flow of the water of the said creek, and of raising and
danmaing the same back in and upon his said close and land,
at all times when they should require so to do (maMng
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profert of the deed), of all whicli premises tlie said pMn-

tiff

*
*
*
then had notice,
that afterwards, and before
the committing of the said supposed grievances in the introductory part of this plea mentioned, to wit, on the said first
day of March, 1853, he, the said defendant, became and was
lawfully possessed of a certain gristmill and premises situate upon the said creek, just below and adjoining the said
land and close of the said Michael Force ; and that it then
became necessary, for the purpose of properly driving and
working the last mentioned mill, to build, and erect, and
maintain, and continue a dam upon and across the said
creek, whereby to raise the water and obtain a sufficient
head of water for the purpose aforesaid ; and that the said
defendant did then, for such purpose, with the consent of
the said Michael Force, erect, maintain and continue the
dam in, upon, and across the said stream, upon the premises so in the possession of the defendant as aforesaid
*
*
*
so that a small quantity of the water of the said
creek, raised and dammed back for the purpose aforesaid,
ran and flowed out of its usual course and channel, through
the said trench or raceway Ifeading from the said mill of
the plaintiff to the said creek, through the said close of the
said Michael Force, upon the said mill of the said plaintiff,
*
*
*
and the wheel and apron thereof.
Demurrer. — The causes assigned sufficiently appear in
the judgment.
EoBiNSON, C. J., delivered the judgment of the court.
We think this plea is bad, not exactly as amounting to
the general issue, because "not guilty" in an action of this
kind only puts in issue the doing the act complained of;
but as being an argumentative traverse of the plaintiff's
alleged right to have the water flow along the raceway unobstructed from his mill into the river lower down.

The declaration does not, in terms as precise as are generally used, aver the plaintiff's right to have the water flow
unobstructed down the raceway. It says only, that it ought
to have so run and flowed. But we may give such force to
that expression as is necessary for supporting the action,
and must take it to be intended as a positive assertion of a
right. It follows then, if it is sufficiently averred to answer
the plaintiff's purpose, that it may be traversed by the defendant for in truth it lies at the very foundation of the
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plaintiff's action. Then in this plea, instead of simply
traversing the alleged right to the uninterrupted flow of
water through the raceway, the defendant sets up certain
facts tending to show that the plaintiff could have no such
right, and does not conclude witii a special traverse of the
right.
The ohstruction complained of is the erecting of a dam
across Whiteman's Creek, below the plaintiff's mill and
thereby obstructing the flow of the water of the creek
whereby the water of the creek — ^that is, of Whiteman's
Creek — flowed out of its course, and was "dammed back
upon the mill of the plaintiff, and upon the wheel apron
thereof."
The plaintiff does not in express words tell us that the
water was backed up the race to his mill, but his declaration shows that it must have been so, if his miU wheel was
obstructed. All therefore depends upon the plaintiff's
right to have the water of the stream or raceway run from
his mill unobstructed into Whiteman's Creek, for if the
plaintiff had not a right to have the water run into the
creek by the raceway as freely as it was running when the
defendant put up his dam, then no wrong has been done
him.

The 'facts as they were pleaded, would, it appears to
us, constitute a defence if substantiated in evidence, and if

they had been well pleaded unless they could be repelled
by new matter shewn by the plaintiff; but nothing turns
upon this demurrer beyond the cost of the pleading, for
there was upon the record another plea, simply traversing
the plaintiff's right to the flow of water through the raceway. But the plaintiff, it seems, succeeded upon that issue
upon the trial. He has gone to the jury upon the same defence, which the defendant desired to set up in this plea.
Jvdgment for the plaintiff on demurrer.

SMITH

V.

THOMAa

Court of Common Pleas.
2

1835,

Bingham's New Cases, 372.

[Plaintiff brought an action of slander, alleging that he
was a draper and haberdasher, and that the defendant had
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Falsely stated to divers persons that plaintiff had been in
embarrassed financial drcumstances and was unfit to be
credited in the way of his said trade, by reason whereof
plaintiff was specially damaged through the refusal of
several persons, nominatim, to deal with him. Defendant,
Ln his third plea, denied the existence of the special damage alleged, and to this plea plaintiff demurred.] »«
TiNDAL, C. J.: The argument in this case has turned
principally on the special demurrer to the second plea.
For as to the third plea, which is pleaded, not to the action,
but to the special damage only, we held it to be insufficient
as the argument was proceeding before us. The allegation
of special damage in a declaration of slander is intended
only as notice to the defendant, in order to prevent his
being taken by surprise at the trial.
Where the words
are actionable in themselves, it is not the gist of the action,
but a consequence only of the right of action.
the plaintiff proves his special damage, he may recover it; if he
fails in proving
he may still resort to, and recover, his
general damages. A traverse, therefore, of such an allefinding upon
immaterial and improper, as
gation
either way will have no effect as to the right to the verdict.
Condensed

itatement of facts

bj

LAWSON

V.

9

Supreme Court

of

89.

it

a

is

it,

If

the editor.

STATE.

Arkansas.

1848.

Arkansas, 9.

if

1

is

it

is

is

a

a

Oldham, J.: The objections taken to the replications
total misconare frivolous, and can be sustained only by
misapplication of the plain rules of pleading.
ception and
contended for by the plaintiffs in error,
true, as
It
that every plea must answer the whole count, and every
replication must answer the whole plea; but, to do this,
not necessary that every material allegation in the opponent's pleading should be traversed. A party may traverse
such averCh. PI. 644. For
any material allegation.
ment be necessary to support the plaintiff's action, or the
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defendant's defence, the plea or replication denying it ia
an answer to the whole count or plea. In this case each
allegation denied by the replication is material and unless
sustained by proof, if denied, the defendants below would
not have been entitled to a verdict.
The circuit court did
not err in overruling the demurrer.
Affirmed.

BRIDGWATER

v.

BYTHWAY.

Court of Common Pleas.
3

1683.

Levins, 113.

Battery; defendant pleads
father against Elias Jones,
whereon the goods of Jones
that the plaintiff assaulted

obtained by his
and an execution thereupon,
were taken in execution, and
the bailiffs, and would have
rescued the goods ; whereupon in aid of the bailiffs, and by
their command, the defendant molliter manus imposuit
upon the plaintiff to prevent his rescue of the goods. The
plaintiff replied, de injuria su-a propria absque hoc that
the defendant by command of the bailiffs and in aid of them,
to prevent a rescue of the goods, etc.
Whereupon the defendant demurred generally, and upon argument it was
resolved by the whole court :
That the replication in traversing the command of the bailiffs was not good. For he
might
himself do that, to prevent the rescue, which,
tort and
breach of the peace.

a

a

is

of

1.'

a judgment

1

Court

of

SIR RALPH BOVT'S CASE.

In

King's Bench.

1672.

Ventris, 217.

a

debt upon an escape, the plaintiff sets forth in his
voluntary escape.
declaration
The defendant protesting that he did not let him voluntarily escape, pleads, that he took him upon fresh pursuii
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To which it was demurred, because he did not traverse the
voluntary escape; and resolved for the defendant: for it is
impertinent for the plaintiff to allege
and no ways neces^
sary to his action.
'Tis out of time to set
forth in the

is

2

2

;

a

it

declaration; but
should have come in the replication.
'Tis Hke leaping (as Hale, Chief Justice, said) before one
come to the stile as in debt upon
bond the plaintiff should
declare, that at the time of sealing and delivery of the bond
the defendant was of full age; and the defendant should
plead deins age, without traversing the plaintiff's allegation.
Whiting and Sir G. Reynell's case 657 in Cro. seems
to be against it; but Harvey and Sir G. Reynell's,
Car.
in Latch,
resolved, that no traverse is to be taken.

5

Court

of

LUSH

v.

EUSSELL.

Exchequer.

1850,

Exchequer, 203.

:

Parke, B. . In this case, which was tried before my
Brother Ckesswell, at Bristol, a rule nisi was granted on
the ground of misdirection, and cause shown at the late

a

;

sittings after term.
It was an action brought by the plaintiff, a servant, for
dismissing him during the period for which he was hired,
viz., four years and the plaintiff in his declaration alleged
that the defendant refused to permit the plaintiff to continue in his service during the term, and wrongfully dismissed him therefrom without any reasonable cause.
The defendant pleaded, that, after the making of the
agreement, and before the discharge and dismissal, the
plaintiff conducted himself in an improper and disobedient
jnanner, 'and disobeyed the defendant's lawful lorders;
without this, that the defendant wrongfully dismissed and
discharged the plaintiff without reasonable cause, and concluded to the country.
On the trial, the defendant having admitted the dismissal,
proposed to show that the plaintiff had misconducted himself so as to justify the discharge; but the learned judge
verdict for
refused to receive the evidence, and directed
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plaintiff, being of opinion that the plea put in issue the
dismissal only. "We are to decide whether that direction
was right, and we are of the opinion that it was not. The
question is not, whether the plea would have been bad on
demurrer, for putting in issue an immaterial allegation,
but how tiie issue raised was to be disposed of at the trial.
There is no doubt that the plaintiff might have omitted
the

that the defendant dismissed him "without
reasonable cause," and that the averment of his having
done so, was, in the declaration, immaterial and surplusage, and ought not to have been put in issue ; and that the
plea, in form at least, throws the burden of the proof of
the want of reasonable cause on the plaintiff, which the defendant, on proper pleadings, ought to have borne ; and on
these grounds, the plea is clearly demurrable; but, it not
having been demurred to, the matters which it does put in
issue, though immaterial in that stage, and improperly put
in issue, must be disposed of by the jury, under the direction of the judge. For example, if the plea were to put in
issue matter of aggravation unnecessarily stated, and only
that — as the conversion of goods in an action of trespass
for taking them, the death of cattle in the same form of
action for driving them — though the plea would be unquestionably bad, the verdict must be taken one way or the
other upon the issue on the trial. In like manner, it must,
if the plea put in issue that and another and material fact,
the only question being, whether it is put in issue. Now,
it is certain that if the form of the traverse is such that the
material may be separated from the immaterial averments,
the material need only be proved on the trial. Such is the
case where there is a plea which is a general denial only,
as not guilty in trespass, or case, where immaterial matter
or matter in aggravation was stated; such would be the
case in non assumpsit, under the old system, on such a
declaration as the present ; and such would have been the
case if the defendant had traversed the allegation of dismissal in the general form, "that he did not dismiss the
plaintiff, modo ac forma;" then the dismissal only, the
material part would have been in issue.
the allegation

*

But if the traverse, instead of being in a general form, puts in issue the immaterial part in express
terms, that must be disposed of by the jury, and, generally
•

•
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is

it

2

is is

it

it,

speaking, according to the terms of the issue. The objection to such a plea on demurrer is, that if issue were taken
on
would oblige the plaintiff to prove what but for the
form of the issue he need not have proved. This
the
general character of the objection that a traverse
too
large — see the case of Gorham v. Sweeting,
Wms. Saund.
207a, n. 24, 6th edit., where
very correctly said in the
note of the learned editor,
shall not be permitted to
defendant, by expressly traversing any allegation in the
declaration by
formal traverse, to compel the plaintiff
to prove more than he would be bound to do if the defendant
had pleaded the general issue only to the declaration."
Now, there cannot be any doubt that this form of
traverse does in express terms deny the want of reasonable
cause and therefore, that question must be disposed of by
the jury. Whether
throws the burden of proof on the
wrong party
immaterial in the present inquiry;
does,
an additional reason for demurring to it; but
nevertheless puts in issue the want of reasonable cause,
however informally.
We think, however, that on the trial
of the issue the onus prohandi would be on the defendant,
on the ground that he had the affirmative of the proposition to maintain, and that the defendant ought to justify
prima facie a breach of
the act of dismissal, which
covenant.
Upon reference to the authorities and cases cited on the
none that
at variance with the rule,
argument, there
be
in its terms,
the
traverse
does not
general
that
involve matter which need not have been pleaded, and that,
does, exspecial, denying the matter expressly,
J.),
on the
cept the case of Powell v. Bradbury (18 L.
judge
no
doubt
the
learned
proceeded.
of
which,
authority
an inducement which leaves
In the present case there
no doubt as to the intention of the pleader in the traverse;
which there was not in that; but we do not think we ought
to rely upon that distinction.
We cannot ascertain, from the short report of the case
of Powell V. Bradbury, in the Law Journal, whether the
question of what was in issue on such a traverse, on which
the opinion of the court appears to have been declared, was
material to the decision of the case, or extrajudicial; in
Com. Bench Eeports, p.
the report of the same case in
does disas
may,
Be
this
does.
201, just published,

is

is

is

it

it

if

it

it

it

7
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is
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if
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tinctly appear that the opinion was founded on the
authority of the case of Frankit,m v. The Earl of Falmouth,
as the question
2 A. & E. 452, which we think inapplicable,
there arose on the issue on a plea of not guilty, and it was
rightly held, that although there was an averment in the
declaration, that the defendant wrongfully diverted a
watercourse, the wrongful nature of the act was not in issue.
It was not the case of an express traverse. Matter of
aggravation would not have been in issue on not guilty, and
So
yet, if expressly put in issue, it must have been proved.
being
unnecessary matter, as an averment of the defendant
of full age when he executed a bond, if the plea had stated
(admitting the execution of the bond) that he was not then
of full age, that question would have been in issue, and
equally so if the issue was such (whether informal or not,
in that respect, is of no consequence) as to put both facts,
the execution of the bond and the majority, in issue.
The case of Pahner v. Gooden, 8 M. & W., 890, which
was the other case cited for the plaintiff, does not decide
the question as to what should be proved on an issue involving immaterial matter of the description which this
does.
A satisfactory reason for that judgment is, that
a traverse is not bad which involves what is not merely
immaterial but impossible, and therefore incapable of being
proved at all, as a traverse of an entry on and an expulsion
from an incorporeal hereditament, viz., tolls. Lord Chief
Justice TiNDAL says, indeed, that an issue upon the substantial matter to be tried by the jury, is not bad merely
because it includes in it something of total surplusage and
immateriality. But that is not the case here; for the allegation of the want of reasonable cause need not have been
made by the plaintiff, and is surplusage in that sense ; yet,
being expressly, though informally, put in isue, it is not
totally immaterial, but the contrary.*"

In Eowcliffe t. Murray (1842) 1 Car. & Marshnu 513, where thq
40.
declaration in trespass alleged that the acts were done without reasonable
or probable cause, it was held that under the general issue it might be
shown only in mitigation of damages that there was reasonable and probable
cause.
Aecord.
BuseeU y. Shuster (1844) 8 W. ft S. (Pa.) SOS.
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V.

SWEETING.

Court of King's Bench.
2

545

1670.

Saimders, 205.

Assumpsit on a policy of assurance by Goram, plaintiff,
against Sweeting, defendant.
The plaintiff declares that
he had caused a policy of assurance to be written on the
good ship called the Margaret of London, and on the tackle
and apparel, etc., of the same ship, in which policy it was
contained, that if any misfortune should happen to the ship
in the voyage, it should be lawful for the plaintiff to sue
and labour for the defence and safety of the ship, without
any prejudice to the policy, and that the assurers, of whom
the defendant was one, would contribute to the charges
thereof according to the several sums respectively insured
by them. And the plaintiff further shows, that the defendant became an assurer on the said policy for 50i., and in
consideration of the plaintiff's promise to pay him at the
rate of Zl. 12s. per cent, for six months, undertook and promised to perform the said policy as to 50^. so insured by him.
And the plaintiff avers in fact, that the ship, etc., did not
arrive in safety, but "that the said ship, tackle, apparel,
ordnance, munition, artillery, boat and other furniture
were sunk and destroyed in the said voyage," of which the
plaintiff gave the defendant notice, and abandoned all his
interest therein, yet the said defendant has not borne the
adventure, nor paid the said 50^., wherefore the plaintiff
brings this action.
The defendant pleads in bar that the ship and all the apparel and tackle aforesaid arrived in good safety, and traverses without this, that "the said ship, tackle, apparel, ordnance, munition, artillery, boat and other furniture were
sunk and destroyed in the said voyage in manner and form
as, etc.," and this, etc., wherefore, etc., upon which plea

the plaintiff demurs in law.
And Jones for the plaintiff argued that the traverse in
the defendant's plea was bad, because the defendant has
traversed in the conjunctive, namely, without this that the
said ship and tackle, etc., were sunk and destroyed, whereas it ought to be in the disjunctive, namely, without this
c. L. p. 35
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that the said ship or tackle, etc., were sunk and destroyed.
For, as he said, if in this case any of the things enumerated
arrive in safety, as, for instance, if the ship arrive in safety,
although all the goods and merchandizes, and all the apparel and tackle of the ship, for which by the policy a
satisfaction ought to be made to the plaintiff are lost, yet
if issue had been taken on the defendant's traverse as it
now
would be found against the plaintiff; and this action being only for damages according to the loss which the
plaintiff has sustained, every part ought to be put in issue.
For perhaps the ship arrived in safety, and yet the other
things, as guns and anchors, and all the goods and merchandizes are lost, which ought to be put in issue by themselves
so that the plaintiff may have
verdict for the loss of them,
and his damages assessed according to the proportion of
them, and the defendant may be acquitted of the residue.
But now unless the plaintiff prove that the ship and all
the other things are lost, he shall not recover for any part.
the defendant prove that only
cable or anchor
And
the
arrived in safety, he would be acquitted of the whole,
plaintiff had taken issue on this traverse. Wherefore he
concluded that the traverse was bad, and prayed judgment
for the plaintiff.
Coleman and Saunders for the defendant argued, that
»
•
the traverse was good. •
But notwithstanding this,
was adjudged for the plainTwysden
tiff, because, as
was only an action for
declared,
damages, and the defendant might aid himself on the writ
he had traversed in the disjunctive, and
of inquiry; and
issue had been joined upon
the defendant might give
in evidence any such matter in mitigation of damages.

V.

THE UNION INSURANCE COMPANY.

Supreme Court
32

of

TEOOP

New Brunstvick.

1893.

New Brunswick, 135.

TxJCK, J.: •
The declaration contains two counts. The first count alleges that one Willeby 0. Cobert, at the time of the issuing
*

•
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of the policy, was interested in and possessed of a vessel
called the "E. A. BeWitt;" that the plaintiffs caused Cobert's interest in the vessel to be insured by the defendants, loss to be paid to the plaintiffs, in consideration of
the premium paid to them by the plaintiffs; and that at
the time of the making of the policy, and from then until
and at the time of the loss, Cobert was interested in the
vessel to the amount of all the moneys insured thereon;
and that the insurance was for the benefit of Cobert; and
then avers that the vessel, while so insured, was wholly lost
by the perils insured against, and that all conditions were
fulfilled, etc., to entitle the plaintiffs to be paid. • • •
The second and seventeenth pleas to the first and second
respectively, are the same, and are as follows:
"And for a second plea to the said first count the said
defendant company says, that the said Willeby 0. Cobert
was not at the time of the making of the said policy of
insurance, and from thence until and at the time of the
loss in the said count mentioned, interested in the said
schooner or vessel, and premises to the amount of all the
moneys insured thereon."
The plea given in Bullen & Leake, 611, denying interest,
is, that the said plaintiff was not interested m. the said ship
But the defendant company is
and premises as alleged.
with
that form of plea, and makes
not
satisfied
apparently
its traverse larger by alleging that Cobert, at the time of
the making of the policy and at the time of the loss, was
not interested in the vessel to the amount of all the monI think this denial is too large, for
eys insured thereon.
Cohert may have been interested in part of the moneys insured, for which part, under the allegations in the first
The plea
count, he would have been entitled to recover.
should have alleged that Cobert was not interested in all
the moneys, nor in any part thereof.
counts,
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ALDIS

V.

MASON.

Court of Common Pleas.
11

[Chap, 6

1851.

Common Bench, 132.

[Action of covenant, the declaration alleging the making
of a certain indenture whereby the plaintiffs leased two
certain messuages to the defendant, and wherein the defendant covenanted to keep the said premises in repair at
his own expense during the entire terms of 21 years, and
And the breaches
18 years wanting ten days, respectively.
alleged were that the defendant did not keep the premises
in repair during the said terms but during all the said
terms suffered them to be and continue ruinous, prostrate, etc.] *^
Plea to the first breach, that the defendant did not, duriag the said term of twenty-one years by the said indenture
created, suffer or permit the said premises so demised for
the term last aforesaid, or any part thereof, to be or continue, nor were the same, for or during all the said time,
ruinous, prostrate, fallen down, etc., for want of needful or
proper reparations, etc., concluding to the country.
To the second breach, that the defendant did not during the said last-mentioned term of eighteen years, wanting ten days, by the said indenture created, suffer or permit the said premises so demised as last aforesaid, or any
part thereof, to be or continue, nor were the same, for or
during all the said time, ruinous, prostrate, etc., concluding to the country.
To each of these pleas, the plaintiffs demurred specially,
assigning for causes — that the traverse and denial contained in the said plea are too large, and are informal;
that the traverse and denial purport and attempt to put in
issue the length of time during which the premises were so
ruinous as in the breach alleged, and to compel the plaiatiffs to prove a breach of covenant extending over all the
time in the breach mentioned ; and that the plea ought to be
in the affirmative, and ought to follow the words and meaning of the covenant of the defendant in that behalf, and is
bad and objectionable on account of traversing and deny41.
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ing that tiie premises, or any part thereof, were ruinous,
prostrate, fallen down, foul, miry, choked up, in ^eat decay, or in bad or untenantable repair or condition, as therein purported or attempted to be done, etc. Joinder in demurrer.
WUles, in support of the demurrer. The pleas are bad,
for attempting to put in issue the length of time over which
the breaches alleged in the declaration extended. The defendant should have pleaded performance.
It is no plea,
to say that the premises were not out of repair during ail
the time alleged in the declaration; for, the plaintiff would
have a right of action, if the premises were permitted to
be out of repair during any part of the term.
The pleas
are calculated to perplex and embarrass the plaintiff.
Piggott, contra. The pleas are good. * * *
Jbevis, C. J. The court is of opinion that the pleas are
bad, for the reasons already stated.

AUBERY

V.

JAMES.

Court of King's Bench
1

1670.

Ventris, 70.

Assault, battery and wounding: the defendant insisted,
for that he being master of a ship, commanded the plaintiff to do some service in the ship, which he refusing to do,
he moderate casiigavit the plaintiff, prout ei bene licuit.
The plaintiff maintains his declaration absque hoc quod
moderate castigavit, and issue was taken thereupon.
After verdict for the plaintiff, it was moved in arrest
of judgment, that the issue was not well joined; for non
moderate castigavit doth not necessarily imply that he did
beat him at all, and so no direct traverse to the defendant's
justification, which immoderate castigavit would have been :
but, de injuria sua propria absque aliqua tali causa would
have been the most formal replication.
But the justices held, that it would serve as it was after
a verdict, tho' the statute at Oxford, 16 Car. 2, the last
and most aiding Act of Jeofails be expired, and that de
injuria sua propria, not adding absque aliqua tali causa,
hath been held good after a verdict.
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KIMBAIiL

V.

BOSTON, CONCORD

&

RAILROAD COMPANY.

Supreme Court of Vermont.
55

[Chap.

6

MONTREAL
1882,

Vermont, 95.

[The plaintiff alleged in his decleiration that the defendant "received the plaintiff into one of its passenger cars
to be by it safely and securely transported and conveyed
over its said road for a certean hire and reward paid to
the defendant and in consideration of the plaintiff's sending large amounts of freight over the defendant's said
road, for which it received pay, ' ' etc. ; and that the plaintiff was injured though the negligence of the defendant.
The defendant pleaded the general issue and two special
pleas in bar. The second plea alleged that the plaintiff
was being carried over defendant's railroad without charge
and free of expense, and in consideration thereof plaintiff
agreed to assume all risk of accident and not to hold defendant liable for any injury to his person or his goods
while being so carried over said raUroad, concluding with
a verification.
The third plea alleged that the plaintiff
applied for and received from defendant a free ticket to
pass him over defendant's railroad, which ticket was in
words and figures as follows: "This tickfet will pass Mr. 0,
Kimball, Concord to Marshfield, without charge ; he, in consideration thereof, assuming all risk of accident, and agreeing that the corporation shall not be liable, under any circumstances, for any injury to his person, or loss or injury
to his goods, while using this ticket. Not good unless used
within three days from date.
"(Issued by B. L. & N. R. E.) B. F. Kendrick;" and
that plaintiff used this ticket at the time of the injury alleged, concluding with a verification.
Demurrer to the second and third pleas.] **
EowELL, J. : The second and third pleas are attempted
to be sustained on the ground tliat they are special issues.
Instead of pleading the general issue, the defendant may,
in some cases, effectually answer the declaration by a special issue, i. e., by directly denying some one material and
42.
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traversable allegation in the declaration, and concluding to
the country. Gould PI., c. 6, s. 60. But such a plea never
advances new matter, but merely denies some particular
material and traversable allegation, the denial of which
is, in effect, a denial of the entire right of action. Gould
PI., c. 2, s. 38. In England, such pleas were allowed as
matter of convenience for the sake of confining the evidence to one single point, so that if the jury on that point
gave a corrupt verdict, they might be more easily attainted
than they could have been on the general issue, where the
matter was more complicated. Issues of this sort were formerly not uncommon there; but they fell into disuse except in feig-ned issues, where they were, and perhaps now
are, uniformly adopted, the pleas in those cases always being drawn with express admissions of all the facts stated
in the declaration, except the particular fact that the issue
was intended to try. Lawes PI. (523). See forms of such
pleas in 2 Chit. PI. (239), and 1 Wentw. 120 to 140. Such
pleas are to the particular allegation that they deny what
the general issue is to the whole declaration.
And they
effectually deny the whole declaration; for when each of
several concurring facts is necessary to one entire cause
of action, the denial of any of them is a denial of the whole
cause of action.
But when the defence consists of matter of fact merely
in denial of such allegations in the declaration as the plaintiff would on the general issue be bound to prove in support of his case, a special plea in bar is bad as amounting
to the general issue. 1 Chit. PI. 527 ; Steph. PI. 418, Rule
II. Such is the character of these pleas. The declaration
alleges a consideration for carrying the plaintiff. On trial
on the general issue, the plaintiff would be bound to prove
this allegation as one of the essential elements of recovery,
for such has he made his case by the declaration. The pleas,
in an indirect way, deny this allegation by advancing new
matter, showing a contract contradictory to that stated iu
They
the declaration, and conclude with a verification.
have no semblance to special issues, either in form or subThey allege new matter, they contain no direct
stance.
Viewed as
denial, they do not conclude to the country.
traverses, they tend to unnecessary prolixity, and are an
argumentative denial and a departure from the prescribed
foi-m of pleading the general issue.
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There is a great distinction between the case of a plea
that amounts to the general issue and a plea that discloses
matter that may he given in evidence under the general
issue. In Carr v. HincMiff, 4 B. & C. 547, a defence was put
upon the record that, it was admitted, might have been
gone into under the general issue and yet the plea held good.
It is there said that there are instances in which a defendant
has the option of giving his defence in evidence under the
general issue or of putting it on the record. And those instances are said to be — 1st, where the right of action is
confessed and avoided by matter ex post facto, e. g., by a
plea of payment, accord and satisfaction, and the like; and
2d, where the plea does not deny the declaration, but answers it by matter of law, as, in Jussey v. Jacobs, 1 Ld.
Raym. 87, which was an action against the acceptor of a
biU of exchange, the defendant pleaded that it was given
for money lost at play, and therefore void under the 16
Car. 2, c. 7. See, also, Maggs v. Ames, 4 Bing. 470. In
Eayselden v. Staff, 5 A. & E. 153, a plea setting up a different contract from the one declared on, was held ill as
amounting to the general issue. In this case Lord Denman said, that "what, in correct language, may be said
to amount to the general issue is, that for some reason
specially stated, the contract does not exist in the form
ia which it is alleged ; and when that is the case, it is an
argumentative denial of the contract instead of being a
direct denial, and, which, according to the correct rules of
pleading, is not allowable. ' ' In Morgan v. Pebrer, 3 Bing.
N. C. 357, a plea setting up a contract incompatible with
the one declared upon was held ill as amounting to the
general issue. In Lyall v. Higgins, 4 Q. B. 528, a plea alleging a different consideration from that stated in the
declaration was held bad for the same reason. Patterson,
J., said, "It is now settled that the proper mode of traversing a consideration is by a plea of non assumpsit." In
Potter V. Stanley, 1 D. Chip. 243, a special plea in bar that
the note declared upon was given without consideration
was adjudged to amount to the general issue.
We are of opinion, therefore, that the pleas now before
us cannot be sustained in form. As to the proper manner
of taking advantage of a defect of this kind, we express no
opinion further than to say, that by joining in demurrer
the defendant waived whatever right it might otherwise

'

Sec. 2]

Traveeses,

553

have had to appeal to the discretion of the court, and the
question may be decided on demurrer. Gould PL, c. 6, s.
88.

Judgment affirmed cmd cause remanded, with leave to the
defendant to replead on the usual terms.

Thb Special Tbatbbss.

SxonoN 2.

STATE

V.

CHEISMAN.

Supreme Court of Indiana.
2

Pebkins,

1850,

Indiana, 126.

J.:

Debt upon an administrator's bond against
him and his sureties. The plaintiff is the State upon the
relation of Barrell and Hannah. The defendants are John
Chrisman, John H. Nelson, Simon Emmert, Samuel Miller,
David Bush, William D. Porter, Caleb Osborn and John
Porter. The date of the bond is alleged to be the 29th of
September, 1838. John Chrisman is the administrator, and
The condition
upon the estate of John Galvin, deceased.
of the bond is stated in the declaration; and, according to
that statement, is in the usual form of an administrator's
The declaration alleges that in April, 1840, Barbond.
rell and Hannah obtained a judgment against Chrisman, as
administrator, upon a debt due from Galvin, and that an
execution upon it was returned, no goods, etc., of the deceased Galvin 's estate. It then assigns four breaches of the
condition of the bond by Chrisman. The first is that he
had received a large amount of the effects of Galvin, with
which he should have paid such judgment, but that he had
wasted them, etc. The other breaches need not be stated.
The defendants pleaded separately, and filed, in the aggregate, fifty-one pleas. The case went off upon demurrer in
favor of the defendants ; and we shall find it necessary to
state but one of the pleas in determining upon the correct-

ness of the decision below.
The eighth plea of William D. Porter was as follows:
"The said defendant says actio nan, because he says that
the said John Chrisman, on the 29th of September, 1838,
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in the vacation of the Boone Probate Court, took out special letters of administration on the estate of one John Galvin, deceased; and the supposed writing obligatory in the
plaintiff's declaration set forth was the supposed bond of
the said John Chrisman, and the other defendants herein,
for the faithful discharge of his duties as such administrator; and the said Boone Probate Court, at its session next
ensuing the date of said bond, did not confirm the said
special letters of administration, nor continue said bond.
And the said defendant avers that from the 29th of September, 1838, until the end of the next session of the said
probate court thereafter ensuing, the said John Chrisman
was not guilty of any of the said supposed breaches of the
condition of said bond. Without this, that the said John
Chrisman was the administrator of the goods, chattels,
rights, etc., of the estate of the said John Galvin, deceased,
at any time after the end of the session of the Boone Probate Court next succeeding the said 29th of September,
1838; and this," etc.
To this plea the plaintiff replied, giving a minute history
of Chrisman 's vacation appointment, and averred "that
the said John Chrisman, under and by virtue of said appointment, took upon himself the burthen of said administration, and possessed himself of the goods, etc., of said
estate, and proceeded to make an inventory, etc., thereof
(the said John Porter assisting, etc.) ; and afterwards, and
before the term of the said probate court next ensuing his
said appointment, said Chrisman caused said inventory, etc.,
to be filed in the office of said clerk of said probate court;
and at the term of said court next ensuing said appointment of Chrisman, to wit, at the November term, 1838, said
court (whereof Samuel McLean continued to be judge, and
who, as such, in vacation, approved said Chrisman 's said
bond), made no order of record in relation to said appointment and said bond; nor did the said court, at said
November term, 1838, or at any other term, ever recall or
set aside the appointment of said Chrisman, or disapprove
of said bond, or appoint any other administrator of said
estate, or make any other appointment of said Chrisman,
as such administrator; nor was any other or different administration of said estate ever granted than said appointment of said Chrisman as aforesaid made; nor was any
other security ever given by or on behalf of said Chrisman
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in the premises than the bond aforesaid; and said plaintiff,
further avers that, by virtue of said vacation appointment,
Chrisman continued to act as administrator for many years
after said November term, 1838, and made reports of his
doings as such to said probate court, which said court
received and acted upon, and further dealt with and treated
said Chrisman as administrator as aforesaid, under and
by virtue of his said vacation appointment, and after the
said November term, 1838; and while said Chrisman so
continued to act as such administrator, under his said appointment, he, the said Chrisman, committed the grievances,
etc., complained of, etc., which the plaintiff is ready," etc.
To this replication a demurrer was sustained, and final
judgment given for the defendants.
The replication was to several pleas, all similar to the
one we have set out; and what we shall say will apply to
all of said pleas.
The plea in question was drawn with an eye to the following provisions of the E. S. of 1838, p. 178, s. 18 :
"When any person shall die intestate in the vacation of
said court (probate court), and his or her estate is in such
condition as to require the immediate care of some person
of competent integrity and ability, it shall be lawful for
the clerk of such court, in the county in which, by the conditions of this act, administration shall be granted, to grant
some such person special letters of administration on the
estate of the said deceased, until the next ensuing session
"Provided, that such court, at its next
of said court."
ensuing session after the granting of such special letters
of administration, at its discretion, may confirm or revoke
the same; and if such court shall confirm the granting of
said letters, it may, at its discretion, either continue the
bond taken as aforesaid by said clerk, or require such administrator to renew said bond, conditioned as aforesaid;
and if such court shall revoke such letters, it shall proceed
to grant general letters of administration to such person
or persons as are or may be legally entitled to the same."
The plea is what is called a special traverse, and its inducement must be, in substance, a sufficient answer to the
declaration, though not a direct denial, nor yet a confesand the traverse with which
sion and avoidance of
concludes must go to a material point which will try the
merits of the cause. We think this substantially such
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The declaration goes upon a general appointment, as
administrator, and alleges breaches occurring nearly two
The plea, in its inyears subsequent to the appointment.
plea.

ducement, states the appointment to be a special one, made
by the clerk in vacation, to continue till the next term of
the court; that the appointment was not confirmed at that
Now,
term, and that no breach occurred prior thereto.
as the clerk had only power to make an appointment that
should continue till the next term of the court, and as
that made was not, according to the plea, confirmed at that
term, it would seem that Chrisman could not have been
administrator of said estate at the time the maladministration took place; and if not, his sureties could not be liable
for it. As to the traverse, it denies directly that Chrisman was administrator at the time of the commission of the
alleged breaches. The decision of that question would certainly determine the merits of the case. It has been objected that the special traverse was not the proper plea to
have been adopted on this occasion; that it should have
been a simple traverse of the fact that Chrisman was administrator at the time of the alleged breaches. Suppose
this to be true, as to which we give no opinion, stiU, as
the plea adopted contains that very traverse, the inducement can be regarded as nothing worse than surplusage,
which does not vitiate upon general demurrer, as upon
which we must decide upon this plea.
then, not seeing fit to demur to the plea
I The plaintiff,
specially, and it being good, as we have seen, upon general
demurrer, what course was left for him to pursue in regard to it? Stephens, in his work on Pleading, p. 189,
says: "As the inducement of a special traverse, when the
denial under the absque hoc is sufficient, can neither be
traversed nor confessed and avoided, it follows that there
is, in that case, no manner of pleading to the inducement.
The only way, therefore, of answering a good special travSee, also,T/ie Mayor of
erse, is to join issue upon it."
Oxford V. Richardson et al., 4 T. E. 437 ; and Benner v.
Elliott, 5 Blackf. 451. And this is but the general rule as
to all good traverses. There cannot be a traverse upon a
good traverse, and there cannot be a confession and avoidance of a good traverse. Issue must be taken on it. In this
case, suppose the defendant had simply traversed the fact
that Chrisman was administrator, could it have been possi-
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the plaintiff to have confessed the fact that he was
Qot administrator, and still avoided it so as to hold him
liable as being administrator?
It remains but to determine whether the replication in
this case does take issue on the plea. The plea is, that
Chrisman was not administrator at the time of the alleged
breaches. The replication should have simply and directly
joined issue upon it. It does not do this, but recites facts
and circumstances, going to show that Chrisman was administrator, but not such, we think, as, if true, would establish
•

*

*

"With respect to the verification,
Must conclude with a verification.
traverse, in view of another
conclusion
was adopted in a special
•
•
•
viz., that wherever new matter is introduced in a pleading
rule,
it is improper to tender issue, and the conclusion must consequently be with
ft Taiification."— Stephan on Pleading (Tyler's Ed.) 192.
43.

this

PIKE

V.

HUNTER.

Supreme Court of the District of Columbia. 1885,
4

Mackey, 531.

James, J., delivered the opinion of the court.
This is a qui tarn action to recover the penalties provided
by the following sections of the Revised Statutes :
Sec. 2116. No purchase, grant, lease or other conveyance
of lands, or of any title or claim thereto, from any Indian
nation or tribe of Indians, shall be of any validity in law
or equity, unless the same be made by treaty or convention
entered into pursuant to the Constitution. Every person
who, not being employed under the authority of the United
States, attempts to negotiate such treaty or convention, directly or indirectly, or to treat with any such nation or
tribe of Indians for the title or purchase of any lands by
them held or claimed, is liable to a penalty of one thousand

dollars."

•

*

'

Sec. 2117. Every person who drives or otherwise conveys any stock of horses, mules or cattle, to range and feed
on any land belonging to any Indian or Indian tribe, with-
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out the consent of such tribe, is liable to a penalty of one
dollar for each animal of such stock.
Sec. 2118. Every person who makes a settlement on any
lands belonging, secured or granted by treaty with the
United States to any Indian tribe, or surveys or attempts
to survey such lands, or to designate any of the boundaries
by marking trees, or otherwise, is liable to a penalty of
one thousand dollars.
Authority to bring an action in this fc^rm is provided
by section 2124, as follows: "All penalties which shall accrue under this title shall be sued for and recovered in an
action in the nature of an action of debt in the name of the
United States, * * * the one half to the use of the informer, and the other half to the use of the United States."
The declaration alleges that these penalties have been
incurred by acts of the defendant relating to lands owned by
the Cherokees, and to lands held by the Cheyenne and
Arapahoe tribes. It contains four counts ; two of them under section 2116, and two under section 2118. The first is
for an alleged negotiation with the Cherokees; the second
for an alleged negotiation with the Cheyennes and Arapahoes; the third for an alleged settlement and marking of
boundaries on lands of the Cherokees, and the fourth for an
alleged settlement and marking of boundaries on lands of
the Cheyennes and Arapahoes.
The cause stands for trial on the pleas to the first and
To the
second counts, and these issues are not before us.
third and fourth counts, which allege a settlement and
marking of boundaries on lands of the Cherokees and of the
Cheyennes and Arapahoes respectively, the pleas interposed were, first, the general issue ; second, a special traverse that the defendant had entered upon and occupied the
lands in question for grazing purposes only, under a license
or lease from, the Indians, and ivithout this that he had
made any settlement,'** or surveyed or attempted to survey
or designate any boundaries on these lands. On the general
issue there was a joinder, and to the special traverse a
demurrer.
The latter was overruled in the circuit court,
and from this order the present appeal is talren. The only
question before us then is, whether the case stated affirma^

44.
There is an error in the wording of this sentence as given in the
The language in the report is "and
official report, which is here corrected.
that without this he had not made any settlement."
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tively in the special traverse, constitutes the unlawful act
charged in the declaration, for which a penalty is provided
by section 2118.
At the argument of the demurrer counsel for plaintifE
insisted that, consistently with the plea, it might still be
true that the defendant had surveyed and marked boundaries on these lands, and that plaintiff's allegation to that
effect— constituting, as he claimed, a distinct offence under
the statute — ^was therefore admitted by the plea. This objection ignores the character of the plea. The object of a
special traverse is to accompany the direct denial of plaiutiff's averment with an explanation of the ground on which
that denial is based. This explanation takes the form of an
affirmative statement of what the defendant had actually
done, and it is put forward as a disproof and defeat of the
plaintiff's alleged case. Stated in technical language, the
defendant may be understood to say: "What I actually did
was as follows, and this is not equivalent to the act which
plaintiff avers; therefore I wholly deny his averment." In
this way he presents separately a question of law, whether
the case stated by himself, which he offers to prove, is
equivalent to the case stated against him, or, on the contrary, disproves the latter and justifies a denial of it. In
the plea before us the defendant directly and fully denies
that he made any settlement, or surveyed or marked boundaries as alleged. But in his "inducement" he explains that
he so denies because he had simply occupied these lands for
grazing purposes only, and this under a lease or license
from the Indians.
There is no room, therefore, for the
such
a
criticism that
plea is consistent with his having surveyed and marked boundaries, and consequently admits the
allegation that he had done so. The only question raised
by the demurrer, then, is whether the case stated affirmatively by the defendant still amounts to the case stated in
the declaration, and subjects the defendant to the penalties
of the statute. This brings us to a consideration of the
meailing of the statute.
*
*
*
Section 2117 does not forbid, but permits, an
occupation of Indian lands, with the consent of the Indians,
to the extent of using them for grazing purposes only.
* * * A license or lease for grazing purposes only, that
is for a limited use, subordinate to the title of the Indians
and recognizing that title, involves none of the pretensions
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which section 2118 is intended to suppress. It does not in
any way involve dispossession of the Indians, nor contemWe are of opinion, therefore,
plate such dispossession.
that the case stated in the affirmative part of this plea sustains the direct denial with which the plea concludes. The
demurrer is consequently overruled, and the cause is remanded for further proceedings.

HUNT

v.

CHAMBEES.

Court of Errors and Appeals of New Jersey.
21

1845.

New Jersey Law, 620.

This was an action of replevin brought by Chambers
against Hunt to recover a sloop, etc. The defendant below
pleaded that the sloop was the property of the defendant,
and not of the plaintiff, and prayed a return. Eeplication
that the sloop, etc., at etc., was not the property of the
defendant but of the plaintiff, and issue to the country.
Cabpenteb, J. : * * *
•
•
*
On property pleaded, and issue thereon, on whom
* * *
does the onus of proof lie?
*

*

Upon the plea of property it is not sufficient to
allege property in the defendant; such allegation would be
but an argumentative denial of the plaintiff's allegation;
the plea must go further, and by an express traverse deny
that the goods are the property of the plaintiff.
The direct denial under the absque hoc is rendered necessary by this consideration: that the affirmative matter
taken alone would be only an indirect, or as it is called in
pleading, an argumentative denial of the precedent statement, and by a well-known rule, all argumentative pleading
In order, therefore, to avoid this fault of
is prohibited.
argumentativeness, the course adopted is, to follow up the
explanatory matter of the inducement, with a direct denial.
This plea, so selecting some
Steph. PI. 179 (Phil. 1845).
material allegation in the plaintiff's declaration, and after
a formal inducement, meeting that allegation by a formal
•

Sec. 2]

Teaveeses.

561

denial, is called a special traverse. The inducement is an
indirect denial, the traverse is a formal denial.
Steph.
PI. 184-5. The inducement is not in the nature of a confession and avoidance, a point necessary to be adverted to
and understood, and of which a mistaken impression has,
in regard to this plea, led to error. This plea does not confess the allegation of property or the right of possession;
it does not confess any part of the allegation of the plaintiff and then avoid its effect by new affirmative matter ; but
it is simply an indirect denial, introductory to, and the
foundation of , the direct denial which immediately succeeds.
Steph. PI., 185-6.

This traverse by the defendant in his plea,

if

well taken,

is

a

is

a

a

is

it

is

if

7,

;

it,

a

it,

must be met. The inducement cannot be traversed. If the
first traverse be well taken and material, there can be no
traverse on a traverse, and upon satisfactory reason. "By
the first traverse, a matter is denied by one of the parties,
which had been alleged by the other, and which having once
the latter" (the plaintiff) "is hound to maintain
alleged
instead of prolonging the series of the pleading and retarding the issue, by resorting to a new issue."
Steph. PL
186-7. The meaning of this rule, says Judge Gould, is, that
when one party has tendered
material traverse, the other
cannot leave
and tender another traverse of his own on
but
must join in that first tendered otherthe same point,
wise the parties might alternatively tender traverses to
each other, in unlimited succession without coming to an
sec. 42. Without alluding
issue. Gould PI., p. 400, ch.
any, of which the present
to the exceptions to this rule,
sufficient to say that
traverse
not one,
instance
point material, for
can properly be tendered, only on
immaterial
cannot decide
what
reason
that
the obvious
the controversy. When the inducenient and the traverse, as
dein the present instance, go to the same point, to wit,
nial argumentatively and directly of the plaintiff's allegabut an inference from the inducement.
tion, the traverse

To the plea of property, therefore, by which the defendant, in a formal mode prescribed by the rules of pleading,
denies the property in the plaintiff, the plaintiff must reply
it

if

;

it

by reaffirming his own title, and tendering an issue to the
cannot be pleaded to, can
country. The inducement, as
be dethe
issue and
no
of
part
of consequence form

Common Law Pleading,

562

[Chap. 6

nied, as has heen unnecessarily done in the present instance,
such denial is immaterial.
It is only necessary for the
plaintiff to reaffirm his own title, and such is the mode of
pleading adopted in some of the most authoritative precedents. Lilly's Entr. 357, 358, 512; 2 Rich. K. B. 455; and
other collections that might be cited. If the issue be joined
on the reaffirmance by the plaintiff of his allegation, it is
obvious that the issue is : property in the plaintiff or not.
The affirmative, therefore, is on the plaintiff, and such
appears to be the result not only on the reasons applicable
to this particular issue, but upon the principles which appertain to traverses in general. * * *

I

So are the subsequent authorities, and have been unable
after a diligent search, to find a well-considered case in
which under this plea and issue, the onurS of the proof was
thrown upon the defendant. * * *

**********

The results of these authorities and of this reasoning is,
that when issue is joined on a special traverse, the party
traversing, in general, is not bound at the trial to prove the
affirmative part or inducement, but is entitled (as in ordinary cases) to insist on the negative of the issue joined.
It was so held in a late case in the Common Pleas of Eng-

;

,

it

3

it

a

(i.

land, which has come under my observation since the preparation of this opinion. The declaration was for carelessly
impinging with a ship against the plaintiff's bridge, and
thereby doing damage. The plea was, that plaintiffs improperly narrowed the channel by an obstruction without
this
e., traversing), that the damage was occasioned by
the carelessness of the defendants.
On motion for
new
under
was held, that
this plea the defendants were
trial
entitled to give evidence in disproof of carelessness, after
they had failed to establish the obstruction imputed to the
plaintiffs; and such evidence having been rejected, the cause
was sent back for a second trial. Cross Keys Co. v. RawBingh. N. Cas. 71. •
lings et al.,
The burthen of proof, in my judgment, rested upoh the
being necessary for him to prove such property
plaintiff,
as
would support replevin, to wit, an exclusive
in himself
right of possebsic* of the sloop in himself and the defendant was entitled to rehut such testimony. The defendant did offer to rebut the prima facie case sheAvn by the
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plaintiff.

He offered to prove that he owned one-half of
that he was in possession of her by the assent of the plaintiff, in the double capacity of master and
joint owner, previous and up to the commencement of the
action.
This evidence, in my judgment, was lawful and
competent, and * • * having been overruled,
am of
opinion that the judgment must be reversed.
Judgment reversed.
the vessel, and

I

Section" 3.

FIILLEE

The Geneeal Isstjes.
v.

EOUNCEVILLE.

Superior Court of Judicature of New Hampshire.
29

1854.

Neiv Hampshire, 554.

Trespass, for taking and carrying away the plaintiff's
sleigh. Plea, the general issue. * * *
It appeared that the sleigh was formerly the property
of Ela Rounceville, and that in March, 1851, it came into the
possession of the plaintiff, where it remained until the defendant took and carried it away, in December, 1851. The
plaintiff gave in evidence a note, dated April 20, 1850,for the sum of $22.28, signed by Ela Eounceville and payable to the plaintiff, on demand, with interest, and George
Fuller, called by the plaintiff, testified that the sleigh was
pledged to the plaintiff, and in that way came and remained
*
*
*
in his possession until taken by the defendant.
The defendant offered to prove that prior to the alleged
pledge, the sleigh was mortgaged by Ela Rounceville to
James B. Sumner, and that he (Sumner) authorized the
defendant to take the sleigh. But the plaintiff's counsel
objected that this could not be shown under the general is•
»
•
sue, and the court sustained the objection.
. A verdict was
returned for the plaintiff, which the deset aside. It was ordered that the questo
fendant moved
tions arising in this case should be transferred to this court
for decision.
Woods, J. : Two questions are involved in the case.
The first arises upon the ruling of the court rejecting the
evidence of the mortgage of Ela EoTmceville to James B,
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Sumner, and of the authority of Sumner to the defendant
to take the sleigh. It was rejected upon the ground thai
the evidence was inadmissible under the general issue.
That it would have made out a perfect defence to the axition
of trespass, if receivable, admits of no doubt. The offer
was to show a mortgage prior in point of time to the title of
the plaintiff, whatever that might have been, and peaceable
possession taken of the property mortgaged, by the defendant, an agent of the mortgagee. The taking the possession
in that manner is the act complained of.
The question made in this branch of the case is, whether
that evidence was admissible under the general issue, or
whether the facts should have been specially pleaded. The
rule upon this subject would seem to be well and distinctly
settled in the books.
In 2 Saunders on PI. and Bv. 855, it is said that "the defendant may, under the general issue, give in evidence any
matter which directly controverts the truth of any allegation which the plaintiff, on such general issue, will be
bound to prove." A similar rule is recognized in 2 Saund.
Rep. 159, note 10.
Chitty says: "In trespass, whether to the person, personal or real property, the defendant can, under the general issue of not guHty, give in evidence any matter which
directly controverts the fact of his having committed the
acts complained of." 1 Chitty 's PI. 500 (8th Am. Ed.).
In Peavey v. Walter, 6 Carr & Payne, 232, which was
trespass for driving a gig against the horse of the plaintiff,
and wounding him, it was held that it might be shown,
under the general issue, that instead of the defendant driving against the plaintiff's horse (as a witness for the plaintiff had first testified), the plaintiff drove against the gig
of the defendant. The abstract of the opinion in that case
that "under not guilty, in trespass, that only can be
given in evidence which shows that the defendant did not
do the act complained of."
In Gerrish v. Train,
Pick.
126, Mr. Justice Wilde remarks that, in trespass de bonis,
"if the defendant pleads property in himself or a third
no admission that the property
person, this
the plainan allegation inconsistent with a material
tiff's but
allegation in the declaration, and
traverse
necessary."
That same fact, given in evidence, would go to disprove
the same material allegation.
In trespass to personal
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property, in general the defendant may show, under the
general issue, that the chattels in question are not the
plaintiff's property. 2 Sir Wm. Blackstone's Rep. 701;
2 Saund. PL & Ev. 855.
In Rcmson v. Morse, 4 Pick. 127,
Morton, J., says that "in trespass quare dauswin f regit,
the defendant may give in evidence, under the general
issue, any matter that contradicts the allegations which
the plaintiff is bound to prove, or shows that the act complained of is not in its own nature a trespass. Thus he
may give in evidence soil and freehold in himself, or in
another by whose authority he entered, or that he has any
other right to the possession.
For he cannot be a trespasser in exercising a right which the law gives him, nor
be bound to justify when he does not, prima facie, appear
to be a trespasser."
But it is well settled that, in general,
matters which admit the plaintiff's property as well as the
seizure and carrying away, etc., must be pleaded.
Com.
Dig. PL 3 M. 25; 2 Saund. PL & Ev. 855; 1 Chitty's PL
502 (8th Am. Ed.). Chitty states the rule thus: "Where
an act would, at common law, prima facie, appear to be a
trespass, and the facts stated in the declaration could not
be denied, any matter of justification or excuse, or done
by virtue of a warrant or authority, must, in general, be
specially pleaded; and, therefore, even where the defendant did the act at the request of the plaintiff, or where the
injury was occasioned by the plaintiff's own fault, those
matters of defence must always have been specially
pleaded. 1 Chitty's PL 501. In Rawson v. Morse, 4 Pick.
127, before cited, it is said that "a license from the plaintiff must be specially pleaded, but a license from a stranger,
in whom the soil and freehold are, may be proved under
the general issue."
The doctrine, as laid down by our own court in Stow v.
Scribner, 6 N. H. Rep. 24 (a case cited by counsel), which
was trespass for killing a horse of the plaintiff, is thus:
"Matters which do not directly contradict that which a
plaintiff is bound to prove, in an action of trespass, under
the general issue, but which show collaterally that the action is not maintainable, must be specially pleaded, or a
brief statement of the matter must be filed under the statute." The same principle is recognized in Welch v. Nash,
8 East 39, which is a case in a clear manner illustrating
the doctrine.
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the matters offered in defence constitute a direct denial of the allegations in the plaintiff's declaration, which,
ander the general issue, are essential to he proved, in order
to maintain the plaintiff's action, or, in other language.
If the matters offered in defence are a direct denial of the
material allegations of the declaration,
essential to be
proved,
and inconsistent therewith, the same may and
ought to be given in evidence under the general issue.
But if the matters relied upon as an answer to the action
do not involve a denial of the material allegations in the
writ, but are consistent with the existence of such a state
of fact as would constitute, at common law, a priwira facie
case of trespass, and amount only to an excuse or justification of such prima facie trespass, they cannot be given
in evidence under the general issue, but must be specially
pleaded.
Under the general issue it is necessary that the plaintiff
should show either the actual possession or the constructive possession of the thing injured, as well as a general
or qualified property therein. l^Term, 480; 4 Term, 490;
1 Chitty's PI. 500, before cited; 2 Saund. PI. & Ev. 855, 861
(3d Am. Ed.). It denies and puts in issue the plaintiff's
property as well as the taking by the defendant. ■ It is true,
that proof of the actual possession by the plaintiff of the
chattel at the time of the trespass will, in all cases, suffice to
sustain this action against a mere wrongdoer not being
,the real owner of the chattel.
2 Saund. 47d; Chatteris v.
Cowper, 4 Taun. 547.
In the case under consideration, it was admitted that
Ela EounceviUe was once the owner of the sleigh in question, and the plaintiff claimed to have derived a title from
him as the pledgee of the property, for a valuable consideration. The title, which the defendant proposed to prove
as a ground of defence, was a mortgagee's title, derived
from Ela EounceviUe, and acquired prior to the date of
the pledge to the plaintiff by one James B. Sumner. Here,
then, was a proposition to disprove the title of the plaintiff, by showing an elder and better title in said Sumner.
The defendant proposed further to show that in taking the
sleigh he acted by the authority of Sumner, who was thus
clothed with a mortgagee 's title.
In effect, then, the defendant offered to show that Sumner was the owner of the property by an elder and better

~
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Verdict set aside and

a

a

a
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title than that claimed by the plaintiff, and that in virtue
af that title, and of the right of possession which accompanied
by direction of Sumner and under his authority,
the defendant took possession of
which was, in point
of law, the act of Sumner. Rawson v. Morse,
Pick. 127,
before cited.
In the act complained of the defendant stood in SumQer's place. Merritt v. Miller, 13 Vermont Eep. 419, before cited. It
clear that the matters of defence, relied
upon in this case, were
direct denial of the allegations of
property in the plaintiff, as well as of all right of possession in him, as against the defendant, at the time of the act
of trespass complained of.
They were, then,
direct denial of the essential allegations necessary to be proved by the plaintiff upon the plea
of the general issue, and according to the whole current
of the authorities receivable in evidence under the general
issue.
new trial granted.*'^

2

a

45. A license, while not admissible as
defense unless specially pleaded,
may nevertheless be shown in mitigation of damages under the general issue. —
Eich. L. (S. C.) 93; Hamilton v. Windolf (1872)
Hendrix v. Trapp (1845)
36 Mi. 301.

Supreme Court
31

J.:

V.

of

BEIGGS

MASON.

Vermont.

1859.

Vermont, 433.
a

is

an action of trespass for taMng
This
great number of articles of personal property. It comes

Alois,

a

a

to this court upon two bills of exceptions, one upon the
trial under the general issue,
decisions of the court upon
former
the other upon decisions upon a demurrer at
term.

As to the other articles claimed by the plaintiff on the
trial under the general issue, the court held that as the
plaintiff had himself, in order to show the taking by the
defendants, put in the writ and return which justified the
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taking by the defendants, they might rely upon the justification so shown under the general issue.
Tbe general rule, that matter of justification must be
pleaded specially and cannot be shown under the general
But the defendants seek to establish
issue, is admitted.
an exception, viz., that when the plaintiff's own evidence
to show the trespass also shows those facts which justify
the trespass, so that in point of fact no prima facie trespass is proven by the plaintiff which is not at the same time
disproved, then the matter in justification may be relied
upon under the general issue. It is urged that the object
of requiring a special plea is to apprise the plaintiff of
the facts to be relied upon in defence; but that where the
plaintiff himself proves those facts the reason of the rule
ceases.

There is much force in these considerations, but from an
examination of the decided cases in this State, we do not
feel at liberty to regard the question as open to discussion.
They seem to be conclusive against the establishing of the
exceptions.

Parkhurst S Fuller, 10 Vt. 557, was an action of
trespass in which the plaintiff, to prove the seizing of his
person (which was the trespass complained of), gave evidence of the warrant upon which he was arrested and
which the defendant claimed to justify the trespass. There
was no special plea. The defendant insisted that as the
plaintiff put in the evidence, he (the defendant) might
rely on it under the general issue. Collamek, J., says,
"The rules of evidence and pleading are in strict accordAllen

V.

ance and consistency and constitute a system, the symmetry of which, in the action of trespass, has not been destroyed by any modern relaxations or exceptions in the
The party is bound to prove
science of special pleading.
what he alleges, so far as the s,anie is denied, and he is
neither bound nor permitted to prove more." Again, "the
general issue in trespass is a denial of the facts stated in
requires the plaintiff to prove these
the declaration.
facts, and it permits the defendant to simply contradict
these facts, and it permits no more.
the defendant has
matter of justification he must specially plead
or he
cannot be permitted to prove
or insist upon
cas-

It

ually appears."

it,

it

if

it,

it

If

These principles of law as applied in
that case are decisive of the question.
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Walker v. Hitchcock, 19 Vt. 634, was trespass to the
realty. The court say (Bennett, J.) "it is claimed that as
the plaintiff gave the record in evidence to show a title in
himself, the defendant may claim the benefit of it as a bar
to the action, without pleading it. No authority has been
produced to show that in such a case the special plea may
be dispensed with; and
can discover no reason why it
should be. The plea of not guilty is simply a denial of the
facts stated in the declaration; every cause is to be tried
upon the issue joined bet^veen the parties; and the evidence
is to be received and applied only as it bears upon the
issue which the parties have seen fit to join."
In Richardson v. Stockwell, decided in Essex county, at
the August term, 1858, the very point was again considered
and the rule reaffirmed.
The reasonableness of the rule
was vindicated upon the ground that the defendant, by
omitting to plead the justification specially, might be assumed by the plaintiff to have waived defence on that
ground ; and if allowed to claim it under the general issue,
the plaintiff would be surprised and prevented from properly replying to such defence, and from having his proof
ready at the trial. Without further considering the reasonableness of the rule, we rest upon these decisions as
having settled the question in this State. The ruling on
this point was therefore erroneous.

I

EIDGELEY

v.

TOWN OF WEST FAIRMONT.

8v/preme Court of Appeals of West Virginia.
46

English,

J.

1899.

West Virginia, 445.

This was an action of trespass on the case
brought by William Eidgeley against West Fairmont, a
municipal corporation, in the circuit court of Marion
:

The facts upon which the suit is predicated, as
appears from the pleadings, are that the plaintiff was the
owner of about one acre of land, except the coal underlying
the same, which fronted on the public highway, known, in
1892, as the "Fairmont and Weston Turnpike," on which
County.
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was situated a two-story frame dwelling house, and a twostory frame storehouse jointly, both of which buildings
stood near said turnpike. Subsequently plaintiff erected
on said land another two-story frame building used for a
dwelling and storehouse combined. Said buildings were
erected and used in conformity with the grade of said
Fairmont and Weston Turnpike, as it existed at the time
they were built, and in December, 1892, a part of the territory, of Fairmont district was incorporated, and became
a municipal corporation, under the name of "West Fairmont;" and in 1892 said corporation established all that
part of the Fairmont and Weston Turnpike lying within
its limits, including that part adjacent to said land, as one
of its streets, and called it "Main Street," or "Locust
Avenue," and in September, 1894, changed the grade and
raised the surface of said street in front of, and adjacent
to, said plaintiff's property, by filling the same with dirt,
gravel, stone, etc., and without his consent and against his
raised the grade, fifty-six inches higher
protestations,
than it was when plaintiff became the ovmer of said property and the houses thereon; and the plaintiff claims that
he is damaged by the drainage of water on his lot caused
by the change of grade, and that he is thereby deprived of
all safe, commodious, and convenient egress and ingress
from and to said land, and the houses .thereon; and, by
reason of said wrongs and injuries, he claimed five thous*
*
*
and dollars damages.
*
*
*
The gravamen of the plaintiff's declaration appears to be that, without the consent of the plaintiff, the
defendant has raised the grade of the street in front of his
property, so that surface water is thrown upon plaintiff's
lot, which, with the buildings on
thereby damaged
the
plaintiff's consent, and he
without
thereby deprived
of all safe, commodious, convenient, and proper ingress
and egress to and from said land. Now, while
true
that, where the defendant seeks to confess and avoid in
trespass, a special plea
required, in the case at bar the
plaintiff avers in his declaration that the grade was
changed in front of his property, and the injury complained of resulted therefrom, without his consent, and
under the general issue, surely the defendant might be permitted to show that the grade was raised with his consent,
especially when he was paid
consideration for it. As to
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the evidence whicli may be given under the general issue
in an action on the case, Hogg, in his valuable work on
Pleading and Forms (184), says: "The general issue,
as we have seen, in actions ex delicto, is that of 'not
guilty ;' " giving the form of the plea, and adding: "Under which may be given in evidence a former recovery, release or accord and satisfaction, or whatever would, in
equity and good conscience, according to existing circumstances, preclude the plaintiff from recovering,
as any
matters which operate a discharge of the cause of action,
or any justification or excuse.
By this plea, all the material averments of the declaration are put in issue"— citing 1 Chit. PI. 490. The same strictness in pleading does
not obtain in trespass on the case as in trespass. The law
is stated thus in 18 Am. & Eng. Ency. Law, 534: "At common law, the general issue 'not guilty' is in form a traverse
or denial of the facts which form the subject of complaint.
On principle the evidence admissible under it should be
confined to matters of defense which rest in denial. But,
by gradual relaxation of the practice similar to that which
occurred, in assumpsit, evidence came to be received, not
only of matters in denial, but of defenses by way of conThere is, therefore, an essential
fession and avoidance.
difference between actions of trespass and on the case.
The former are stricti juris, and accordingly a former recovery, release, or satisfaction cannot be given in evidence under the general issue, but must be specially pleadBut the latter are founded on the mere justice and
ed.
conscience of the plaintiff's case, and are in the nature of
a bill in equity, and in effect are so, and therefore a former recovery, release, or satisfaction need not be pleaded,
but may be given in evidence under the general issue. On
the general issue, the plaintiff is put to the proof of his
whole case, and the defendant may give in evidence any
justification or excuse of it. Thus, a license which in trespass must be pleaded may in case be given in evidence un" To the same effect, see Andrew, Steph.
der 'not guilty,'
PI. 238, section 118; also opinion of Lord Mansfield in
Bird V. Randall, 3 Burrows, 1353, in which he asserts the
doctrine above announced, and draws the distinction between trespass and trespass on the case. See, also, 1 Bart,
Law Prac. 503 ; Greenwalt v. Horner, 6 Serg. & E. 77. So,
also, in nills v. Railroad Co., 18 N. H. 179, it is hdd: "In
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an action on the case for an injury to the plaintiff's land,
it is not necessary to plead specially. Evidence that the
acts complained of were done by the permission of the
plaintiff is admissible under the general issue, and a
fortiori that they were done at the request and by the direction of the plaintiff." Authorities might be multiplied
in support of this proposition, but these are sufficient to
show the trend and weight of authority on the question.
Bill of exceptions No. 10, taken by defendant, shows
that he offered to prove by several witnesses that, at the
time the improvement was made in front of this property,
the plaintiff agreed that, if they would put in tiling from
the end of the culvert on the side of the street nearest his
property to a point near his dwelling house, which was
said to contain fourteen rooms, he would take that in consideration of all damages by said improvement to his
property, and that defendant put in said tiling according
to contract; which evidence was objected to by the plaintiff, and excluded by the court. It is presumed ^this ruling
of the court was based on the supposition that this evidence
was not admissible under the general issue. Counsel for
the defendant in error insist that it would have been error
'
to permit this evidence to go to the jury, because there
was no such defense set up by special plea, and it could
not be shown under the general issue. "We have, however,
discussed this point above, and hold that the evidence was
admissible under the general issue, and the court erred in
to the prejudice of the defendant.
excluding

•••••••••

Reversed.

Supreme Court

v.

AENOLD.

of

EOGERS

New York.

12 Wendell,

By the Court, Nelson,

J.

1834,

30.

It

:

has been long settled in
of personal chattels by the
plaintiff, and an actual wrongful taking by the defendant
are sufficient to support replevin, and that
may be

it

this State that the possession
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brought, where trespass de bonis asportatis will lie. 7
Johns. Eep. 140; 17 id. 116; 1 Wendell, 109; 10 id. 322,

349.

As the pleading in this action is in some respects complicated and peculiar, as given in the books, it may be
useful to examine some of its principles, and the cases
adjudged, on the subject.
The revised statutes have in
some measure simplified the pleadings, p. 529, sec. 44. The
form of pleading, however, as it existed heretofore, maybe resorted to at the option of the defendant.
The general issue of non cepit, in the case of a wrongful
taking, puts in issue not only the taking, but the place
where taken, if material, 2 R. S. 528, sec. 29 ; and in case
of a wrongful detention, the general issue, to wit, that the
defendant does not detain the goods, etc., puts in issue
not only the detention of the goods, but the property of the
plaintiff.
The distinction here made between the effect
and operation of the general issue, in the cases of non
cepit and non detinet is in analogy to that existing in the
actions of trespass and trover. In the one the defendant
cannot,' under the plea of not guilty, show property out
of the plaintiff, but he may in the other. 11 Johns. B.
132, 528; 13 id. 284; 14 id. 132, 353 ; 15 id. 208. The reason
of this distinction is, that the action of trespass is founded
upon the right of the plaintiff to the possession of the
goods taken, and that of trover to the right of property.
It should be remembered, however, that possession is
prinia facie evidence of right, and conclusive against all
the world, except the true owner, or one connecting his
title with him. This principle goes far to assimilate these
The distinction, however, still
two remedies in practice.
exists in regard to the defence to be given in evidence under the general issue.
It is laid down generally, and in all the books on this
branch of the law, that the defendant in replevin may
plead property in liimself, or in a stranger, in bar of the
action, and pray for a return and damages. So he may
plead property in himself and the plaintiff, or in a stranger and the plaintiff, or if there are two plaintiffs, in one
of them, etc. All these different pleas are obviously
founded upon the principle applicable to this action, that
the plaintiJff, as in trover, must recover upon the strength
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of Ms title to, or property in the goods in question, and
in this respect there is a shade of difference between this
action and trespass.
2 Selw.
911; Gilb. Eep. 119; 1
CHtty's PI. 158, 159; Woodf. Landlord & Tenant, 473.
Under the plea of non cepit we have seen the caption only
is put in issue, except the place, when material ; and if the
defendaut intends to deny the property of the plaintiff, he
must plead
or give notice under the general issue. Now
clear that all these different pleas of property in the

it

defendant, etc., are used for the purpose, and to the end
of showing
out of the plaintiff who holds the affirmative,
and must sustain the allegation of property in himself;
and what must be proved on one side, may be disproved on
the other. Non cepit admits property in the plaintiff, and
hence the necessity of the different pleas of property in
others, to enable the defendant to contest it.

J. J.

~

BAUGH.

,

V.

of

Appeals

3

Court

of

SMAET

Kentucky/.

1830.

Marshall, 363.
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Opinion of the court by Eobertson, C. J.
an action of detinue, by J. P. Smart v. Betsy
This
On the genfemale slave named Catharine.
Baugh, for
verdict' and judgment were rendered for the
eral issue
defendant.
On the motion of the defendant's
stmcted the jury:

counsel, the court ia-

if

those from whom the defendant derived her
claim had been in possession of Catharine more than five
years before the institution of this suit, holding her adversely to the claim of the plaintiff, his right was barred
and he could not recover.
a

The statute of limitations may avail
detinue under the general issue. The plea

defendant in
in the pres-

is

That
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ent tense {non detinet), and nnder this issue anything
(except a pledge) which will show a better right in the defendant than in the plaintiff may be admitted as com-,
petent evidence.
The plea puts in issue the plaintiff's right. Five years'
uninterrupted adverse possession of a slave, not only bars
the remedy of the claimant out of possession, but vests
the absolute legal right in the possessor.
Therefore,
proof of such possession may show that the claimant has
no right to the slave, and therefore cannot recover.
Consequently, it would seem to result, from the reason
of the case, that the adversary possession may be proved
under the general issue.
The same reason does not apply to assumpsit, because
the statute of limitation does not destroy the right "in
foro concientiae" to the benefit of the assumpsit, but only
bars the remedy if the defendant choose to rely on the
bar. Time does not pay a debt ; but time may vest a right
to property.
It was said by Holt, in one case (Draper v. Glassop,
1 Ld. Eay'd, 153), that the statute of limitations might
be given in evidence under the plea of "nil debet," and
the following is the reasoning by which he attempted to
maintain his opinion: "For the statute had made it no
debt at the time of the plea pleaded, the words of which
are in the present tense. But in case on non assumpsit,
the statute of limitations cannot be given in evidence, for
it speaks of a time past and relates to the time of making
the promise. But upon nil debet pleaded, the statute is
good evidence, because the issue is joined, per verba de
praesenti, and it is no debt at this time though it was a

debt."

This reasoning is applicable to the plea of non detinet
in an action of detinue for property, and therefore in detinue it ought to be conclusive. But we doubt its application to the plea of nil debet, and therefore could not admit that the conclusion of Chief Justice Holt is logical or
consistent with the reason and analogies of the law. His

it

it

if,

deduction is the necessary consequence of his premises.
at the time of pleading nil debet, the statute of limitations had extinguished the debt, and in his language
no debt,
would certainly be allowable to show
made
the fact, under the plea that the defendant did not at the

For
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This is perfectly true
time of pleading owe the debt.
in detinue for a slave, because in such a case the lapse of
time has divested the plaintiff of his right of property,
and vested it in the defendant. Stanley v. Earle, 5 Littel,
281. And, therefore, the lapse of time may in such a case
be given in evidence under the general issue, to show that
the plaintiff has no right to the property, and that the defendant has a perfect right. But it is not so in debt, because the statute of limitations does not destroy nor pay
the debt.
This has been abundantly established by authority since the time of Holt. A debt barred by time is a
sufficient consideration for a new assumpsit. The statute of
limitations only disqualifies the plaintiff to recover his debt
by suit, if the defendant rely on time in his plea. It is a personal privilege, accorded by the law for reasons of public
expediency. Ajid the privilege can be asserted only by
plea; otherwise, that which, by barring the legal remedy,
would conclude the legal right, will not affect either. The
distinction suggested by Holt between nil debet and non
assumpsit, does not sustain the discrimination which he
makes in the admissibility of evidence under the two issues. For although non assumpsit is in the past, and nil
debet is in the present tense, yet it is known to be the law
that whatever will show that the defendant does nol owe
anything at the trial will be admissible evidence under the
plea of non assumpsit; and, therefore, if the statute of
limitations would be admissible under nil debet, it would
be equally so under non assumpsit.
See 1 Cranch. 465, appendix.
We, therefore, consider Holt's opinion as to the admissibility of evidence of limitation, under nil debet, as
unsupported by principle, and as overruled by subsequent
But his reasoning and his opinion apply necauthorities.
essarily to "non detinet," and so far it is good law, and
In Virginia it has been decided
has not been overruled.
that the statute of limitations may be given in evidence,
under the general issue, in detinue for property.
See
Elam V. Bass' Executors, 4 Munford, 301.
Under nil debet and non assumpsit, lapse of time may
be admissible evidence,

as

far

as

it may tend to prove the

fact of payment, but not as a legal and conclusive bar to
the action. In detinue, the limitation may be proved under the general issue, as conclusive evidence of the de-
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fendant's right to the property, unless the plaintiff can
evade its effect, by showing some suspension of its operation.
In debt and assumpsit the statute must be pleaded. Balantine on Lim. 210. The statute 'does not destroy the debt,
it only takes away the remedy, and the debtor may either
take advantage of the statute or he may waive the statute." Ibid, 208; Burrows, 2630.
But the adverse possession of a slave not only bars the
remedy but destroys the right, unless the effect of time
can be obviated by the proof of some saving disability. It
might seem just and eligible, therefore, to plead the limitation, so that the plaintiff might have an opportunity to
reply, some fact showing disability. But neither authority nor principle seems to require such a plea, in such
a case, any more than they require a plea of title acquired
by contract, which might be avoided by infancy or other

disability.

VIRGINIA FIEE AND MARINE INSUEANCE COMPANY V. BUCK.
Supreme Court of Appeals of Virginia.
88

Virginia,

1891.

517.

J.,

delivered the opinion of the court.
This was an action on the case in assumpsit on a policy
of insurance. Issue was joined on the plea of non assumpsit, and the defendant company, in accordance with a practice common in the circuit courts of this State, obtained
leave to file special pleas within sixty days.
HiJiTTON,

Three special pleas were filed in the clerk's office. To
the first of these no objection was made; but the plaintiffs,
treating the other two as tendered by the filing in the clerk's
office, moved the court to reject them, which was accordingly done. The defendant then tendered a fifth plea,
which, on the plaintiff's motion, was also rejected.
The rejection of these three pleas constitutes the first
0. L. p. 37
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assignment of error. Upon this point we shall spend but
little time, because, in the opinion of the court, every fact
might have been proved under the general issue in the
case which could have been proved under either of these
pleas. Their rejection, therefore, could not have prejudiced the defendant.
"The fact is undeniable," says Mr. Minor, in his Institutes, "that for more than a century past there has been
admitted, under the plea of non assumpsit in all actions of
assumpsit, whether founded on an implied or express
promise, any matter of defence whatever (the same as in
the case of nil debit) which tends to deny his liability to
the plaintiff's demand." 4 Min. Institutes, p. 645. And
at page 641 of the same volume the author says: "Under
the plea of nil debit the defendant may prove at the trial
coverture when the promise was made, lunacy, duress, infancy, release, arbitrament, award and satisfaction, payment, a want of consideration for the promise, failure or
fraud in the consideration, and, in short, anything which
shows there is no existing debt due. The statute of limitations, bankruptcy and tender are believed to be the only
defences which may not be proved under this plea, and
they are excepted because they do not contest that the
debt is owing, but insist only that no action can be maintained for it." And to the same effect seem to be all the
1 Chitty on Plead. (4th Amer. Edition), sec.
authorities.
18; Stephen Plead. (4th Amer. Edition), p. 162, note 20;
1 Rob. (old) Prac. 210; 5 Eob. Prac. 259.
Nor can this court assent to the proposition that the statute, which allows the defendant to plead as many matters
of defence as he may elect, confers upon him the "absolute right" to file special pleas setting up defences covered by a plea already received. Such a construction of
the statute would be inconsistent with the authorities already cited, and, so far as we can see, could serve no good
purpose. This same suggestion seems to have been made
in Pant v. Miller, 17 Gratt. 47; but, said Joynes, J..
think the object of the (special) plea was to set up the
defence that the plaintiffs were not bona fide holders of
the note on which the action was founded.
That defence,
however, might have been made, as in point of fact, it was
made under the plea of nil debit, which issue had already
been joined in 1853. The plea was, therefore, wholly un-

"I

"
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necessary, and this would have been good ground for rejecting it when offered if it had been objected to. Reed v.
Banna's Ex' or, 3 Rand. 56. And it was competent for the
court to strike it out after it was received, even though
issue had been joined upon it. Kemp v. Mundell, 9 Leigh.

The plaintiffs in error not having been deprived of
any defence by the striking out of this plea, have not been
injured by
and cannot complain.
The multiplication of
by
issues,
special pleas, tends to embarrass the jury, and
ought not to be encouraged, 'except in cases where, by
law, the defence would otherwise be excluded or rendered
unavailing.' "
It suggested, however,
we correctly apprehend the
brief of the plaintiff in error, that the plaintiffs below
ought to have demurred to those pleas, "if insufficient in
law," and should not have moved the court to reject them.
But this, as the defendants in error point out in their
brief,
The better way,
generally an unsafe practice.
to
move
the
when
has not been
court,
undoubtedly, being
Rand,
received, to reject it. In Reed v. Banna's Ex'or,
p. 62, the court said: "Where the objection to a second
*
*
*
that the matter of that plea
already
plea
put in issue, the party ought not to be put to the hazard of
a demurrer in order to avail himself of that objection, the
proper and safe practice being to try that question on a
has been
out,
motion to reject the plea, or to strike

it

if

it

is

is

3

it

is

if

is

it,

12.

entered on the record."

We see no error in the judgment of the circuit court, and
the same must be affirmed.
Judgment affirmed.

Supreme Court
59

of

WILBUR

V.

ABBOTT.

New Bampshire.

1879.

New Bampshire, 132.

lis
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a
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This
judgment recovered in Louisiana.
Debt, on
defendant
The
the same case reported in 58 N. H. 272.
pleaded mil tiel record to each count, and the plaintiff
joined issue. The plaintiff filed three special replicaestopped
tions to each plea, alleging that the defendant
to plead nul tiel record because of certain proceedings
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tlie courts of Louisiana (set forth in the replications),
whereby it was adjudged that he was estopped to deny the
validity of the judgment declared upon. The defendant
moved to reject the replications, on the ground that the
plaintiff, having joined issue on the plea of nul tiel record,
cannot set up any other matter as an answer to that plea.
Smith, J. : In Gould PI. c. 6, s. 10, md tiel record is said
to be the general issue in debt on judgment.
So in Lawes
PI. 225. It is the only general plea in such an action, and
puts in issue the verity of the record itself ; and no evidence
but that is admitted. Pillshury v. Springfield, 16 N. H. 565,
572 ; Gould PI. c. 6, s. 10 ; Story on PI. 336. It is the proper
plea when there is either no record, or where there is a
variance in the statement of it. 1 Ch. PI. 480, 481. The
plea of nul tiel record does not conclude to the country, because the matter is to be determined by the court by inspection of the record. Hence it concludes with a verification, although it is a direct denial of the allegation in the
declaration that there is such a record; and herein it
differs from the general issue in other forms of action
where the parties are at issue, when the defendant simply
It confesses
denies the essential part of the declaration.
nothing, and avoids nothing; and there remains nothing
for the plaintiff to do but to traverse the denial of the
want of a record, concluding with a verification by the
record.
For general purposes nul tiel record is the general issue,
and in this case it can make no practical difference to the
parties whether the estoppel is pleaded, or given in evidence under the issues which have been joined.
Motion granted.

VAN VALKENBURGH

v.

EOUK.

Supreme Court of New YorJc.
12

1815.

Johnson, 337.

This was an action of debt on a bUl obligatory, or sealed
note, and was tried before Mr. Justice Yates, at the Orange

circuit, in August, 1814.
The defendant pleaded non est factu/m, and at the trial
entered into evidence to show that the note had been fraud-
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ulently obtained, by substituting in the place of the note

which the defendant intended to execute, one for a much
larger amount. To this testimony the counsel for the plaintiff objected, that it was inadmissible under the plea, but
the judge overruled the objection.

Spencer, J., delivered the opinion of the court.
The evidence in this case looks towards a substitution
of an instrument of a larger amount, for the one the defendant supposed he was executing. Had it been made out
satisfactorily that there had been a note drawn for a
smaller amount, that the defendant was defrauded into
executing the note in question, by its substitution at the

I

moment of execution,
cannot perceive any objection to
think it
the admission of such proof; and if made out,
would avoid the instrument upon the issue of non est
Cliitty lays it down, that the defendant, on non
factum.
est factum, may give in evidence that the deed was void
at common law, ai) initio; as that it was obtained by fraud,
etc. (Chitty, PI. 479). The fraud he refers to, must have
been a fraud relating to the execution of the deed, for the
In
issue involves only the execution of the instrument.
cannot
must
and
plead infancy,
the case of an infant, he
give it in evidence on non est factum, because the deed is
his, though he is not bound by it. A feme covert, having
no capacity to contract, is not bound to plead coverture.
a deed be misread, or misexpounded, to an unlettered man,
this may be shown on non est factum, because he has never
So, if a man be imposed upon,
assented to the contract.
while
he
believes he is signing another,
one
paper
and signs
he cannot be said to have assented, and may show this on

I

If

non est factum.

I will not pretend to

say that there is not a great deal of
technicality in the application of the rule, as to the cases
in which you may give evidence impeaching the execution
of the instrument, under the plea of non est factum, and
those in which you may not. In the present case, the defendant was not unlettered, and there is not sufficient proof
to warrant the verdict, that there was a substitution of one
instrument for another. There must be a new trial.
New trial granted*^
Non est factum is also the general issue in covenant, and its scope is
46.
Stephan on Pleading (Tyler '■ Ed.) 171.
the same as in debt on specialtj.
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Georgia, 88.

By the Court, Lumpkin, J., delivering the opinion.
Four things are necessary to enable a person to support
an ejectment, viz., title, lease, entry and ouster. And as
the three latter are only feigned in the modem practice,
the plaintiff would be nonsuited at the trial, if he were
obliged to prove them. The courts, therefore, compel the
defendant to enter into what is called the consent rule, by
which he undertakes that at the trial he will confess the
lease, entry and ouster to have been regularly made, and
rely solely upon the merits of his title. In England, at
present, the consent rule. admits possession also. The consent rule is presumed to be taken in every case, and being
at best but a useless form, its observance is dispensed with
in point of fact; and this dispenses with all special pleading in ejectment. The defendant can plead only "not
guUty," and the statute of limitations.
"With us in Georgia, as in most of the States, the general
issue in ejectment denies the defendant's possession, as
well as the plaintiff's title. Stevens v. Griffith, 3 Ver. E.
448,

It was not necessary, therefore, in this case, that the defendant should have pleaded specially, that he was not in
the possession of the premises in dispute, at the time suit
•
•
•
was commenced.

