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HUBBARD
.
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v.

Y.

OR

HUBBARD.
March,

1853.

Appeal from supreme court. second judi
cial district.
Proceedings before the surrogate of Suffolk
county by Maria J. Hubbard to establish an
alleged nuncupative will of her deceased hus
William L.
band, William L. Hubbard.
Hubbard was master and owner of a coast
Long Island.
ing schooner of Greenport,
While on a return trip from Philadelphia
with a load of coal. and lying at anchor in
side the Delaware breakwater on account of
head.winds, he was taken sick with Asiatic
The ves
cholera, and died the same day.
sel was anchored in tide~water about a mile
from the main-land, the same distance from
the open sea, and three miles from the near
est place of settlement on shore.
While de
ceased was suffering from his disease, and
about an hour before he died, being of sound
mind and memory, .he was asked if he had
a will, and replied that he had not.
He was
then asked as to the disposition of his prop
erty, and in reply stated, in the presence of
~ the surrounding seamen, that he wished his
wife to have all his personal property.
Beck
with, his mate, asked him if he wished her
to have his real property too, and he replied,
“Yes, all."
Beckwith then asked him what
he should tell his wife, and he replied, “Tell
her I loved her to the end."
Beckwith again
asked him whom he wanted to settle his af
fairs, and he replied, “I want you to do it."
He did not ask any one to bear witness that
what he stated was his will. These conver
sations being proved by four witnesses, the
adjudged them a good nuncupa
surrogate
tive will. Elias Hubbard, father of the de
ceased and his heir at law, appealed to the
q
special term, where the decree of the surro
gate admitting the will to probate was re
On a further appeal the judgment
versed.
of the special term was reversed, and Elias
Hubbard appealed to this court.
S. D. Craig, for appellant.
respondent.

the statute.
The courts have given a
very liberal construction to tnis exception in
behalf of mariners. and have held it to in
clude the whole service, applying equally to
superior oﬂicers, up to the commander in
In re Goods
chief, as to common seamen.
of Hayes, 2 Curt. Ecc. 338; 1 Williams,
Ex'rs, 97. It has been held to apply to the
purser of a man of war, and embraces all
Morrell v.
seamen in the merchant service.
Morrell, 1 Hagg. Ecc. 51; In re Goods of
Hayes, 2 Curt. Ecc. 338; 1 Williams, Ex'rs,
This will was made a sea. In legal
I97.
parlance, waters within the ebb and ﬂow of
~
.
Bouv. Law
the tide are considered the sea.
Dict. tit. “Sea;" Aug. ’I'ideWaters, 4H9;
Thackarey v. The Farmer, Gilp. 528; The
Thomas Jefferson, 10 Wheat. 428; Baker v.
Hoag, 7 N. Y. 561. Lord Hale says the sea
is either that which lies within the body of
the county or without it; that an arm or
branch of the sea within the "fauces terrae,"
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G. Miller, for

MASON, J. It is provided in this state by
statute that no nuncupative or unwritten
will, be'queathing personal estate, shall be
valid, unless made by a soldier while in ac
tual service. or by a mariner while at sea.
2 Rev. St. p. 60, § 22.
As to the wills of sol
diers in actual service and mariners at sea,
by our
they are left entirely untrammeled
statutes, and are governed by the principles
of the common law, The exception in our
statute of wills in favor of soldiers and mar
iners was taken from the 29 Car. II. c. 3,
and is precisely the same, and the same ex
ception is retained in England by their new
1 Vict. c. 26, § 11.
statute of wills.
The
testator was a mariner, within the meaning

a man may reasonably
discern boshore and shore, is, or at least may
but that
be, within the body of a county,
part of the sea which lies not within the
body of a county is called the main sea. or
Harg. Law Tracts, c. 4, p. 10; Smith,
ocean.
He adds, “That is called an
Const. § 588.
arm of the see. where the sea ﬂows and re
ﬁows, and so far only as the sea ﬂows and
reﬂows;" and in this he follows the exact
deﬁnition given by the Book of Assizes, 22
Id. 93; and this is the doctrine recognized
by the courts of this country. -Thackarey
v. The Farmer, Gilp. 524; U. S. v. Grush, 5
Mason, 290; U. S. v. Wiltberger, 5 Wheat.
76-94; U. S. v. Robinson, 4 Mason, 307; U.
S. v. Ross, 1 Gail. 626.
The courts in England have gone to the
utmost verge of construction in extending
In a
this exception in behalf of seamen.
the prerogative
case which came before
court of Canterbury in 1840, when the de
ceased was mate of her majesty’s ship Cal
liope, and while the vessel was in the bar
bor of Buenos Ayres, he obtained leave to
go on shore, when he met with a serious fall,
and was so severely injured that he died on
Immediately after
shore a few days after.
the accident he wrote on a watch bill with
a pencil his will, and which was unattested,
but which was cut out and certiﬁed to by the
oﬂicers on board the ship, and the court held
it a good will of a seaman at sea, and or
In re Goods of Lay, 2
dered it to probate.
doctrine
Curt. Ecc. 375. The common-law
in regard to nuncupative wills was borrowed
from the civil law. Drummond v. Parish, 3
Curt. Ecc. 522, 531, et seq. By the civil law,
the strict formalities. both in the execution
and construction of nuucupative wills of 501
with; and although
diers, were dispensed
they should neither call the legal number of
witnesses, nor observe any other solemnity,
yet their testament
was held good if they
Just. Inst. lib. 2, tit.
were in actual service.
where
tween

11;

1

Lomax, ExIrs,

40.

The civil law was

NUNCUPATIVE
extremely indulgent in regard to the wills
If a soldier wrote anything in
of soldiers.
bloody letters upon his shield, or in the dust
of the ﬁeld with his sword. it was held a
1 Bl. Comm. 417;
good military testament.
Ex'rs, 40, 41. The common law,
1 Lomax,
however, has not extended this privilege so
Black
far as the civil. 1 Bl. Comm. supra.
stone says that soldiers in actual military
wills, and
service may make nuneupative
dispose of their goods, wages, and other per
sonal chattels without those forms, solem
nity, and expenses which the law requires in
other cases.
The rules, however, which are to be ob
served in making wills by soldiers and mar
iners, are the same by the common law and
yet it must he confessed that the formalities
which are necessary to be observed in the
making of wills by soldiers and seamen are
not deﬁned with any very satisfactory pre
cision
in any of the English elementary
treatises upon the subject of wills. Swin
only are
borne says that those solemnities
necessary which are jurls gentium.
Swinb.
Wills, pt. 1, § 14. Before the statute the ec
clesiastical courts to whose jurisdiction the
establishment of personal testaments belong
ed required no ceremonies in the publication
thereof, or the subscription of any witnesses
1 Bob. Wills, 147.
A
to attest the same.
will of personal estate, if written in the tes
tator’s own hand, though it had neither his
name nor seal to it, nor witnesses present at
its publication, was held effectual, provided
1 Rob.
the handwriting could be proved.
Wills, 148. And so if written by another
person by the testator’s directions, and with
Id. 148.
out his signing it, it was held good.
It is laid down in books of very high author
may be
ity that a nuneupative
testament
made, not only by the proper motions of the
testator, but also at the interrogation of an
other.
Swinb. Wills, pt. 1, § 12, p. 6; Lo
max, Ex'rs, 38; 1 Williams, Ex'rs, 102. And
Swinborne says, “As for any precise form
of words, none is required. neither is it ma
terial whether the testator speak properly
or improperly, so that his meaning appears."
and he
t2 Swinb. Wills, pt. 4, § 26, p. 643;)
says, concerning the solemnities of the civil
law to be observed in the making of testa
ments, soldiers are clearly acquitted from
the observation thereof, saving-that, in the
opinion of divers writers. soldiers, when
they make their testaments, ought to require
the witnesses to be present.
1 Swinb. Wills,
it is necessary, however,
pt. 1, § 14, p. 94.
capacity of the de
that the testamentary
ceased and the animus testandi at the time
of the alleged nuncupation should be clearly
and satisfactorily proved in the case of nun

cupative will. 1 Williams, ExIrs, 102: Le
mann v. Bonsall, 1 Addams, Ecc. 389, 390.

In

the present case the evidence most clear
that the deceased was of sound

ly shows
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I

mind and memory, and
think the evidence
in the case satisfactorily establishes the ani
mus testandi at the time of the alleged nun
cupation.
He told his mate, Beckwith, to
tell his wife that he loved her till the end.
He was extremely sick, and undoubtedly ap
death; and, when asked if he
prehending
had a will, he replied that he had not; and,
on being asked what disposition he wished
to make of his property, he said he wished
his wife to have all of his personal property,
and at the same time requested Beckwith
to settle his aftairsgind see to his business.
It should be borne in mind that as well the
testator as all of the witnesses present were
seamen, and were undoubtedly acquainted
with the rights of mariners in regard to mak
ing their wills. They evidently understood
it to be a will, and spoke of it as such; and
I think the animus testandi is satisfactorily
established.
The evidence is quite as strong
in the case under consideration as it was in
the case of Parsons v. Parsons, 2 Greenl. 298,
300, where the testator was asked to whom
he wished to give his property, and replied,
“To my wife; that is agreed upen;" and the
supreme court of Maine sustained the will
in that case. I am aware that it is said in
some of the books that it is essential to a
nuneupative will that an executor be named.
But this is_-nqo more essential than in a writ
Rolle, Abr. 907; How v. Godfrey,
ten will.
Finch, 361; Prince v. Hazleton, 20 Johns.
I am inclined to think, however, that
522.
the evidence is suﬂicient, in the present case,
to show that the testator intended to make
Beckwith his executor, but it is not neces
sary that he should have named one. It is
not necessary to decide whether the mariner
must make his will in his last sickness and
in extremls, as was held to be the case under
our former statute of wills, (Prince v. Hazle
ton, 20 Johns. 503,) and as is required under
the statutes of several of our sister states,
(Boyer v. Frick, 4 Watts & S. 357; Baker v.
Dodson, 4 Humph. 342; Offutt v. Offutt, 3 B.
Mon. 162: In re Will of Yarnall, 4 Rawle,
46; Werkheiser v. \Verkheiser, 6 Watts 8|
S. 184;
Winn v. Bob, 3 Leigh, 140: Mason
v. Dunman, 1 Munf. 456; Portwood v. Hun
ter, 6 B. Mon. 538; Tally v. Butterworth, 10
Yerg. 501; Parsons v. Parsons, 2 Greenl.
298;)
for there can be no doubt, upon the
evidence in this case, but this will was
made/
both in extremis, and in the last sickness
which precluded
and under circumstances
I think that
the making of a written will.
the factum of this nuneupative will is clear
ly established by the evidence in the case,
capacity of the
and also the testamentary
deceased, and that the animus testandi at
the time of the alleged nuncupation is sufﬁ
ciently apparent from the evidence in the
case, and that the Judgment of the supreme
court should be afﬁrmed.
Judgment aﬂirmed.
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30 years before his death, and which carries
us back to the year 1790.
He had then liv
ing parents, brothers and sisters, and he was
(20 Johns. 502.)
the youngest of the family.
He was appren
Court of Errors of New York. Nov. 11, 1822. ticed to a housecarpenter in the city of Dub
lin, and served a regular apprenticeship
of
. Appeal from court
of probates.
seven years.
When this service expired, he
by Benjamin Prince, public ad
worked as a journeyman,
for nine or twelve
(“Application
inistrator in the city of New York, for ad months, and then emigrated to the United
Jones,
'vninistration on the estate of William
States.
This brings us, in the history of his
who died in New York city, April 17, 1820. life, to year 17:», and perhaps that fact may
Mary Hazleton appeared before the surro enable us to give some probable solution of
gate, with her husband. George Hazleton,
the only circumstance that seems (if we ex
and offered to
robate an alleged nuncupa
cept the will) to cast any shade over the mem
Jones, with the deposi ory of this man. I allude to the change of
tive will of
tion of four witnesses thereto, taken ex pa rte his paternal
name, O’Connor,
for that of
before a commissioner,
May 4, 1820, as fol Jones. It does not appear, precisely, when
iows: “The last will and testament of Wil he changed his name, but I refer it back to
liam Jones, late of the city of New York, that period as the probable time, and pre
gentleman, by word of mouth, made and de
sume that he and his family were more or
clared by him, on or about the eleventh day less implicated in the peril of the rebellion,
of April, last past, in presence of us, the un which broke out in Ireland in 1798, in conse
dersigned,
Jacob S. Arden, William Lee, quenee of an ill-fated attempt to effect a
George Wateres, and Ellen Taylor, who have revolution in that kingdom.
It is probable
hereunto subscribed our names as witnesses
that he may have emigrated for safety; and,
to such last will and testament:
'I now say, for greater safety. laid down the name of
as I have repeatedly said before, that I leave O’Connor, which was then memorable in the
all the property I am possessed of to Mary Irish annals, on the side of the unfortunate.
Hazleton.
do this in consequence of the But, be this conjecture as it may, we ﬁnd him
good treatment and kind attentions I have ﬁrst at New York, then for two years at
received from her during my sickness.
She Savannah, then living. for 12 or 14 years, in
is worthy of it.
No other person shall in the island of Cuba, and learning the Spanish
herit my property.
I wish you all in the language, and where he probably made his
In witness fortune.
room to take notice of this.’
He is next traced, on his return in
whereof we have hereunto set our hands, this the United States, to the cities of Baltimore.
seventeenth day of May, in the year of our Philadelphia, and New York; and in all of
Lord one thousand eight hundred and twen
them he seems to have had business, pecuni
ty." The surrogate refused to sustain the ary concerns, and friends.
alleged nuncupative will, under Laws N. Y.
These are the few and imperfect sketches
Sess. 36, c. 23, § 14. which provided that a of his biography to be selected from the case.
nuncupative
will shall not be good unless before we ﬁnd him rich in the fruits of his
“made in the time of the last sickness of the enterprise, but sick with a disease of the
Proponents appealed to the court liver, at the boarding-house of Mrs. Fox, in
deceased."
of probate, where the decree of the surrogate Cherry street, in New York, the latter end of
was reversed, and the will admitted. Prince March, 1820. Jones, while at the house of
appealed to this court.
Mrs. Fox, claimed to be worth. altogether,
in property existing in New York,
$65,000,
Hoffman and '1I. A. Emmet, for appellants.
Baltimore, and the island of
Henry & Van Buren, for respondents.
Cuba; and, to show that this claim had pret
ty fair pretensions to truth, there was actual
KENT, Oh. The question to be discussed ly found at his lodgings, at his death, bank
is, whether the nuncupative will of William books. showing deposits to his credit, in one
l.." Jones, as stated to have been made on the or more banks of New York, to between thir
I
11th of April, 1820, can be admitted to pro
teen and fourteen thousand dollars.
He had
It becomes a been sick at Mrs. Fox’s about ﬁve weeks.
bate as being valid in law.
complicated question, under the circumstan
when he is said to have made the will now
ces, and involves in the inquiry matter of fact
During that time he
under consideration.
shall consider had one Ellen Taylor, a colored woman, for
mixed with matter of law.
it to be my duty to speak frankly and freely his hired nurse; and there was a Mrs. Hazle
on the whole subject of the case, but, at the ton, who had rooms, and boarded in the
same house, who also acted as his nurse.
same time, with a sincere respect for the char
acter of the court whose opinion is now under Whether Jones ever saw or heard of Mrs. ll.
review, and from which I shall be obliged before he came to board at Mrs. Fox's does
very greatly to dissent.
not appear, nor have we in the case any dis
William Jones was an Irishman by birth, tinct lineaments of the character which Mrs.
and a religious Catholic by profession.
He H. sustains, or the business or purpose of
was born in the county of Dublin. in Ire her life.
She rented the two front rooms in
land, and received a school education about
the boarding-house, and yet, her brother says,
Administrator,
et ux.
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She has
she followed no kind of business.
had two husbands, and her present one is
said to be a seafaring man by one of her
witnesses, and another of them says that he
had been voyages at sea, and had been on the
gaol limits, and was then following his trade
Why she lives
of a whitesmith at Savannah.
in this detached situation, without a family
of her own, and a husband to live with and
provide for her, as is quite common with
married persons, must be left to conjecture.
She was able, all at once, and, as it would
seem, without any adequate cause, and with
out any remarkable display of goodness, or
even of attention, to gain a wonderful as
of this sick
cendency over the affections
man.
If her story be true, and the will gen
uine, she obliterated from Jones’ breast the
sense of friendship, the charities of religion,
traces of national affection,
the deeprooted
every tender recollection of the ties of blood,
of his natal soil, of the school-fellows of his
youth, of father and mother, brother and sis
ter, relative and friend.
He was persuaded,
at one nod, to pour the accumulated treas
ures of his varied life into the lap of this
mysterious woman,—the acquaintance of a
day.
The will, as certiﬁed by the four witnesses,
“I now say, as I have
is in these words:
repeatedly said before, that I leave all the
property I am possessed of to Mary Hazle
ton.
do this in consequence of the good
treatment and kind attentions I have received
from her during my sickness.
She is worthy
of it.
No other person shall inherit my prop
erty.
I wish you all in the room to take
This will carries marks of
notice of this."
fraud on its very face.
Let us examine it at
tentively.
This sweeping donation is made
for what? For good treatment and kind at
tention received from her during his sick
This sickness had lasted only ﬂve
ness.
weeks, and it was not so bad but that he was
able occasionally to ride out.
No person an
prehended any immediate danger.
He had
a hired nurse, a colored woman,. who was by
him totally forgotten.
What could this other
woman have possibly done, in the course of
ﬁve weeks, to awaken, in any rational mind,
a sense of such enormous obligation,
or to
call forth such stupendous remuneration?
I
am forcibly struck with the folly and false
hood of the motive assigned.
But the will
goes on, and adds, “she is worthy of it." And
where does her great merit appear, and from
what circumstance
does she entitle herself
to this extravagant eulogy?
The very dec
larationthat she was worthyto possess all his
estate proves that Jones must have been in
sane, or that the whole is a base fabrication.
The will goes on further. and says,~..No other
person shall inherit my property." And why
these words of special exclusion of the rest
of the world? They seem to imply a heart
very unnatural
lessness and misanthropy,
and very improbable for any man to express
in the contemplation of death, and who was in
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the enjoyment of the comforts and the smiles
of fortune; and especially for a nativehorn
Irishman, who was in the midst of his emi
grant countrymen, and could not but have
heard and felt the claims of religion, of chari
ty, of the widow, and the orphan.
He then
adds, “I wish you all to take notice of this,"
—a speech which looks so much like contriv
ance that it does, of itself, throw a suspicion
over the whole piece.
This man must have
been previously told that the statute required
that, in making a nuncupative will, the testa~
tor must bid the persons present to bear wit
ness that such was his will.
It was made in
the middle of the day, when he was quite
comfortable, and far from the apprehension
of death, and, in this respect, with all punc
tllious and technical adherence to forms.
It
had the requisite number of witnesses and the
address to the by-standers.
Jones must have
deliberately determined on a nuncupative in
stead of a written will, and have previously
known and studied all the circumstances that
were requisite to make it valid, or else this
will has been since got up for him, like a
puppet-show by the art and cunning of some
juggler behind the scene.
[His honor here went minutely, and at
large, into the examination of the testimony
in the cause, and particularly of that of the
four witnesses
to the will, and observed
that, from the nature, the improbabilities.
the inconsistencies, and the absurdity of the
story, and the character and conduct of the
witnesses, he drew the conclusion
that the
testimony
of those witnesses was uttterly
unworthy of credit, and that the will was
evidently the production of fraud and per
jury. After having disposed of the question
of fact, his honor proceeded as follows:]
But if we were to admit, against the truth
of the fact, that the will of the 11th of
April was actually and fairly made, accord
- ing to the certiﬁcate
of the four witnesses,
it would then become a question of law
whether it amounted to a valid nuncupative
will. A “nuncupative will" is deﬁned by
Perkins, (Conv. s. § 476,) in his book which
was published under Henry VIII., to be
properly when the testator "lieth languish
ing for fear of sudden death, dareth not t
stay the writing of his testament, and there
fore he prayeth his curate, and others, his 1
neighbors. to bear witness of his last will.
.
and declareth by word what his last will
is." So, again, in Swinburne, (\Vills, p. 32.)
whose treatise was published in the time of
King James 1., it is said that this kind of
testament is commonly made when the tes
tatorls now very sick, weak. and past all
I do not later from these
hope of recovery.
passages that unwritten wills were always
had at common law, unless made in a case
of extremity~ when death was just overtak
ing the testator.
In ignorant ages, there
was no other way of making a will but by
Reading was so rare an
words or signs.
in the earliest ages of the
accomplishment
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great privi
common law that it conferred
leges, and the person who possessed it was
entitled, under the name of beneﬁt of clergy,
But
to an exemption from civil punishment.
these ancient writers mean to be under
stood that in the ages of Henry VIII.. Eliz
abeth, and James letters had become so
generally cultivated, and reading and writ
ing so widely diffused, that nuneupative
wills were properly, according to Perkins,
and commonly, according to Swinburne. con
ﬁned to extreme cases, and to be justlﬂed
And this
only upon the plea of necessity.
has been the uniform language of the Eng
lish law-writers from that time down to
this day, so that it has become the ac
knowledged doctrine that a nuneupative will
is only to be tolerated when made in ex
Abridgement,
Thus
in Bacon’s
tremis.
which was ﬁrst published in 1736, and com.
left by Lord
piled chieﬂy from materials
Chancellor Baron Gilbert, a nuneupative will
is taken from Perkins, and deﬁned to be
when a man is sick, and for fear that death,
or want of memory or speech, should sur
prise him, that he should be prevented, if
he stayed the writing of his testament, de
sires his neighbors and friends to bear wit
ness of his will, and declares the same
Abr., by
them.
7 Bac.
before
presently
Gwillim, 305. The same deﬁnition is adopt
ed by Wood in his laborious work on Conveyancing, (volume 6, p. 574;) and in Black
stone’s Commentaries,
(volume 2, pp. 500,
will is deﬁned to be one
501,) a nuneupative
declared by the testator in extremis before
After re
a suﬂicient number of witnesses.
citing the substance of the provisions of the
statute of 20 Car. 11., .(and which we have
“Thus has the legis
reenacted,)
he adds:
lature provided against any frauds in set
ting up nuneupative wills by so numerous
a train of requisites that the thing itself
has fallen into disuse, and hardly ever
heard of, but in the only instance where
favor ought to be shown to it,—when the
testator is surprised by sudden and violent
sickness." And, while I am citing so many
English deﬁnitions of nuneupative wills, it
cannot be thought useless, and will not be
deemed unacceptable, that I should also re
fer to the very respectable opinion of the late
who declares,
chief justice of Connecticut.
when speaking of nuneupative wills as un
derstood in the English law, that they are
allowed only in cases where, in extreme
sickness,
the testator
has
and dangerous
neither time nor opportunity to make a
written will. 1 Swift, Syst. 420.
It appears to me that these various writers
must be satisfactory to every one, as to the
true sense and meaning of a nuneupative
will under the English law. It is not easy
The pro
to recur to more accurate sources.
bate of wills being in England a matter of
cognizance, cases on that point
ecclesiastical
rarely appear in the reports of decisions in
I have, how
the courts of common law.
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ever, been able to select two or three cases
wills, which I shall submit
of nuneupative
to the consideration
of the court.
Cole v. Mordaunt, 4 Ves. 106, note, was
will, in the 28th
the case of a nuneupative
year of Car. 1l., and it is well worthy of
notice that this was only one year before
the 29th Car. 11., when the statute relating.
to nuneupative wills was passed, and is said
to be the principal case which gave rise
to that statute.
The case was this: Mr.
Cole, at a very advanced age, married Ia
young woman,
who, during his life, did
not conduct herself with propriety.
After
his death, she set up a nuneupative will,
said to have been made in extremis,
(for
those are the words used in the report of
the case,) and by which the whole estate
was given to her, in opposition to a writ
ten will made three years before, giving
3,000 pounds to charitable uses.
The nun
eupative will was proved by nine witnesses.
but the court of probate rejected the will,
and. on appeal to the delegates, a trial was
had at the bar of the king’s bench, and it
appeared that most of the witnesses for the
nuneupative
will were perjured, and Mrs.
Cole herself was guilty of subornation of
perjury. It was upon the occasion of this
shocking
and foul conspiracy that Lord.
Chancellor Nottingham said “he hoped to
see
one day a law that no written will
should ever be revoked but by writing."
He was gratiﬁed in seeing such a law the
succeeding year; and I will venture most
respectfully to add that, if this nuneupative
will be established, I should also hope to see
one day a law that no nuneupative
will
should be valid in any case.
The case
have cited contains a monitory lesson; and
it very much resembles, in its principal
features, the one before us.
In Philips v. Parish of St. Clements’ Danes,
1 Eq. Cas. Abr. 404, pl. 2, which was cited
upon the argument, and arose in 1704, one
Doctor Shallmer, by will, in writing, gave
£200 to the parish, and Prew, a reader in
the church, coming to pray with him, he.
said, he gave £200 more towards building
the church, and died on the next day.
This
was a case of a nuneupative will which only
failed for want of three witnesses.
But
this testator was evidently in extremis. The
particulars are not stated, except only that
tin oﬁicer of the church came to pray with
him, and that he died the succeeding day;
but those two circumstances
well warrant
There is a very close analogy
the inference.
wills and a gift
between these nuneupative
or a donatlo
upon
the death-bed
causa
mortis; and these gifts are deﬁned by the
court of chancery in Hedges v. Hedges.
Finch, Prec. 269, Gilb. 12, in the very terms
of a proper nuneupative
will. A donatlo
causa mortis is where a man lies in ex
tremity, or being surprised by sickness, and
not having an opportunity of making his
will, but lest he should die before he could
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make it, gives away personal property with
his own hands.
If he dies, it operates as a
legacy.
If he recovers, the property reverts
to him.
Upon the strength of so much authority,
I feel myself warranted in concluding that
~1 nuncupative will is not good unless it be
made by a testator when he is in extremls,
or overtaken by sudden and violent sickness,
and has not time or opportunity to make
a written will.
The statute of Car. 11., so
often referred to, and which we have lit
erally adopted, requires a nuncupative will
to be made by a testator in his last sickness.
or where he
and in his own dwelling-house,
resident for 10 days,
had been previously
unless surprised by sickness onajourney, or
from home. The last sickness, in the pur
view of the statute, has been always under
stood (for so I infer from the cases cited) to
apply to the last extremity mentioned in
the books; and it never was meant to up
hold these wills, made when there was no
of death, and no
apprehension
immediate
inability to reduce the will to writing. A
case of necessity is the only case, according
to Blackstone, in which any favor ought to
If they are alleged to
be shown them.
have .been made in a case unaccompanied
of fraud
with necessity, the presumption
Let us
to the very allegation.
attaches
suppose, by way of illustration, the instance
of a person gradually declining under the
operation of some slow-paced disease, as the
affection of the liver, or the consumption of
the lungs. or the dropsy, or the cancer.
The patient is himself, we will suppose, un
of death,
der no immediate apprehension
nor is any such alarm excited in others. He
is comfortably seated in his chamber, in the
midst of a populous city, and with ample
means to command every kind of assistance.
He has had a fair common education, and
knows well how to read and write. He has
been a man of good understanding, habits
of business, and of successful enterprise, and
a fortune. He is well
has
accumulated
versed in the knowledge and in the affairs
He has pen, ink, and paper
of mankind.
at hand, with an adroit physician at his
elbow, and a favorite friend at his side, on
He
whom he wishes to bestow his fortune.
is in the middle of life, with his intellect
perfectly sound.
He proposes, or it is pro
posed to him, to make his will.
Would such
a man, in such a case, ever dream of mak
Would any honest
ing a nuncupative will?
or discreet friend ever advise him to it?
If that should be his wish, or if that should
be the suggestion of others, would the law
tolerate such an indulgence, under the no
tion that he was in his last sickness?
Sure
ly, the good sense of the law, as the books
explain that law, and the cautious and jeal
ous provisions of the statutes of frauds,
never intended a nuncupative will for such
an occasion.
The law wisely discriminates
between written and unwritten wills, and
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permlts the latter only in cases of urgent
necessity.
To abolish that distinction would
be to abolish protection to property, to en
courage frauds and perjuries. and to throw
us back
ages.

upon

the usages

of the unlettered

It nuncupative wills can be permitted at
all, in the cases of chronic disorders, which
make silent and slow, but sure and fatal,
approaches, it is only in the very last stage
and extremity of them. In no other period can
such a disorder be deemed, within any rea
sonable construction of the statute of frauds,
a man’s last sickness.
Such diseases con
tinue for months, and sometimes for years.
In one of Captain Cook’s voyages, he states
that he lost his ﬁrst lieutenant,
Mr. Hicks,
near the conclusion of the voyage of three
years, and almost within sight of the Eng
lish coast. But he adds, that, as his disease
was the consumption, and as it existed when
it might be truly said
he left .England,
that he was dying during the whole voyage.
What would the law call that man's last
sickness?
Not the whole voyage, surely, and,
probably, it would be narrowed down to the
last day, and to the last hour, of his ex
istence.
We must give a reasonable inter
pretation to the statute in reference to the
We cannot
mischief and to the remedy.
safely apply a man’s last sickness to the
whole continuance of a protracted disease,
without giving to the statute an absurd con
struction. I do, therefore, most conﬁdently
insist that Jones was not in this last sick
ness on the 11th of April, within the sense
or within the policy of the statute, and that
he was not then entitled to make a nuncu

pative will.
There is one other consideration that im
parts to this subject of nuncupative wills a
momentous character, and ought '00 incline
us to give to them as little countenance as
As soon as a nuncupative will is
possible.
made, it becomes the interest of the legatee
that the party’s sickness should prove to be
his last sickness; for, if he recovers, the will,
Not so with
of course, falls to the ground.
That remains good until re
a written will.
but by
voked, and it cannot be revoked
writing.
Let us for one moment pause over
this consequence of nuncupative wills, and
inﬂuence
observe with what a deleterious
they must suddenly act upon the heart, and
what a powerful appeal they at once make
to the selﬁsh and dark passions of the hu
The title of the legatee de
man mind.
pends altogether upon the precipitate death
Every day that his life is
of the testator.
prolonged more and more impairs the char
acter of the will, and it vanishes if he be
Suppose the testator
comes convalescent.
was understood to possess a large amount
of cash in hand, and that he gives it all,
by a nuncupative will, to a stranger to.
whom the law would not have given it.
Suppose that stranger to be his physician,
or, as in the present case, his nurse, what
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hold has the testator on her ﬁdelity, her
kindness, or her integrity? Her interest and
her wishes (if indeed her wishes procured
the will) must be to destroy, and not to heal,
her benefactor.
The legacy operates as a
One cannot con
bounty upon his death.
template a nuncupative will under this as
pect without sensations
of horror.
Well
might such a man exclaim, as Jones is said
to have done, repeatedly, “My life depends
upon that woman."
I am accordingly of opinion, both upon the
law and upon the fact1 that the decree of
the court of probate, directing the nuncupa
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tlve will of William Jones to be admitted to
probate, was erroneous, and ought to be re
versed;
and that the decree of the surro
gate of the city and county of New York, of
the 17th October, 1820, directing the appli
cation to admit the said nuncupative will to
probate to be dismissed, and that letters of
administration of the goods. chattels, and
credits which were of William Jones, de
ceased, be granted

and issued, according to
be conﬁrmed.

law, as in cases of intestates,
Decree of reversal.
For reversal, 23.

For

aﬂirmance,

7.

