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HORN
(51

Supreme

Judicial

V.

COLE

et al.

Court of New Hampshire.

July Term, 1868.
Trover by one Horn against

one Cole and
another. There was verdict for defendants.
JudgOn motion to set aside the verdict
ment on the verdict.

It appeared on trial that the plaintiff was
contemplating to remove West; that his son,
Charles B. Horn, had removed before, and
was residing at Jefferson, Illinois.
The plaintiff packed a box of goods and delivered
them to the freight agent at East Milan,
directed to Charles E. Horn, Jefferson, Illinois, and ordered them to be forwarded by
freight on the railroad. The box started
from Milan In the freight cars on the 29th of
August, 1864.
The defendant Cole, having a note against
Charles E. Horn, instituted a^suit on It, and
had the box and contents attached on the
writ at Northumberland on the same 29th
of August; and the defendant Green is the
officer who made the attachment.
The plaintiff brought this suit on the 31st of the same
August. On the 3d of September he procured a receipter for the goods, and had
them forwarded according to the original
direction. The suit of Cole against Charles
E. Horn was settled by payment of debt and
The plaintiff, on his arrival at Jefcosts.
ferson, found the box and contents there In
The plaintiff claimed damgood condition.
ages for the detention of the goods, and for
consequential damages.
The plaintiff testified that the goods all belonged to him when
they were delivered to the railroad, and when
they were attached. The defendant Cole testified that the plaintiff, when carrying the
box to the depot, passed by Cole's shop, and
that he said to the plaintiff, "Are you going
to leave us, Horn?" that Horn replied, "No;
but Charles had some things at my house,
and I took them, and put a few of my things
with them into the box, and am sending them
to Charles;" that the plaintiff then procured
The
Cole to mark the box, as before stated.
evidence tended to show that the plaintiff
made similar statements to others, before
and after, as to the ownership of Charles B.
There was no evidence that the plainHorn.
tiff knew Cole had any demand against
The defendant Cole also
Charles B. Horn.
testifies that, relying on this representation
to him that the goods belonged to Charles
E. Horn, he had procured his writ and caus.
ed the property to be attached as belonging to Charles E. Horn. The plaintiff was
not Indebted to Cole, but there was evidence
that he was Indebted to others.
Mr. Fletcher,
defendants.

for plaintiff.

Mr.

Ray, for

PERLEY, C. J. There Is no complaint
that the rulings and instructions of the court
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trial were err\)nebiiis or' improper, provided the evidence wayraiit«Ltlief J?try In rethe'
turning a verdict for ttife4efenjdldiifii''and
verdict must stand, if the efWetiee was competent to prove such representations by the
plaintiff as would estop him to set up his
title to the goods attached to the property of
Charles E. Horn.
The evidence reported in the case was competent to prove that the plaintiff made the
representations on the occasion and in the
circumstances testified to by Cole; that the
plaintiff, though not Indebted to Cole, was
in debt to others; that Cole, believing the
representations to be true, and relying on
them as true, caused the goods to be attached as the property of Charles B. Horn;
and, also, that the plaintiff made these representations knowing them to be false, with
the intention that all persons who were interested in the subject should take them to
be true, and act on them as such, and with
the intention to mislead and deceive all to
whom the representations were communicated, and induce them to act on them as
true; that his intention was to deceive his
own creditors, and prevent them from taking
the goods as his for the debts which he owed
to them.
These facts must be taken to have
been established by the verdict.
But, as there was no evidence that the
plaintiff knew Cole had any demand against
Charles E. Horn, we cannot infer that the
plaintiff had Cole in his mind as an individual whom he meant to deceive by his false
representations, or that he had an intent to
prevent Cole from taking the goods for a
debt which he owed to Cole, as he owed no
such debt; and, on the evidence reported,
the jury were not at liberty to find that the
plaintiff had Cole In his mind as an individual whom he meant to deceive and defraud
by inducing him to take the goods for his
demand against Charles B. Horn.
This raises the point, which the counsel for the plaintiff takes, whether, to estop a party from
showing that his representations were false,
it is necessary that the false representations
should have been intended to deceive and defraud the individual party who trusted to
them and acted on them, provided there was
a general intention to deceive and defraud all
persons who were interested in the subjectmatter of the false representations.
The ground on which a party is precluded
from proving- that his representations on
which another has acted were false is, that
to permit it would be contrary to equity and
good conscience.
This has been sometimes
called an "equitable estoppel," because the
jurisdiction of enforcing this equity belonged originally and peculiarly to courts of equity, and does not appear to have been familiarly exercised at law until within a comparatively recent date; and, so far as relates
to suits at law affecting the title to land,
I understand that in England and in some
of the United States the jurisdiction is still
on the
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Storrs v. Barconfined to courts of equity.
ker, 6 Johns. Oh. 166, 168; Evans v. Bicknell,
6 Ves. 174, 178; Plckard v. Sears, 6 Adol. &
E. 469.
The doctrine, however, is a very
old head of equity, and is recognized and
applied in a great number of the early cases.
Dyer v. Dyer, 2 Ch. Gas. 108; Teasdale v.
Teasdale, 13 Vin. Abr. 539; Hobbs v. Norton,
1 Vern. 136; Gale v. Lindo, Id. 475; Huns2 Vern. 150; Lainlee v.
den V. Gheyney,
Hanman, Id. 499; Raw v. Pote, Id. 239;
Blanchet v. Foster, 2 Ves. Sr. 264; East India Co. V. Vincent, 2 Atk. 83; Stiles v. Gowper, 3 Atk. 693; Webber v. Farmer, 13 Vin.
Abr. 525; 2 Brown, Pari. Gas. 88; 2 Eq.
481; Neville
1
v. Wilkinson,
Gas. Abr.
Brown, Ch. 543; Storrs v. Barker, 6 Johns.
Ch. 166; Strong v. Ellsworth, 2G Vt 366.
Many of these cases related to underhand
agreements in fraud of marriage settlements;
but the principle is of general application.
Relief was given
1 E'onbl. Eq. 267, note x.
according to the circumstances of the case,
— sometimes
by enjoining suits at law. In
which the legal title was set up, and sometimes by decreeing conveyances and the cancelling of deeds and other instruments; but
in all these cases relief was given in equity
contrary to the strict legal rights of the defendants.
Thus, in the case of an equitable estoppel,
a party Is not allowed to assert his strict legal right because, in the circumstances of
the individual case, it would be contrary to
equity and good conscience.
Take the presIn trover, folent case for an illustration.
lowing the legal definition of the action, if
the plaintiff proves property in himself and
a conversion by the defendant, he has maintained his action, and is entitled to a verIt is conceded that the
dict and judgment.
plaintiff owned the goods, and that the deThe defense here
fendants converted them.
set up appeals from the strict rule at law
to the equitable doctrine that a party shall
not be allowed to exercise his legal right of
proving the facts, if, on account of his previous declarations or conduct, it would be
contrary to equity and good conscience.
So
in a writ of entry; by the technical rules
at law, if the demandant proves seisin in
himself and a disseisin by the tenant within
the time of limitation, he is entitled to judgment; but if the demandant,
having a dormant title to the land demanded, concealed
his title, and encouraged the tenant to purchase from another, he is not allowed, in our
practice, to set up his legal title, because it
would be contrary to equity and good conscience.

It thus appears that what has been called
an "equitable estoppel," and sometimes, with
less propriety, an "estoppel in pais," is properly and peculiarly a doctrine of equity, originally introduced there to prevent a party
from taking a dishonest and unconscientious
advantage of his strict legal rights,— though
now with us, like many other doctrines of

equity, habitually administered at law. But
formerly the practice was different, and suits
at law, the courts being incapable of giving
effect to this equity, were often enjoined
where the party insisted on his rights at law
contrary to the equitable doctrine, as in
Raw V. Pote, Stiles v. Cowper, and Webber
V. Parmer, qua supra.
It would have a tendency to mislead us In
the present inquiry, as there is reason to suspect that it has sometimes misled others, if
we should confound this doctrine of equity with the legal estoppel by matter in pais.
The equitable estoppel and legal estoppel
agree Indeed in this, that they both preclude
from showing the truth in the individual
case.
The grounds, however, on which they
do it are not only different, but directly opposite.
The legal estoppel shuts out the
truth, and also thQ equity and justice of the
individual case on account of the supposed paramount importance of rigorously enforcing a certain and unvarying maxim
of the law. For reasons of general policy,
a record is held to import incontrovertible
verity, and for the same reason a party is
not permitted to contradict his solemn admission by deed. And the same is equally
true of legal estoppels by matter in pais.
Certain acts done out of court and without
deed were, by a technical and unyielding rule
of law, upheld on like grounds of public policy, and followed always by certain legal
consequences.
The legal effect of such acts
was not permitted to be controverted by
proof.
Thus, if one accepts a lease and enters
under it, he is estopped to claim any other
estate in the land during the term; he cannot show that he owned the land when the
Estoppels by matter m
lease was made.
pais were few in number, and all of this
general and well defined character; and
they all enforced some technical rule of the
law against the truth, and also against the
justice and equity of the individual case.
Coke, in his examination of the different
kinds of estoppel by matter in pais, enumer"By livery, by entry, by
ates the following:
acceptance
of rent, by partition, and by acceptance of an estate."
Go. Litt. 352a. In
Lyon V. Reed, 13 Mees. & W. 309, Parke, B.,
speaking of legal estoppels by matter in
pals, says:
"They are but few, and are pointed out by Lord Coke, Go. Litt. 352a.
They
are all cases which anciently really were,
and in contemplation of law have always
continued to be, acts of notoriety no less solemn than the execution of a deed, such as
livery, acceptance of an estate, and the like.
Whether a party had or had not concurred
in an act of this sort was deemed a matter
which there could be no difficulty in ascertaining, and then the legal consequences follow."
In the authorities which contain the most
complete enumeration of the different kinds of
legal estoppels and the fullest discussion of
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tbe law on the subject,
find no allusion to
the equitable estoppel which we are now considering. All legal estoppels, whether by record, by deed, or by matter in pais, depended
on, strict legal rules, and shut out proof of the
truth and justice of the individual case. Viner, Abr., "Estoppel," passim; Lyon v. Reed,
13 Mees. & W. S09; Freeman v. Cooke,
2

Exch.

658.

For this

reason, because legal estoppels,
whether by record, deed, or matter in pais,
shut out proof of the truth and justice of individual cases, they have been called odious, and
have been construed with much strictness
against parties that set them up. They were
formerly required, like other defences regarded as inequitable, to be pleaded with certainty
to a certain intent in every particular.
If
they were relied on by way of averment, and
tried by the jury, the jury might find, and
according to some authorities were bound by
their oath veritatem dicere to find, according
to the truth of the case, regardless of the estoppel.
Trials Per Pals, 284; Co. Litt 22Ta;
Com. Dig. "Estoppel," B, 10. The practice is
now different, and legal estoppels may be relied on, when given in evidence, without being
specially pleaded.
Legal estoppels exclude
evidence of the truth and the equity of the
particular case to support a strict rule of law,
on grounds of public policy.
Equitable estoppels are admitted on the exactly opposite ground of promoting the equity
and justice of the Individual case by preventing a party from asserting his rights imder a
general technical rule of law, when he has so
conducted himself that It would be contrary
to equity and good conscience for him to allege and prove the truth.
The facts upon
which equitable estoppels depend are usually
proved by oral evidence; smd the evidence
should doubtless be carefully scrutinized, and
be full and satisfactory, before it should be
admitted to estop the party from showing the
truth, especially In cases affecting the title to
land. But where the facts are clearly proved,
the maxim that estoppels are odious— which
was used in reference to legal estoppels, because they shut out the truth and justice of
the case —ought not to be applied to these
equitable estoppels, as it has sometimes been.
Inadvertently, as I think, from a supposed analogy with the legal estoppel by matter in pais,
to which they have, in this respect, no resemblance whatever. Lord Campbell, in Howard
V. Hudson, 2 El. & Bl. 10; Andrews v. Lyons,
In other cases, where
11 Allen, 349, 351.
more attention has been paid to the real nature
of this equitable doctrine, it has been held
that such estoppels are not odious, and to be
construed strictly, but are entitled to a fair
and liberal application, like other equitable
doctrines which are admitted to suppress
fraud and promote honesty and fair dealing.
Mellor and Compton, JJ., in Ashpitel v. Bryan,
3 Best & S. 474; Gowen, J., in Dezell v. Odell,
3 Hill, 220; Com. v. Moltz, 10 Pa. St. 530, 531;
Buckingham v. Hanna, 2 Ohio St 557; Van-
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Rensselaer v. Kearney, 11 How. 32G; Preston
V. Mann, 25 Conn. 118, 128.
In this equitable estoppel, the party is forbidden to set up his legal title because he has
so conducted
himself that to do it would be
As
contrai'y to equity and good conscience.
in other cases of fraud and dishonesty, the
circumstances
out of which the question may
arise are of infinite variety; and, unless courts
at law are willing to abdicate the duty of administering the equitable doctrine effectually
in suppression of fraud and dishonesty, the applicatlMi of it cannot be confined within the
limit of any narrow technical definition, such
as will relieve courts from looking, as in other
cases depending on fraud and dishonesty, to
the circumstances
of each individual case.
Certain general rules will doubtless apply, as
in other cases where relief is sought on such
groomds. But I find myself unable to agree
with the authorities where the old maxim that
legal estoppels are odious has been applied to
this equitable estoppel, and where attempts
have been made to lay down strict definitions,
such as would defeat the remedy in a large
proportion of the cases that fall within the
principle on which the doctrine is founded.
The doctrine having been borrowed from
equity, courts at law that have adopted it
should obviously look to the practice in equity
for their guide in the application of it; and in
equity, the doctrine has been liberally applied
to suppress fraud and enforce honesty and
fair dealing, without any attempt to confine
the doctrine within the limits of a strict definition. For instance, the doctrine has not In
equity been limited to cases where there was
an actual Intention to deceive.
The cases are
numerous where the party who was estopped
by his declarations or his conduct to set up
his legal title, was ignorant of it at the time,
and of course could have had no actual intention to deceive by concealing his title. Yet,
if the circumstances were such that he ought
to have informed himself, it has been held to
be contrary to equity and good conscience to
set up bis title, though he was in fact Ignorant
of it when he made the representations.
Hobbs V. Norton, Hunsden v. Cheyney, Teas-'
dale V. Teasdale, qua supra; and Burrowes v.
Lock, 10 Ves. 470.
So, if the party knew the
facts, but mistook the law.
Storrs v. Barker,
6 Johns. Ch. 166.
Nor is it necessary In
equity that the intention should be to deceive
any particular individual or individuals.
If
the representations are such, and made in such
circumstances,
that all persons interested in
the subject have the right to rely on them as
true, their truth cannot be denied by the party .
that has made them against any one who has
trusted to them and acted on them.
Gale v.
Lindo, Webber v. Farmer, qua supra.
In the much and well considered case of
Preston v. Mann, 25 Conn. 118, 128, Storrs, J.,
delivering the opinion of the court, says:
"The doctrine of estoppel in pais, notwithstanding the great number of cases which
have turned upon it and are reported in the
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which belonged, originally and appropriately,
books, cannot be said even yet to rest upon
to the jurisdiction in equity.
any determinate legal test which wUl reconcile
It can hardly be supposed mat Lord Denthe decisions, or will embrace all transactions
man, in the statement which he made of this
to which the general principles of equitable
necessity wherein it originated demand that it equitable doctrine In reference to the facts of
In fact, it is because it Is that case, understood that he was laying down
should be applied.
a technical definition fixing the limits of the
so peculiarly a doctrine of practical equity,
that its technical application is so difficult, and doctrine, and excluding all cases that did not
its reduction to the form of abstract formulas come clearly within the terms which he used
Nevertheless,
This was said in on that occasion.
the remarks
is still unaccomplished."
of Lord Denman have often been treated as
1850, and little has since been done towards
a sort of authoritative text covering the whole
extricating the doctrine from the confusion
and conflict of authority with which it was ground, which it was the business of courts
This, as I think, has been in later cases to expound and explain. And it
then embarrassed.
is curious to observe what different and concaused by the fact that courts have continued
tradictory interpretations have been put on his
to exercise their ingenuity in the vain attempt
to compress a broad doctrine of equity within statement of the equitable doctrine;. It has
been cited in Massachusetts
as authority for
the narrow limits of a technical definition.
The case of Pickard v. Sears, 6 Adol. & B decisions tn which it has been held that the
representations,
to estop the party from show469, decided as late as 1837, appears to have
ing they were not true, must have been made
been regarded, both in England and in this
country, as the leading case at law on this with the intent to deceive, and the intent to
subject. It was trover by the mortgagee of deceive the party who sets up the defence.
personal goods against the defendants,
who Plumer v. Lord, 9 Allen, 455; Andrews v. Lyons, 11 Allen, 349. And in California the same
were purchasers at a sheriff's sale on execuThe facts set up case has been relied on for the rule that where
tion against the. mortgagor.
in defence were, that the plaintiff was pres- a representation comes in any way to the ears
ent at the sale, did not disclose his title as of a party, who acts on it, the party making
Is estopped to deny its
mortgagee, and encouraged the defendants to the representation
purchase.
The question on trial was as to truth, unless it had the character of a confidential communication.
Mitchell v. Reed, 9
the property of the plaintiff in the goods, and
In England it has been treated as a
Lord Denman directed a verdict for the plain- Gal. 204.
tiff. A rule to show cause why the verdict statement of the equitable doctrine made in
reference to the circumstances of that case,
should not be set aside was made absolute.
In delivering the judgment of the court. and not Intended as a formal and complete
Lord Denman said:
"His [the plaintiff's] ti- definition. Freeman v. Cooke, 2 Exch. 654;
Gregg v. Wells, 10 Adol. & E. 90; Jorden v.
tle having been established, the property could
only be devested by gift or bale, of which no Money, 5 H. L. Oas. 212.
It would be a laborious and not a profitable
But the rule
,.- Bpeciflc act was even surmise^.
/of law, is clear that where one, by his words task to attempt an analysis of all the recent
I will briefly advert
/ or conduct, willfully causes another to believe decisions on this subject.
the existence of a certain state of things, and to some of those which appear to be the most
induces him to act on that belief so as to alter Important.
In Plumer v. Lord, 9 Allen, 455, it was
his own previous position, the former Is concluded
from averring a different state of held that to create an estoppel in pais, the
things as existing at the same time; and the declarations or acts must have been accomplaintiff might have parted with his Interest panied with a design to mislead; and LangIn the property by a verbal gift or sale, with- don V. Doud, 10 Allen, 433, is to the same
In Andrews v. Lyons, 11 Allen, 349,
out any other formalities that threw technical point.
difficulties In the way of legal evidence. And the court went one step further, and decided
we think his conduct in standing by and giv- that the declarations or acts must have been
ing a kind of sanction to the proceedings un- accompanied
with a design to deceive the
party who sets up the estoppel, and induce
der the execution was a fact of such a nature
that the opinion of the jury ought to have iiim to act on them; and in this last case
been taken whether he had not, in point of it is said that such an estoppel shuts out the
truth, and is odious, and must be strictly
^fact, ceased to be the owner."
It is worthy of note that in this suit at law oroved. In Hawes v. Marchant, 1 Curt 144,
the court, so late as 1837, after stating the Fed. Gas. No. 6,240, the rule Is laid down
general equitable doctrine, did not venture to that to be estopped the party must have deput the defence directly on the ground that signedly made £ldmIssions inconsistent with
the plaintiff was estopped by his conduct to the defense or claim which he proposes to
prove the truth of the case, but allowed the set up, and another, with his knowledge and
facts to go to the jury as evidence that the consent, so acted on this admission, that he
plaintiff, in some undefined and mysterious will be Injured by allowing the admission
way, had parted with his property in the to be disputed; and this rule
is dted and
goods.
So late and so reluctant were the apparently approved in
Audenrled v. Bettecourts to admit in suits at law this defence,
ley, 5 Allen, 382.
which depended on fraud and dishonesty, and
In these cases, it is to be observed, the
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court have not been content with saying, in have been intended at the time; but, if the
reference to the facts before them, that, if party unwittingly misled another, you must
certain things concurred in the case, it would add that he has misled him under such cirfall within the equitable doctrine, and the cumstances that he had reasonable ground
party would be estopped, but they have un- for supposing that the pei-son whom he was
dertaken to lay down a strict legal defini- misleading would act upon what he was saytion of general application, excluding from ing.
the operation of the doctrine all cases that
In Gregg v. Wells, 10 Adol. & E. 90, Lord
do not fall within the terms of the definition.
Denman says: "Pickard v. Sears was in my
Applying the rule as laid down in Hawes v. mind at the time of the trial, and the prinMarchant to the present case, if Horn had ciple of that case may be stated even more ,
known that Oole had a demand against broadly than It is there laid down. A party ,
Charles E. Horn, had falsely represented to who negligently or culpably stands by and \
Cole that the goods belonged to Charles, allows another to contract on the faith and
)
with the design to deceive him and induce understanding of a fact which he can conhim to attach the goods as the property of tradict, cannot afterwards dispute that fact ;
Charles, and Cole, relying on the representain the action against the person whom he /
tion, had taken the goods as the property of has himself assisted in deceiving." This '
Charles, and as Horn intended, yet if, after shows that Lord Denman did not himself
he had made the false representation, he did understand that his remarks in Pickard v.
not know that the goods were taken as the Sears were to be taken as a definition and
property of Charles, and assent that they limitation of the equitable doctrine, for he
should be so taken, he would not be estop- says the principle of the case might be statped to set up his own title In the goods.
The ed more broadly than it is laid down there,
statement that another party must have act- and may Include the case of a culpable negligence.
ed on the false statement with his knowlSo Hobbs V. Norton, 1 Vern. 136;
edge and assent must mean this, or it can
Hunsden v. Cheyney, 2 Vern. 150; Teasdale"
mean nothing; for he could not know that V. Teasdale, 13 Vin. Abr. 539; Burrowes v.
he had acted on it at all until the act was Lock, 10 Ves. 475,— before cited, show that the
practice In equity does not require that there
done and accomplished.
The remark of Lord Campbell in Howard
should in all cases be an intention to deV. Hudson, qua supra, though not called for ceive, or even a knowledge that the repreby the case, is to the effect that the repre- sentation was false.
sentation must have been intended to deWe come now to the decisions in this country, which give a broader application to this
ceive.
These authorities would seem to sustain doctrine than those before cited.
the plaintiff's coimsel fully In his position
In Dezell v. Odell, 3 Hill, 221, the general
that the false representation must not only doctrine is said to be that when a party, eibe Intended to deceive but also to deceive
ther by his declarations or his conduct, has
the identical party that acted on them.
Influenced a third person to act In a particuThere are, however, authorities of equal lar manner, he will not be afterwards perrespectability, and In greater numbers, which mitted to deny the truth of the admission if
maintain a different doctrine.
the consequence would be to work an injury
In England, the case of Pickard v. Sears to such third person, and that in such case
does not appear to have been understood as it must appear— First, that he made an ad- '
Intended to lay down a complete definition mission which is clearly inconsistent with ;
of the equitable doctrine excluding all cases the evidence he proposes to give, or the
that could not be brought within the terms claim which he proposes to set up; second,
of the remarks made by Lord Denman. In that the party has acted on the admission; i
Freeman v. Cooke, 2 Excb. 654, it was held third, that he will be injured -by allowing i
that the term "willfully," used in Pickard v. the truth of the admission to be disputed. \
Sears, was not to be understood In the sense According to this interpretation of the equi- j
of "maliciously";
and that, whatever a table doctrine, it would seem not to be nee- !
man's real meaning may be, if he so con- essary that the representation should be Inducts himself that a reasonable man would tended to deceive, or that the party making j
/^ take the representation to be true, and be- it should know it to be false, or ihat it i
/ lieve it was meant he should act on It, and should be intended the imrty should act on i
he did act on It as true, the party making It, who does so In fact, and is deceived by it. ,
j
1
the representation would be equally preclud- The rule of this case has been adopted and
j
ed from contesting its truth.
This is wholly followed in Newman v. Hook, 37 Mo. 207; '
j
\
inconsistent with the notion that an inten- Carpenter v. Stillwell, 12 Barb. 135; and
tion to deceive is an essential ingredient of Eldred v. Hazlett, 33 Pa. St. 316.
In Eoe V. Jerome, 18 Conn. 138, the genHbe representation, which precludes the party making it from showing that it was false. eral doctrine is stated to be that where one
So in Jorden v. Money, 5 H. L. Cas. 212, it person, by his words or conduct causes anwas held not to be necessary that the party other to believe in a certain state of things,
making the representations should know and thus induces him to act on that belief,
that they were false; that no fraud need BO as injuriously to affect his previous posl-
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seek ever to promote and encourage."
In Frost v. Saratoga Ins. Co.,
Denlo, 154,
it Is said by Beardsley, C. J., that such an
estoppel Is
question of ethics, and is allowed to prevent fraud and injustice, and
exists wherever a party cannot In good conscience gainsay his own acts or assertions.
The case of Preston v. Mann, 25 Conn. 118,
Is strong to the point that this estoppel, depending on
broad doctrine of equity, cannot
be governed In application by narrow and
strict rules of construction, such as have prevailed in legal estoppels
In some. If not in most, of the cases. In
which
Is said that if a party makes representations Intending to deceive the party that
5

In a suit at law to recover damages for a
false affirmation that the signer of a note
was of age. it was decided, in Lobdell v.
Baker, 1 Mete. (Mass.) 193, that It was not
necessary to allege or prove th-at the defendant knew the slgn-r wa^ an Infaot. Wilde,
J., in dellveiing the opinI"n of the coiu^, ?aid:
"A party may render himself liable In an action for damages to a party prejudiced by
a false affirmation, thougli not made with
any fraudulent Inteution." This, It may be
sa'Kl. is not directly In point, but the only difft-rencu Is in the form of the remedy.
The
principle involved is the same, whether the
question is raised In a suit to recover d.amages for the false representation,
or redress
is sought by estopping the party to prove the
falsehood of the representation. Both cases
go on the same general ground that the party
is responsible
for the consequences of his
false representation.
There are numerous authorities that It la
not necessary to the estoppel that the declarations or conduct should be Intended to deceive any particular person or persons; that.

a

,

';

^^

'^i

person.

if they were intended to deceive generally, or
were of such a character, and made In sucb
circumstances, that It must have been under
stood they were likely to deceive, and any
person using due diligence was In fact deGregg v. Wells,
ceived by them, it Is enough.
10 Add. & E. 90; Wendell v. Van Rensselaer,
1 Johns. Oh. 353; Adams v. Brown, 16 Ohio
St. 78; Dezell v. Odell, 3 Hill, 221; Quirk
V. Thomas, 6 Mich. 76; Mitchell v. Eeed, 9
Cal. 204.
It has been declared in many cases that
this equitable estoppel Involves a question of
legal ethics, and applies wherever a party
by. words or conhas made a representation,
duct, which he cannot In equity and good
conscience prove to be false; and that this
kind of estoppel, being a broad doctrine of
equity, cannot be limited In application by
the terms of any narrow legal definition. In
Canal Co. v. Hathaway, 8 Wend. 483, it
is said by Sutherland, J., that the party
is estopped when in good conscience and
equity he ought not to be permitted to gainsay his admission; and In the same case, by
Nelson, J.: "From the means In which the
party must avail himself of these estoppels,
it Is obvious there can be no fixed and settled
rules of universal application."
And in Dezell V. Odell, 3 Hill, 225, Bronson, J., adopting
the language of Nelson, J., in Canal Co.
V. Hathaway, adds, "It is a question of ethics." In Strong v. EUsworth, 26 Vt. 366,
J., says the doctrine lies at the
Redfield,
foundation of morals. In Lucas v. Hart, 5
Iowa, 415, the court holds that: "In these
estoppels there can be no fixed and settled
rules of universal application to regulate
them as in technical legal estoppels;
that in
many,
and probably In most. Instances,
whether the act or admission shall operate as
an estoppel or not must depend on the circumstances
of the case, though there are
some general rules which may materially assist in the examination of such cases."
In
the application of these general rules to that
case the court decided that the acts and admissions of the respondent estopped him from
asserting his title to the property in question;
that to permit him to do
would be "unconscionable,
and contrary to that faimeas
and honest dealing which courts of equity

a

tlon, he Is concluded from averring a different state of things as existing at the time;
and this rule was followed in the later cases
of C!owles V. Bacon, 21 Conn. 451, and Dyer
V. Cady, 20 Conn. 563; and In Preston -v.
Mann, 25 Conn. 118, before cited, it is said
that the doctrine did not then rest on any
determinate, legal test which will embrace
all transactions to which the general principles of equity. In which it originated, demand that It should be applied.
Buchanan v. Moore, 13 Serg. & R. 304, 306,
is to the point that, though the party behis representation to be true, and
lieved
made it under a mistake, he Is estopped to
show that he made the representation innocently believing it to be true, provided the
other party acted on it, and had reason to
So in Strong v. Ellsact on it, as true.
worth, 26 Vt. 366, It is said by Redfield, C.
/j., that he who by his words or actions, or
his silence even, intentionally or carelessly
Induces another to do an act which he
/
would not otherwise have done, and which
(
will prove injurious to him If he Is not al\
\ lowed to insist on the fulfillment, may insist
and that the doctrine
^N.on such fulfillment;
of equitable estoppels lies at the foundation
of morals. In MitcheU v. Reed, 9 Cal. 204,
It was held that where a statement made to
a third person is not confidential, but general, and is acted on by others, the party
making the declaration Is estopped to deny
Its truth; that the intention with which the
declaration is made is not material, except,
This case
perhaps, where It Is confidential.
and Quirk v. Thomas, 6 Mich. 76, are authorities that to work the estoppel it is not
necessary the declaration should be made to
the party who acts on It, nor In his presence,
nor that the declaration should be Intended
Vtp come to the knowledge of any particular
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acts on them, the equitable estoppel applies,
It was not intended, as I think, to lay down
a rule excluding all cases that did not fall
within the statement made in reference to
the facts of the case then under consideration; that what is said is not to be taken as
a rule to limit and define the doctrine and
exclude all other cases.
They say, if such
and such things concur, "this case will fall
within the doctrine"; but they do not intend
to say no other cases are within it For example, in Kinney v. Pamsworth,
17 Conn.
361, Storrs, J., says that "admissions which
have been the means, designedly, of leading
others to a particular com-se of conduct, cannot afterwards be conscientiously retracted
by one who has made them."
He could not
have intended to lay down the rule that one
would in no case be estopped by a representation not designed to deceive, because
the same judge, in Preston v. Mann, says:
"The doctrine Is not reduced to the limits of
any formula," and, "whatever the motive
may be, if one so acts or speaks that the
natui-al consequence of his words or conduct
will be to influence another to change his condition, he is legally charged with the intent
to induce the other to believe and to act on
that belief, if such proves to be the result."
So Lord Denman, speaking,
in Gregg v.
Wells, 10 Adol. & B. 90, of his judgment In
Pickard v. Sears, says:
"The principle of
that case may be stated even more broadly
than it is there laid down."
In this state we have several cases where
the general question has been more or less
considered. In Wells v. Pierce, 27 N. H. 503,
the doctrine of equitable estoppel was traced
to its origin in equity, and it was held that
If the owner actively encourages the purchase of his property from another, he will
be precluded from claiming it, though he
was not aware of his interest at the time;
which is clearly in conflict with the notion
that the representation must be accompanied
In Davis v.
with an intention to deceive.
Handy, 37 N. H. 65, the doctrine of Wells v.
Pierce was approved and applied. In the
recent case of Drew v. Kimball, 43 N. H.
285, one point directly involved was whether
it was necessary that the party to be estopped should intend to deceive and defraud the
individual to whom the representation was
and it
made, and who set. up the defence;
Indeed
was held that it was not necessary.
it seems to me that it would be trifling with
a doctrine depending on equity and good conSo, if a represcience to hold otherwise.
sentation was intended to deceive one man,
and it in fact deceived and defrauded anThen, again, if the representation
other.
were intended to have one operation, and, as
it turned out, deceived and defrauded by
another method not contemplated by the
party at the time, but still the natural consequence of the representation. It would be
quibbling with a doctrine depending for its
application on the morality of the act to hold
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that the party would not be answerable for
the consequences of his false and fraudulent
representation as much as if it had taken
effect on the party and in the manner intended.
In a case depending on a question of
"legal ethics," it would bring down the morality of the law to a very low standard to
hold that a party was not liable for the
wrong caused by his fraud to one man, because the fraud was contrived against another man.
In Drew v. Kimball the case did not raise
But, on
the precise point taken in this case.
a full discussion of the general doctrine, and
a review of the authorities, the court, adopting the hypothetical case put by Parke, B.,
in Freeman v. Oooke, say: "If, whatever a
man's intentions may be, he so conducts himself that a reasonable man would take the
representation to be ti'ue, and believe it was
meant he should act upon it, and he Aid act
upon it, as true, the party making the representation would be equally precluded from
contesting its truth.
In short, the representations are to be regarded as willful when
the person making them means them to be
acted on, or if, without regard to intention,
he so conducts himself that a reasonable man
would take the representation to be true,
and believe it was meant he should act
on it."
There have been several other cases in this
state where thijs equitable doctrine has been
Thompson v. Sanconsidered
and applied.
born, 11 N. H. 201; Simons v. Steele, 36 N.
H. 73; McMahon v. Portsmouth Mut. Fire
Ins. Co., 22 N. H. 15; Odlin v. Gove, 41 N.
H. 473; Corbett v. Norcross, 35 N. H. 99,
115; Richardson v. Chickering, 41 N. H. 380,
Though I do not find that the precise
385.
point taken here for the plaintiff has been
directly decided in any of our cases, yet the\
general current of our decisions on the subject tends to a liberal application of the doctrine for the suppression of fraud and dishonesty,
and the promotion of justice and
fair dealing. No disposition has been shown
in the courts of this state to treat this equitable estoppel as odious, and embarrass its application by attempts to confine it within the
limits of a narrow technical definition. We
are content to follow where the spirit and
general tone of these decisions lead; and they 1
lead plainly to the conclusion that, where a \
man makes a statement disclaiming his title
to property, in a manner and under circumstances such as he must understand those
who heard the statement would believe to be
true, and, if they had an interest in the subject, would act on as true, and one, using
his own means of knowledge with due diligence, acts on the statement as true, the
[party who makes the statement cannot show
that his representation was false, to the inI
jury of the party who believed it to be true,
and acted on it as such; that he will be liable for the natural consequences of his representation, and cannot be heard to say that
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the party actually injured was not the one
he meant to deceive, or that his fraud did
not take effect In the manner he intended.
Our conclusion is that, on the facts which
the verdict has established, the plaintiff was
estopped to show his representation
that the

belonged to Charles E. Horn to be
false, though he did not know that the defendant Cole had any- demand against
Charles E. Horn, and though he had not Cole
in his mind as the party whom he meant to
goods

deceive.

Judgment on the verdict.
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itations of Michigan of 1863, and by an estoppel in pais, and gave judgment accordingly. The plaintiff thereupon sued out this
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Mr. Justice SWATNE delivered the opinion
of the court.
This Is an action of ejectment brought by
Diclierson and Wheeler.
The latter died
during the progress of the suit The parties
agreed in writing to submit the case to the
court without the intervention of a jury.
The court found the facts. So far as it is
necessary
to state them, they may be thus
summarized: Mlcajah Chauneey owned the
He died on the
land In controversy.
day of February, 1853, leaving two children,
They
Edmund Chauneey and Sarah Kline.
were his only heirs at law. He is the common source of title of all the parties in this
litigation. On the 3d of March, 1853, John
Kline and Sarah, his wife, conveyed by warranty deed the entire premises to Lowell
Morton. The deed was duly recorded on the
6th of March, 1854, and on the 1st of April,
1854, Lowell Morton entered into possession
of the preinlses.
He and the defendants have
ever since been in actual possession, claiming
to own and hold the property as tenants in
common.
The latter were In possession at
the commencement of this suit, claiming title
from Lowell Morton.
through conveyances
Prior to the 1st of April, 1856, Lowell Morton learned that- Edmund Chauneey was one
of the children of Mlcajah Chauneey, and
Whereupon Lowthat he lived In OaUfomla.
ell Morton procured Eleazer Morton to write
to Edmund Chauneey to learn whether he
On the 1st
made any claim to the premises.
of April, 1856, Edmund Chauneey, still living
In California, addressed a letter to his sister,
Sarah Kline, then living In Michigan, wherein
he disavowed, in strong terms, the intention
ever to assert s^ich a claim.
The contents of this letter subsequently
came to the knowledge of Lowell Morton,
to the defendants
^who thereafter conveyed
"by warranty deeds. Under these deeds they
have since held and claimed title, and have
On the
I occupied and Improved the property.
9th of July, 1865, Edmund Chauneey conveyby
ed the undivided half of the premises,
quitclaim deed, to Orlando B. Dicljerson and
On the 1st of May, 1868,
James WItherell.
WItherell conveyed all his right, title, and interest to William W. Wheeler, one of the
original plaintiffs. The suit was Instituted
Lowell Morton
on the 6th of March, 1873.
and the defendants had then been in possesThe
sion eighteen years and eleven months.
court below held as conclusions of law that
the action was barred by the statute of lim-

writ

V

\

of error.

Both the conclusions of law are relied upon
as errors for the reversal of the judgment.
Our remarljs will be confined to the point of
estoppel.
This defence is founded upon the letter of
Edmund Chauneey.
The contents of the letter of Morton, to which it refers, are not
given in the finding of facts, but the subject of that letter and the inquiry which it
made appear clearly in the letter of Chauneey. He said: "Mr. Morton wrote me a let-!
Intended to
ter.
He wanted to know if
claim any of the Conger farm" (meaning the
premises In controversy).
"You can tell Mr,
Morton for me, he need not fear any thing
from me. Thank God, I am well off here,
and you can claim all there. This letter will
be enough for him.
intended to give you
and yours all my property there, and more
if you need it." The phrase, "I intended to
give," etc., Implies that he knew his half of
the farm had already been sold to Morton, and
that he could not, therefore, give his sister,
to whom the letter was addressed, any part
of that property.
It does not appear that
there was any other property held by them as
coparceners.
He says furthar, that he Intended to give her more If she needed It.
All this was communicated to Lowell Morton.
What was the effect upon him? He was
lulled Into security.
He took no measures to
perfect his title, nor to procure any redress
from the Klines, who had conveyed and been
paid for the whole of the property while they
ovmed but the half. On the contrary, he
gave thereafter deeds of warranty to all the
defendants,— who are sixty-two in number,—
and he and they occupied and improved the
premises down to the commencement of this
suit.
Between that time and the date of the
letter was a period of nearly seventeen years.
What Improvements were made and how far
the property had risen in value are not disclosed, nor does it appear what stimulated
Chauneey
and comto violate his promise
mence this attack on the defendants.
The estoppel here relied upon is known as
an equitable estoppel, or estoppel In pals.
The law upon the subject is well settled.
The vital principle is that he who by his lan-^
guage or conduct leads another to do what
he would not otherwise have done, shall not
subject such person to loss or Injury by disappointing the expectations upon which he
acted.
Such a change of position is sternly
forbidden. It Involves fraud and falsehood,
and the law abhors both.
This remedy Is always so applied as to promote the ends of
justice. It is available only for protection,
and cannot be used as a weapon of assault.
It accomplishes that which ought to be done
between man and man, and is not permitted
to go beyond this limit
It Is akin to the
principle Involved in the limitation of ac-

I
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tlons, and does its work of justice and repose where the statute cannot be invoked.
Here, according to the finding of the court,
the time of adverse possession lacked but a
year and a month of being twenty years,—
when- it is conceded the statutory bar would
have been complete.
In Faxton v. Faxon, 28 Mich. 159, a mortgagee holding several mortgages prevailed on
then intenda son of the deceased mortgagor,
ing to remove to a distance, to remain on the
premises and support the family, by assuring
him that the mortgages should never be enThe son supported the family, and
forced.
the property grew in value under his tUlage.
After the lapse of several years the mortHe was held
gagee proceeded to foreclose.
to be estopped by his assurances upon which
"The
The court said:
the son had acted.
Bomplainant may have estopped himself without any positive agreement, if he intentionally led the defendants to do or abstain from
doing any thing involving labor or expendiamount, by giving
ture to any considerable
they should be relieved
them to understand
In Harkfrom tbe burden of the mortgages.
ness V. Toulmin, 25 Mich. 80, and Truesdale
V. Ward, 24 Mich. 117, tliis principle was applied, in the former case, to the extent of destroying a -chattel mortgage, and in the latter, of forfeiting rights under a land contract, where parties were led to believe they
were abandoned.
There is no rule more necessary to enforce good faith than that which
compels a person to abstain from asserting
claims which he has induced others to suppose he would not rely on. The rule dores
not rest on the assumption that he has obtained any personal gain or advantage, but
on the fact that he has induced others to act
in such a manner that they will be seriously prejudiced if he is allowed to fail in carrying out what he has encouraged them to expect."
Cooley, J., was inclined to doubt the
sufficiency
of the proof, but said, finally:
"His" (the mortgagee's) "assurances have undoubtedly been relied upon and acted upon by
and, considering
the defendantfl,
the great
lapse of time without any claim under the
mortgages on the part of the complainant,
am not disposed to dissent from the conclusion of my Brethren."
The case before us
arose also in Michigan.
In Evans v. Snyder,
64 Mo. 516, the heirs assailed
an administrator's sale. No order of sale could be
found.
This was held to be a fatal defect
But the supreme court of the state held that
where they stood silently by for years, while
the occupant was making valuable and lasting improvements
on the property,
and redeeming it from the lien of the ancestor's
, debts, they would be estopped from afterHere, as by
wards asserting their claim.
Judge Cooley, stress is laid upon the lapse of
This is also a feature of the case in
time.
hand.
Other authorities to the same effect are
They may be readily found.
very numerous.

I

It

is unnecessary to extend this opinion by referring to them.
We think the facts disclosed In the record
make a complete case of estoppel in pals.
But it is said this objection to the plaintifC's claim is not available at law, and must
be set up in equity.
"This is certainly not the common law.
'And so a man can see one
Ldttleton says:
thing in this case, that a man shall be estopped by matter of fact, though there be no
writing, by deed or otherwise.' Lord Coke,
commenting hereon, gives an instance of estoppel by matter in fact,—this very case of
partition. Co. Litt. 356, § 667. And such an
award has been held sufficient to estop a
party against whom ejectment was brought.
Morris v. Eosser, 3 East, 15." Brown v.
Wheeler,

17 Conn.

345,

353.

In City of Cincinnati

v. White's Lessee, 6
the proprietors of the city plat, in
dedicated
the ground between B^ont
1789,
street and the Ohio river to the public for
The legal
and other purposes.
commercial
title had not then emanated from the governIn this state of
ment of the United States.
things the statute of limitations does not run.
acquired the legal
White long subsequently
title and brought ejectment for the premises.
This court said (page 441): "This is a possessory action, and the plaintiff, to entitle
himself to recover, must have tiie right of
possession;
and whatever takes away this
right of possession will deprive him of the
Adams, Bj. 32;
by ejectment.
remedy
Starkie, part 4, 505-507."
This is the rule

Pet.

431,

laid down by Lord Mansfield, in Atkyns v.
Hoarde, 1 Burr. 119. "Ejjectment," says he, -,
"is a possessory remedy, and only competent 1
where the lessor of the plaintiff may enter,
and every plaintiff in ejectment must show a
right of possession as well as of property." ,
If the plaintiff in the present c%se was not
entitled to possession, how, according to this
authority, could he recover? If he had recovered, and a court of equity would have enjoined him from executing the judgment by a
writ of possession, we ask, again, how could
he recover in this action? Is not the concession that relief could be had in equity fatal to
the proposition we are considering? In Stoddard V. Chambers, 2 How. 284, it was said by
this court: "On a title by estoppel, an action
of ejectment can be maintained." We do not
overlook the fact that a land claim had been
conveyed before it was confirmed by an act
of congress to the assignor and his legal representatives.
It was held that on such confirmation the legal title became vested in the
former, "and inured, by way of estoppel, to
his grantee and those who claimed by deed
under him." In that case, as in this, there
was no formal transfer of the title. The
transfer was made, as under a statute of limitations, when the bar is complete, by operation of law. Leffingwell v. Warren, 2 Black,
Why may not a like transfer be held to
599.
have been made in this case?
The reason

EJQUIXABLE
given for the rule of Inurement and estoppel
by virtue of conveyances is, that it avoids
circuity of action.
Does not the same consideration apply, with equal force, In cases
of estoppel in pais? Why is it necessary to
go into equity in one case and not in the
other?
It has never been held that the statute of
frauds applies to cases of inurement, and it
has been conceded that it does not affect
cases of dedication.
Where is the difference
in principle in this respect between those
cases and the one before us? But here this
point cannot arise, because the promise relied
upon was in writing.
In City of Cincinnati v.
White's Lessee, supra, this court, speaking of
the dedication there in question, said, "The
law considers it in the nature of an estoppel
in pais, which precludes the original owner
from revoking such dedication," and that a
grant might have been presumed, "if that
had been necessary, and the fee might be
considered in abeyance until a cojnpetent grantee appeared to receive it; which was as early as the year 1802, when the city was incorporated." Here there was a grantee capable
of taking the fee aU the time from the date
of the letter. The common law is reason
dealing by the light of experience With hu-
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man affairs.
One of its merits is that it has
the capacity to reach the ends of justice by
the shortest paths.
The passage of a title by inurement and estoppel is its work without the help of legislation. We think no sound reason can be
given why the same thing should not follow
in cases of estoppel in pais where land is concerned.
This subject has been carefully examined
in Elgelow, Estop, pp. 533, 537. The learned author comes to no final conclusion whether in cases like this the defence may be made
at law, or whether a resort to equity is necessary.
The former is om- view. Whether the
title passed or not, the fact that the plaintiff
was not entitled to possession of the premises was fatal to the action.
Chauncey conveyed to the plaintiff in error
by deed of quitclaim. He is not, therefore,
a bona fide purchaser.
Piatt v. Oliver, 3
How. 333; May v. Le Claire, 11 Wall. 217.
Morton and the defendants were in possession.
For both these reasons, he took whatever title he acquired subject to all the rights,
legal and equitable, of Morton and of the defendants, who deraigned their titles from the

latter.
Judgment aflJrmed.
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NAT. BANK v. NATIONAL BANK OF COM-

OONTINBNTAIi

MONWEALTH.
(50 N. T. 575.)

Court of Appeals

of New York. 1872.

Action by the Continental National Bank
against the National Bank of the Commonwealth.
From a judgment of the General
Term affirming a judgment for plaintiff, deAffirmed.
fendant appeals.
This controversy arises over a sum of $63,062.50 paid by the Continental Bank on a
check drawn on that bank by one Ross, who
kept an account thereat, to the order of J. S.
Cronise & Co. A certification purporting to
be by the teller of that bank was forged on
the check, but the check was received by
Cronise & Co. as a certified check and was
so deposited
in the Commonwealth Bank.

j not

made on the faith of the statements

plaintiff's

teller.

<>f

(7) That the jury could not speculate upon
what might have been done or attempted by
Cronise & Co. after the delivery by them of
the gold certificates or checks to Ross, had
they been apprised that the certification was
a forgery after such delivery.
(8) That defendant's rights were not superior to those of Cronise & Co.
(9) That plaintiff was bound by the acts
and declarations of its teller only so far as
the same were within the scope of his anithority; and that his verbal admission was
not binding on plaintiff, unless authority to
make such was proved or the statement rati-

fied.

Luther R. Marsi, for appellant
Bmott, for respondent.

James

J. The jury have found to be
forgery, the writing on the check, which
purports to be a certification thereof by the
plaintiff's teller. They have also found that
the teller, when resorted to, In effect pronounced 'K genuine.
That the plaintiff would be bound by the
act of its teller, had he in fact certified the
check,
is settled.
Farmers' & Mechanics'
Bank v. Butchers' & Drftvers' Bank, 16 N.
Y. 125, 69 Am. Dec. 6781 14 N. Y. 623. Not
do we doubt that an admission by liim that
it was genuine, made on the presentation to
him of the counterfeited certification and Inquiry put, also binds the plaintiff. We can
see no difference in result, and effect upon
others dealing with the check on the strength
of that admission, between writing "Timpson, teller," signifying good, upon a worthless check, and declaring that the words
"Timpson, teller," already there, were written there by him. In the one case they are
his own, and Signify good. In the other he
adopts them as his own, and so makes them
his own, and they signify good. This was the
effect of his admission. And see 53 Me. 103,
and Bank v. Crafts, 4 Allen, 447.
There seems to be no dispute but that the
defendant takes the place of Cronise & Oo.,
•charge given.
and may avail itself of any defense to tie
action of the plaintiff which that firm of
(2) That, to estop plaintiff, the check must
have been taken for value on the faith of the brokers could have made.
acts or declarations of the plaintiff's teller.
The question then arises, is the plaintiff,
(3) That it was not enough to show acts or by the other facts presented,
estopped from
declarations of plaintiff's teller inducing the maintaining that in truth the certification
belief that the certification was genuine, but was a forgery, and the admission of its telit must be shown that the check was taken ler an Innocent mistake?
for value on the faith of such acts or decThere is no disagreement as to the genlarations.
eral definition of an estoppel in pais.
It Is
(5) That if the cheek was not shown to
agreed that there must have been some act
plaintiff's teller until after Cronise & Co. or declaration of the plaintiff
or of its agent
had actually delivered the gold checks and to the
defendant's assignors, which so afcertificates to Ross, then the only question
fected the conduct of the latter to their
was the question of forgery.
Injury, as that it would be unjust now to
(6) That if nothing further remained to be permit the plaintiff to set up
the truth of
done by Cronise & Co. to complete
their the case to the contrary of its
mistaken act
Ross,
with
contract
then the delivery was or declaration.
The day before the drawing of the check
Cronise & Co. sold $50,000 of gold to brokers,
who gave the name of Ross as their principal, which was accepted by Cronise & Oo.'s
clerks. The next day Ross went to Cronise's
office, asked for the gold, and stated to whom
he intended to deliver it.
Cronise's clerk
took the check, presented it to the teller at
the Continental Bank, who said that it was
"all right," whereupon the clerk returned to
Cronise. In the meantime Ross had been
given gold checks and certificates to the
amount of $50,000, payable to bearer, and
He went with them to
had left the office.
the Bank of New York, was there Identified,
received the gold, and left for parts unknown.
Cronise & Co. had relied entirely on the information obtained from the Continental
Bank, and had taken no steps to pursue
They indorsed the check and depositRoss.
ed it in the Commonwealth Bank the same
afternoon. It was sent in through the clearing house and charged to the Continental
Bank in the usual way on the following day,
on the afternoon of which notice was given
to the Commonwealth Bank that the certification was a forgery.
The following requests to charge were refused except as otherwise contained in the
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But the plaintiff insists that there are certain limitations to be put upon this generality.
1st The plaintiff claims that it is necessary that its act or declaration must have
been made to mislead.
To this proposition the plaintiff cites Pickard V. Sears, 6 Adol. & E. 469; 33 Eng. Com.
Law, 115, where the court say: "Where one
by his words or conduct willfully causes another," etc. But this word "willfully," used
In the decision in that case, has subsequently received judicial comment and limitation.
Thus in Freeman v. "Cooke, 2 Exch. 654, the
court say: "By the term 'wUlfully,' however, in that rule, we must understand, if,
whatever a man's real intentions may be,
he so conducts himself that a reasonable
man would take the representation to be
true, and believe that it was meant that he
should act upon it, and he did act upon it
as true, the party making the representation would be equally precluded from contesting its truth; and conduct by negligence
or omission, where there is a duty cast upon
any person by usage of trade^ or* otherwise
to disclose the truth, may often have the
same effect"
So in Cornish v. Abington, 4 Hurl. & N.
549, Pollock, C. B., says:
"The jury having
found that the defendant, whether intentionally or not, led the plaintiff to form an
opinion that he was dealing with the defendant and induced him to furnish goods to the
defendant, the defendant must pay him for
them." And referring to Freeman v. Cooke,
and Pickard v. Sears, supra, the learned
chief baron remarks to the effect that the
word "willfully" means nothing more than
"voluntarily," and he holds that if the representation was made voluntarily, though
the effect upon the hearer was produced unintentionally, the same result would foUow;
and that if a party uses language which, in
the ordinary course of business and the general sense in which words are understood,
conveys a certain meaning, he cannot afterward say that he is not bound, if another
so understanding it has acted upon it Of
course, this general language here extracted
should be read in connection with the facts
of that case to prevent carrying the force o*
these words too far.
But it is shown that
"willfully" and "voluntarily," as used in the
definition of an estoppel, are convertible.
In Manufacturers' & Traders' Bank v.
Hazard, 30 N. Y. 226, it is said that it is not
necessary to an equitable estoppel that the
party should design to mislead. Be this dictum or rule, we do not find that it has been
in this state disputed or questioned.
In In re Bahia & S. P. Ry. Co., L. R., 3
Q. B. 584, it is held that if a representation
is made with the Intention that it shall be
acted upon by another, and he does so, there
is an estoppel from denying the truth of
what was represented to be the fact, and
that the case is within the principle of PickH.& B.EQ.(2d Ed.)-8
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ard V. Sears, as explained by Freeman v.
Cooke, both supra.
The word "wiUful" does not mean malo
anlmo, but so far willfully that the party,
making the representation acted upon, means
that it shall be acted upon in that way. Per
Compton, J., in Howard v. Hudson, 2 Ell.
& Bl. 1.
And we hold that there need not be, upon
the part of the person making a declaration
or doing an act an intention to mislead the
one who is induced to rely upon it There'
are cases in which parties have been estopped where their acts or declarations have
been done or made in ignorance of their own
rights, not knowing that the law of the land
gave them such rights. Here, certainly, there
could be no purpose to mislead others, for
there was not the knowledge to inform the
purpose, and both parties were equally and
6
innocently misled.
Storrs v. Barker,
Johns. Ch. 166, 10 Am. Dec. 316. Indeed,
it would limit the rule much within the reason of it if it were restricted to cases where
there was an element of fraudulent purpose.
In- very many of the cases in which the rule
has been applied, there was no more than
negligence on the part of him who was ea
topped.
And it has long been held, that
where it is a breach of good faith to allow
the truth to be shown, there an admission
will estop. Gaylor v. Van Loan, 15 Wend.
308.
There are decisions where the rule has
been stated as the plaintiff claims it We
have looked at those cited by it.
It was not
necessary to the conclusions of the court in
those, that such restriction should be put
upon the rule, and we do not think that the
language employed was used with the intention of making such a limitation, for the
facts of the case did not require it.
2d. The plaintiff further claims that Cronise & Oo. parted with the gold and took the
check before the declaration of the teller
was made known to them, and that before
an estoppel can be insisted upon, it must appear that they acted in reliance thereupon,
or altered
their position in consequence
thereof, or parted with some value on the
faith therein.
The fair result of the testimony is, that
Ross left the office of Cronlse & Go. before
the return of their messenger to it from the
bank, and Cronlse & Co. had then delivered
They did not act after his
the gold checks.
return, relying upon the declaration of the
teller which the messenger brought to them.
Assuming, for the present, that they did
in reliance upon that declaration refrain
from action and left untaken any measures
for the arrest of Boss or the stoppage of
payment on the checks he had received; assuming that It is reasonably probable, that
If they had been told by the plaintiff the
reverse of what they were told, they would
have acted and would have taken those
measures;
assuming that it is reasonably
probable that action and such measures

114

EQUITABLE ESTOPPEI..

in pais. And see 15 Wend. 308, and
Brown v. Sprague, 5 Denio, 545.
These cases appear to us to lay down a
sound rule. It must be that the conduct of
by the decmen. which may be influenced
larations of those with whom they deal, Is
aot confined
to that which is shown by
affirmative and positive acts following upon
find induced by those declarations. Conduct
iS not alone that which is active, positive
Conduct, as limited to this
and aflirmatlve.
inquiry, is the reserve of one's own powers
of person and property, and of those means
of help which can be summoned from friendly or accommodating
sources and from the
tribunals and officers of justice, and is as
often forbearance of their use and quiescence and contentment with affairs as they
are, as action designed
to change affairs.
And such quiescence and content, induced
estoppel.
In Howard v. Hudson, supra. Lord Camp- by false or erroneous statement, may be
bell, Ch. J., recognizes the existence of the quite as damaging as any result from acprinciple, that doing an act and omission to tion. It is as bad to fail to recover property
act are the same. And see Helme v. Insur- gone, when with the knowledge of an existIn ing fact it might have been retrieved, as it
ance Co., 61 Pa. 107, 100 Am. Dec. 621.
Knights V. Wiffin, L. R., 5 Q. B. 660, the per- is to lose It. And so it is as damaging to
son who relied upon the declaration had be- rely in quiet upon an untrue statement, to
fore it was made and not in reliance upon it, the neglect of using the means of recovery,
as It Is to rely upon an untrue statement,
paid his money for property not delivered,
but after it was made, relying upon it, took and by action thereon meet with loss irrepno active course of conduct, remaining con- arable.
To hold otherwise, would be to astent and passive.
Had the declaration been sert that the law makes a difference between
the reverse of what it was, which would damage received by action and omission to
then have been true, he might have taken act, in circumstances precisely similar, save
active measures tending to retrieve his posi- in these elements.
When an act produces
tion.
He rested satisfied in the belief, as conduct from which flows injury. It cannot
man, that the property had
a reasonable
matter whether that conduct be affirmative
And he was or negative, active or quiescent.
been passed to him as agreed.
damaged.
The right of estoppel was there
We assumed, for the purpose of the preand it was maintained upon the vious consideration of one branch of the subupheld,
ground of the plaintiff relying upon the ject, that Cronise & Co. did. In rriianee upon
statement and taking no steps further, and the declaration of the plaintiff, refrain from
of his abstaining from active measures of re- action and leave untaken any measures.
covery in consequence of the statement.
It The jury have so found the fact, and the
was there held, that acquiescent reliance finding Is sustained by the testimony.
We
upon the defendant's statement was an alter- also assumed that It was reasonably probation of the plaintiff's position.
able that if they had been told the truth by
In Bank v. Keene, 53 Me. 103, the ques- the plaintiff they would have acted, and have
The plaintiff there held taken measures which would have prevented
tion was presented.
a note purporting to have been signed by the whole or some of the injury which beHearing that the same was fell. The jury have found that this assumpthe defendant.
forged,
the plaintiff asked the defendant, tion Is well founded.
who, looking at the note, admitted the signaThough, as Is conceded herein, Ross left
The plaintiff, in reli- the office of the brokers before their messenture to be genuine.
ance on that admission, refrained from tak- ger returned, he had left but a very short
ing any proceedings against him who passed time; a time so short that had the plaintiff
the note to it, so as to secure payment from declared the certification a forgery and the
him. The instructions to the jury were: check worthless, there was ground for the
That if the plaintiff, relying upon the de- jury to find that there was time for the
fendant's admission, was induced to refrain broker's clerk, with his speed of foot, to have
from obtaining security by arrest of the one gone from the bank of plaintiff to the office
passing the note upon it, or by attachment of Speyers, there have learned the falsity of
of his property, and thereby sustained an Ross' assertion of a delivery of gold to SpeyInjury, the defendant would be estopped from er, and thence to the office of Cronise & Co.,
denying his signature. This Instruction was and have delivered his message soon enough
declared by the court on review to be Im for measures to have been decided upon and
harmony with the principles applicable to es- taken for the stoppage of the payment of
would have prevented tlie whole or some
part ot the damage which befell, can it be
held that the conduct of Cronise & Co. was
so affected
to their injury by the declaration of the plaintiff as that the defendant
may set up the declaration in estoppel of the
plaintiff?
The proposition contained in thi.»
query we understand the plaintiff to resist.
And this, because the act, the affirmative
act, had been done which changed the position of Cronise & Oo. toward Koss and the
transaction before the declaration was made
known to them, and had not been done in
reliance upon it. And this is a denial, that
after a declaration is made and is relied
upon, an omission thereby induced to act
and to take such measures as will arrest an
impending evil, and an injury resulting from
such omission, can be made available as an
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the checks at the Bank of New York. We
leave out of view for the present the checks
upon the sub-treasury.
Nor was it a strained, unnatural nor unjustified inference for the jury to make that the
clerk would so have done, and that Cronlse
& Co. would have taken such measures and
made stoppage of payment. It was but applying to the facts of the case and to the
position of the parties in this transaction, the
common Itnowledge of human nature and its
workings under powerful Incentives, and at
a particular spot in the state and a particular hour of the day when those incentives
are pressed in their greatest strength.
And from these findings thus authorized,
it was a legitimate conclusion that Cronise
& Co. suffered injury by the declaration to
them of the plaintiff.
And if there is nothing else in the case
the verdict and judgment are to be sustained.
The plaintiff Insists however that the
learned judge at circuit made several errors
in his refusals to charge as requested, and
in the charge which he delivered to the jury.
We wiU notice all of these instances which
are indicated upon the points handed up,
alluding to the requests by the numbers
given to them in the points.
The second, third and fifth requests are
already covered by what we have said.
The seventh request is: "That the jury
cannot speculate upon what might have been
done or attempted by Cronise & Co. after the
delivery by them of the gold certificates or
gold checks to the person calling himself
John Ross, had they been apprised that the
certificate was a forgery after such delivery."
If by the word "speculate," which Is the
word of controlling meaning in the request,
was meant to guess, or to reason to practical
results from unproven premises, doubtless
the jury had no right so to do. And there
would have been no error in the learned
judge if he had so told the jury. But It
would have been in the nature of an abstract
proposition not necessarily involved in not
growing out of the particular case. Hence
It was not error for him to decline to charge,
He did
except as he did thereafter charge.
charge them that Cronise & Co. to set up an
estoppel must have had time to stop payment of the gold; that the circumstances
must have been such as that they could have
done it; that they must have occupied such
a relation to the transaction as that they
could with reasonable diligence have arrested the crime in its consummation and have
secured the gold; that they must have still
stood in a position where they could have
corrected any act and could have saved the
gold.
This put the jury upon the proper inquiry. Nor can we concede that at the close
of the trial the question of estoppel had be^
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come one of law only and for the court, as
is claimed by the learned counsel for the
plaintiff.
He admits that there were two
questions yet for the jury; whether the certification was forged or not, and whether its
genuineness
was admitted. And surely it

was still a question of fact how much relative time had been spent by the respective
actors from the moment Ross left the office
of Cronise & Co." until the payment of the
checks at the Bank of New Xork, and considering the relative positions of the different business places, whether in that lapse of
time Cronise & Co. under all the circumstances could have made effectual interposition to stop payment of the checks delivered to him, or have made any successful
effort at recaption of the gold if he had received it.
It is claimed that the learned judge erred
in charging the jury that the delivery of the
gold checks was not in law a delivery of the
gold.

The points call our attention to that part
of the charge in which the language of the
judge is: "The delivery of these gold checks
on the part of Mr. Cronise, it is insisted
upon, is in law a delivery of the gold.
think that it was not."
It is proper to see in what connection this
was said. For standing alone or applied to
any and every case of a delivery of checks,
it might be in some of them erroneous.
What was the practical application of it for
the minds of the jury? The topic then under the learned judge's and the jury's attention was whether Cronise & Co. could, under the facts of the case, in any proper view
as injured by the
of them, be considered
plaintiff's declaration; and the judge pre"If
cedes the remark excepted to by saying:
Cronise, in point of fact, had done all that
could be done on his part at that time, and
had put himself in such a position that this
admission could not affect his action to his
prejudice, then the principle of estoppel
would have no ajpplication to the case so
Then he tells them,
far as he is concerned."
It Is
in the remark excepted to, in effect:
insisted that the delivery of these checks
was a delivery of the gold, In law, so that
he could not reclaim it; and if he could not
reclaim it then he was not injured by the
declaration, for there was nothing he could
do after such delivery. We may infer, properly, from the words "it is insisted," that all
this had passed before the jury In the argument of counsel, either to the jury or to the
If It
court, and was a reference thereto.
should be admitted to be technically iHaccurate as a statement of law, applicable to all
cases, it did not tend to mislead on this ocfor which it
casion;
and for the purpose
Doubtless the
was uttered, it was correct.
banding over of the checks was a delivery
of the gold to fulfill the contract for the sale
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accordance
with the rules of the
broilers' board under which the original parties to the transaction acted.
But it was
not such a delivery as prevented Cronise &
Co. from Intercepting the checks at the
counter of the Bank of New York, and there
forbidding and stopping payment of them.
And this is true, whether the gold be dollars, in which to make payment of a debt
payable, or a commodity to be transferred
in satisfaction of a contract for the sale and
delivery of a chattel. The scope of the remarks of the court to the jury was that notwithstanding Cronise & Oo. had put these
checks into the hands of Ross, stOl they
could stop payment of them at the place of
payment.
And, so considered, it did not mislead the jury from the question at issue, or
give them an erroneous rule of law by which
to dispose of it.
The plaintiff claims that even if it should
be held that it is estopped to show the truth,
as to so much of the gold as was paid to
Ross over the counter of the Bank of New
York, it should not be as to so much of it
as was represented by the checks on the subtreasury. And if these checks were alone
concerned
in the transaction, it might be
said with force that Ross could have as soon
got payment on them and clear escaped, as
Harmon, the clerk, could have made his errand and returned. But these checks are
connected with those on the Bank of New
York; and Ross did not depart with the
avails of the one until he had got the avails
of the other.
If Ross first went to the sub-

treasury and obtained payment, then he afterward went to the Bank of New York;
and he was there, or to and from there,
from ten to fifteen minutes; and this opportunity for stopping payment of the checks
at the Bank of New York was also opportunity for arrest of his person, and obtaining
from him the gold got at the sub-treasury.
And If it be said that he may have passed
away the checks on the sub-treasury in the
still he was at the
street to a confederate,
Bank of New York to be seized, and the
coercion of arrest to be used upon him.
In
53 Me. 103, arrest Is named as one of the
means of obtaining security which the plaintifC had let slip; and in L. R., 5 Q. B. 660,
Blackburn, J., goes so far as to say that it
needs not that it should appear that any
benefit would result from the attempt to secure payment,
but that the injured party
had the right to make that attempt; and
losing the exercise of the right by his reliance on the declaration, the declarant was
estopped.
We need not go so far here. Arrest and detention of the swindler Is a powerful means in coercing restoration; and arrest and detention were as probably in the
power of Cronise & Co. as the stoppage of
the payment of the checks at the Bank of
New York.
The judgment appealed from should be
affirmed, with costs to the respondent

All concur except RAPALLO, J., who concurs as to all but the sub-treasury gold.
Judgment affirmed.
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et
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LUNSFORD.i

W. 365, 87 Tenn. 89.)
Court of Tennessee.
Oct 18,

(9 S.

Supreme

1888.

Appeal from chancery court, Knox county;
Henry R. Gibson, Chancellor.
Ejectment by .T. P. Galbralth and others
against B. P. Limsford; the controversy being as to the location of a division line. In
the plot referred to by the arbitrator the line
from P to E represents the original botmdary, and the one ■which complainant now
seeks to have established as the true one.
The line from O to P represents the boundary as recognized for many years, and alleged by defendants to have become the
boundary by estoppel.
Defendant had judgment and complainant appealed.
Luckey & Yoe and Pickle & Turner, for
complainants. Jesse L. Rogers, for respondent.

POLKES, J. This is an ejectment bill,
the disposition of which was dependent upon
a question of boundary. After answer and
proof, the cause was submitted to Mr. Jerome Templeton, a solicitor of this court, as
an arbitrator, who was "to hear and decide
the same according to the law and the evidence."
The award was to be in writing,
and was to be made tte decree of the court
The arbitrator presented his award, wherein
was stated his findings of fact and of law,
adjudging that the bill should be dismissed.
Complainants excepted to the award, upon
the groimd that the arbitrator manifestly
undertook, as he was required by the submission, to decide the case according to law;
but that he had misconceived the law, and
determined the case contrary thereto, upon
the facts as found by him. The chancellor
overruled the exceptions, and entered a final
decree, making the award the judgment of
the court Complainants have appealed, assigning as error the action of the court in
refusing to set aside the award, and in entering decree thereon.
Under the submission
the arbitrator was judge of the facts and
the law, and was not required to give the
grounds of his decision; in which event it
would have been presumed that he had decided according to law. But, having stated
his findings of fact, it was proper for the
court to determine, on the exceptions presented, whether the conclusions of law announced by the arbitrator were warranted by
the facts as found in a case where, by the
terms of the submission, the award was to
be in accord with the law. PoweU v. Riley,
The proof is not in the record,
15 Lea, 153.
having properly been omitted, inasmuch as
no question was made —^if, indeed, any could
have been made— as to the correctness of the
conclusions of fact reached by the arbitrator.
1 Upon the subject of equitable
erally, see note to this case in 1
524.

estoppel gen-

L. R. A. 522-
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We are therefore to consider only the quesin the exception to the
tion propounded
of law
award, to wit, that the deductions
upon the facts as found are contrary to law.
The complainants, in support of their exceptions
in the court below, now advance
the following propositions In their assignments of error in this court:
(1) "A line
which could be easily ascertained by survey,
and which had been known, and was lost or
overlooked by mutual mistake, was and is
not a doubtful line, that could be agreed
upon or fixed, or become the true line, and
binding by recognition, because void under
the statute of frauds."
(2) "Recognition of
a line under a mistake of fact, where it was
mutual, and either could have discovered the
mistake by survey or otherwise, is not binding on either party, and neither party can
set up the mistake against the other, by way
of estoppel or otherwise; as mistake is as
much that of one as the other, and fault, if
any, is equal; and, besides, one's admission,
made under mistake, will be relieved against
in equity, more especially when mistake is
mutual." (3) "Recognition of a line, not the
true one, will not divest title to land out of
a married woman nor minor, by estoppel or
otherwise, as a married woman cannot be
divested or part with title to land in that
way; but more especially when it was by
mistake of fact, as well upon the part of her
adversary as that of her own, and when
either could have easily discovered the mistake; nor is such married woman or descendant estopped to set up the truth, and
recover accordingly; and more especially in
a court of equity."
Robbed of their verbiage, the assignments
of error are to the effect (1) that the line or
boundary, under the facts as found by the
arbitrator,— there being, as assumed by the
assignments,

no bona

fide

doubt,

as to the

true line, entertained by both parties,— was
not such a doubtful boundary as could be
established by parol or acquiescence.
.(2)
That the doctrine of equitable estoppel does
not apply at all to the facts as found. (3)
And, if applicable, it cannot be effectual, as
against married women.
Before disposing of these propositions, let
us see what are the findings of the arbitrator, as shown by the award itself.
We
quote:

"Without going Into the details of the
proof,
find as follows:
"(1) The south boundary line of grant No.
18,417, to Wm. Cox, issued October 3, 1833,
is the line from P to E in plot (Exhibit A)
to the deposition of P. W. Galbraith.
I further find that, as an original proposition, the
north boundary line of the 250-acre tractWm. Cox to Jacob Pate, September 22, 1814
—was the line from I to T, on same plot;
and in 1833, when said grant was issued, the
two tracts adjoined the lines here above described,—being the same as far as the latter
extended, and being the dividing line of the
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fendants claim it, was not by B. F. McFarland only, but also by his wife.
This
recognition extends as far back as 40 years
ago, or to 1848.
In 1870 the heirs at law of
Sarah M. L. McFarland, deceased, recognized the same line,
to P, when they partitioned among themselves the lands inherited
from their mother.
When John Neal bought
the 82-acre tract from B. F. McFarland, No1863, and when Hopkins bought
vember
the same from Neal, in 1866, said line,
to
P, was the dividing line, being lived up to
and recognized by McFarland and wife; and
we may assume that both Hopkins and Neal
bought with that understanding, well Justifled by the conduct of McFarland and wife.

a

is

(land

O

I

a

/

it

I

In 1870 the commissioners making partition
did the locating of lines; but that only shows
the mistake about the division line had become the understanding of the neighborhood.
By accepting the partition, the heirs showed/-'
themselves ignorant of any mistake, so long
had
In 1873,
(the line) been recognized.
John E. Hopkins, desiring to build
new
dwelling-house, procured the division line to
be run by J. P. Galbraith, the husbajpd of
heirs, who showed
one of the McFarland
him where to build.
Several other of the
McFarland heirs were then at home in the
neighborhood,
and must have known of the
building of the house, which was on their
land, as they claim it now; but was on Hopkins' land, and. just south of the division
line, as they must have known Hopkins
claimed it. To say the least of it, they were
silent when they should have spoken.
In
1877,
R. M. Barton, Jr., and wife, Jennie
M. Barton, the latter being one of the McFarland heirs, by deed called for the Hopkins division line from O to P.
In July,
1877,
Barton and wife sold the residue of
the land partitioned to the latter to Wm.
Galbraith; and some time afterwards, and
prior to June, 1882, when Wm. Galbraith
filed his bill against John E. Hopkins, the
discovery was made that the line, so long
recognized and lived up to on both sides as
the true division line,- that is, the line from
mistake, and that the true
to P,— was
line was from
to E or from
on said
to
plot The line from
to P never was consistent with the 2d call, 'thence north 10
poles to
stake,' or with the fourth call,
stake,' in the deed
'thence north 44 poles to
from McFarland to John Neal, made hi 1863.
Nor was the same consistent with the calls
of the deed from Wm. Cox to Jacob Pate,
made September 22, 1814; nor was the same
consistent with the oldest marked line on
the ground.
An accurate survey, at any
time, ought to have discovered the true line.
was, the parties on both sides the
But so
line made
mutual mistake, without taking
the trouble of
survey, on which they acted
from some time prior to 1848 to some time
after 1877.
After so long a public acquiescence, and so many public acts, some by
solemn deeds of record on the part of Sarah
M. Ia McFarland,
her husband, and her
heirs,
under the influence and with the
knowledge of which strangers have bought
the adjoining land, and built
valuable
house thereon worth many more times the
value of land involved, can the McFarland
heirs now be heard to complain of said mistake, and be allowed to correct the same? '"'
"Where the true locality of the line is doubtful, such acts are regarded as furnishing
evidence that the line so recognized
is the
true line; nor are either of the parties at
liberty afterwards to abandon such line, although the line should afterwards be ascertained at
difCercnt place.
Gilchrist v. MeGeo,
Yerg. 458, 459, Green, J. See, also.
9

tracts. I add that, If I am mistaken as to
the true south boundary of said grant, the
result would be the same, because the deed—
Geo. M. Combs to Wm. Cox, February 10,
1814— covered both tracts, and both parties
to this suit derive title from Wm. Cox; and
am convinced
the north boundary line of
the 250-acre tract is the line I to T; that is,
it not under said grant, certainly under the
Combs deed, so far as these parties are concerned, Wm. Cox owned the land in controversy.
between Au"{2) I find that somewhere
gust 11, 1846, and March 28, 1857,— that is,
while Presley S. Chesher owned the 250acre tract, or prior to August 11, 1846,—
\ said dividing line was lost, or at least its
y^Mocation became doubtful. As a consequence,
Chesher, between the point, I, and the New
Market road, on said plot, cleared and inclosed the land up to and along the line from
O to P on said plot, being the disputed line,
as defendants
claim it.
Chesher did this
under a claim of right, which,
infer from
the circumstances, he thought that was his
line. There is a marked line there, not as old
as the line from F to E, but still an old line.
Further, B. F. McFarland and wife, Sarah
M. L. McFarland, a daughter, and the vendee of Wm. Cox, made the same mistake.
They either forgot or never knew where the
true dividing line was, and they clearly recognized the line from O to P as the dividing
I find no
line between them and Chesher.
ever recogevidence that Mrs. McFarland
nized said last-named line before her marriage.
The deed to her from her father, containing the boundaries of said grant, is dated April 16, 1841, and conveys to her by her
maiden name.
Her marriage was subseOn one
quent, but the date does not appear.
occasion, while John E. Hopkins owned the
82-acre tract, being the northern portion of
the 250 acres,— that is, after November 3,
1866, and prior to 1869, when Mrs. McFardied,- she and John E. Hopkins went
along the Chesher fence, along the line from
to P, talking about a trade as to Mrs.
McFarland's land north of said line.
She
then recognized said line as the dividing line
This
between her and Hopkins.
cited as
showing the recognition of said line, as de-
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ilerrl wether

v.

Larmon,

3 Sneed,

446,

448.

In tlie application of the principle of equi-

table estoppel, there is no exception in the
case of married women.
2 Herm. Estop.
See, also, Howell v. Hale, 5 Lea, 405;
1232.
2 Pom. Eq. Jm:. §§ 814-818;
Crittenden v.
Posey, 1 Head, 320; Stephenson v. Walker,
8 Baxt. 289.
And the doctrine applies to
Infants having such intelligence as to enable
them to comprehend the Import of their conduct. Barham v. Turbeville, 1 Swan, 438.
If this authority is doubted, still the only
infant affected is Mrs. Barton; who with her
husband, after her majority, ratified her former recognition of the line so long lived up
I do not think the case of Wm. Galto.
braith v. John E. Hopkins, is res adjudicata,
because (1) complainants in this cause (except Barton's wife) were not parties to that
suit; (2) the land involved here was not involved in that suit. The subject-matter was
not the same. Being clear In my convictions
above expressed, without discu^ing the question of the statute of limitations, I decide,
having considered the case as arbitrator, according to the submission made hi the case,
that complainants' bill be dismissed, with
ISigned]
costs.
Jerome Templeton."
We have given the entire award, so that
it may be seen what were the findings of
fact and of law. The award must be taken
as a whole, and not in detached sentences.
It will not do to cull out words here and
there, and from them argue that the parties
knew where the true line was. The mutuality of the mistake, and the ease with which
the parties might have discovered the same,
had they taken the old deeds and procured
the services of a competent surveyor, does
not render it any the less a mistake. The
fact still remains that there was an honest
ignorance of the whereabouts of the true
line, and a bona fide recognition of the line
indicated on the plot as O to P. If, with
full knowledge of the true line, another be
fixed by verbal agreement, such agreement
is within the statute of frauds, and conse
quently void; but, where there is doubt or
ignorance as to the true locality of the line,
a parol agreement, fixing the line between
adjoining owners, is not within the statute;
and, where satisfactorily established, will be
enforced by the courts, notwithstanding it
may afterwards be demonstrated that the
agreed line was erroneously fixed. And such
adjustment may be shown, as well by circumstances and recognition, as by direct evidence of a formal agreement, when parties
have acted thereon. Houston v. Matthews,
Gilchrist v. McGee, 9 Yerg.
1 Terg. 116;
458: Merriwether v. Larmon, 3 Sneed, 451;
Lewallen v. Overton, 9 Humph. 76; Rogers
69; Riggs v. Parker,
1 Sneed,
V. White,
Meigs, 49; Yarborough v. Abernathy, Id. 420.
The cases on this subject are numerous
in this state, and citations might be multiplied; but they clearly make the distinction,
and establish the principles as stated above.
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This being so, It is not difficult to apply
them to the findings of fact made by the
arbitrator in the case at bar. We have admissions and declarations, we have conveyances made, and partitions had, calling for
the line O to P. We have long acquiescence
on the part of complainants, and those under whom they daimi, coupled with the expenditure of money by defendant in building
Improvements upon the property In dispute,
largely in excess of the value of the land
itself. Induced not only by what had long
been the understanding of the parties as to
the location of the line, but by positive pointing out of the line, with knowledge that the
improvements were then about to be made.
And during all this time we have absolute
Ignorance on the part of the adjoining owner
as to the true line; ignorance none the less
absolute by reason of the fact that. In the
opinion of the arbitrator, it might have easily
been removed by a survey. There was no
survey, and the honest ignorance remained,
until shortly before the filing of the bill In
This Is not a case of silence,
this cause.
but of numerous afiirmatlve acts and admissions that were calculated to and did Influence the conduct of defendants, and which
acts and admissions are inconsistent with
the claim of title now sought to be set up.
The facts as found would seem to make out
a case of estoppel, unless the disability of
coverture prevents the application of this
doctrine, as Is strenuously insisted upon by
the learned counsel for complainants. Let
The contention Is that,
us see how this is.
as a married woman cannot, m reference to
her lands, bind herself by title-bond, power
of attorney, contract of sale, or even a deed,
without privy examination, and certificate of
aclinowledgment In a prescribed form showing that it was done freely, voluntarily, and
understandingly, it would be an anomaly In
the law to hold that she might part with
her title indirectly, when she had no purpose to do so, and when, instead of doing
so freely, voluntarily, and understandingly,
she was actually In ignorance, or laboring
under a mistake of fact. And cases are cited which seem to sustain the contention.
It
must be admitted that the cases on this
subject are to a certain extent conflicting.
But much of the difficulty and confusion is
due to a failure to observe the distinction
between the cases which seek, by the doctrine of estoppel, to validate those contracts
of a married woman which by law are declared void, and the cases where, in the
absence of any contract, and independent of
any contract or agreement, her conduct has
been held to prevent her from asserting what
would otherwise be a right. To the former
class belongs the case of Dodd v. Benthal,
And the language of the judge
4 Heisk. 601.
delivering the opinion in that case, at page
607, where he says:
"The complainant being both an Infant and feme covert at tEe
time of the execution of the deed tn ques-
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tfon, no act of afiarmance or disaffirmance in
pais on her part during coverture could be
binding upon her," etc.,— is correct when confined to a contract of a person under disability, which by law. is void in consequence
of such disability. To the latter class, above
referred to, belongs the case of Howell v.
Hale, 5 Lea, 405. Here the conduct of the
married woman, independent of any contract, operates to estop her in the same manner and to the same extent as if she were a
feme sole. So in the case at bar, while
there are facts and circumstances upon which
a contract might be implied that would be
binding upon a person sul juris, yet there
are also such admissions, statements,
and
conduct on the part of the complainants and
their ancestor as are amply sufficient to
create an estoppel entirely independent of,
and altogether outside of, any idea or claim
of a contract.
Mr. Pomeroy says "that
[\ while, upon the question how far the docequitable estoppel by conduct applies
I trine of
I to married women, there is some conflict
1 among the decisions,
the tendency of modern
\
\

V

authority, however, is strongly towards the
enforcement of the estoppel against married
women, as against persons sul juris, with
little or no limitation on account of their
disability;"
and that the decisions to the
contrary seem' to be in opposition to the
general current of authority.
Modern English cases, as well as American, are cited to
sustain the text.
Section 814, and notes.
The case of Morrison v. Wilson, 13 Cal. 495,
relied on so confidently by counsel for complainants, seems to not only deny the application of an estoppel in pais to a married
woman, but goes so far as .to hold that affirmative fraud on her part will not effect
that result. It is sufficient to say of this
case that it not only loses sight of the distinction referred to as to the defective execution of a contract, but is directly opposed
to our own adjudged cases, so far as the
The doctrine
element of fraud is concerned.
of estoppel has, by courts of this state, been
^applied to married women and infants. Thus
in Howell v. Hale, 5 Lea, 405, she was held
She had by her
estopped by matter in pais.
conduct Induced Thomhill to purchase the
mortgage debt on her land, leading him to
believe that the land should stand liable
therefor. This court held her estopped by
her conduct to make defense to said mortgage, whether she might have done so or
In
not, as against the original mortgagee.
Cooley V. Steele, 2 Head, 606, we have a
clear case of estoppel in pais applied to a
married woman. She had, in a deposition,
made a statement,
as to title to certain
shares, contrary to what she there asserted
in the case before the court.
This court
said: "Complainant would be clearly entitled, upon well-established principles, to the
relief sought, but for the estoppel created by
her oath in the before-mentioned deposition.*'
To the same effect is Pilcher v. Smith, Id.

where it Is said: "The legal disability^
of coverture carries with it no license or
)
privilege to practice fraud or deception on
/
other persons." Estoppel in pais has also^
been applied to infants by this court.
Barham V. Turbeville, 1 Swan, 437; Adams v.
Fite, 3 Baxt 69.
In the latter case the
court, after finding the weight of the proof
in favor of the complainant having been of
age at time of the execution of the deed,
continuing, said:
"Both on the ground of
long acquiescence, and of the concealment of
the fact that he was not of age, when complainant had good reason to know that
Ewlng was trading with him as sui juris,
complainant is repelled, even if he was In
fact only twenty years of age when he made
It is true that in the case of
the deed."
Barham v. Turbeville the infant was not
merely silent, but actively proclaimed his
father's title to the property he subsequently sued for; and the court puts the estoppel
of actual and purposM
upon the ground
fraud, which was right and proper, under
the facts of that case. But, so far as the
opinion in this case undertakes to hold that
actual and positive fraud, at the time of the
act set up as constituting the estoppel, U
essential to the application of the doctrine of
estoppel, it is obiter and unsound, as we
shall presently undertake to show.
It is also urged that actual fraud must
exist before an estoppel can be maintained
against one sui juris; and a forUori before
it can be applied to a married woman, if
against the latter it can be invoked at all.
It is true that there is a theory which makes
the essence of equitable estoppel to consist
of fraud; but this theory is not sustained
by principle nor authority. There are many
familiar to
well-settled cases of estoppel
courts of equity, which do not rest upon
fraud; and Instances are admitted, even by
the courts, which maintain this theory, which
cannot be said to involve any element of
fraud, unless by a complete perversion of
language and misuse of terms.
The confusion to be found in some of the books on
this subject is due doubtless to the fact that
the fraud referred to has its origin In the
effort afterwards to set up rights contrary
to the conduct of the party, although at the
time of the act constituting the estoppel there
was the most perfect good faith. The term,
as used in such cases, is, as Mr. Pomeroy expresses it, virtually synonymous with "unconscientious" or "inequitable."
It Is in this
sense that it may be said that It Is a fraud
or fraudulent to attempt to repudiate the
conduct which has induced the other party
to act, and upon which the estoppel is predicated; but it is entirely another thing to say
that the conduct Itself— the acts, words, or
silence of the party— constituting the estoppel must be an actual fraud, done with the
Intention of deceiving. It may therefore be
safely said that although fraud may be, and
often is, an ingredient in the conduct of the
208,
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party estopped, It Is not an essential element.
If the word is used in its commonly accepted
sense; and the use of the term is unnecessary, and often improper, unless applied to
the effort of the party estopped to jrepudiate
his conduct, and to assert a right or claim
in contravention thereof. The best-considered cases are In accord with the views above
expressed.
Bank v. Bank, 50 N. Y. 5T5; Waring V. Sombom, 82 N. Y. 604. And although
the earlier Pennsylvania decisions generally
leaned strongly in favor of the theory that
an actual fraud is of the essence of every
such estoppel by conduct. It is worthy of
note that in the late case in that state of
Bidwell V. Pittsburgh, 85 Pa. 412, it Is said:
"It is not necessary that the party against
whom an estoppel is alleged should have intended to deceive.
It is suflBcient if he intended that his conduct should induce another to act upon it, and the other, relying
on it, did so act." 2 Pom. Eq. Jur. §§ 804,
805, et seq.
The ease of Brant*v. Coal Co.,
93 U. S. 326, pressed upon us by counsel for
complainant as establishing the contention
that fraud is an essential element in the application of the doctrine of estoppel, and that
it is essential that the party invoking the estoppel was himself not only destitute of the
knowledge of the true state of the title, but
also of any convenient or available means of
acquiring such knowledge, merits special
mention. In addition to what we have already said as to the first proposition, we will
be content to adopt Mr. Pomeroy's note upon
this case, where, after quoting freely of the
opinion, he says: "With great deference to
the opinion of so able a judge, I think his
error in this passage is evident
It consists
In taking a special rule, established from
motives of policy for a particular condition
of fact, and raising It to the position of a
universal rule. Where an estoppel by conduct is alleged to prevent a legal owner of
land from asserting his legal title, courts
of equity, in order to avoid the literal requirements of the statute of frauds, were
driven to the element of fraud in the conduct as essential. See the text, sections 805807. The passage quoted from Judge Story
Is dealing with this long-settled rule of equity, and not with the subject of equitable
estoppel in general. When this special rule
is made universal, its inconsistency with
many familiar Instances of equitable estoppel becomes apparent, and Judge Field is
forced to escape from the antagonism by
denying that these instances do in fact belong to the doctrine. If this conclusion be
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then some of the most important and
well-settled species of the estoppel, uniformly
regarded as such by text writers and courts,
must be abandoned, and the beneficent doctrine itself must be curtailed In its operation
to one particular class of cases. This result
is in direct opposition to the tendency of judicial decisions, and of the discussion of
text writers."
See note 1 to section 806,
Pom. Eq. Jut., and cases there dted. It is
worthy of notice, also, that, in the opinion
referred to, Judge Field quotes approvingly
from the Pennsylvania case of Hill v. Epley,
31 Pa. 334, language which is practically, to
all intents, an abandonment of the extreme
position supposed to be maintained in the
Brant Case.
The language referred to is:
"The primary ground of the doctrine is that
it would be a fraud in a party to assert
what his previous conduct had denied, when
on the faith of that denial others have acted." The element of fraud is essential either
in the intention of the party estopped, or in
the effect of the evidence which he attempts
to set up; so that at last the difficulty seems
to be in the use of terms, rather than in the
true principles controlling the doctrine under
consideration. As to the second proposition
for which the Brant Case is cited, it Is sufficient to say that it does not sustain the position that the mutuality of the mistake, or
the possibility of having discovered it, prevents the application of the doctrine of estoppel.
It merely asserts the familiar rule
that where the party setting up the estoppel
knew the true condition of the titie, either
in fact or in contemplation of law, the doctrine will not avail him; the fact being in
that case, as shown in the opinion, that "he
knew he was obtaining only a life-estate by
his purchase."
This opinion is already too long to allow
further elaboration on the question of estoppel under the facts of this case.
It will,
however, not be out of place to add that I
find nothing in the numerous reported cases
in this state, from Patton v. McClure, Mart.
& Y. 339, down to Allen v. Westbrook, 16
Lea, 251, that makes vrillful fraud on the
part of the party sought to be estopped, in
the act constituting the grounds of the estoppel, essential to the application of the
doctrine. We hold, therefore, that there is,
in the case at bar, on the facts as found by
the arbitrator, every element of an equitable
estoppel, and complainants must be repelled.
The disability of coverture Is not sufficient
to defeat this result. Let the decree of the
chancellor be affirmed, with costs.
correct,
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STARRY r. KORAB.
(21

N. W.

eOO.

65 Iowa, 267.)

Supreme Court of Iowa.

Dec. 8, 1884.

Appeal from superior court of Cedar

Rap-

Ids.

This is an appeal from an order in a gardischarging the garnishment proceeding
Plaintiff obtained judgment against
nishee.
one Joseph Lustick, on which execution issued, and appellee was garnished as a supposAt
ed debtor of the defendant in execution.
the proper time he appeared, and answered
that he was not indebted to said Lustick in
any sum, and that he did not have any propbelonging to him.
erty in his possession
Plaintiff filed a pleading controverting this
answer, in which It is alleged that in a conversation had between plaintiff and garnishee before the execution was issued, garnishee stated that he was indebted to Lustick
in a certain sum, and that he would not pay
the same to Lustick until plaintiff had an
opportunity to procure the Issuance of an
execution on said judgment and serve notice
of garnishment on him thereunder; and that,
and believing
relying on this representation,
it to be true, plaintiff, at great expense and
trouble to himself, procured said execution
to issue, and caused the garnishee to be served with notice of garnishment thereunder,
and that the garnishee is now estopped by his
and conduct from denying that
representation
he was indebted to Lustick at the time he
The garnishee
was served with the notice.
demurred to this pleading on the ground that
it did not show that he was in fact indebted
to Lustick when the notice of garnishment
was served, and the facts averred in the
pleading did not create an estoppel. The demurrer was sustained, and, plaintiff declining to plead further, judgment was entered
Plaintiff appeals.
discharging the garnishee.
Blake & Hormel, for appellant.

& Swislier, for

Bowman

appellee.

REED, J. The purpose of the pleader was
undoubtedly to set up in the pleading controverting the answer of the garnishee what
The
an equitable estoppel.
Is denominated
effect of such estoppel is to preclude the party
from asserting a strict legal right, on the
ground that his assertion of such right, under
the circumstances of the case, would be
The
against equity and good conscience.
pleading assumes that at the time the notice
of garnishment was served on the garnishee
he was not in fact indebted to Lustick, and
that on strict legal grounds he was entitled
But the claim is that, havto be discharged.
ing induced plaintiff, by the representation
that he was Indebted to Lustick, to Institute
the garnishment proceeding and incur the expense and trouble incident thereto, it would
be manifestly unjust and inequitable in him
to assert his exemption from liability thereon. And the question presented by the record is whether, under the facts stated in the

pleading, the garnishee Is estopped to deny
that he Is indebted to Lustick.
It will be observed that the representation
on which plaintiff claims to have acted in
Instituting the garnishment proceedings consisted (1) In the statement of a matter of fact,
viz., that the garnishee was at that time inand
debted to Lustick in a certain amount;
as to his con(2) in a promise or agreement
duct in the future, viz., that he would withhold the amount and not pay it over to Lustick until plaintiff would have an opportunity
to procure an execution to issue, and notice
of garnishment to be served upon him. But
it does not appear from the averments of the
pleading that the statement as to the matter
of fact was not true when It was made; that
is, It is not averred that the garnishee was
not indebted to Lustick at the time the repSome time elapsed
resentation was made.
between the making of the representation

and the service of the garnishment notice,
and for anything that appears In the pleading
may have been indebted to
the garnishee
Lustick at the time of the representation,
and have paid the amount to him before the
notice was served upon him. If those are
the facts, the injury and damages which
would result to plaintiff In case of the garnishee's discharge would be occasioned, not
by his denial of the truth of his statement
that he was indebted to Lustick, but by his
failure to perform the agreement to retain in
his hands the amount of the Indebtedness
until the notice of garnishment should he
But an estoppel does not
served upon him.
arise from the mere failure of a party to perform an executory agreement.
The doctrine of estoppel is applied to prevent the injustice which would result if one
who has once asserted the existence of a fact,
and thereby induced another to act In the belief of the truth of that statement so as to
change his previous position, were permitted
afterwards to deny its truth. Under such
circumstances, and as against the one wbo
made the statement, the law is that it shall
Plckbe conclusively presumed to be true.
ard V. Sears, 6 Adol. & E. 469. But it is
difficult to conceive a case in which one who
is sued for the mere failure to perform an
executory agreement would be precluded by
the law from making any defense against the
claims. It may be that plaintiff has a cause
of action against the garnishee on the agreement; but If so he clearly cannot enforce it
in this proceeding.
His remedy in that case
must be sought in an original action agauist
the party as defendant. In this proceeding,
if he can recover at all, he can do so only by
showing either that the garnishee was Indebted to the defendant In execution when the
notice of garnishment was served on him,
or that such a state of facts existed as that
he Is estopped to deny that he was so indebted. The pleading In question, in our opinion,
does not show either of these states of fact.
Affirmed.

