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MONMOUTH PARK ASS,N
IRON YVORKS.

LIQUIDATED
v.

WALLIS

Atl. 140; 55 N. J. Law, 132.)
of
Errors
and Appeals of New Jersey.
Court
March 6, 1893.
(26

Error to supreme court.
Action on a contract by the Monmouth
Park Association against the Wallis Iron
Works. Plaintiff had judgment, and defend
ant brings error.
Reversed.
The other facts fully appear in the follow
ing statement by DIXON, J.:
The plaintiff brought an action in the su
to re
preme court against the defendant
cover $6,384.66,
and interest, as a ﬁnal bal
ance for work done, chieﬂy, under a sealed
contract
between
them. providing for the
construction
of a grand stand at the Mon
mouth Park race course. The present writ
of error is prosecuted by the defendant to
review questions of law raised at the trial in
the Hudson circuit. The following is a copy
of the contract:
“Articles of agreement made and concluded
this ﬁrst day of October, A. D. 1889, by and
between the Wallis Iron Works, a corpora
tion of New Jersey, of the ﬁrst part, and the
Monmouth Park Association, of the second
part, witnesseth,
that for and in considera
tion of the covenants and payments herein
after mentioned, to be made and performed
by the said party of the second part, the said
party of the ﬁrst part doth hereby covenant
and agree to furnish all the labor and ma
terials. and perform the work, necessary to
complete, in the most substantial
and work
manlike manner, to the satisfaction and ac
ceptance of the chief engineer of the said
party of the second part. a grand stand at
the race course of mid party of the second
part, at Monmouth Park, Monmouth Co., New
Jersey, excepting the necessary excavation,
incidental thereto; the said work to be ﬁn
ished as described in the approved plans and
following speciﬁcations,
to
and agreeably
the directions received from the said chief en
gineer, on or beiore the ﬁrst day of March,
In case the said party of the ﬁrst part
1890.
shall to fully and entirely, and in conformity
to the provisions and conditions of this agree
ment, perforn and complete the said work,
and each and every part and appurtenance
thereto, within the time hereinbefore limited
or
for such performance
and completion,
within such further time as, in accordance
with the provisions of this agreement. shall
be ﬁxed or allowed for such performance and
completion, the said party of the ﬁrst part
shall and will pay to the said party of the
second part the sum of one hundred dollars
v
ior each and every day that they, the said
party of the ﬁrst part, shall be in default,
which said sum of one hundred dollars per
day is hereby agreed upon, ﬁxed, and deter
mined by the parties hereto as the dam
ages which the party of the second part will
suffer by reason of such default, and not by
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way of penalty. And the said party of the
second part may and shall deduct and retain
the same out of any moneys which may be
due or become due to the party of the ffrst
part under this agreement.
“Speciﬁcation.
The entire work to be con
structed and ﬁnished, in every part, in a
good, substantial, and workmaniike manner,
according to the accompanying drawings and

speciﬁcations,
to the full extent and mean
ing of the same, and to the entire satisfaction,
approval, and acceptance of the chief en-'
gineer and owners of the said party of the
second part, and under the supervision and
direction
of such agent or agents as they
Additional detail and working
may appoint.
drawings will be furnished, in exempliﬁcation
of the foregoing, from time to time, as may
be required;
and it is distinctly understood,
that all such additional drawings are to be
considered as virtually embraced within, and
Fig
forming a part of. these speciﬁcations.
ured dimensions
shall in all cases be taken
in preference to scale measurements.
The
said engineer shall have the right to make
any alterations, additions, or omissions of
work or materials herein speciﬁed, or shown
on the drawings, during the progress of the
structure, that he may ﬁnd to be necessary,
and the same shall be acceded to by the said
party of the ﬁrst part, and carried into ef
fect, without in any way violating or vitiat
ing the contract. If any additions, altera
tions, or omissions are made in the struc
ture during the progress of the work, the
value of such shall be decided by the said
chief engineer, who shall make an equitable
allowance for the same, and shall add the
amount of said allowance to the contract
price of the work, if the cost has been in
creased, or shall deduct the amount. if the
cost has been lessened, as he, the said chief
The
engineer, may deem just and equitable.
said party of the second part will pay for no
extra work or material unless ordered in
writing by them, through their treasurer.
Any disagreement or difference between the
parties to this contract, upon any matter or
thing arising from these speciﬁcations, or the
drawings to which they refer, or to the con
tract for the work, or the kind or quality of
the work, required thereby, shall be decided
by the said chief engineer of the party of
the second part, whose decision and inter
of the same shall be considered
pretation
ﬁnal, conclusive, and binding upon both par
ties. All materials and labor used lbl‘0n;.‘,,ir
out the structure must be of the best of their
several kinds. and subject to the approval of
The said chief engineer
the chief engineer.
shall have full power, at any time during the
progress of the work, to reject any materials
that he may deem unsuitable for the purpose
for which they were intended, or which are
not in strict conformity with the spirit of
He shall also have the
these speciﬁcations.
power to cause any inferior or unsafe work
to be taken down and altered at the cost
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the said party of the ffrst part. Partic
ular care must be taken of all the ffnished
work, which work must be covered up and
thoroughly protected from injury or deface
ment, during the erection and completion
of
the structure.
All refuse material and rub
bish that may accumulate during the prog
ress of the work shad be removed
from
time to time as may be directed by the chief
engineer, and, on the completion of the work,
the structure,
grounds, and streets be. thor
oughly cleaned up, and the surplus material
and rubbish removed. The said party of the
second part will not transport free any of the
workmen or materials for this work, but all
materials must be shipped in the name of the
party of the ﬁrst part, and in no case shall
it be shipped in care of, or in the name of,
‘the company, or any of its oﬂicers or em
ployee, and said party of the ﬁrst part must
pay the regular freight rates arranged for
with the freight department.
“And the said party of the second part
doth promise and agree to pay to the said
party of the ﬁrst part, for the work to be
done under this contract, the following prices,
to wit: One hundred and thirty-three thou
On or about the last
sand ($133,000) dollars.
(day of each month, during the progress of
‘this work, an estimate shall be made of the
relative value of the work done and deliver
ed, to be judged by the engineer; and ninety
per cent. of the amount of said estimate shall
be paid to the party of the ﬁrst part on or
about the ﬁfteenth day of the following
And when all the work embraced in
month.
this contract is completed, agreeably to the
with the
and in accordance
speciﬁcations,
.directions,
and to the satisfaction and ac
.ceptance, of the engineer, there shall be a
ﬁnal estimate made of said work according
to the terms of this agreement, when the bal
.ance appearing due to the said party of the
ﬁrst part shall be paid to them, within thirty
days thereafter, upon their giving a release,
under seal, to the party'of the second part,
from all claims and demands whatsoever
growing in any manner out of this agreement,
.and upon their procuring and delivering to
the parties of the second part full releases. in
proper form, and duly executed, from me
chanics and material men, of all liens, claims,
and demands for materials furnished and
provided, and work and labor done and per
formed, upon or aboutvthe work herein con
tracted for under this contract It is fur
ther covenanted and agreed between the said
parties that the said party of the ﬁrst part
will at all times give personal attention, by
who shall superin
.competent representative,
tend the work. It is further agreed that the
contractors are not to interfere in any way
with the construction of the bookmakers’
stand, members’ stand or the paddocks, or
other work. It is further agreed and under
stood that the work embraced in this con
‘ tract shall be commenced
within ten days
from this date, and prosecuted with such
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force as the engineer shall deem adequate
to its completion
within the time speciﬁed;
and if at any time the said party of the ﬁrst
part shall refuse or neglect to prosecute the
work with a force suﬂicient, in the opinion
of the said engineer, for its completion with
in the time speciﬁed in this agreement, then,
in that case, the said engineer in charge. or
such agents as the engineer shall designate,
may proceed to employ such a number of
workmen,
laborers,
and overseers as may,
in the opinion of the said engineer, be neces
sary to insure the completion of the work
within the time hereinbefore limited, at such
wages as he may ﬁnd necessary or expedient
to give, pay all persons so employed, and
charge over the amount so paid to the party
of the ﬁrst part as for so much money paid
to them on said contract, or for the failure
to prosecute
the work with an adequate
force,
for noncompliance
with
his di
rections
in regard to the manner of con
structing it, or, for any other omission or
neglect of the requirements
of this agree
ment and speciﬁcations
on the part of the
party of the ﬁrst part, the said engineer
may, at his discretion, declare this contract,
or any portion or section embraced in lt,
void. And the said party of the ﬁrst part hath
further covenanted and agreed to take, use.
provide, and make all proper, necessary, and
precautions,
suﬂicient
safeguards,
and pro
tections against the occurrence or happening
of any accident, injuries, damages. or hurt to
any person or property during the progres
of the construction of the work herein con
tracted for, and to be responsible for, and to
indemnify and save harmless, the said par
ties of the second part, and the said engineer,
from the payments of all sums of money by
reason of all or any such accidents, injuries,
damages, or hurt that may happen or occur
upon or about said work, and from all ﬁnes,
penalties, and loss incurred for or by reason
of the violation of any city or borough ordi
nance or regulation or law of the state, while
the said work is in progress of construction.
And it is mutually agreed and distinctly lili
derstood that the decision of the chief en
gineer shall be ﬁnal and conclusive in any
dispute which may arise between the par
ties to this agreement, relative to or touching
the same.
“In witness whereof, the parties herein
named have hereunto set their seals, and
caused their presents to be signed by their
secretary,
year herein ﬁrst
the day and
As to Wallis Iron Works,
above named.

James I. Taylor.. Wallis Iron Works. [Seal.]
Wm. T. Wallis, Sec‘y. The Monmouth Park
Ass’n.
[Seal.] By A. J. Cassatt, President.
Witness to signature of A. J. Cassatt: T.
M. Croft.
“It is hereby further agreed that, in addi
tion to the work hereinbefore described and
provided for, the said party of the ﬁrst part
shall provide as hearing pieces to receive
ends of puriins, and in lieu of the angle irons
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already provided

for, 3x6 angle irons, 10 8-10
lbs. per foot, and 7 feet long, well bolted to
roof truss and to purlin ends. The party of
the ﬁrst part will also construct, complete. the
front steps to grand stand, as per revised
of the fore
sheet No. 26. In consideration
going changes, the party of the second part
agrees to pay the additional sum of nineteen
dollars.
hundred and seventy-one ($1,971.61)

Wallis Iron Works.
Wm. T. Wallis,
[Seal.]
The .\Ionmouth Park Ass‘n.
Treas.
[Seal.]
By A. J. Cassatt, President. Witness this
11th day of December, 1889: T. M. Croft."
Added to this are “Revised Speciﬁcations,"
the last clause of which is: “Payments. On
or about the ﬁrst day of each month, the en
gineer

will

make

an

approximate

estimate

of the amount of work erected and delivered
during the preced
under these speciﬁcations
ing month, and the contractor will be paid
ninety per cent. of the amount of these esti
mates. Thirty days after the acceptance of
the completed work by the owner, the retain

cent. will be paid the contractor,
upon his furnishing satisfactory evidence that
no liens or unsatisﬁed
claims exist on the
work, or any part of it." These speciﬁcations
were also signed and sealed by the parties.
The pleadings are sufﬁcient to warrant the
questions
involved in the exceptions taken
at the trial.
ed ten per

Jos. D. Bedle, for plaintiff in error.
bert Collins, for defendant in error.

Gil

DIXON, J. (after stating the facts). The
ﬁrst exception to be considered took its rise
from the fact that the structure was not com
pleted within the time limited by the con
, tract, nor until 94 days after the expira
tion of a month’s extension of that time.
The defendant claimed a deduction or set
off of $100 for each day,s delay. The plain
tiff met this claim by insisting that the
clause in the contract mentioning
the $100
per day is unintelligible, and therefore nuga
tory, because in its opening line it reads:
“In case the said party of the ﬁrst part shall
' ‘ ' to fully and entirely," etc., omitting
any effective verb. We agree, however, with
the trial judge, in thinking that the context
shows the verb which should be supplied.
It makes the $100 payable for each day that
“the party of the ﬁrst part shall be in de
fault." This plainly indicates the verb “fail"
as the

omitted

word,

to be supplied

as an

equivalent for the expression, "be in default."
The right of a court of law to read an in
strument according to the obvious intention
of the parties, in spite of clerical errors or
omissions which can be corrected by perusing
the instrument, is suﬂlciently vindicated by
the decision of this court in Sisson v. Don
nelly, 36 N. J. Law, 432. See, also, Burchell
v. Clark, 2 C. P. Div. 88.
Taking the clause thus perfected, the plain
tif! urged that the $100 a day was a penalty;
and so the trial judge ruled. requiring that
the defendant should prove the actual dam
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ages, and be allowed only for what was
proved.
To this ruling the defendant except
ed.
In determining whether a sum which’
contracting parties have declared payable on
default in performance
of their contract is
to be deemed a penalty, or liquidated dam
ages, the general rule is that the agreement
of the parties will be effectuated.
Their
agreement will, however, be ascertained
by
considering,
not only particular words in
their contract, but the whole scope of their
bargain,
including the subject to which it
If, on such consideration, it appears
relates.
that they have provided for larger damages
than the law permits. e. g. more than the
legal rate for the nonpayment
of money, or
that they have provided for the same dam
ages on the breach of any one of several
stipulations, when the loss resulting from
such breaches clearly must differ in amount,
or that they have named an excessive sum
in a case where the real damages are cer
tain, or readily reducible
to certainty by
proof before a jury, or a sum which it would
be unconscionable
to award, under any of
these conditions the sum designated is deem
ed a penalty.
And if it be doubtful, on the
whole agreement, whether the sum is in
tended as a penalty or as liquidated damages,
it will be construed as a penalty, because the
law favors mere indemnity. But when dam- L
ages are to be sustained by the breach of a
single stipulation, and they are uncertain in
amount, and not readily susceptible of proof
under the rules of evidence, then, if the par
ties have agreed upon a sum as the measure
of compensation for the breach, and that sum
is not disproportionate to the presumable
loss, it may be recovered as liquidated dam
ages.
These are the general principles laid
down in the text books. and recognized in the
judicial Reports of this state.
Cheddick’s
Ex‘r v. Marsh, 21 N. J. Law, 463; Whitﬁeld
v. Levy, 35 N. J. Law, 149; Hoagland v.
Segur, 38 N. J. Law, 230; Lansing v. Dodd,
45 N. J. Law, 525.
In the present case the
default consists of the breach of a single
v
covenant, to complete the grand stand as described in the approved plans and speciﬁca
tions within the time limited. It is plain that
the loss to result from such a breach is not

/

easily ascertainable. The magnitude and im
portance of the grand stand may be inferred
from its cost,—$133,000. It formed a neces
sary part of a very expensive enterprise.
The structure was not one that could be said
to have a deﬁnable rental value.
Its worth
depended upon the success of the entire ven
ture.
How far the noncompletion of this
ediﬁce might affect that success, and what
the proﬁts or losses of the scheme would be,
were topies for conjecture only. The condi-V

/

tions. therefore, seem to have been such as to
justify the parties in settling for themselves
the measure of compensation.
The stipula
tions of parties for speciﬁed damages on the
breach of a contract to build within a limited
time have frequently been enforced by the

/
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courts.
In Fletcher v. Dyche, 2 Term R. 32,
£10 per week for delay in ﬁnishing the parish
church; in Duckworth v. Alison, 1 Mees. &
W. 412, £5 per week for delay in completing
repairs of a warehouse; in Legge v. Har
lock, 12 Q. B. 1015, £1 per day for delay in
erecting a barn, wagon shed, and granary;
in Law v. Local Board (1892) 1 Q. B. 127,
£100 and £5 per week for delay in construct
ing sewerage works; in Ward v. Building
Co., 125 N. Y. 230, 26 N. E. $6, $10 a
day for delay in erecting dwelling houses;
and in Malone v. City of Philadelphia (Pa.
Sup.) 23 Atl. 628, $50 a day for delay in com
pleting a municipal bridge,—were all deemed
liquidated damages.
has referred
Counsel
as to two cases of building contracts, where
a different conclusion was reached:
Mul
doon v. Lynch, 66 Cal. 536, 6 Pac. 417, and
Clements v. Railroad Co., 132 Pa. St. 445, 10
Atl. 274, 276. In the former case a statutory
rule prevailed, and in the latter the real dam
age was easily ascertainable, and the stipu
In the case
lated sum was unconscionable.
at bar we have no data for saying that $100
a day was unconscionable.
The sole ques
tion remaining on this exception, therefore, is
whether the parties have agreed upon the
sum named as liquidated damages.
Their lan
guage seems, indisputably, to have this mean
ing. They expressly declare the sum to be
agreed upon as the damages which the de
fendant will suffer, they expressly deny that
they mean it as a penalty, and they provide
for its deduction and retention by the de
fendant in a mode which could be applied
,
only if the sum be considered liquidatwl.ﬂam
ages.
But it is argued that as th :
vid ‘st
authorized the engineer of the defen\..l.it to
make any alterations or additions that he
might ﬁnd necessary during the progress of
the structure, and required the plaintiff to
accede thereto, it is unreasonable
to suppose
that the plaintiff could have intended to bind
itself, in liquidated damages, for delay in
completing such a changeable contract.
But
this argument seems to be aside from the
present inquiry, which is, not whether the
plaintiff became responsible for damages by
reason of the noncompletion
of the grand
stand on the day named. but whether, if it
did becbme so responsible, those damages
are liquidated by the contract. On the ques
tion ﬁrst stated, changes ordered by the en
gineer may afford matter for consideration;
on the second question, they are irrelevant.
Certainly the bills of exceptions do not indi
cate any alterations or additions which, as
matter of law, would relieve the plaintiff
from responsibility for the admitted delay,
and consequently there may have been
ground for considering the defendant’s dam
If there was, the amount of the dam
ages.
ages was adjusted by the contract at $100
per day. We think the ruling at the circuit
'
on this point was erroneous.
We think, also, that the letter, Exhibit P
8, written September
10, 1890, by F. Latou
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rette to the plaintiff, was illegally received in
evidence.
It was offered and admitted as a
decision by the chief engineer of the defend
ant uuder the contract.
Since it was writ
ten after the completion of the work. and
after the writer had ceased to be the engi
neer of the defendant, and without notice to
the defendant, it could not possess the char
acter attributed to it.
The only other exception which it appears
useful to notice is that relating to the exist
ence of claims by outside parties.
The agree
ment contains two clauses on this subject,——
one under the head, “Speciﬂcation;" the oth
er, under the head; “Revised Speciﬁcation."
It seems proper to hold that the latter clause
is substituted in the contract for the former,
and therefore it only need be considered.
It
“Thirty days after the acceptance of
reads:
the completed
work by the owner, the re
tained ten per cent. will be paid the contract
or, upon his furnishing satisfactory evidence
that no liens or unsatisﬁed claims exist on
the work, or any part of it."
The expres
sion, “liens or unsatisfied claims on the work,"
must mean claims which can be enforced
against the work, and such claims could exist
only under our mechanic’s lien law.
By
“liens" the parties intended claims ﬂied un
der that law; by “unsatisﬁed claims," they
intended claims which were not, but might
be, ﬁled under that law.
The statute (RtL
vision, p. 668, § 2) provides “that when any
building shall be erected, in whole or in part,
by contract in writing, such building, and
the land whereon it stands, shall be liable to
the contractor alone for work done or ma
terials furnished in pursuance of such con
tract: provided such contract, or a dupli
cate thereof, be ﬂied in..the ofﬁce of the clerk
of the county in which such building is sit
uate before such work done or materials fur
nished;" and (section 13) “that no debt shall
be a lien by virtue of this act unless a claim
is ﬁled as hereinbefore provided within one
year from the furnishing the materials or
performing the labor for which such debt is
due."
The contract between these parties
was ﬁled January 2, 1890.
Hence no liens
could arise in favor of outside parties for
work done or materials furnished after that
For work done or materials furnished
date.
before that date, no debt would be a lien un
less a claim were ﬂied within a year, i. e.
before January 2, 1891.
At the date last
named, no such claim was ﬁled, and, so far
as appears, no. such claim was ever ﬁled.
The suit was commenced .\Iarch 12, 1891.
We think these facts furnished satisfactory
evidence that there were no liens or unsatis
ﬁed claims on the work when the action was
brought, and that on this point there was no
error at the trial.
The other exceptions adverted to by counsel
for the defendant are either untenable, or on
questions not likely to arise upon a new trial.
Let the judgment be reversed, and a venire
de novo be awarded.
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KECK

v.

(24 Atl. 170,

BIEBER.
148

Pa.

Supreme Court of Pennsylvania.

645.)

,

May 2,1892.

Appeal from court of common pleas, Le
high county; Edwin Albright, Judge.
Assumpsit by Emeline C. Keck against Syl
vester Bieber on a bond whereby he prom
ised to pay her $2,000 upon the non.perform
ance of certain conditions. There was no
dispute as to the breach of condition, and
a verdict was directed for plaintiff for the
full amount of the bond. From a judgment
entered
versed.
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thereon,

defendant

appeals.

Re-

Jas. S. Biery and Edward Harvey, for ap
pellant. C. J. Erdman and R. E. Wright,s
Sons, for appellee.

MITCHELL, J. The general principle up!
on which the law awards damages is com'
The amount
pensation for the loss suffered.
may be ﬁxed by the parties in advance, but,/
where a lump sum is named by them, the,
court will always look into the question".
whether this is really liquidated damages or‘
only a penalty, the presumption being that
it is the latter. The name by which it is,
called is but of slight weight, the controlling
elements being the intent of the parties and
the special circumstances of the case. The
subject has always presented diﬁiculties in
the formulation of a general rule, and es
pecially in its application. The books are
full of inharmonious decisions. In no state,
however, have the difﬁculties been more suc
cessfully minimized than in Pennsylvania,
and in no case that I have seen is there a
better generalization than that by Agnew,
J., in Streeper v. Williams, 48 Pa. St. 450:
“In each case we must look at the language
of the contract, the intention of the parties
as gathered from all its provisions, the sub
ject of the contract and its surroundings, the
ease or diﬂiculty of measuring the breach in
damages, and the sum stipulated, and from
the whole gather the view which good con
science and equity ought to take of the case."
The only criticism to which this would seem
to be fairly open is that it does not perhaps
give suﬂicient prominence to the intention
of the parties as the controlling element, and
it should therefore be read in connection
with the restatement of it by our late Broth
er Clark, in March v. Allabough, 103 Pa. St.
335: “The question ‘ ' “ is to be de
by the intention of the parties,
.termined
drawn from the words of the whole contract,
examined in the light of its subject-matter
and its surroundings; and in this examina
tion we must consider the relation which the
sum stipulated bear to the extent of the in
jury which may be caused by the several
breaches provided against, the eae or diﬂl
culty of measuring a breach in damages, and
such other matters as are legally or neces

sarily inherent in the transaction." The in
tent of the parties being, therefore, the prin
cipal object of ascertainment, Greenleaf lays
down certain rules as the result of the cases,
and, among them, that the sum is to be
taken as a penalty “where the agreement
contains several matters of different degrees
of importance, and yet the sum named is
payable for the breach of any, even the
least." 2 Greenl. Ev. § 258. This rule is
approved in Shreve v. Brereton, 51 Pa. St.
175, and the present case falls exactly within
it. The conditions of the appellant,s bond
are two—First, be is to “save, defend, keep
harmless,
and indemnify the said Emelina
C. Keck" from liability by reason of the as- ’
signment to him over the head of Neiser,
and the termination of the latter’s mining
rights. This is clearly a covenant for indem
nity only, and, as no breach was assigned,
But, second
need not be further discussed.
ly, he is to pay the royalty accruing in the ,
future, and “keep and perform all the cove
nants, conditions, and stipulations of the said
lease and assignment." Turning now to the
lease, we ﬁnd that plaintiffs covenants with
Kemmerer, which appellant thus bound him
self to keep and perform, were to save harm
less and indemnify him against all costs and
damages to his neighbors from the washing
of the ore, to run the water in such places as
the lessor should order, to pay a stipulated
royalty, to ﬁll up holes made and left in the
search for ore, to produce or pay royalty up
on a minimum of one thousand tons a year,
‘to use the old wagon road for hauling said
iron ore. and, in case there are gates or bars
‘ ' I to keep said gates
road,
on s
and bars in repair, ' ' ' and keep them
shut when through," etc. The assignment
adds to these a covenant to pay plaintiff,
the assignor, an additional royalty upon a
sliding scale of the price of ore per ton. No
better illustration of the propriety of the rule
referred to could be stated. Here are nu
merous covenants of the most varied
kinds\
and importance. The covenants
to indem
against
against
nify
claims by Neiser, and
damages to the neighbors by the operation
of washing, are undertakings which may be
of serious magnitude; and under Dick v. Gas
kill, 2 Whart. 184; Shreve v. Brereton, 51
Pa. St. 175; Moore v. Colt, 127 Pa. St. 289, 18
Atl. 8,-and similar cases, the recovery for a
breach would probably not be limited by th
sum named in the bond. On the other hand,
the covenants to ﬁll up the holes made in
prospecting for ore, and to keep the gates on
the old wagon road in repair and shut, are
against such trivial inconveniences that it
would savor of absurdity to suppose that the
parties meant to stipulate for $2,000 damages
for the breach of any one of them. We are
therefore of opinion that defendant,s fourth
point, that the contract of the parties was
for a penalty, should have been aﬂirmed.
It will not follow, however, as appellee seems
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to fear, that her recovery must be limited to
the loss of the royalty due her at the time
of bringing suit, and that she must bring re
peated suits for future failures to pay. The
defendant has, by his acts, disabled hlmelt
absolutely and permanently from perform
ance of his covenants.
Under such circum
LAW n1m.—9

DAMAGES.

129

the plaintlff may sue on the con
tract from time to time for the royalties due,
and for such other damages as she may sut
fer, or she may, at her election, treat the
contract as rescinded, and claim damages
in one action for the entire breach. Judg
ment reversed, and venire de novo awarded.
stances,

/
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Supreme Court

W.

262,

91 Tenn.

of Tennessee.

father as next friend, upon a quantum
meruit. The contract has been set up as
a defense to her suit.
The circuitjudge being of opinion that
the contract was invalid, as being one
with a minor who had a legal right to
repudiate same, gave judgment for the
plaintiff. In this we think his honor erred.
lithe contract had been alone with the
minor. she might undoubtedly repudiate
it, and recover upon a quantum meruit.
The law would give the infant the privi
lege of judging whether such acontract
was beneﬁcial or not, and of avoiding it
if she elected to do so, and recovering the
value of her services as if she worked
without any contract. 10 Amer. & Eng.

JAMES.

154.)

Jan.

26,

Error to circuit court, Davidson
ty; W. K. MCAi.LI8TER, Judge.

1892.

coun

Action by liiinnie James,a minor, by
next friend, against the Tennessee
Manufacturing Company, to recover on a
quantum meruit ior work and labor per
iormed by her ior defendant. Judgment
ior plaintiff, and defendant brings error.

her

Reversed.
Dickinson

& Frazer.ior plaintiff in error.
Wickware, for defendant in error.

Enc.Law,tit.“Infant."

1

Q__.

‘

But thiscontract

was in law with the father, who agreed
that the wages in law due to him might
be paid over to his child, “subject to all
the conditions
of this contract." The
wages of a minor. peculiar circumstances
out of the way. are due to the father.
This springs from his legal duly to sup
port and educate his child. He may per
mit the minor to take and use his own
earnings.
This is called “emancipation."
and emancipation will be a defense to th
father,s suit ior the minor,s wages. It
may be express or implied; entire or par
tial. It may be conditional. it may be
in writing or oral; ior the whole minority
or ior a shorter term; as to a part of the
child,s wages or as to the whole. Eman
cipation will not enlarge the minor’s ca
pacity to contract; it simply precludes
the father from asserting his claim to the
wages of his child. Bish. Cont. § 898. If
one employ a minor with notice of the
of the infant, it will be
non-emancipation
no defense to the father,s suit for the
wages that the child has received them.
On the other hand, payment to the father
will be no defense to the minor’s suit. if
the employer knew of the fact of emanci
pation.
These principles oi the'common
law are well settled, and have not been
affected by statute.
Cloud v. Hamilton,
11 Humph. N15.
The cases in America are
collected in a note to Wilson v. McMillan,
35 Amer. Rep. 117.
In view of these principles, we must con
strue the contract of the father as an
emancipation, subject to the conditions as
to damages in case his child shall quit
without cause and without the stipulated
he had said:
notice. It is as much as
"My child is a minor. As such,
am en
am willing that she
titled to her wages.
shall work in your mill, and that the
wages she may earn shall be paid to her.
agree that she shall comply with this
contract, and,
she does not, then the
wages legally due me shall be detained by
you to the extent provided in the contract
make ior her, and only such wages paid
to her as would be entitled to receive
the contract were exclusively with me. "
This was a conditional emancipation, un
der a special contract made by and with
Her
the father ior himselfand his child.
emancipation was partial.
The father,
legal right to her en tire wages,
having
has stipulated that none shall be paid her
beyond the sum due under this agreement
with him.
this contract is binding on

.

v

I

if

.\iinnic James. a minor, was
an vmployc of the ap1vl'»nr_ " 1..-t.pm-li_
tion engaged in the manufacture of cotton
goods. The contract of employment was
in writing, and was with the minor and
her father. By oneofthe provisions of the
contract it was stipulated that the em
ploye should give two weeks‘ notice of her
intention to quit. his further provided
that' in caseshe should leave without giv
ing two weeks’ notice, “or fail or refuse
to faithfully work during a period of two
weeks after giving notice oi an intention
to leave, " ‘ ‘ then it is hereby agreed
that the amount stated below ior the
class to which I may belong is agreed
upon as liquidated damages due said Ten
Company at the
nessee Manufacturing
time of my failure to comply with the
terms of this contract, to compensate it
for all damages, both actual and exem
plary, and all loss, arisingfrom my failure
to carry out the terms of this agreement;
and it is further agreed upon that said
amount, applicable to the class of em
ployes to which I may belong, shall be de
ducted from any sum which maybe due
me by said company, whether on account
of services rendered or otherwise.” The
class to which appellee belonged was that
of those receiving 50 cents per day and un
der $1. The damages stipulated ior this
class was $10. At the foot of this agree
ment. which was signed by appellee, was
this further agreement signed by her in
ther: “ ’1‘he foregoing agreement has been
the
read by me, and, fully understanding
same, it is also agreed to by me, as binding
both me and my daughter, Minnie James,
who is legally disqualiﬁed from making
this contract, to all its terms and con
I agree, further, that said Minnie
ditions.
James is hereby authorized to receive the
wages of said work, and that all sums
paid to said employe are to be accepted
as fully discharging all liability, to the full
amount so paid; and said wages are to
be subject to all the conditions of this con
tract, as though said employs was legally
empowered to .act in person."
Appellee
gave notice of her intention to leave, and
thereafter worked 10 days, but at the end
of that time quit without any excuse.
At
the time she quit there was due her 20
days’ wages, including the 10 days after
her notice. if the stipulation as to dam
ages is invalid. then the company is due
her $10; if valid. then nothing is due her.
lfpon quitting she brought suit, by her
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him, the minor cannot recover beyond its.l holding the sum stipulated as liquidated
limits.
if the contract is invalid as to I damages'
him, as stipulating ior a penalty, then it
The plaintifi in error was a cotton-mill,
will not be in the way of plaintiff,s suit.
having in its employment
hundreds oi
We agree with the circuit judge in holding
hands. The work is divided into manv
that this contract does not fall within the departments.
The
raw
material
is
case of Schrimpf v. Manufacturing Co., 86
handled by one set of hands, and put in
Tenn. 219, 6 S. W. Rep. 131. That case
condition ior another, and the second deconcerned a contract construed as stipu
partment still further advances its manu
la ting ior a penalty in case of a breach. It facture; and so on, through successive
was held not to be an agreement ior liqui
stages of progress. The evidence shows
dated damages, because the iorfelturecov
that each department is dependent upon
breach,
wages
cred all the
due at time of
that immediately below it. Now, if the
regardless of amount due, and regardless
operatives of one department quit, or their
as to whether the arrearages were the
work is delayed. its effect is ielt in all to a
greater or less degree.
consequence of the default oi the company.
It is also shown
It wasa contract harsh and unconscion
that it is not always easy to replace an
operative at once, and that the uncx pected
able. lt preserved no proportion bet ween
quitting of even one hand will to some ex
the sum forfeited and the actual damages,
and put all employee upon same iooting,
tent afiect the results
the mill.
Yet the eﬁdence showsthroughout
t let it would be
whether much or little was earned. much
or little due, when breach occurred. The impossible to calculate with any certainty
the precise, actual loss due to an unex
damages were to he all that was due, in
pected
breach of an em ploye’s engage
any case. To one, this might have been
ment; though it is shown that there are
the wages of months; to another, the
some departments oi work where thequit
earnings of but a day. But in that case
ting of a small number of hands. without
Chief Justice TURN]-DY quoted and indorsed
notice, would stop the entire mill. and
the language oi CAMPBELL, J., in Richard
throw other hundreds out ofemployment.
son v. Woenler, 26 Mich.90, where he said:
“
In this day of great inctories, and the
We have no diﬂiculty in holding that the
injury caused by the sudden breaking off 1 consequent division of labor into separate
departments, a degree of interdependence
of a contract oi service by either party in
volves such diﬂiculties concerning the act- i among employee exists, which they ought
and do recognize, and which makes the
nal loss as to render a reasonable agree
‘
obligation oi each to the whole, and to
ment ior stipulated damages appropriate.
If a ﬁxed sum, or a maximum within the common employer, all the more im
portant. The case is one, then, where
which wages unpaid and accruing since
certainty of some damage, and the uncer
the last pay-day might be forieited,should
tainty of means and standards by which
be agreed on. and shall not be unreason
the actual damage can be ascertained, re
able or an oppressive exaction, there would
seem to be no legal objection to the stip- . quire the courts to uphold the contract
ulation, if both parties are equally and
as one ior liquidated damages, and not as’
providing ior a penalty. The sum ﬁxed is
justly protected."
Applying these prin
ciples to the case for judgment, we have . certain. It is proportioned to the earning
capacity of theemploye, and hence presum
no diﬂiculty in holding that the stipula
ably with regard to the particular results
tion here is ior liquidated damages. and
of a breach in each department.
not ior a penalty, and that thecontract is
There is
no hardship in the agreement requiring
neither
unreasonable
nor oppressive.
“The tendency and preference of the law is . 2 weeks‘ notice. if the operative leaves
ior good cause, the contract would not
to regard stated sums as a penalty, be
apply.
if able to work, the pay continues
cause actual damages can then be recov
on til notice has been worked out.
ered. and the recoverylimited to suchdam
ages. This tendency and preference, how
That she returned the next day after
quitting, and offered to work out her no
ever, do not exist when the actual dam
tice, is no compiiance.
K ages cannot be ascertained by any stand
The mischief had
been done. She had voluntarily, and with
ard. A stipulation to liquidate damages
out pretense of excuse, or asking to be re
in such cases is considered favorably.“ 1
leased, gone off, and left her work stand- ,
Suth. iiam. 490. This contract oi employ
ing, and endeavored to get others to go
ment on its face affords no data by which
with her. The damages had accrued, and,
the actual damages likely to result from
under the facts of this case, appellant was
its non.observance can with any certainty
not bound to restore her. Reverse. Judg
be ascertained.
Such a circumstance has
ment here ior plaintif?! in error.
been regarded as justifying the courts in
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Appeal by defendant from ajudgment
of the general term of the supreme court
in the second judicial department, afﬁrm
ing a judgment entered upon the decision
of the court after a trial without a jury.
Afﬁrmed.
Action ior breach of covenant to recov
er the sum of $5,000 as stipulated dam
ages. On the 15th of October, 1884, the de
fendant owned a cheese factory situate in
the town of Monroe, Orange county, com
prising two parcels of land, with the
buildings thereon, and
uantity of ﬁxt
ures, machinery, and "t )()|8 connected
therewith. For some time prior, with
the assistance oi her husband. Conrad
Gross, her brother-in-law, August Gross,
and her father. John Hoffman,she had
been engaged in the business oi manufact
uring cheeses at said factory known as
“
Fromage de Brie." “Fromage d’Isigny, "
Such cheeses were
and ".\‘eufchatel.”
made by a secret process known only to
herself and her said agents. On the day
last named, she entered into a sealed
agreement with the plaintiffs, whereby she
agreed to sell and transfer to them the
said factory and all its belongings, togeth
er with the “good-will, custom. trade
marks, and names used in and belonging
to the said business," ior the sum of $25.
1885,
000, to be paid and secured March
when possession was to be given. Said
instrument contained a covenant on her
part that she would "communicate after
the ﬁrst day of March, 1985, or cause to be
communicated,
to" said plaintiffs, “by
Conrad Gross, John Hoffman, and August
Gross, or one or other of them, the secret
of the manufacture of the cheeses known
as ‘Fromage de Brie,’ ‘Neuichatel,’ and
‘D’1signy,, and the recipe thereior, and
for each of them. and will instruct or
cause to be instructed them. and each of
them, in the manufacture thereof. And
that she and the said Conrad Gross, John
Hoffman, and August Gross will refrain
the secret recipe and
from communicating
instructions for the manuiactute of said
cheeses, or either of them. to any and all
persons other than the above-named par
ties of the second part, [plaintiffs,] and
.will also, after the ﬁrst day of April, 1885.
refrain from engaging in the business of
making, manufacturing,
or vending of
said cheeses, or either of them, and from
the use of the trade-marks or names, or ei
ther of them, hereby agreed to be trans
ferred in connection with said cheeses, or
either of them, or with any similar prod
uct, under the penalty of ﬁve thousand
dollars, which is hereby named as stipu
lated damages to be paid by the party of
the ﬁrst part, [defendant,] or her heirs,
executors, administrators, or assigns, in
case of a violation by the party of the
ﬁrst part [defendant] of this covenant,
of this contract. or any part thereof. with
in ﬁve years from the date hereof." She
further covenanted that she herself. as
Well as “said Conrad Gross, John Hoff
man, and August Gross, during and up to
a

.

1,

‘

until the ﬁrst day of May, 1885, shall
continue and remain in said county of
Orange, and from time to time, and at all
reasonable times during said period, by
herself, or by said Conrad Gross, John
Hoffman, and August Gross, whenever so
requested by the said parties of the second
part, [plaintiffs,] impart to them, or ei
ther of them, the secret of making such
cheeses, and each of them, and instruct
them, and each of them, in the process of
of
manufacturing
the same, and each
them, as fully as she or the said Conrad
Gross, John Hoffman, or August Gross,
or either of them, are iniormed concern
ing the same.” Both parties appear to
have duly kept and periormed the agree
ment, except that, as thetriai court iound,
“subsequently to the 1st day of May, 1885,
lonrad Gross, the husband of defendant,
went to New York city, and engaged in
the busmess of selling ‘ioreign and domes
tic iruits, and all kinds of cheese and saus
" "
ages, &c.,’
while so engaged
' " sold and and
personally
delivered
from his place of business to one John
Wassung three boxes of cheese marked
and named Fromage d’Isign_v,’ and hav
ing substantially the same trade-marks
thereon as that sold by defendant to
plaintiffs, and having stamped thereon
the name ‘Fromage d,Isigny,’ and that
said cheese so sold by him to said Was
sung was a similar product to that ior
merly manufactured by defendant. " Also,
that“said August Gross, the brother-in
law of defendant. subsequent to the 1st
day of May, 1885, engaged in the business
of retailing fancy groceries in the city of
New York. and in and during the fall of
1887, and prior to the commencement of
this action, kept ior sale at his place of
business in New York city boxes of cheese
marked or stamped ‘Fromage d’lsign_v."’
The court further iound that the cheese
under the name
so sold by Conrad Gross
_ “
was neversold by
of “ Fromuge d’lsigny,
plaintiffs, nor made or manufactured by
them, or either of them, but that the
same was a similar product." The court
found as conclusions of law that said
agreement was a reasonable one. and
was iounded upon a good and sufﬁcient
consideration; that said sale by Conrad
and said keeping ior sale by August
Gross was a direct violation of the cove
nant in question; that the restriction im
posed was no more than the interests of
the parties required, and that it was not
in restraint of trade or against public
Judgment was ordered ior the
policy.
plaintiffs ior the sum of $5,000 as stipulat
ed damages.
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John Fennel, ior appellant.
con, ior respondents.

Henry

Ba

VANN, J. (after.stating the facts).
The business carried on by the defend
ant was iounded on a secret process
known only to herself and her agents.
She had the right to continue the busi
ness, and by keeping

her secret to enjoy
its beneﬁts to any practicable extent.
She also had the right to sell the business,
including as an essential part thereof the
secret process, and, in order to place the
purchasers in the same position that she

LIQUJDATED
occupied, to promise to divulge the secret
to them alone, and to keep it irom every
one else. In no other way could she sell
what she had, and get what it was worth.
Having the right to make this promise,
she also had the right to make it good to
her vendees, and to protect them by cove
nants with proper safeguards against the
consequences 0! any violation. Such a
contract simply leit matters substantially
as they were beiore the sale, except that
the seller oi the secret had agreed that she
would not destroy its value after she had
received iull value ior it. The covenant
was not in general restraint oi trade, but

J
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that neither she nor they will disclose the
secret, or engage in making or selling ei
ther kind oi cheese, or use the trade-marks
or names connected with the business.
We do not think that a personal act oi the
deiendantis essential to a violation oi this
covenant by her; ior if she permits, or
even does not prevent, her agents from

doing the prohibited acts, the promise is
While it is her exclusive cove
broken.
nant, it relates to the action of others;
and, it they do what she agreed that they
would not do, it is a breach by her. al
though not her own act. She violated her
agreement, not by selling herself, but by
was a reasonable measure oi mutual pro
not preventing others irom selling. This
tection to the parties, as it enabled the
construction oi the restrictive part of the
one to sell at the highest price, and the
covenant would hardly be open to ques
tion, were it not that in the same sentence
other to get what they paid ior. It im
posed no restriction upon either that was
or compensatory
occurs the reparative
part designed to make the plaintifis whole
not beneﬁcial to the other, by enhancing
the price to the seller, or protecting the
ii the deiendant either could not or did
purchaser.
Recent cases make it very
not keep her agreement. While this pro
clear that such an agreement is not op
vides that any violation involves the pen
posed to public policy, even ii the restric
alty oi $5,000, it adds, “ which sum is here
tion was unlimited as to both time and
to be
by named as stipulated damage
territory. Match Co. v. Roeber, 106 N. Y.
paid " by the defendant incase oi a viola
473, 13 N. E. Rep. 419: Hodge v. Sloan, 107
tion by her oi the covenant in question.
N. Y. 244, 17 N. E. Rep. 335; Leslie v. Loril
What kind oi violation is thus referred to?
lard, 110 N. Y. 519, 534. 18 N. E. Rep. 363;
The defendant says a personal violation
Pool,
(Sup.) 4 N. Y.
Thermometer Co. v.
by her only, but we think, ior the reasons
Supp. 861. The restriction under consider
already given, that the spirit oi the agree
ation, however, was not unlimited as to
ment includes both a violation by her
time.
own act and by the act oi those whom
The chief reliance oi the defendant in
she did not prevent from selling, although
this court, where the point seems to have
she had agreed that they would not sell.
been raised ior the ﬁrst time, is that the
As no one not a party to a contract can
covenant, so far as stipulated damages
violate it, every act 01 deiend:int, iormer\.
agents contrary to her covenant was a vi- »
are concerned, is conﬁned to the personal
acts oi Mrs. Gross, and does not embrace
olation thereof by her, whether she knew ,f
the acts oi her agents. A careiul reading
oi it or assented to it or not. Whenever../
of the agreement, however, in the light oi
that was done which she agreed should
the circumstances surrounding the parties
not be done, it was a breach of a covenant
when it was made, shows that no such re
by her, even if the act was contraryto her
wishes, and in spite o! her efiorts to pre
suit was intended. What was the object
It was to heepsecrct,
of the covenant?
vent it. Her covenant was against a cer
at all hazards, the process upon which the tain act by any one oi iour persons, in
cluding herself.
Two of those persons
success of the business depended. On no
separately did the act which she had
other basis could the plaintiffs saiely buy,
agreed that neither oi them should do,
or the deiendantsell, ior what her property
was worth. Who had the power to keep
and thus there was a violation of the cove
the process secret? Clearly the defendant,
nant by her, the same as if she had done
if any one,as she had conﬁded it to no one
the act in person. The argument oi the
except her trusted agents. who were near
learned counsel ior the defendant that the
ly related to her by blood or marriage.
contract ﬁxed a sum to be paid in case of
a violation by the dciendant, but not in
But could she covenant against the acts of
“
by the other parties,"
case oi a violation
those over whom she had no control? She
had the right to so covenant, by assum
while plausible, is unsound, ior there were
ing the risk oi their actions; and, unless no "other parties" who could break the
she had done so, presumptively she could
covenant.
She was the sole covenantor,
not have sold her iactory ior so largea i and unless she kept the covenant she broke
it; and she did not keep it. As the actual
sum. It was safer ior her to sell with
damages ior a breach of the covenant
such a covenant than it was ior the plain
tlffs to buy without it. She could exercise
would necessarily be “wholly uncertain,
some power over her own husband and
and incapable oi being ascertained except
by conjecture, " wethink that the parties in
her lather and her husband,s brother, all
of whom had been associated with her in
tended to liquidate them when they pro
carrying on the business, and whose ac
vided that the sum named should be “as
stipulated damages. " Theuse oi the wordl
tions in certain other respects she assumed
“
penalty" under the circumstances is not
to control ior a limited time, whereas the
plaintiifs were powerless. unless they had
controlling. Bagley v Peddie, 16 N. Y.
469; Dakin
her promise to keep the process secret at
v. Williams, 17 Wend. 448,
the peril of paying heavily if she did not.
aﬂirmed 22 Wend. 201; Wooster v. Kisch,
It is not surprising, thereiore, to ﬁnd that 26 Hun, 61. As there is no other question
the restrictive part oi the covenant ap
that requires discussion, the judgment
plies with the same iorce to her agents
should be aiiirmed. with costs. All con
cur, except Baown J., not sitting.
that it does to herseli; ior she undertakes
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Error from district court, Labette coun
ty; Gnonor:CnA.\,ni.tI:n, Judge.
This was an action brought in the dis
trict court of Labette county by L. H.

Kemper against C. M. Condon to recover
as liquidated damages for the alleged
breach of the following written contract,
to-wit: “This agreement between L. H.
Kemper and (T. M. Condon witnesseth’
that whereas, the said Kemper has sold
to said Condon lot 7, block 38, in Oswego,
Kansas. said Condon,as a part ofthe con
sideration therefor, agrees to erect thereon
a two-story stone or brick building, not
less than 100 feet deep, within six months,
and to give use of the north wall thereof
to said Kemper; or else remove the house
now on lot 6, in said block 38, three feet
north of where it now stands, as said
Condon shall elect to do. and put said
building in as good condition asit is in its
present location. It is mutually agreed
between said parties that a failure on the
part of said Condon to perform these ob
ligations shall entitle said Kemper to re
cover from him the sum of ﬁve hundred
and ascertained
dollars as liquidated
damages ior the breach of this contract.
Oswego. Kansas. March
C. M. Coupon.
"
The defendant answered as iol
11. i887.
lows: “Said defendant admits the execu
tion and delivery of the writing marked
‘Exhibit A.’ attached to and made part
of plaintiff,s petition, but he alleges the
fact to be that said writing was executed
and delivered under a misapprehension
and a mistake of the facts in reference to
of the transaction
the subject-matter
therein referred to as they actually exist
ed, and that but ior such mistake such
writing would not have been executed.
Defendant alleges that plaintiff was the
owner of lots 6 and 7, in block 38, in the
city of Oswego, Kansas. That the frame
house mentioned in said writing‘ belonged
was appurtenant to said
to plaintiff. and
,
lot 6. That defendant negotiated for and
purchased from plaintiff said lot 7 with a
view of erecting thereon a stone or brick
building. That at the time of purchasing
said lot 7, and of executing and delivering
said writing, both plaintiff and defendant
understood and believed that said frame
house, mentioned in said writing, and
which belonged on and was appurtenant
to said lot 6, stood on the line between
said lots 6 and 7; the main part of it be
ing. as said parties supposed, on lot 6,
and about two or three feet in width of it
standing on said lot 7. That to permit
defendant to build on his said lot 7 would
necessitate the removal of said house, as
said parties believed, some three feet to
the north.
That plaintiff sold, and de
fendant bought, said lot under such belief.
That plaintiff, in negotiating ior the sale
of said lot 7, objected to being put to the
expense of removing said house so that it
would all stand on his own lot 6, orinsist
he
ed. if he were put to such expense,
should be compensated therefor; and to
this defendant assented. and agreed that
remove
he would, at his own expense,
$500

S.

said frame houseso that it should entirely
stand on said lot 6, and far enough across
the line between said lots 6 and 7 not to
interfere with the erection of a wall on
said line, and put it in as good condition
as it then was, where it then stood; or if
he should so elect, instead of removing
and repairing said house as aioresaid, he
might erect on said lot 7 a brick or stone
building not less than 100 feet deep, and
give plaintiff the use of the north wall
thereof as compensation ior his moving
and repairing said house as aioresaid.
That it was to meet such contingency,
and secure such end, that said writing
was executed and delivered. That there
after this defendant elected not to erect
said stone or brick building on said lot 7,
and not to furnish plaintiff the use of the
north wall thereof. That, by agreement ,
between said plaintiff and defendant. said
block was afterwards surveyed. and the
fact was then ascertained that said frame
building did not stand, as both of said
parties had supposed it did, across the
line between said lots 6 and 7,—a part on
6 and a part on 7,—but thatit all then
stood on said lot 6, and so far from the
line between lots 6 and 7 as not to inter
fere with the erection ofa wall thereon,
and thereiorea removal ofsaid frame build
ing was unnecessary, and would he of no
to plaintiff.
De
advantage
whatever
fendant alleges that the only purpose on
. the part of plaintiff or defendant in the
execution and deliverypf said writing
was to indemnify plaintiff against cost
and expense in the removal and repair of
said house as aioresaid, and that, had
plaintiff desired its removal after the fact
in reference to its true lOc€tion was ascer
tained, he could have had it removed
three feet north of where it then stood,
and put in as good condition as it was,
where it then stood,at a cost and expense
of not to exceed one hundred dollars.
That said house could, at the time of the
execution of said writing, or at any time
since then, have been removed three feet
.north of where it then stood and now
. stands. and put in as good condition as
1 it then was, in its then location’ at a cost
of not to exceed one hundred dollars.
That in no event could plaintiffs dum
age,had he desired to have had said house
removed, exceed one hundred dollars.
That to indemnify against such possible
damage was the only object in giving said
writing. Defendant alleges that plaintiff
has not removed said house, and has in
no way been to any cost or expense on ac
count of the removal of said house, or ior
any other purpose referred to in any way
Defendant denies that
in said writing.
plaintiff has suffered any damage on his
account, and denies any liability to him
in any respect. Whereiore defendant asks
that this cause be dismissed. and that he
The plaintiff
recover his costs herein._
replied, denying every allegation of the
answer inconsistent with the allegations
of his petition. At; the February term,
was called for trial,
1889, when the case
the plaintiff moved ior judgment upon the
pleadings; and the court sustained the
motion, and rendered judgment accord
ingly in favor of the plaintiff and against
the dcfendant ior $500, with intcre:,t and
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costs; the defendant excepted, and after
wards, as plaintiff in error, brought the
case to this court ior review.
Case & Glasse, ior plaintifi in error.
H. Morrison, ior defendant in error.

J.
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lowing text-books upon this subject may
be examined with much proﬁt: 1Sedg.
Dam. (Kth Ed.) c. 12, §§ 389-427; 1 Suth.
Dam. pp. 475-530. c. 7.§6; 13 Amer. & Eng.
Enc. Law, pp. 857—8(i8; 1 Pom. Eq. Jur.

§§ 440—447; 3 Pars. Cont. pp. 156-l63,§ 2.
The text-books upon this subje .t unite in
VALEN,l‘INE,J. (alter stating the facts saying that the tendency and
as above).
The substantial question in
RuN] as B.
oi the law is to regard a state §preierence
volved in this controversy is whether the
penalty’ instead of liquidated damages.//
plaintiff below, L. H. Kemper, may re
because actual damages can then here
covered, and the recovery be limited to
cover irom the deiendant below. (3. M.
Condon, the sum of $500 as agreed and liq
such damages. 1 Suth. llam.490;13A1ner.
uidated damages. or whether he can re
The decis
& Eng. Enc. L W, pp. 853. 860.
cover only tbe amount of his actual loss
ions oi this court are also in this Iams
or damage resulting irom the breach oi
line. The only decisions of this court up
the contract sued on, which amount. ac
on the subject oi liquidated damages are
cording to the iacts oi the case as pre
the iollowing’ Kurtz v. Sponable, 6 Kan.
The
sented to us’ cannot exceed $100.
395; Foote v. Sprague, 13 Kan. I55; Rail
way Co. v. Shoemaker, 27 Kan. 677; Heat
contract upon which Kemper seeks to re
cover contains the iollowing among other
wole v. Gorrell, 35 Kan. 692’ 12 Pac. Rep.
stipulations: “It is mutually agreed he
We are satisﬁed with the foregoing
135.
tween said parties that aiuilure on the
decisions oi this court, but they do not go
part oi said Condon to periorm these ob
to the extent oi controlling the decision
ligations shall entitle said Kemper(to re
in the present case. The last case cited
cover irom him the sum oiﬂve hundred
is supported by the iollowing additional
and ascertaine
dollars as liquidated
N. H. 126:
52
cases: Davis v. Gillett.
damages ior the breach o! this contract.
Caswell v. Johnson. 58 Me. 164; Burrill
It will be seen that the parties themselves v. Dnggett, 77 Me. 545. 1 Atl. Rep. 677.
have used the words “liquidated and as
in 1 Sedgwick on Damages (8th Ed.) the
iollowing among other language is used:
certained damages;", but nearly all the
authorities agree that neither these “From the ioregoing we derive the iul
words, nor any other words of similar ilowing as a general rule governing the
import. are conclusive, but that the lwhole subject:
Whenever the damages
amount named, notwithstanding the us.e ‘were evidently the subject of calculation
oi such words, may nevertheless be noth
and adjustment between the parties’ and
ing more than a penalty. Some oi such
a certain sum was agreed upon and in
tended ascompensation. and is in tact rea
authorities are the iollowing: Lampman
sonable in amount. it will be allowed by
v. Cochran. 16 N. Y. 275: Ayres v. Pease,
Sec
the court as liquidated damages."
12 \Vend. 393; Hoag v. McGinnls’22 Wend.
tion 405. “And here we are brought back
163; Beale v. Hayes. 5 Sandi. 640; Gray v.
by a somewhat circuitous
path to the
Crosby, 18 Johns. 219; Jackson v. Baker,
great iundamental principle which under
2 Ed w. Ch. 471 ; Shreve v. Brereton, 51 Pa.
l4 lies our whole system,—that oi compensa
St. 175; Fitzpatrick v. Cottingham’
tion. The great object oi this system is
Wis. 219; Fisk v. Gray, 11 Allen’132; Wal
to place the plaintifi in as good a position
lis v. Carpenter,13 Allen, 19; Ex parte Pol
lard, 2 Low. 411; Basye v. Ambrose. 28
as he would have had if his contract had
not been broken. Solong aspartles them
Mo. 39; Carter v. Strom. 41 Minn. 522, 43
selves keep this principle in view. they will
N. W. Rep. 394; Schrimpi v. Manufactur
be allowed to agree upon such a sum as
ing Co., 86 Tenn. 219. 6 S. W. Rep. 131;
will probably be a lair equivalent of a
Haideman v. Jennings. 14 Ark. 329; l)avis
But when they go be
v. Freeman’ 10 Mich. ll~is; Hahn v. Horst
breach oi contract.
yond this, and undertake to stipulute.not
man. 12 Bush, 240; Low v. Nolte, 16 Ill.
475; Kemble v. Farren. 6 Bing. 14l ; Davies
ior compensation. but ior a sum out oi all
proportion to the .measure of liability
v. Penton’6 Barn. & (3. 216; Horner v.
Flintoii, 9 Mees. & W. 678; Newman v. which the law regards as compensatory,
Oi course, the
Capper. 4 Ch. Div. 724.
then the law will not allow the ag‘n-ement
to stand. In all agreements’ tipereiore.
words oi the parties with respect to dam
ﬁxing upon a sum in advance as the meas
ages, losses, penalties, ioricitures, or any
ure or limit oi liability’ the ﬁnal question
sum oi money to be paid’ received’ or re
covered, must be given due consideration,
is whether the subject of the contract is
such that itviolates this iundamental rule
and. in the absence oianything to the con
trary, must be held to have controiiin
of compensation.
Ii it does so, the sum
force; but when it may be seen from t e
ﬁxed is necessarily a penalty.
Iiit does
entire contract, and the circumstances un
not do so, the question arises. as in any
der which the contract was made. that other contract’ as to what agreement the
the parties did not have in contemplation , parties have actually made; and here, as
actual damages or actual compensation.
in all other cases’ their intention. as as
certained irom the language employed. is
,and did not attempt .to stipulate with
to the payment or recovery of, a guide."
Section 406. “ Where the stipu
reference
actual damages or actual compensation.
la ted sum is wholly collateral to the object
then the amount stipulated to be paid on - oi the contract. being evidently inserted
merely as security ior periormance, it will
the one side, or to be received or recov
not be allowed as liquidated damages."
ered on the other side. cannot be consid
ered as liquidated damages, but must be
Section 410. “ Whenever an amount stip
considered in the nature of a penalty; and
ulated is to be paid on the non-pa_v
this, even if the parties should name such' ment oi a less amount, or on deiault in de
amount “liquidated damages.” The ioi-ll livering a thing oi let-is value, the sum will
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generally be treated as a penalty.” Sec
tion 411. “ Whenever thestipulated sum is
to be paid on hreach of a contract of such
a nature that the loss may be much great
er or much less than the sum, it will not
Sec
be allowed as liquidated damages."
tion 4l2. “A sum ﬁxed as security for
the periormance of a contract containing
a number of stipulations of widely differ
ent importance, breaches of some oiI which
are capable of accurate valuation, for any
of which the stipulated sum is an excess
ive compensation, is a penalty.” Section
“If the contract is one in which the
413.
measure of damages ior part periormance
is asccrtainable, and a sum is stipulated
for breach of it, this sum will not be al
lowed as liquidated damages, in case of a
partial breach." Section 415.
In 1 Pomeroy on Equity Jurisprudence
the folio wing language is used: “Where
an agreement contains provisions ior the
performance or non.periormance of several
acts of different degrees ofimportauce, and
then a certain sum is stipulated to be paid
upon a violation of any or all of such pro
visions, and the sum will be in some in
tances too large. and in ‘others too small,
a compensation ior the injury thereby oc
cnsioned, that sum is to be treated as a
penalty, and not as liquidated damages.
This rule has been laid down in a some
what different iorm, as iollows: Where
the agreement contains provisions ior the
periormance or non-periormance of acts
which are not measurable by nny exact
pecuniary standard,and also of one or
more other acts in respect of which the
by a
damages are easily ascertainable
jury, and a certain sum is stipulated to be
paid upon a violation of any or of all
these provisions, such sum must be taken
to be a penalty.”
Section 443. “Whether
an agreement provides ior the periormance
or non-periormance of oncsingle act, or oi
several distinct and separate acts, if the
stipulation to pay a certain sum of money
upon a default is so framed, is of such a
nature and effect, that it necessarily ren
ders thedeiaulting party liable in the same
amount at all events, both when his fail
ure to perform is complete and when it is
only partial, the sum must be regarded
as a penalty, and not as liquidated dam
ages._ Section 444.
In Sutherland on Damagesthe following
among other language is used: “ While no
one can fail to discover a very great amount
of apparent conﬂict, still it will be iound
on examination
that most of the cases,
however conﬂicting in appearance. have
yet been decided according to the justice
and equity of the particular case.“ Page
“To be potential and controlling
478.
that a stated sum is liquidated damage,
that sum must be ﬁxed as the basis of
compensation, and substantially limited
to it; ior just compensation is recognized
as the universal measure of damages not
punitory.
Parties may liquidate the
But,
agreement.
by previous
amount
when a stipulated sum is evidently not
based on that principle. the intention
to
liquidate damages will either be found not
to exist, or will be disregarded, and the
stated sum treated as a penalty.
Con
tracts are not made to be broken; and
hence, when parties provide for consequen
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with less cau
tion than if that event was certain, and
they were ﬁxing asum absolutely to be
paid. The intention in all such cases is
material; but. to prevent a stated sum
rom being treated asa penalty, the in
tention should be apparent to liquidate
damages in the sense of making just com
pensation.
It is not enough that the par
ties express the intention that the stated
sum shall be paid in case of a violation of
ces of a breach,they proceed

A penalty is not converted
the contract.
into liquidated damages by the intention
that it be paid. It is intrinsically a differ
ent thing,and theintention thatit be paid
cannot alter its nature. A bond, literally
construed, imports an intention that the
penalty shall be paid if there be default in
the performance of the condition; and
iormerly that was the legal effect. Courts
of law now, however, administer thesame
equity to relieve from penalties in other
iorms of contract as from those in bonds.
The evidence of an intention to measure
the damage, thereiore, is seldom satis
factory when the amount stated varies
materially from a just estimateof
theactu
“
Pages 480, 481.
al loss ﬁnally sustained.
See also. especially, 3 Parsons on (Jon
tracts (16th Ed., p. 156 et seq.)
Many courts hold that the intention of
the parties must govern, but say that if
to be paid, re
the damages stipulated
ceived, or recovered on the breach of the
contract are out of proportion to the act
ual damages that might be sustained, then
the parties could notin fact have intended
liquidated damages.but merely a penalty,
whatever their language might be. Other
courts hold that it makes no difference
what the intention of the parties might
be; that the nature of the contract itself
must govern, and if the amountstipulated
to be paid, received, or recovered is out of
all proportion to the actual damages that
might be sustained; then that such amount
must be treated asn penalty, whatever
may have been the intention of the par
ties; that in fact, and in the very nature
oi things, such amount would be a penal
ty, and could not be anything else; that
the parties could not by misnamingz the
amount, and calling it liquidated damages,
make it such. In this connection, the
following language of Judge CHRIs,i‘lANC\,,
who delivered the opinion of the court in
the case of Jaquith v. Hudson,5 Mich. 1%,
“
Again, the attempt
136, 137, isinstructive:
to place this question upon the intention
of the parties. and to make this the gov
erning consideration,
necessarily implies
that, if the intention to make the sum
stipulated damages should clearlyappear,
the court would eniorce the contract ac
cording to that intention.
To test this,
let it be asked whether, in such a case, if
it were admitted that the parties actually
intended the sum to be considered as stip
ulated damages, and not as a penalty,
would a court of law enforce it ior the
Clearly, they could
amount stipulated‘?
not, without going back to the technical
and long-exploded doctrine which gave
the whole penalty of the bond, without
reference to the damages actually sus
tained. They would thus besimplychang
log the names of things, and enforcing,
under the name of stipulated damages,
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what in its own nature is but a penalty.
The real question in this class of cases will
be iound to be, not what the parties in
tended, but whether the sum is in fact in
the nature of a penalty; and this is to be
determined by the magnitude of the sum,
in connection with thesubiect-matter, and
not at all by the words or the understand
ing of the part‘es. The intention of the
parties cannot alter it. While courts of
law gave the penalty of the bond,the par
ties intended the payment of the penalty
as much as they now intend the payment
of stipulated damages. Itmust thereiore,
we think, be very obvious that the actual
intention of the parties in this class of
cases, and relating to this point,is wholly
immaterial; and, though the courts have
very generally professed to base their de
cisions upon the intention of the parties,
that intentionis not,and cannot be made,
In en
the real basis of these decisions.
deavoring to reconcile their decisions with
the actual intention of the parties, the
courts have sometimes been compelled to
use language wholly at war with any idea
‘
of interpretation, and to say that the
parties must beconsidered as not meaning
exactly what they say.’ Horner v. Flint
oh, 9 Mees. & W. 678, per PARKE. B. May
it not be said. with at least equal proprie
ty, that the courts have sometimes said
what they did not exactly mean?" And
in the case of Myer v. Hart, 40 Mich. 5l7,
523, the supreme court of Michiga1: held as
follows: “Just compensation ior the in
jury sustained is the principle at which
the law aims, and the parties will not be
permitted, by express stipulation, to set
this principle aside."
We might quote further from the text
books and the reported cases. but we think
the foregoing is sufﬁcient; and from the
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it certainly follows that the
plaintiff below, Kemper,cannot “recover"
ioregoing
“

;

the sum of $500 as liquidated and ascertained damages ior the breach of this con
tract." notwithstanding such is the lan
1zuag,eof the contract. If the defendant,
(.‘ondon, had removed the building situat
ed on lot 6 three ieet north, and had then
put the same in as good condition as it
was beiore, he would have so completed
his contract that not one cent of damage
could be recovered from him: and to so
remove such building, and to put it in as
good condition as it was beiore. would
not have cost to exceed $100. But sup
pose that Condou had removed the build
ing, and then have failed to put the same
in as good condition as it was beiore; he
would have committed a breach of the
contract, but the actual damages might
not have been $25. Then. should the
plaintiff, Kemper, recover the said sum of
Or suppose that Condon had re
$500?
moved the house. and attempted to put it
in as good condition as it was beiore, but
have failed torepalr a lock, or a small por
tion of the plastering, or a broken win
dow, which repairing might not have cost
$1; then, should Kemper have the right
to recover the said sum of $500? All this
shows that the parties did not have in
contemplation
the matter of actual com
pensatory damages when they stipulated
that Kemper might re.-cover $500 from
Condou asliquidated and ascertained dam
agosdncaseol a breach of the contract. but
shows that in fact, though not in words,
they ﬁxed the sum of $500 as a penalty to
cover all or any damages which might re
suit from a breach of the contract. The
judgment oi the court below will be re
versed. and cause remanded ior iurther
proceedings. All the justicesconcurring.
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