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CHAPTEE V.
THE PURPOSE MUST PERTAIN TO THE DISTRICT TAXED.
The general rule.

It

has been seen that

it is essential in tax-

ation that the purpose for which contributions are demanded from
It is also equally esthe people shall be public in its nature.
sential that this purpose should be one which in an especial manner pertains to the district within which it is proposed that the
contribution shall be collected.
pressed

The general idea has been ex-

in the preceding chapter, but^the subject seems to require

a more particular consideration.

If

a single township were to be required to levy upon its inhab-

itants and collect and pay over to the state whatever moneys were
necessary to pay the salaries of the several state officers, it would
" at
be
blush," that the enactment was not one
apparent

[first

which, either in its purpose or tendency, was calculated to make
the taxpayers of that township contribute only their several proportions to the public purpose for which the tax was to be levied.

If,

on the other hand, for the purpose of purchasing

and orna-

city park or any other improvement of mere local contax should be imposed iipon the whole state, it would
venience,
be equally manifest that equality and justice were not the purpose of the imposition, but that, if carried into effect, the people
of the state not residing in the city would be compelled to conmenting

a

a

tribute to

purpose in which, in

legal sense, they had no intersupposed are extreme cases, but the
would
which
principle
govern them is universal, and the occasions
est

'"

a

whatever.^

The

a

cases

If the legislature

should arbitrarily designate a certain class of persons on
whom to impose a tax either for general purposes or for a local object of a
public nature, without any reference to any rule of proportion whatever, having no regard to the share of public charges which each ought to pay relatively to that borne by all others, or to any supposed peculiar benefit or profit
which would accrue to those made subject to the tax which would not enure
to others, so that in eflfect the burden would fall on those who had been selected only for the reason that they might be made subject to the tax, we cannot
doubt that the imposition of it would be an unlawful exercise of power, not warranted by the constitution, against the exercise of which a person aggrieved,
Bigelow, Ch. J., in Dorgan v. Boston, 13 Allen, 223,
might sue for protection."
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for its application are not infrequent. Briefly stated, the principle
is this : The burden of a tax must be made to rest upon the
state at large, or upon any particular district of the state, according as the purpose for which it is levied is of general concern to
the whole state, or, on the other hand, pertains only to the partic-

ular district.

A

state purpose must be accomplished by state

taxation, a county purpose by county taxation, or a public purThis
pose for any inferior district by taxation of such district.
is not only just, but it is essential.
To any extent that one man
is compelled to pay in order to relieve others of a public burden
properly resting upon them, his property is taken for private purpalpably as it would be if appropriated to
the payment of the debts or the discharge of obligations, which
the person thus relieved by- his payments might owe to private
"By taxation," it is said in a leading case, "is meant a
parties.^
poses, as

plainly and

as

certain mode of raising revenue for a public purpose in which the
An act of the legislature
community that pays it has an interest.
authorizing contributions to be levied for a mere private purpose, or for a purpose which, though it be public, is one in which
the people from whom they are exacted have no interest, would
not be a law, but

commanding the periodical payment
of certain sums by one portion or class of people to another."^
237.

a sentence

The following remarks

adelphia,

65 Penn.

I

St., 146,

are made by Sharswood,
151 :

" There

J., in

Hammett

«.

Phil-

is no case to be found in this

believe after a thorough research, in any other, with limitations
in the constitution or without them, in which it has been held that the legislature, by virtue merely of its general powers, can levy or authorize a municipality to levy a local tax for general purposes. * * *
" It may be shown logically, and that without difficulty, that such a doctrine
lands us in this absurd proposition : that the whole expenses of government,
general and local, maybe laid upon the shoulders of one man if one could be
A. conclusion so monstrous shows that the
found able to bear such a burden.
premises must be wrong. Such a measure would not be taxation but confiscastate, nor, as

tion."
'Lexington «>.McQuillan's Heirs, 9 Dana, 513; Howell b. Bristol, 8 Bush,
Wells v. Weston, 23 Mo., 384; Gilman v. Sheboygan, 3 Black, 578;
23 Wis., 660; Madison County ». People, 58 111., 456; Bright
Haben,
B.
State
V. McCullough, 37 Ind., 223; Knowlton «. Rock County, 9 Wis., 410; Halei-.
Kenosha, 39 id., 599; Sleight v. People, Sup. Ct. 111., 1875; 7 Chicago Legal
I

493, 497;

News, 392.

'Black, Ch.

J., in

Sharpless

v.

Philadelphia,

31

Pa. St.,

147, 174:

"

It

is of
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is,

This very forcible statement of the general doctrine has met with
universal acceptance and approval, because it is as sound in mor" To tax
als as it is in law.
occupations outside of the city," it is
said in another case, "for the benefit of those living in the city, is
in eSect taking the property of the citizen for private use ; that

is

^

a

it

a

particular community of which the outside citizen
be called
tax, or the appropriation
forms no part.
"Whether
of property, the result
precisely the same."

for the use of

a

is

Instances of violation of the rule. The cases in which so
rule
likely to be disregarded will naturally be those in
plain

is

which doubt might exist whether the circumstances were such as
Cases of highways afford some illusto warrant its application.
tration. In the northern and western states, the cost of these

is

a

it
is

not surprising to find
usually borne by the towns, and
general impression prevailing in some quarters, that the towns must
always bear it. But there
probably no state that does not pro-

;

vide for highways of more general importance than the ordinary
town ways highways that are very properly called and treated
as state or county roads, and which are made and kept in repair

of

part

it

cannot tax itself for the purposes of the road, except as
the larger district to which
belongs.*

a

is

a

In such case,
by an expenditure of state or county moneys.
the stale or the county
the proper taxing district, and the town

the essence of all taxation, that

it

it

a

;

it

should compel the discharge of the burden
those
whom
rests
and
if the state should attempt to compel anyupon
by
single county by taxation to pay the salaries of the state officers, or the expenses of the legislature, no one would for
moment doubt that while the act
was arbitrary, unjust and tyrannical,
was also unconstitutional." Eyer-

Utley, 16 Mich., 269, 276. See Washington Avenue, 69 Pa. St., 352; S.
Am. Rep., 255 Lexington v. McQuillan's Heirs,
Dana, 513, 516, per
Rolertion, Ch. J. Weber ■».Reinhard, 73 Pa. St., 870, 373, per Sharswood,
J. Sanborn ii. Rice, Minn., 273.
;

9

V.

;

9

;

C.

8

son

its limits but near

lice purposes.

it,

a

6

;

'

Adams, J., in St. Charles v. Nolle, 51 Mo., 123 S. C. 11 Am. Rep., 440.
Contrast with this the case of Falmouth v. Watson,
Bush, 661; in which litown on those selling intoxicating drinks outside
cense fees imposed by
were sustained as being imposed, partly at least, for poLanghorne v. Robinson, 20 Grat., 661.

See also

a

a

1

»

People V. Supervisors of Dutchess,
Hill, 50. In this case, the board of
supervisors undertook to require two towns to raise town taxes for
bridge,
which, under tlie law, was
charge upon the county.
Parsons v. Goshen, 11
Pick., 396. This differs from the last in that here the town voluntarily as.
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A

case equally plain would be that of a single locality assuming to tax itself, or the state assuming to compel it to tax, for the
construction of a state work, or the erection of a state public

The right to impose an exceptional portion of the burden on the locality where such a work is to be constructed or
building erected, on the ground that it receives special and pecuIt is not of
liar benefits therefrom, will be considered elsewhere.
building.

that we speak in this place ; but of the right of a town to assume,
or of the state to compel it to assume, as a town charge, the burden of that which unquestionably should rest upon the state, and
It is manifest
which in a legal sense concerns the state alone.
there can be no such right so long as taxation is laid on general
rules, and not at the arbitrary caprice of legislative bodies.''

principle of assessments by
benefits is resorted to for improvements which commonly are conIn no part of
structed by an expenditure of the ordinary taxes.
the law of taxation has the practice of our state governments left
the discretion of the legislature more entirely unfettered than in
More difficult

cases arise where the

laying and apportioning such assessments, and the case must be
sumeii to tax itself for the construction

of

a road, the expense

of which was

In neither of these cases was any question
by law to he borne by the county.
at issue regarding the power of the legislature to impose an exceptional portion of the expense upon towns specially benefited. The legislature made
the burden wholly a county charge, and the county in the one case and the
town in the other, assumed to set aside the legislation and substitute a rule

of

its own.
1 See

case

v. TJtley, 16

Ryerson

latter case

will

Mich.,

269 ; State v. Haben,

be referred to more at length hereafter.

of Livingston County

«. Wieder, recently

of Illinois, and to be found in
N. J., 352, the case was this : A city

It

22

Wis.,

660.

This

is supported by the

decided by the supreme court

In

Bergen v. Clarkson, 6
was partly in the two counties of Midcity tax was voted to purchase of Middlesex county
64 111., 427.

dlesex and Somerset. A
an interest in the court house for the purpose of accommodating the corpora" The money thus raised and
;
tion with public buildings. Kinsey, Ch.

J.

was not applied to the exigencies of the city ; it was raised
had no legal existence, and appropriated as a mere gift to
which
for a purpose
The effect therefore was to compel the inhabitants of the corporthe county.
thus appropriated

ation residing on the Somerset side of the city, who had to build and maintain
a court house of their own, to assist in defraying the expenses of the public

The tax was consequently illegal. The case
buildings of another county."
Co.
Sup.
People,
1875, 7 Chi. Leg. News, 292, presented a
111.,
of Sleights.
and
was
decided
the
same way.
similar question,
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most extraordinary and clearly exceptional to warrant any court
in declaring that the discretion has been abused, and the legisla-

tive authority exceeded.
In Pennsylvania, it has been decided
that a case of clear abuse existed in an act imposing a special assessment upon the premises fronting on a county road, and others
lying within a certain distance therefrom, for the purpose of constructing the road on a very costly plan, not, as the court found,
for the local, but for the general

The act, consepublic benefit
It must be conceded that this

quently, was adjudged void.^
legislative application of the law of special assessment was oE very
questionable propriety, and the conclusion of the court was doubt-

it leaves us in great doubt touching the
exact bounds of the legislative discretionary authority in this

less just, notwithstanding
regard.'*

Taxing districts in general.

The cases which have been

instanced show that the nature of the object to be accomplished
will, in many cases, determine the district within which the tax
But, in other cases, there may be
questions of fact to be examined and considerations of equity to
be weighed before the proper bounds of a taxing district can be
must be levied and collected.

fixed upon.
When a local improvement is to be made or a local
work constructed for the general public good, the general theory
of taxation would seem to require that the cost should be collected from the state at large, or, in other words, from the whole

But, as has already
public for whose benefit it is to be made.
been remarked of the common roads, it is not the custom of the
country to provide for these improvements by general taxation.
Instead of apportioning the cost of each through the state at
'

In

case

re Washington Avenue,

of People

Springwells,

v.

69
25

Penn. St., 353; S. C, 8 Am. Rep., 255. The
Mich., 1E3, in its main facts hears some re-

The legislature proposed to assess upon a townscmhlance to the foregoing.
ship the expense of a costly road, which was to he constructed by state agenls
under state authority, and taken out of the control of the local officers. The
act was adjudged invalid on the ground that by the constitution the state was
forbidden to engage in internal improvements, and the towns were given control of these local works, and of the expenditure of their moneys therefor.

' People

V. Plagg, 46 N. Y.,
Washington Avenue. It was

expensive road.
Shaw V. Dennis,

a ease

See also People v.
5

Gilm.,

405.

usefully be compared with the case of
of compulsory town taxation for a like
Supervisors of Richmond, 20 N. Y., 252 ;

401, may
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it lias been found more satisfactory and more consistent

with the general system of local government, that the works
should be apportioned for construction
divisions of the state in which they respectively are
structed, and that each division should be left to bear
that which falls within it. The advantages of this
themselves

among the
to be conthe cost of
system

ars

obvious.

Presumptively the cost of these works is apportioned
through the state as equally and justly in this mode as by
Moreover,
spreading the cost of all among the whole people.
when each community is thus taxed for those works only which
are constructed in the immediate vicinity, and the importance of
which its members may be supposed to feel and appreciate, it is
to expect that they

reasonable

will bear the cost more willingly

and cheerfully than they would their proportion of a work at a
distance, of the necessity of which they could know nothing
except by report, and the construction of which they might
attribute to local and personal considerations. These are not the
only reasons for leaving highways and other public works of a
similar nature to be constructed by the local divisions of the state
only. Such a course has been found conducive to economy in
expenditure, because the community upon wham the whole cost
falls have the opportunity, and will be certain to have the disposition, to watch with reasonable jealousy in order to see that

nothing is wasted and nothing is plundered. At the same time,
as all local improvements tend to confer special and peculiar
benefits upon the local community beyond what are received by
the state at large, the people thus immediately and specially bene-

fited may generally be relied upon to make liberal appropriations
for the public works which are to add to the comforts, conveniences, and, perhaps, the adornment of their neighborhood,
because the very moneys they thus vote appear to return to them
in the increased value which the expenditure confers upon their

It

is found to be

apportionment of the cost of
public highways which leaves each separate division of the state,
either town or county, to defray that which is to be expended
within its limits.
estates.

a wise

of public works, however, which by general
consent are not regarded as being general in their nature, though
As an illusthe use thereof may be open to the general public.
There is

a class

110
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tration may be taken the case of, the pavement of a city street
The street itself is a public highway, but the necessity for a
heavy expenditure in paving arises from causes that are purely
Moreover, in large cities, the pavement becomes absolutely
essential, and must be made by the owners of adjoining property,
if not provided for by the public. The ability to make profitand they might, perable use of their property depends upon
it,

local.

if,

it

if

all
at their own expense,
and
when
individual
property was improved and occupied;
action was relied upon, there was any method of insuring uniformity of action in the time, manner and expense of improving
haps, be safely left to provide for

The necessity, however, for public supervision and

the streets.

manifestly imperative, and the necessity for making
the improvement
local burden
almost equally imperative,
a

is

is

direction

was specially important to

few persons only.
a

street may
city work, the expense of paving
be levied upon the whole city, or
system of apportionment may
be resorted to, analogous to that which
adopted in the con-

is

a

as

a

Considered

a

is

it

not to be supposed that the state at large would understand and appreciate the absolute need of an improvement which
since

is

;

struction and working of highways in general
that
to say, the
cost of any such work may be assessed upon that part of the city
which receives peculiar benefits from it.
The latter method
a

it,

a

would require either
division of the city into taxing districts
for the several local improvements within
or the creation of
district
for
each
special taxing
improvement, setting apart for the
purpose that portion of the city which was believed to receive
the special benefits.
These special taxing districts are most common, and they are either fixed after an examination of the

is

main,

it

it

a

circumstances of each particular case with
view to ascertaining
how far the special benefits extend, and what property shares in
them, or they are determined by some general rule which, though
may not be strictly just in any particular case, will, in the
supposed, apportion

all such expenses with reasonable

equality and fairness.

purely

a

the taxing district for any particular burden

is

it,

Establishment of districts.
"When the nature of the case
fix
the
does not conclusively
power to determine what shall be
legislative
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or controlled, except as it
Eefermay be limited or restrained by constitutional provisions.
ence to the cases cited in the margin will show that this is a principle which the courts assert with great unanimity and clearness.'
" The judicial tribunals," it has justly been said, " cannot interfere
with the legislative discretion, however onerous it may be." * And
power, and not to be interfered with

when it was objected that a certain construction of a statute would
throw upon one locality the expense of constructing a road for
" the conclusive answer " was declared to be " that
state
purposes,

the state may impose such a burden where, in the wisdom of the

legislature, it is considered

that it ought to rest."

*

The right to

Brooklyn, 4 N. Y.,419, 425; Shaw v. Dennis, 5 Gilm., 405, 416,
Philadelphia ». Field, 58Penn. St., 320; Langhorne v. Robinson,20 Grat, 601 ; ConwcU v. Connersville,
8 Ind., 358 ; Malchus v. Highlands, 4
Bush, 547; Challis «. Parker, 11 Kansas, 394; Hingham, etc., Turnpike i).
Norfolk County, 6 Allen, 353 and cases cited. In Howell v. Buffalo, 37 N. Y.,
267, 273, Parker, J., speaking of the legislative power over special assessments,
"
says : The legislature was not bound to apportion the tax among the taxable
persons within the city, but might, according to its own view of justice and
right, apportion the whole tax among a part of such persons. It saw fit to
apportion the tax upon the owners of the lands which had been benefited by
the improvement, in proportion to the amount of such benefit. As it is impossible, under the doctrine adverted to, to say that it had not the constitutional
power so to do, so it can scarcely be contended that, in so doing, it violated
any principle of justice or right." Where lands constituting one parcel are situate in two townships or counties, they may under general legislation be made
taxable in the one in which the owner or occupant has his domicile. Savmders V. Springstein, 4 Wend., 429 ; Hairston v. Stinsou, 18 Ired., 479 ; Ellis v.
Hall, 19 Penn. St., 292. But this mode of assessment cannot be claimed as a,
right by the owner. And assessment of the separate parts in the counties,
etc., in which they lie, is not bad as to either for want of jurisdiction.
Patton
V. Long, 68 Penn. St., 260.
'People

perOaton,

V.

J.;

^Banney, J., Scoville «. Cleveland, 1 Ohio, N. S., 126, 138. The same judge
in Hill «. Higdon, 5 Ohio, N. S., 248, 245, after speaking of former decisions
*
*
in the same state says : " It was there shown
that the right to
a
purpose necessarily included the power to determine the
tax for such
extent, and upon what property the tax should be levied ; and that its imposition upon the property particularly and specially benefited by the improvement, was but a lawful exercise of the discretion with which the legislative
body was invested, in apportioning the tax." " We see," he says further on,
"no reason to doubt the correctness of these conclusions." See also what is
said by Bapallo, J., in Gordon v. Cornes, 47 N. Y., 608, 611. Also Allen v.
Drew, 44 Vt., 174, 187; Alcorn v. Hamer, 38 Miss., 662, 761.
* Johnson,

Ch.

J., in People

e.

Supervisors

of Richmond,

20

N. Y.,

253, 255.
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do this where the constitution has interposed no obstacles is declared to be not now open to controversy, if indeed it ever was.^
The legislature judges finally and conclusively upon all questions
of policy, as it may also upon all questions of fact which are
involved in the determination of a taxing district.^
And having the authority to determine what shall be the taxing districts, the legislature must also be left to its own methods
of reaching the conclusion.

Most cases

will

be settled by general

See to the same effect, Shaw v. Dennis, 5 Gilm., 405. The case was one in
■which the legislature had required the levy of a special tax upon the taxable
property of a single precinct for the purpose of repairing and maintaining a
bridge over the Eock river at that place. The court declared the act valid,
and that it was always in the power of the legislature to determine the district
in which a tax shall be levied. See also Philadelphia v. Field, 58 Pa. St., 326 ;
Waterville v. Konnebeck Co., 59 Me., 80.

J.

That the legislature
'People «. Lawrence, 41 N. Y., 137, 141, per Mason,
may establish taxing districts independent of county or township, or boundaries of political subdivisions, see Malchus v. Highlands, 4 Bush, 547; Shelby
Co. ■».Railroad Co., 5 Bush, 225; Shawc. Dennis, 5 Gilm., 405, 416; People
V.

Hawes,

34 Barb.,

' Litclifield

69.

See also the next page.

Vernon, 41 N. Y., 123, 133. This was a very peculiar case of
Ormer, J., states it thus :
district for a local improvement.
" An examination of the case shows tliat, at the time of the passage of the act,
the Long Island Railroad Company had the right of way in a tunnel constructed in Atlantic street, Brooklyn, for a railroad operated by steam, and
were operating their road thereon ; that the legislature deemed ii expedient to
close the tunnel, grade the street, lay a track upon the surface to be operated
by horse power, etc., and to authorize the making of a contract with the railroad company for doing the work and effecting the changes for a, sum not
To carry into effect this design, the act in question was
exceeding $125,000.
passed, authorizing the commissioners, whose appointment was provided for
in the act, to make the contract, and to make an assessment for the. payment
of the contract price, together with the incidental expenses, upon the lands
and premises situate in the district specified in the act. This local assessment
for those purposes, it is apparent, was based upon the ground that the territory
subjected thereto would be benefited by the work and change in question.
Whether so benefited or not, and whether the assessment of the expense
should for this, or any other reason, be made upon the district, the legislature
was the exclusive judge." See also Hoyt v. East Saginaw, 19 Mich., 89, 43.
In Kansas it is held that where several streets are to be improved, it is competent to make one district of them all, and apportion the expense by frontage
along them all. Parker ». Challis, 9 Kansas, 155 ; Challis v. Parker, 11 id.,
394.
As to the assessment of railroad property in the same state, see pott,j^.
V.

a special taxing

114, note..
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but taxes for extraordinary purposes may require special
legislation, or at least may justify it. In such cases it may be
proper to enter upon such inquiries into the facts as cannot well
body of the state, whose duties are too multitudinous to admit of special investigations on a
be made directly by the legislative

hearing of evidence or on personal examination by its members.
Under such circumstances it may be proper and convenient to
refer the whole subject to the local authorities ; and this in the
case of local works or improvements is the course usually adopted.

The state does not determine whether

city shall be improved
and a tax levied therefor, but, by provision in the city charter, or
by special legislation, it refers the whole subject to the city common council, under such directions, regulations and instructions
as

a

it may be thought proper or prudent to give or impose.

The

state does not apportion the counties and towns into school districts, and order the construction of district school houses ; but
by general law submits the subject to the people specially con-

This is the general course, and it has been found to be

cerned.

the satisfactory,

and therefore the wise course.

And if

an appor-

tionment is to be made on the basis of benefits to property, the
local authorities may be and usually are empowered to refer the
assessment of benefits to officers or commissioners chosen for the
purpose, whose report, when under the provisions of the

law it

shall become final, will settle the limits of the special taxing district. These are only methods of giving effect to the legislative
authority over this subject*

Diversity of districts.
as

Taxing districts may be as numerous
The district for a
the purposes for which taxes are levied.

single highway may not be the same as that for the school house
located upon it. It is not essential that the political districts of
the state shall be the same as the taxing districts,^ but special
districts may be established

for special purposes, wholly ignoring

Brooklyn, 4 N. Y., 419, 430; Lexington v. McQuillan's Heirs, 9
Williams v. Detroit, 3 Mich., 500 ; Dorgan v. Boston, 13 Allen, 223 ;
Brewster v. Syracuse, 19 N. Y, 116; Hingham, etc., Turnpike Co. v. Norfolk
County, 6 Allen, 353 ; Salem Turnpike, etc., Co. v. Essex County, 100 Mass., 383 ;
Appeal of Powers, 39 Mich., 504.
'People

Dana, 413

' People

V.

;

V.

Central

R. R. Co.,

43 Cal., 398,

In which It was decided to he
Malchus v. Highlands,

competent to divide a county into revenue districts.
8
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A

scliool district may be created of territory taken from two or more townships or counties, and the benefits of a highway, a levee or a drain may be so peculiar that justhe political divisions.

tice would require the cost to be levied' either upon part of a

township or county, or upon parts of several such subdivisions of
the state.^
The political divisions of the state are necessarily
regarded in taxation only where the tax itself is for a purpose specially pertaining to one of them in its political capacity, so that, as
already stated, the nature of the tax will determine the district.

Overlying districts.

Even when the purpose for which

a

tax

is demanded pertains to the state at large, or to one of its divisions, so that a general levy throughout the state or such division
is essential, there may be peculiar reasons why a part of the general public who are conceirned in the purpose should bear a proportion of the burden greater than that which should be borne by

A

pertinent illustration might perhaps be the case of
It would be clear,
a tax for the construction of a state capitol.
should
be
such
a
tax
we should say, that
spread over the state at
the others.

large, because the purpose is a state purpose, and every individual

C,

Withrow'a Corp. Cas., 361, in which an act was sustained
district near Newport, with authority to grade and
macadamize
with
roclc or gravel, any public road passing through or
or
pave
vote of two-thirds the owners of real estate, by
on
a
favorable
into the same,
such
road
or through which any
may pass. See also County Judge v. Shelby
R. R. Co., 5 Bush, 225. A strong illustration of legislative power in establishing districts is afforded when several streets are put into one district for
the purposes of improvement, and the cost of improving all is assessed
throughout the district; as in Challis v. Parker, 11 Kans., 394.
4 Busb,

547 ; S.

which created

' County

3

a special

Judge v. Shelby R. R. Co., 5 Bush, 325. See also People v. Draper,
Buffalo, etc., R. R. Co. v. Supervisors of Erie, 48 id., 93; Litchfield V. McComber, 42 Barb., 288, 299 ; Sangamon, etc., R. R. Co. «. Jacksonville,
14 111., 163; Bakewell «. Police Jury, 20 La. An., 384; MaTchus v. Highlands,
4 Bush, 547; Norwich v. County Commissioners,
13 Pick., 60; Brighton «.
Wilkinson, 2 Allen, 27 ; Attorney Gen'l «. Cambridge, 16 Gray^ 345 ; Salem
Turnpike, etc., Co. v. Essex County, 100 Mass., 382. In Kansas a statute for an
of railroad property as a whole, and an apportionment to the difassessment
ferent counties and townships, was sustained in Missouri River, etc., Co. v
Morris, 7 Kans., 210; Sams v. Blake, 9 id., 489; Smith v. Lea^enworth Co.,
Several states assess railroad property in a similar manner. In
9 id., 396.
railroads
can only bo taxed as an entirety and by the state. AcpleKentucky,
gate V. Ernst, 3 Bush, 648.
15

N. Y.,

533;
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But it is

also apparent that the people and the property at the place where
the structure is proposed to be constructed would receive special
and probably very great benefits

in consequence

of the construc-

tion, beyond what they would receive in common with all others.
The fact is often recognized in the voluntary contributions which
are made by the people to secure the location and construction of
state buildings

at the place where

they reside or own property

;

and the question then arises whether these peculiar benefits may
not constitute a basis for special taxation. To make them such,
it would be necessary there should be two taxing districts : the
one embracing the whole state, and the other embracing only the

district which, in the opinion of the legislature, was so peculiarly
justify an exceptional burden upon its people and

benefited as to
property.

In such

a case the people

within the minor district,

which is also embraced within the larger district, would contribute
twice to the same burden ; but this, though apparently a violation
of the principles of taxation, is not so in fact, if the establishment
of the minor district has only equality and justice in view, and if
each taxpayer, though twice called upon, is by the two assessments only required to pay what, as between himself and the rest

of the state, has been found to be his just proportion of a burden
which, though general in its^nature, distributes its benefits unequally.

This doctrine has been applied in Pennsylvania to the case of
county town, which, in addition to its proportion of the county
levy, was specially assessed for the expense of constructing a
" The
court house and jail.
advantages of a county town," it
too
"are
well
was said,
appreciated, not to make every village use
a

all its exertions to have

court house provided for its benefit and
convenience, .and as its inhabitants profited by, not only the disbursement of the tax among them, but a permanent increase of
a

their business and an appreciation of their property, they were
morally bound to contribute in proportion."'
In the state of New

York it has also been applied to a state work of public improvement, — a canal — which conferred or was likely to confer local
'

Gibson, Ch.

J., in Kirby

v. Shaw, 19 Penn. St., 258, 261,
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It

has also been applied

benefits on a locality specially taxed.^

to the case of a building erected for the accommodation of a state
educational institution.
In one case where a local tax was constructed to meet a portion of the cost of erecting at that place a
building for the state agricultural college, the principles which
underlie such cases were so clearly stated that a! quotation from
the opinion will be more satisfactory than any synopsis that might
be attempted, or any restatement in our own language.
"
It may at first sight seem," it was said, " as if the establishment
of 'a college and its endowment and support by tha commonwealth for the education of all persons within the state, who
might wish to receive instruction in certain branches of science or
art, would stand on the same footing as the public schools, and thai
money raised for such an object ought to be apportioned and distributed in such manner as to bear on all persons and property
equally, without resort to local taxation, which would operate

We are not
certain sense disproportionately.
prepared to say that this proposition is in all respects incorrect.
We doubt very much whether it would be competent for the
legislature to impose the whole burden of supporting such an in-

partially, and in

a

municipality, section or district of
But we are clear in the opinion that there may exist

stitution upon any particular
the state.

which would render it just and expedient, and
strictly within the exercise of constitutional authority, for the
legislature to enact that a portion of such a public burden should
a state

of facts

be borne by persons and estates situated within certain limits, and

If
special assessment on them for that purpose.
the establishment of a public institution of general utility or
necessity in a particular locality would be productive of direct

to authorize

a

and appreciable benefit to persons or estates

in the vicinity, either

by increasing the value of property there situated, or by the opportunities which it would afford to those residing in the neighborhood to enjoy certain common advantages and privileges, with
greater facility and at less cost than others having an equal right
to participate in them, but who reside or own estates more remote-

ly

situated,

or in distant parts of the state, we can

' Thomas v. Leland, 24 Wend., 65.

^.Ala.,

399.

See also

see no reason

Harbor Commissioners

v. State,
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or benefits should not be taken into
consideration, in determining the mode in which the public burden of defrayingthe cost of the institution should be apportioned
■why

these special advantages

While perfect equality in the raising of money
for public charges is inattainable, it would certainly approximate
and distributed.

more nearly to an equitable apportionment of them, to provide

that such portion of the expenditure for a public object as will
inure directly to the benefit or profit of a certain town or district, should be borne by the estates situated and persons resident
therein, leaving only that sum to be treated as a public charge,
and to constitute a general assessment on all persons and property
in the commonwealth, which may reasonably be supposed to be
Such disexpended for the equal and common benefit of all.
of a public burden would be reasonable, because it
would tend to equality ; and it would be proportional, because it
would be borne in proportion to the benefits which each would
tribution

receive."^

A

like principle is sometimes applied to the construction and

These, as has been said, constitute
improvement of the streets.
highways for the accommodation of the general public, but are
calculated, by their improvement, to increase largely the value of

all property fronting on, or lying in the immediate vicinity of
Should the legislature determine that the cost of a street
them.
improvement should be borne in part by the whole city, and in
part by an assessment made on the basis of benefits within a district to which the improvement was exceptionally valuable, we
know of no valid objection that could be in terposed.
Whether
whole expense, the adjacent property the whole, or, on the other hand, the expense be apportioned between two districts, one of which includes the whole
city, and the other the adjacent property only, must be deterthe city

shall

' Bigelow, Ch.

bear

the

J., in Merrick v. Amlierst, 12 Allen, 498, 504. See to tlie same
Marks «. Pardue University, 37 Ind., 155 ; Gordon v. Comes, 47 N. Y.,
Every sucli special assessment must of course have express legisla608, 614.
tive authority.
It could not be made under the general power conferred upon
a municipality to levy taxes for c'orporate purposes.
This was afBrmed and
explained in Livingston County u. Welder, 64 111., 427. See also Burr «.
Carbondale, Sup. Ct. 111., 1875, 6 Chicago Legal News, 350. Also Chap.
effect,
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mined by the legislature on a consideration of all the equities
Other local city improvements may unbearing on the case.'
doubtedly be provided for in the same way.
The legislature has sometimes applied the same doctrine to the
case of general city taxation ; constituting two districts, the one,
consisting of the whole city, to be assessed equally, and the other
consisting of the more compact portions of the city, which, because
receiving a larger share of the benefits of city government, in the
protection afforded by the police and fire departments and the
like, was required to pay a greater proportionate share of the exIt is not perceived that such a case
pense of such government
difiers in principle from the other cases of overlying districts
which have been mentioned.

Nevertheless, in one

case, the power

of the legislature to discriminate in city taxation between what
may be designated the out property, and that in the parts compactly built, has been denied, on the ground that the city constituted the taxing district for city purposes, and such a discrimination would give distinct rules of taxation within the same district,

limit except the legislative discretion ; a doctrine wholly inconsistent, it was said, with
This conclusion seems to us
the constitutional idea of taxation.^
to the number of which there ccwild be no

to impose restraints on the constitutional power of the legislature
to establish taxing districts, which can hardly be justified in reason,
or by the decisions in analogous cases.
Legislation, such as was
not been uncommon in other

condemned

in the

and in some

cases, has passed the test of

case, has

judicial scrutiny.^

states,

Such

' See

Municipality «. White, 9 La. An., 446; Municipality v. Dunn, 10 Id.,
Cliicago v. Lamed, 34 111., 203 ; Ottawa v. Spencer, 40 id., 211 ; Patton v.
Springfield, 99 Mass., 627; S. C, 2 Withrow's Corp. Cas., 484.

57 ;

' Knowlton

ville

V.

of Eock County,
Ohio, N. S., 589.

v. Supervisors

Richards,

5

9

Wis.,

410, 421.

Compare Zanes-

Serrill v. Philadelphia, 38 Penn. St., 855, 358. In that case it appeared that
the legislature had provided that land within the city of Philadelphia, which
the assessors should mark " rural," should be taxed only two-thirds, and a
2 See

part of it only one-half, what others were taxed for city purposes, they being
released from the rest " because," as Woodward, J., says, " rural owners derived
no benefit from lighting, paving and cleaning streets," etc. The act was enforced without question as to its validity. And see Gillette «. Hartford, 31
Conn., 851. The cases of Henderson v. Lambert, 8 Bush, 607 ; Benoist v. St
Louis, 19 Mo., 179, and Lee v. Thomas, 49 id., 112, are all directly opposed to
the case in Wisconsin.
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legislation is sustained on the ground that it is only an equitable
apportionment of the burdens of municipal government between
those who receive a part of its benefits only, and those who participate in them all.^
A different case has been presented in some other states. City
boundaries having been extended so as to embrace the lands of
parties who insisted that their premises were agricultural lands
no benefit from the city government,
such parties sought the protection of the courts, and prayed for
injunction to restrain the imposition upon them of any tax in excess of what they would have been chargeable with had the bounda-

merely,

and would

receive

ries not been extended to embrace them.

It

is to be observed of

full

and exclusive
legislature which
authority to determine the proper bounds of the municipal divisions of the state, and also to establish the taxing districts, had
such

cases that the

has

in fixing the city boundaries without any
discrimination in the taxation of property within

proceeded to do so, and

provision for a
them, had determined that no such discrimination should or ought
The whole subject was one committed exclusively
to be made.

to the judgment and discretion of the legislature, whose members
would make inquiry into the facts in their own way, and act upon
No question could be made of the complete
their own reasons.
jurisdiction over the case, and if the action was unfair, and led to
unequal and unjust consequences, it seems difficult to suggest any
ground upon which it could be successfully assailed that would
not warrant

a

judicial review of legislative action in every case in

which parties complain of injustice and inequality.
Nevertheconsidered
less the courts have
themselves warranted in inquiring
into the facts, in order to determine whether the extension of municipal boundaries was fairljr warranted, and having in some cases
reached the conclusion that it was not, and that the extension was
made for the purpose of subjecting to taxation adjacent property
that would not receive the benefits of municipal government, and
'

In Gillette ». Hartford, 31 Conn., 321, 357, Butler, J., delivering the opinion
of the court, assumes as probable that the persons within the city limits whose
lands have been brought in by an extension of city lines, had been so brought
in on the application of the old corporation and against their own desire, and
that the discrimination in taxation in their favor was only a just protection
against inequality and unfairness.
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was not in fact urban property, they have undertaken to protect
the owners of property thus unfairly brought in, against the un-

In
equal taxation to which the legislation would expose them.
doing this they have not assumed to nullify the legislative action
in extending the municipal limits, but they have undertaken to
modify and relieve against its consequences, and to do this upon
the express ground that the motive which has influenced the legis-

lation was not legitimate.^

by very able judges, whose
opinions are always entitled to the highest respect, but it seems
Some of these decisions are made

to harmonize them with the conceded

difficult

principles govern-

ing the law of taxation. For, 1. They do not question legislation
as being in excess of legislative authority, as might be done where
are voted for a purpose not public

but they leave the
legislation to stand, and only interfere to qualify its effect, on the
ground that it has been adopted on improper grounds and will
operate unequally ; 2. This is done on an inquiry into the facts,
taxes

and
on a

;

substitution of the judicial conclusion for the legislative
subject not at all judicial ; a subject, too — the proper limits

a

— upon which persons are certain to differ
widely, and where an inquiry into the facts after the judicial
of city extension

method of an examination of witnesses

is usually much less satisfactory than that personal knowledge and investigation which
legislators are supposed to possess or to make.^
'Cheaney
Sharp's

Morfoi-d

v. Hooser, 9 B.

Ex'r
v.

Davenport,

v.

Donavan,

Monr.,

17

330; Covington «. Southgate, 15 id., 491;
id., 223; Arbegust v. Louisville, 3 Bush, 271;

Unger, 8 Iowa, 82; Langworthy v. Dubuque, 13 id., 86; Fulton v.
id., 404 ; Buell «. Ball, 20 id., 282 ; Deeds «. Sanborn, 26 id., 419 :

17

Deiman ». Fort Madison, 30 id., 543; Bradshaw v. Omaha, 1 Neb., 16. The
point is thus stated in a recent case in Kentucky : " As in ordinary cases of
taxation, in which the reciprocal benefits are deemed commensurable, so the
subjection of lands included in tlie town extension to the burden of a municipal tax is not considered an unlawful appropriation of private property to
public use, unless the legitimate object of improving the town shall have been
palpably perverted to the unauthorized purpose only of lessening the burden
of taxation on the inhabitants, who will not be otherwise benefited by the exSwift V. Newport, 7 Bush, 37, 40, per Sohertson, J.
tension."
* As to correcting
the injustice of legislative action by the judiciary in
matters of taxation, reference may be had to what is said by Gibson, Ch. J., in
Kirby v. Shaw, 19 Penn. St., 258, 361.

MUST PERTAIN TO THE DISTRICT

CH. V.j

Extra territorial taxation.

TAXED,

121

Those cases in which it has

been held incompetent for a state or municipality

levy taxes

to

its limits, have generally indicated the want of jurisdiction over the subject of the tax as the
But such a burden would be inadmissible,
ground of invalidity.
also, for the further reason that, as to any property or person outon persons or property not within

side the district

in which the tax was levied, the want of legal

interest in the tax would preclude its being subjected to the burden.
A state can no more subject to its power a single person or
a single article of property whose

residence

is in

or legal situs

another state, than it can subject all the citizens or all the propThe accidental circumerty of such other state to its power.
stance that it may happen to have the means of reaching one and

i

not the rest can make no difference; there must be an interest in|
the subject matter of the tax ; there must be between the state
and the tax payer a reciprocity of duty and obligation

;

and these

in contemplation of law would be wholly wanting in the case
This is the general rule; whether it is subject to
supposed.'
In Missouri it has been held to
exceptions may be a question.
be incompetent for the legislature to empower a city to tax for

it,

and
city purposes the land outside the city but adjacent to
therefore receiving, possibly, some of the benefits of the city

7

a

'

State Tax on Foreign Held Bonds, 15 "Wall., 300. Compare Jenkins ».
Charleston, Sup. Ct., So. Car.,
town had
Chicago Legal News, 78. Where
for more than twenty years exercised jurisdiction over part of another with

2

a

tax levied within this part by such first mentioned town
its acquiescence,
Ham v. Saw3'er, 38 Me., 37, 39. And see Hughwas nevertheless held void.
But where an act sets off one town from
Horrell,
Ohio,
v.
281.
Lessee
ey's
may provide that taxes to pay existing liabilities shall be assessed
and collected in both by the existing oflScers as if the act had not been passed.
Winslow V. Morrill, 47 Me., 411. Towns cannot even by agreement establish

it

another,

5

;

the rule that each may tax lands of its residents lying in the other
there
Mass., 547. In some
being no statute permitting it. Dillingham v. Snow,

is

is

it

is

states
provided by law that, where occupied lands lie partly in two townthe mansion house, or in
ships, they may be taxed together in that in which
which the principal portion
situate. See Bausman d. Lancaster, 50 Penn.
v.

Reed, 48 Me., 386

30 id., 346; State ». Metz,

State «. Hay, 31

N. J.,

275

;

Judliins

;

208

;

St.,

Hoffman,

State «.
4

Saunders v. Springstein,
Wend., 429. Assessments upon personalty as depending upon the residence
of the owners will be considered in another chapter.
39 id., 122;

LA-W OF TAXATION.

122

[CH. V.

The contrary has been held in
government and expenditures.*
Virginia, where land for half a mile outside the corporate limits was
made taxable to pay the interest of a debt contracted in aid of in-

in voting

whose people have no voice

it,

ternal improvements.'^
And in Indiana an objection to similar
legislation was put aside with very little consideration,^ less, one
would suppose, than its importance deserved. It is certainly difficult to understand how the taxation of a district can be defended

in selecting the purposes,

'

ject, and the city

is

a

a

or in expending it. A city has sometimes been allowed to exact
license fee of those engaging in the sale of intoxicating drinks
case regulation is- the principal obnear its limits, but in such
the party chiefly concerned.*

Wells V. "Weston, 22 Mo., 384, 386, approved in
And see Wilkey v. Pekin, 19 111., 160.

St. Charles v.

Kolle,

51

id.,

122.

20 Grat., 661. In this case the city of Lynchburg
tax " upon the lands, property and persons of all
persons within the town proper and corporation, and for half
mile round
about and beyond its present tax paying limits," for the purposes of aid to
v. Robinson,

a

a

to levy

a

'Langhorne

was authorized

The act was sustained in reliance upon New York
made by the judge delivering the opinion,
after referring to the undoubted right of the state to delegate tlie power of
can imagine no reason
taxation to municipal authorities, "On principle
why the power might not as well be delegated to any other persons in the
discretion of the legislature." If we understand this opinion literally,
would sustain the legislature in delegation to the city authorities of Lynchburg, or of any other favored town, of any indefinite power of taxation for
any public purpose whatever, and upon any portion of the state; the town
authorities in doing so, acting for and with the authority of the representatives
of the people chosen to the legislature.
But doubtless this was not intended.
It evident that the particular tax involved in that case was thought by the
court to be just; had
been otherwise, perhaps the principle involved
would have received further consideration.
it

is

a

it

I

cases, and the broad assertion

is

railroad corporation.

is

is

8

'

Conwell D. Connersville,
Ind., 358, 362. Damson, J., says: "The appellant, in his brief, propounds this inquiry: 'Can the appellees tax property
lying outside of the corporate limits, and within two hundred yards?' No
adduced in relation to the point involved in the inargument or authority
Hence, we are inclined to answer briefly that the act of 18<t9
terrogatory.
invests the president and trustees with full power to tax property within two
hundred yards of the corporate line. And we do not advise that that act
in conflict with the constitution."
5

•*

Falmouth v. Watson,
Bush, 660. A town cannot give its ordinance such
extra territorial effect without express authority by statute. Strauss v. Pontiac, 40 111., 301.
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purpose in respect to which a public expenditure is to be made, it is obviously not essential that the
expenditure should be within the district, nor that a public work
created by means thereof should have its situs within the district.
The district interest must be the true test whether an object is or

To give locality to

a

is not a proper object of district taxation

;

and

are had by the district, the interest is manifest.

if

the benefits

The case of city

waterworks located outside its limits is an illustration.^
'

Goddin «. Crump, 8 Leigh, 120, 155, per Tucker, President; Dentoa v.
Jackson, 2 Johns. Oh., 317, 336. But in general, specific authority would he
required to enahle a municipality to expend money outside its territorial limits for a purpose which presumptively Is not local. Thus, a town under its
general authority to vote taxes for township purposes cannot raise money to
build or repair a bridge outside. Concbrd v. Boscawen, 17 N. H., 465. Compare North Hempstead v. Hempstead, Hopk. Ch., 388; Riley •». Rochester, 9
K. Y., 64. A city may be authorized to purchase and improve a public park
outside its limits. M'Callie v. Chattanooga, 3 Head, 817.

