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LATTA vs. KILBOURN.

United States Supreme Court, 1893.

150 U. S. 524, 37 L. Ed. 1169.

Action by Kilbourn and Olmstead against Latta for an

account of proﬁts made by the latter in transactions which

the former claimed were partnership transactions and the

beneﬁt of which therefore enured to the ﬁrm, of which all

VII.

three had been members but which was now dissolved. Latta

and Kilbourn had been partners as “real estate brokers and

auctioneers” under the ﬁrm name of Kilbourn & Latta. After-

wards Olmstead was taken into the ﬁrm, the name remaining

the same. During the continuance of the ﬁrm, Latta entered

RIGHTS AND DUTIES OF PARTNERS TOWARD
EACH OTHER.

into real estate speculations with one Dr. Stearns, which

resulted in large proﬁts, and it was to secure a share in these

that this action was chieﬂy instituted. The court below

decreed that Latta should account to his former partners for

these proﬁts, and Latta appealed. It was claimed by com-
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plainants that, when Olmstead was taken into the ﬁrm, a new

tATTA vs. KILBOURN.

arrangement was made to the effect that if either member

heard of a piece of property for sale and saw an opportunity

United States Supreme Court,

189~.

for speculation, or was going into any speculation, it should be

communicated to the ﬁrm, so that the other partners also

might have an opportunity of going into the speculation.

150 U. 8. 524, 87 L. Ed. 1169.

Other facts appear in the opinion.

W. D. Dazvidgc, for appellant.

Enoch Toltcn and W. F. .-llattingtw/, for appellees.
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Action by Kilbourn and Olmstead against Lattll for an
account of profits made by the latter in transactions which
the former claimed were pa1·tnership transactions and the
heneftt of which therefore enured fo the firm, of which all
three had been membel"B but which was now dissolved. Latta
and Kilbourn had been partners as "real estate brokers and
auctioneers" under the firm name of Kilbourn & Latta. Afterwards Olmstead was taken into the firm, the na~ rema.i ning
the sauie. During the continuance of the ftrm, Latta entered
into real eetate speculations with one Dr. Stearns, which
resulted in large priofits, and it was to secure a share in these
that this action was chiefly instituted. · The court below
decreed that Latta should account to his former partners for
these profits, and IALtta appealed. It was claimed by complainants that, when Olmstead was taken into the firm, a new
arrangement was made to the effect that if either member
heard of a piece of property for sale and ea w an opportunity
for speculation, or was going into any speculation, it should bP
communicated to the firm, so that the other partners also
might have an opportunity of going into the speculation.
Other facts appear in the opinion.
W. D. nat,i<lgc, for appellant.
Enoch Tolfcn and W. F. Jlatti11gl,11, for appellees.
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Jacxson, J. (After stating the facts and disposing of other
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matters.) The court below based opinion upon two grounds:

First, that the scope of the cop nership business and agree-

ment, as alleged in the third paragraph of the bill, was estab-

lished, and that the appellant could not engage in purchases

of real estate on his own account or in connection with others

except by the consent of his copartners, without violating the

duty and obligation which he owed to his ﬁrm; and, se{:p_1_1ﬂQ,

that, even if the copartnership did not include the business of

buying and selling real estate on partnership account, still the

appellant could not employ the knowledge and information

acquired in the course of the partnership business in respect

to the real estate market, in making purchases or transactions

for his own beneﬁt.

The general principles on which the court proceeded admit

of no question, it being settled that one- partner cannot,

directly or indirectly, use partnership assets for his own bene-

ﬁt; that he cannot, in conducting the business of a partner-

ship, take any proﬁt clandestinely for himself; that he cannot

carry on the business of the partnership for his private advan-
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tage; that he cannot carry on another business in competition

or rivalry with that of the ﬁrm, thereby depriving it of the

beneﬁt of his time, skill, and ﬁdelity without being account-

able to his copartners for any proﬁt that may accrue to him

therefrom; that he cannot be permitted to secure for himself

that which it is his duty to obtain, if at all, for the ﬁrm of

which he is a member; nor can he avail himself of knowledge

or information, which may be properly regarded as the prop-

erty of the partnership, in the sen-se that it is available or

useful to the ﬁrm for any purpose within the scope of the

partnership business.

It therefore becomes necessary, in testing the liability of the

appellant to account for the proﬁts realized from the trans-

actions with Stearns, to consider and ascertain what was the

scope of the partnership agreement in reference to the pur-

essential fact on which rests the proper determination of the

question whether the appellant, in engaging in the joint enter-

prise with Stearns, violated any duty or obligation which he

owed to the ﬁrm of Kilbourn & Latta. In other words, the

{ihase and sale of real estate. This is the underlying and

uestion on this branch of the case depends entirely upon this:

JACKSON, J. (After stating the facts &nd disposing of other
matters.) The court below ba~ its opinion upon two grounds:
First, that the scope of the cop~nership business and agreement, as alleged in the third paragraph of the bill, was estab•
Itshed, and that the appellant could not engage in purchases
of real estate on his own account or in oonnection with otherH
except by the consent of his copartne1·s, without violating t'he
duty and obligation which he owed to his firm; and, ~omllJ,
that, even if the copartnership did not include the business of
buying and selling real estate on partnership account, still the
appellant oould not employ the knowledge and information
acquired in the course of the partn~rship business in respect
to the real estate market, in making purchases or transactions
for his own benefit.
The general principles on which the court proceeded admit
of no question, it being settled that one. partner cannot,
directly or indirectly, use partnership a~sets for his own benPftt; that he cannot, in conducting the business of a partnership, take any profit clandestinely for himself; that he cannot
carry on the business of the partnership for his private advantage; that he cannot carry on another business in competition
or rivalry with that of the firm, thereby depriving it of the
benefit of his time, skill, and fidelity without being accountabJ.e to his copartners for any profit that may accrue to him
therefrom; that he cannot be permitted to secure for himself
that which it is his duty to obtain, if at all, for the firm of
which he is a member; nor can he avail himself of knowledge
or information, which may be properly regarded as the property of the partnership, in the sense that it is available ot'.
useful to the firm for any purpose within the scope of the
partnership business.
It therefore beoomes necessary, in testin~ thf' liability of tl11!
appellant t-0 account for the profits realized from the transactions with Stearns, to consider and asce1·tain what was the
scope of the partnership agreement in reference to the purchase and sale of real estate. This is the underlying and
essential fact on which rests the proper d~termination of the
question whether the appellant, in engaging in the joint entnprise with Stearns, violated any duty or obligation which he
owed to the firm of Kilbourn & Latta. In other words, the
ue&tion <>n this branch of the caf'e de-pends entirely upon this:
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.VVere or were not those transactions within the scope of the

2U

CASES ON PARTNERSHIP.

ﬁrm business, in respect to which Latta owed a duty to his

ﬁrm, or in respect to which he could properly be said to be

the agent of the ﬁrm?

In his answer, which was called for under oath, Latta posi-

tively and in direct terms denied the allegation of the bill that

it was ever agreed that the ﬁrm should carryton the busi-

ness of buying and selling real estate, and that at no time was

such transaction within the scope of the partnership business.

Under the well-settled rules of equity pleading and practice.

this answer must be overcome by the testimony of at least two

witnesses, or of one witness with corroborating circumstances.

The proofs in the present case not only fail to break down

his denial on this point. but on the contrary aﬂirmatively estab-

lish that neither under the ﬁrst nor the second ﬁrm of Kil-

bourn & Latta did the partnership agreement extend to the

business of buying and selling real estate either for invest-

ment or for speculation on ﬁrm account. The appellee Kil-

bourn. when pressed upon the question, evaded a reply thereto,

and Olmstead, in his sworn testimony, failed to support the
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allegation of the bill as made on that particular subject. O11

the other hand. the testimony of the appellant fully supported

the denial of his answer. and he is corroborated by all the

facts and circumstances in the ease, such as the character of

the business as advertised and as actually conducted. The

well-known characteristics of “real estate and note brokers,"

indicating as the words imply, those engaged in negotiating

the sale and purchase of real property for the account of

others, aﬁ'ord a presumptive limitation upon the scope of the

business, such as the appellant asserted and testiﬁed to in

this case. His sworn answer and testimony on this point has

not been overcome by the vague and equivocal testimony of

the appellees. The court below was in error in ﬁnding as a

matter of fact that the partnership extended to the buying

and selling of real estate for the account of the ﬁrm. There is,

therefore, no right on the part of the complainants to relief

in this cause. based upon the consideration that the scope and

character of the partnership business embraced the purchase

and sale of real estate. either for the ﬁrm alone, or jointly with

others.

The further allegation of the bill, “that all proﬁts result-

ing from operations in real estate by any memberof the ﬁrm

:\Vere or were not those h'ansactions within the scope of the
{ firm business, in re1o1pect to which Latta owed a duty to his.
fl.rm, or in respect to which he could properly be said to be
the agent of the fl rm?
In bis answer, which wns called for under oath, Latta poKitively and in direct terms denied the allegation of the bill that
it was ever agreed that the firm should carry. on the business of buying and selling l'{'-31 estate, and that at no time waR
such trammction within the scope of the partne1•ship businesi,;.
'VndN the well-settled rules of t>quity pleading and practice,
)
~his answ••r must be ovt:'rcome b~· the tN1timony of at least two
witnesses, or of one witness with corroborating circumstances.
Th(· proof1o1 in t.he present case not only fail to break down
his dPuial on t11is point, but on thP eontrnry affirmatively estabJi!olh that nPithPr und<•1· the first nor the second finu of Kilbourn & Latta did the partnership ag1-eement extend to the
busiiwss of bu~·ing and selling real estate eitl1er for inv~t
ment or for s1weulation on firm ac('ount. The appellee Kil·
bourn. wlwn pressed upon the question, evaded a reply thereto,
and Olmi;1tead, in his Kworn t<•stimony, failed to support the
allegation of the bill a.s made on that particular subject. On
the otlwr hand. tlw tPstimony of the appellant fully supported
the denial of his answer, and he is corroborated by all tht~
facts and circumstance-s in thl:' ruse, i;mch as the character of
the business as advertised and us actually conducted. The
w<>ll-known charactt~1:istics of "rt>al estate and note brokers,''
indic,ating as the words imply, those engaged in negotiating
the sale and purchase of real property for the account of
others, afford a presumptive limitation upon the scope of the
bn8iness, such as the appPllant a.sserted and testified to in
this ea~. His swom answe1· and testimony on this point has
not be<>n on•rcome by the vague and equivocal testimony of
the appelle(•R. The court below w:u; in error in finding as a
mattPr of fact that the partnership exfrrnled to the buying
and selling of real Psta.te for the account of the firm. There is,
thPrefore, no right on the part of the complainants to relief
in this cuut'lt'. based upon the consi<lf'ration that the Rcope and
character of the partnership business embraced the purchase
and sale of real estate, either for the firm alone, or jointly with
others.
The further allegation of thP bill, "that all profits resulting from operations in real c>8tate by any member·of the firm
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LATTA VS. KILBOURN.
of Kilbourn & Latta during the existence of said partnership

21.5·

should belong to said ﬁrm and be entered upon the books of

the ﬁrm and be paid into the partnership account, and that no

member of said ﬁrm should engage in the business of buy-V

ing and selling real estate in the said district on.his own,

account, or with any other person or persons, except in cases,

where the proposed transaction had been explained to the said

ﬁrm, and the ﬁrm had declined to take any part therein,” was

also positively denied by the answer of the appellant under

oath. There is no testimony in the cause to overcome that

denial. On the contrary, the evidence establishes that there

was no such restriction or limitation im-posed upon the indi-l

vidual members. So that the complainants were entitled to,

no relief on that ground. .

But aside from the foregoing questions of fact, how stands

the case on the assumption that there was a new stipulation

or agreement when Olmstead was taken into the ﬁrm (as

claimed by Kilbourn and Olmstead, and as set out above) that

knowledge and information obtained by any member of the

ﬁrm as to bargains in real estate should be ﬁrst communi-
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cated to the ﬁrm, with the view of giving the ﬁrm, or the mem-

bers thereof, the ﬁrst opportunity of purchasing, before any

individual member thereof could act upon such knowledge or.

information for his own beneﬁt? Can the agreement to fur-_

nish information as to bargains in real estate and give copart-

ners the option of taking beneﬁt of such bargains, be consid-

cred as so enlarging the scope of the partnership business as

to include therein the purchase and sale of real estate on

joint account? It would be a perversion of language and a

confusion of ideas to treat such a stipulation, if it were clearly

establihed, as creating a partnership in future options to buy

what did not already, by the terms of the copartnership, come

within the scope and character of the partnership business.

That alleged stipulation, instead of enlarging the partnership

business, was manifestly a restriction and limitation upon the

power and authority of the copartners to bind the ﬁrm, or the

members thereof, in any real estate transaction, until each

member had expressly consented or agreed to join in the par-

ticular purchae, specially submitted for consideration.

By the well-settled law of partnership each member of the‘

ﬁrm is both a principal and an agent to represent and bind‘

the ﬁrm and his associate partners in dealings and transactions‘

of Kilbourn & Latta during the existence of said partnership.
should belong to said firm and be entered upon the books of
the firm and be paid into the partnership account, and that no.
member of said firm should engage in the business of buying and selling real estate in the said district on. his own.
account, or with any other person or persons, except in cases
where the proposed transaction had been t>xplained to the said
firm, and the firm had declined to take any part therein," was
also positively denied by the answer of the .appellant under
oath. There is no testimony in the cause to overcome that
denial. On the contrary, the evidt:>nce establishes that taere
was no such restriction or limitation imposPd upon the individual members. So that the complainants were entitled to.
no relief on that ground.
But aside from the foregoing quest.ions of fact, how standR
the case on the assumption that there was a new stipulation
or agreement when Olmstead was taken into the firm (aB
claimed by Kilbourn and Olmstead, and as set out above) th-at
knowledge and information obtainf'il by any member of the
firm as to bargains in real estate should be fil"St communicated to the firm, with the view of giving the firm, or the mem bers thereof, the first opportunity of purchasing, before any
individual member thereof could .act upon such knowledge or
information for his own benefit? Can the agreement to fur-.
nish information as to bargains in real estate and give copartners the option of taking benefit of such bargains, be considered as so enlarging the scope of tlle partnership business as
to include therein the purchase and sale of real estate on
joint account? It would be a perversion of language and a
confusion of ideas to treat such a stipulation, if it were clearly
t>stablished, as creating a partnership in future options to buy
what did not already, by the terms of the copartnership, come
within the -scope and character of the partnership business.
That alleged stipulation. instead of Pnlarging the partnershjp
business, was manifestly a restriction and limitation upon the
power and authority of the copartners to bind the firm, or the
members thereof, in any real estate transaction, until each
member had expressly consented or agreed to join in the p:tr·
ticular purchase, spPeially submitted for consideration.
By the well-settled law of µartnPrship ea.eh member of the·
firm is both a principal and an agPnt to represent and bind ·
the firm and his associate partnt'rs in dt>alings and transactions;
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within the scope of the copartnership. No express authority

216
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is necessary to confer this agency or ﬁduciary relation in

respect to the business of the ﬁrm. If the buying and elling

of real estate was a part of the business of Kilbourn & Latta,

the alleged stipulation about giving an option to the ﬁrm and

the members thereof to accept special bargains would have

been an idle arrangement. But under the alleged stipulation

each and every purchase of real estate was a special and indi-

vidual transaction or enterprise, requiring the special assent

and agreement of each partner thereto, before it bec-ame a sub-

ject of partnership, or was brought within the scope of the

partnership buiness. Under the operation of the agreement,

a partner who purchased real estate, either on joint or partner-

ship account, did so not under or by virtue of the partnership

articles, or under authority derived from the partnership busi-

ness and his implied agency to represent the ﬁrm therein, but

solely and exclusively from the special assent or agreement of

his associates to engage in that particular purchase. So that

each parcel of real estate to be acquired, as well as the agree-

ment to purchase the same, was ﬁrst made the subject of a

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:07 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

special arrangement. It is difficult to understand how, under

such circumstances and conditions, a copartnership could prop-

erly be said to include or extend to the business of purchasing

and selling real estate.

The special subject of each purchase, as admitted by Kil-

bourn,—like the purchase of bonds and other securities,—did

not and could not come within the operation of the copartner-

sh-ip, or become a part of the partnership agreement, until each

particular piece of property had been selected and agreed upon.

It is undoubtedly true that, under this alleged agreement, if a

partner had submitted to the ﬁrm or his associates the

question of buying a particular parcel of land, and they had

agreed to make that purchase, he would thereafter have occu-

pied an agency or ﬁduciary relation in respect to that particu-

lar piece of property. But the question here is whether his

failure to give the ﬁrm, or his copartners, the opportunity of

making an election to buy certain real estate, and his making

the purchase thereof for his own account, or jointly with

another, is such a violation of his ﬁduciary relations to the

ﬁrm and his associates in respect to copartnership business as

to entitle the latter to call him to account f-or proﬁts realized

within the scope of the copartnersbip. No express authority
ls necessary to confer this agency or fiduciary relation in
respect to the business of the firm. If the buying and selling
of real estate was a pa.rt of the business of Kilbourn & Ldtta,
the alleged stipulation about giving an option to the firm and
the members thereof t-0 accept specia.l bargains would have
been an idle arrangement. But under the alleged stipulation
each and every purchase of real estate was a special and individual transaction or enterprise, requiring the special assent
and ag1-eement of each partner thereto, before it became a subject of partnership, or was brought within the scope of thE"
partnership business. Under the operation of the agreement,
a partner who purchased real estate, either on joint or partnet·ship account, did so not under or by virtue of the partnership
articles, or under authority derived from the partnership business and his implied agency to represent the firm therein, but
solely and exclusively from the special assent or agreement of
his associates to engage in that particular purchase. So that
each parcel of real estate to be acquired, as well as the agree·
ment to purchase the same, was first made the subject of a
special atrangement. It is difficult to understand how, under
such circumstances and conditions, a copartnership could properly be said to include or extend to the business of purchasing
and selling real estate.
The special subject of each purchase, as admitted by Kilbourn,-like the purchase of bonds and other securities,-did
n<>t and could not come within the operation of the copartnership, or become a part of the partnership.agreement, until each
particular piece of property had been selected and agreed upon.
It is undoubtedly true that, under this alleged agreement, if a
partner had submitted to the firm or his associates the
question of buying a particular parcel of land, and they had
agreed to make that purchase, he would thereafter have occupied an agency or fiduciary relation in respect to that particular piece of property. But the question here is whether bis
failure to give the firm, or his copartners, the opportunity of
making an election to buy certain real estate, and his making
the purchase thereof for bis own account, or jointly with
another, is such a violation of his fiduciary relations to the
tlrm and his associates in respect to copartnership business as
to entitle the latter to call him to account f.or profits ~alized
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in such transactions. In other words, will the violation of his

217

undertaking to give to the ﬁrm, or his associates, the oppor-

tunity or option to engage in any particular transaction, not

within the scope of the ﬁrm’s business, entitle the copartners

to convert him into a constructive trustee in respect to the

proﬁts realized therefrom?

That the members of the ﬁrm, prior to 1871, or after that

date, by special agreement, made purchases of particular par-

cels of real estate on speculation or for investment, did not

make such speculative transactions a part of the partnership

business so as to invest either partner with the implied author-

ity to engage therein on account of the ﬁrm. The name of the

ﬁrm w-as never, in fact, used in such special ventures, which

no partner had authority to enter into except, and until, the

consent of the others had been speciﬁcally obtained so to do-

each instance of buying on ﬁrm or joint account being the sub-

ject of a separate, special, and distinct agreement.

It may be said of any and every partnership, irrespective of

its regular business, that by consent of all the members, other

matters beyond the scope of the partnership may become the
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subject of investment or speculation on joint account, but such

special transactions cannot properly be said to come within

the scope of the partnership. The very fact that the express

consent of each partner was required in order to engage in such

special ventures goes clearly to show that the transactions

were not within the scope of the partnership, for, if they were,

special consent could not be required as a condition precedent

for engaging therein.

Matters within the scope of the partnership are regulated

and controlled by a majority of the partners, but by the alleged

stipulation under consideration a single member of the ﬁrm

could control the ﬁrm’s action in respect to purchases of real

estate. This is inconsistent with the idea that the business

of the ﬁrm extended to such purchases.

Again, the alleged agreement does not provide how such

future acquisitions as might be specially elected or agreed

upon for speculation or for investment were to be paid for,

or in what proportion the several partners should be inter-

ested therein. Neither does it distinctly appear from the alle-

gations of the bill, nor from the testimony of the appellees,

whether, in acting upon information given, the special pur-

28

•

in such transactions. In other words, will the violation of his
undertaking to give t<> the firm, or his associates, the opportunity or option to engage in any particular transaction, not
within the scope of the fh·m's businetJs, entitle the copartners
to convert him int<? a constructive trustee in respect to the
profits realized therefrom?
That the members of the firm, prior t<> 1871, or after that
date, by special agreement, made purchases of particular parrels of real estate on speculation or for investment, did not
make such speculative transactions a part of the partnership
business so as to invest either partner with the implied autbority to engage therein on account of the firm. The name e>f the
ft.rm w.as never, in fact, m~ed in such special ventures, which
no partner had authority to enter into except, and until, the
consent of the others had been specifioolly obtained BO to doeach instance of buying on firm or joint account being the subject of a separate, special, and distinct agreement.
It may be «aid of any and every partnership, irre.spective of
its regular business, that by consent of all the members, other
matters bey-0nd the scope of the partnership may become tha
subject of investment or speculation on joint aceoun·t, but such
special transactions cannot properly be sai~ to come within
the scope of the partnership. The very fact that the express
oonsent of each partner was required in order to engage in such
special ventures goes clearly to show that the transactions
were not within the scope of the partnership, for, if they were,
special consent could not be required as a condition pr~edent
for engaging therein.
Matters within the scope of the partnership are regulated
and controlled by a majority of the partners, but by the alleged
stipulation under consideration a single member ot the firm
could control the firm's action in respect to purchases of real
estate. This is inconsistent with the idea that the business
of the firm ext.endw to such purchases.
Again, the alleged agreement does not provide h<>w such
future acquisitions as might be specially selected or agreed
upon for speculation or for investment we1•e to be paid for,
or in what proportion the several partneN should be interested therein. Neither doetJ it distinctly appear from the allegations of the bill, nor from the testimony of the appellees,
whether, in acting upon information given, the special pur28
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chases were to be made for the account of the partnership or

for the account of the several members of the ﬁrm. The meth-

ods of keeping the accounts of such transactions in t-he name

of the individual members rather than in the name of the ﬁrm,

would indicate that such purchases were for the beneﬁt of the

separate partners rather than for the ﬁrm.’

There is no allegation in the bill, nor any direct statement

in the testimony of the appellees, that if the information had

been given as to the Stearns’ transactions, either t-he ﬁrm or

themselves would have exercised the option of engaging

therein upon the conditions of allowing Stearns to determine

“when, at what price, and on what terms any portion of the

real estate might be sold.” Neither is it alleged in the bill,

nor shown by the proofs, that the appellant in any way neg-

lected the partnership business, nor that the ﬁrm and his

copartners sustained any damage whatever from the trans-

action. On the contrary, it is shown that from the purchases

and ales of the property bought on joint account with Stearns

the ﬁrm derived its regular commissions.

This alleged new stipulatio-n amounts, if it has any legal
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force and operation, simply to an agreement for a future part-

nership, or the joint acquisition of such special properties as

might by mutual and unanimous consent be considered as hold-

ing out a prospect of proﬁtable speculation; and at most could

only be regarded as an agreement for a future partnership in

respect to such properties as might be specially selected for

speculation. It is well settled in such case that no partnership

takes place until the contemplated event actually occurs. It

stands upon the same principle as an option to become a part-

ner, which creates no partnership until the option i actually

exercised.

If the stipulation in question could be construed into an

agreement that no partner should engage in the buying and

selling of real estate on his own account, would that entitle

the other members of the ﬁrm to share in the proﬁts that

Latta. made in real estate speculation without having ﬁrst

secured the consent of his copartners to his engaging therein?

No such proposition can be sustained.

In Murrcll vs. Murrell, 33 La. Ann. 1233, it was held that a

partner who, in violation of the act of partnership, enters

into another ﬁrm, does not thereby give the right to his origi-i

chases were to be made for the account of the partnership or
for the account of the seve1·al members of the firm. The methods of keeping the accounts of such transaetions in the name
of the individual members rather than in the name of the firm,
would indicate that such purchases were for the benefit of the
~parate partners rather than for the firm.'
There is no allegation in the bill, nor any direct statement
in the tE>stimony of the appellees, that if the information had
heen given as to the Strorns' transactions, either t·be firm or
themselves would have exercised the option of engaging
therein upon the conditions of allowing Stearns to determine
"when, at what price, and on wh~t terms any portion of the
real estate might be sold." :Neither is it alleged in the bill,
nor shown by the proofs, that the appellant in any way neglected the partnership business, nor that the firm and bis
copartners '1!\1J81:ained any damage whatever from the .transaction. On the contrary, it is shown that from the purchases
and sales of the property bought on joint account with Stearns
the firm derived its regular commissions.
This alleged new stipulation amounts, if it has any legal
force and operation, simply to an agreement for a future partn~rship, or the joint acquLsition of such special properties a8
might by mutual and unanimous consent be considered as holding out a prospect of profitable speculation; and at most could
only be regarded as an agreement for a future partnership in
respect to such properties .as might be specially selected for
speculation. It is well settled in such case that no partnership
takes place until the contemplated event actualiy occurs. It
stands upon the same prindple as an option to become a partner, which creates no partnership until the option is actually
exercised.
If the stipulation in question could be QOnstrued into an
agreement that no partner should engage in the buying .and
selling of real estate on his own account, would that entitle
the other "members of the firm to share in the profits that
Latta made in real estate speculation without hav'ing first
secured the consent of bis copartners to his engaging therein!
No such proposition can be sustained.
In Murrell vs. Murrell, 3:3 La. Ann. 1233, it was held that a
partner who, in violation of the act of partnership, ente1·l'l
into another firm, does not thereby give the right to his origi~'
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The violation of the agreement may give rise to an action for

damages, but inasmuch as the original copartner could not

be held, without his consent, for the debts of the new ﬁrm,

he cannot claim to be made a partner therein.

In Dean vs. McDowell, 8 Ch. D. 345, one of the stipulations

in the articles of copartnership was that “said C. A. McDowell

should diligently -and faithfully employ himself in'and about

the business of the partnership, and carry on and conduct the

same to the greatest advantage of the partnership,” and by

another article it was tipulated that neither partner should

“either alone or with -another person, either directly or indi-

rectly, engage in any trade or business except upon the account

and for the beneﬁt of the partnership.” The business of the

ﬁrm was to deal as merchants and brokers in selling the pro-

duce of salt works on commission, and during its existence

McDowell clandestinely purchased a share in aﬁrm of salt

manufacturers. A bill was ﬁled by the other partner for an

account of the proﬁts realized in the new business, and it was

held by the master of the rolls that the bill could not be sus-
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tained. On appeal this judgment was aﬂirmed. Lord Justice

James, after stating the general principles of partnership

law, said: “The business which the defendant has entered

into was that of manufacturing salt, which was to be the sub-

ject-matter of the trade of the ﬁrst ﬁrm. If in that he had

in any way deprived the ﬁrm of any proﬁts they otherwise

would have made—if by his joining in the partnership for the

manufacture he had diverted the goods from the ﬁrm in which

he was a partner to some other ﬁrm, I can see that that would

be a breach of his duty; but it is not pretended or alleged

that any alteration took place in the business of the ﬁrm by

reason of his having become a shareholder in the other busi-

ness. It is not pretended that there was any alteration in the

commission or anything else. Everything remained exactly

as it was, so that it cannot be suggested that there was a

farthing’s worth of actual damage done to the original ﬁrm

by reason of his having become a shareholder in the works

which produced the thing in which the ﬁrm traded. Under

these circumstances it seems to me that we cannot say his

proﬁts fromthe new business was a beneﬁt arising out of his

partnership with the plaintiﬁs. It was not a beneﬁt derived

I

nal copartner to claim a share in the profits of the new fi1;m.
The violation of \he agrPement may gh·e rise to an action for
damages, but inasmuch as the original copartner oould not
be held, without bis consent, for the debts of the new firm,
he cannot claim to be made a partner therein.
In Dean vs. JicDoicell, 8 Ch. D. 345, one of the stipulations
in t11e articles of copartnership was that "said C. A. McDowell
should diligently and faithfully employ himself in" and about
the business of the partnership, and carry on and conduct thP
ea.me to the greatest advantage of the partnership," and by
another article it was stipulated that neither partner should
"either alone or with another person, either directly or indirectly, engage in any trade or business except upon the account
and for the benPfit of the partnership." The business of the
firm was to deal as merchants and brokers in selling the pro·
duce of salt works on commission, and during its existence
McDowell clandestinely purchased a share in a· firm of salt
manufacturers. A bill was filed by the other partner for an
account of the profits realized in the new business, and it was
held by the master of the rolls that the bill could not be sustained. On appeal this judgment was affirmed. Lord JustiL't'
JAMES, after stating the general principles of partnership
law, said: "The business which the defendant bas entered
into was that of manufacturing salt, which was to be the subject-matter of the trade of the first firm. If in that he bad
in any way deprived the firm of any profits they otherwise
would have made-if by bis joining in the partnership for the
manufacture he had diverted the goods from the firm in which
he was a partner to some other firm, I can see that that would
be a breach of his duty; but it is not pretended or alleged
that any alteration took place in the business of the firm by
reason of his having become a shareholder in the other business. It is not pretended that there was any alteration in the
commission or anything else. Everything remained exactly
as it was, so that it cannot be suggested that there was a
farthing's worth of actual damage done to the original firm
by reason of bis having become a sh.areholder in the works
which produced the thing in which the firm traded. Under
these circumstances it seems to me that we cannot say his
profits from the new business was a benefit arising out of his
partnership with the plaintiffs. It was not a benefit derived
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from his connection with the partnership, or a beneﬁt in

respect of which he was in a ﬁduciary relation to the partner-

ship. His relations to the partnership in this respect was

the same as an ordinary oovenantor to a covenantee in respect

of any other covenant which is broken. It was a covenant

by a partner with a copartner, a covenant that he would

not do something which might result in damage. But

it was not a covenant, in my view, which was in any way con-

nected with the ﬁduciary relations between the parties. That

being so, it seems to me that the master of the rolls was

right in saying that you cannot extend the cases with regard

to a share in the proﬁts to a case in which, as between the

parties, there really was nothing but a breach of covenant,

which in truth did not result, and could not have resulted, in

the slightest loss to the partnership, unless it could have been

shown that it led to the covenantor neglecting the business

of the partnership, and devoting himself to other business,

and diverting his time and attention from the business to

which it was his duty to attend.” These views,.which were

concurred in by the/other members of the court, are directly
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in point in the present case, which, in principle, cannot be

distinguished from the case there under consideration.

VVe are clearly of the opinion that the alleged new stipula-

tion that each copartner should furnish to the ﬁrm, or to the

members thereof, information as to bargains in real estate,

and give it or them the option to engage in the acquisition

thereof before acting upon such information for his own benc-

ﬁﬁt, neither enlarged the scope of the partnership so as to make

i it include the purchases and sales of real estate, nor precluded

any member of the ﬁrm from making purchases on his own

3 account or jointly with others; and that the act of the appel-

, lant in purchasing property with Stearns was not such a vio-

lation of his duty and obligation to the ﬁrm of Kilbourn 8:

Latta, or to the mom-hers thereof, as to entitle the appellees

to share in the proﬁts which he realized therefrom.

In respect to the second ground, on which the court below

rested its judgment, that the appellant could not take advan-

tage of the skill, knowledge, and information as to the real

estate market acquired in the course of his connection with

I thepartnership of Kilbourn & Latta so as to gain any proﬁt

individually therefrom, but was bound to share with his

frem his connection with the partnership, or a benefit in
respect of which he was in a fiduciary relation to the partnership. His relations to the partnership in this respect was
the same as an ordinary oovenantor to a oovenantee in respect
of any other covenant which is broken. It was a covenant
by a partner with a copartner, a oovenant that he would
n.ot do something which might result in damage. But
it was not covenant, in my view, which was in any way connected with the fiduciary relations between the parties. Tl1at
being eo, it seems to me that the master of the rolls. was
right in saying that you cannot extend the cases with regard
te a share in the profits to a case in which, as between the
parties, there really was nothing but a breach of covenant,
which in truth did not result, and could not have resulted, in
the slightest loss to the partnership, unless it could hav~ been
shown that it led to the covenantor neglecting the business
of the partnership, and devoting himself to other business,
and diverting his time and attention from the business to
which it was his duty to attend." These views,. which were
concurred in by the ,other members of the court, are directly
in point in the present case, which, in principle, cannot be
distinguished from the case there under consideration.
We are clearly of the Qpinion that the alleged new stipulation that each copartner should furnish to the firm, or to the
members thereof, information as to bargains in real estate:
and give it or them the option to engage in the acquisition
I thereof before acting upon such information for his own bent•(\ flt, neither enlarged the scope of the partnership so as-to make
I it include the purchases and sales of real estate, nor precluded
· any member of the firm from ma king purchases on his own
l account or jointly with others; and that the act of the appel1 lant in purchasing property with Stearns was not such a violation of his duty and obligation to the firm of Kilbourn &
Latta, or to the men11bers thereof, as to entitle the appellees
to share in the profits which he realized therefrom.
In respect to the second ground, on which the court below
rested its judgment, that the appellant could not take advantage of the skill, knowledge, and infonnation as to the real
estate market acquh-ed in the course of his connection with
the partnership of Kilbourn & I.-atta so aa to gain any profit
individuaBy therefrom, but was bound to share with his

a

Il

Lxrra. vs. KILBOURN. ' 221

LATTA
copartners all the beneﬁcial results which- could be derived

vs.

KILROt:RN.

•

221

from his knowledge or information on that subject, we need

not do more than to say that this proposition is wholly unsup-

ported either by the authorities or by any legal principle appli-

cable to partnership law.

lt is well settled that a partner may traﬁic outside of the

scope of the ﬁrm’s business for his own beneﬁt and advantage,

and without going into the authorities it is suﬂicient to cite the

thoroughly considered case of AS-s vs. Benham, 2 Ch. D. (1891)

244, 255, in which it was sought to make one partner account-

able for proﬁts realized from another busines, on the ground

that he availed himself of information obtained by him in the

course of his partnership business, or by reason of his con-

nection with the ﬁrm, to secure individual advantage in the

new enterprise. It was there laid down by Lord Justice Lisb-

LEY that if a member of a partnership ﬁrm avails himself of

information obtained by ‘him in the course of the transactions

of the partnership business, or by reason of his con-

nection with the ﬁrm-, for any purpose within the scope of the

partnership business, or for any purpose which would compete
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with the partnership business. he is liable to account to the ﬁrm

for any beneﬁt he may have obtained from the use of such infor-

mation; but if he uses the information for purposes which are

wholl/_y without the scope of the partnership business and not

competing with it, the ﬁrm is not entitled to an account of such

beneﬁts. ,

It was further laid down in that case, in explanation of

what was said by Lord Justice Co'r'ro.\' in Dean cs. .-l!cDowell,

ubi supra, that£“it is not the source of the information, but

the use to which it is applied, which is important in such

m-attersi To hold that a partner can never derive any per-

sonal b‘ eﬁts from information which he obtains as a part-

ner would be manifestly absurd;” and it was said by Lord

Justice Bownm that the character of information acquired

from the partnership transaction, or from connection with the

ﬁrm, which the partner might not use for his private advan-

tage, is such information as belongs to the partnership in the

sense of property which is valuable to the partnership, and in

which it has a vested right.

Tested by these principles, it cannot be properly said that

Latta used any information which was partnership property

copartners all the beneficial results which• oould be derived
from his knowledge or information on that subject, we need
not do more than to say that this proposition is wholly unsupported either by the authorities or by any legal principle applicable to partnership law.
It is well settled that a partner may traffic outside of the
scope of the firm's husiness for his own benefit and advantage,
and without going into the authoriti<>s it is sufficient to cite the
thoroughly considered case of ...-..t&s vs. Benham, 2 Ch. D. (1891)
244~ 255, in which it was sought to makP one partner accountable for profits realized from another bu"ioess, on tbe ground
that he avajled himself of information obtained by him in the
course of his partnership business, or by reason of bis connection with the firm, to secure individual advantage in the
new enterprise. It was there laid clown by J...ord Justice J_,INDJ,EY that if a member of a partnership fir·m avails himself of
information obtained by him in the conl'Se of the transactions
of the partnP1"8hip bnsinefls, or by reason of his connection with the firm, for an!J purpo..~e wit11in the scope of the
partnership busi11ess, or for any pw·vo.~c lchich icould
1cith the pof'tners11ip b-usincss. he is liable to account to

compete
the firm
for nny benefit lie ma11 hai•e obtaim.xl from the use of such i11format·ion; but if 1rn uses the. informo.tion f01- purposes wh iC'h are
tohol'ty witho'llt the scope of the partnership business and not
com 1>eting icith it, the finn is not entitled to an account of such
benefits.
It was furthe1· laid down in that case, in explanation of
what was said by IA>rd .Tustice CoT'rO:" in Dean vs. JIcD01oell,
ubi supra, that~'it is not the souree of tbe information, but
thP use to which it is ~d, which is important in such
matters. ) To holrl that a partner can never dt'rive any personal be~efits from information whk.h he obtains as a partner would be manifestly absurd;" and it was said by Lord
Justice BowEN that the character of information acquired
from the partnership h"llnsaction, or from connection with the
firm, which the partner might not use for his private advantage, is such information as belongs to the partnership in the
sense of property which is valuable to the partnership, and in
which it has a vested rig-ht.
Tested by these principles, it cannot be properly said that
Latta used any information whid1 wai:; pal'tnel'ship property
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so as to render him chargeable with the proﬁts made there-

fr-om. His knowledge of the real estate market, or in respect

to proﬁtable investments therein, was not used in competition

with the business of the ﬁrm, nor in any manner so as to come

within the scope of the flrm’s business.

The points already considered being suﬁicient to dispose

nf the case, we do not deem it necessary to go into the other

question discussed as to whether a. parol partnership, in

respect to purchasing and selling real estate, or an agreement

between copartners to give each other the option of engaging

in such purchases, would come within the operation of the

statute of frauds.

We are clearly of opinion, upon the whole case, that the

decree should be '

Reversed, and the causc remanded to the court below with direc-

tions to tlismiss the bill at the cost of the appellccs.

Non‘-:.—See Mechem’s Elem. of Partn., §§ 112, 118.

~-

INSLEY vs. SHIRE.

Supreme Court of Kansas, 1895.
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54 Kan. 793, 39 Pac. Rep. 713, 45 Am. St. Rep. 308.

Insley and Shire were equal partners in carrying on banking

and other business at Leavenworth, Kansas. In 1882, Shire

died, leaving a will, under which Ann M. Shire (his widow),

J. W. Graw (his brother-in-law), and Levi Wilson, were

so· as to render bim chargeable with the profits made thereHis knowledge of the real estate market, or in respect
to profitable investmt>nts therein, was not used in competition
with the business of the firm, nor in any manner so as to come
within the scope of the firm's business.
The points already ~onsidel'l'<I being sufficient to dispost»f the c·ase, we do not deem it necessary to go into the other
question discussed as to whether a parol partnership, in
reRpect to pur<',hasing and selling real estate, or an agreement
between copartners to give each other the option of engaging
in such pul'cbases, would come within the operation of the
statute of frauds.
'Ye are clearly of opinion, upon the whole case, that the
· decree should be
Re·versed, and the cause remanded to the court below 1cith direcltf)ns to dismiss tlie bill at the cost of the a.ppell.ees.
fl'-0m.

NoTR.-See Mecbem's Elem. of Partn., §§ 112, 118.

appointed executors and were authorized to continue the busi-

-ness of the ﬁrm. This was done, and no steps were taken to

ascertain S*hire‘s interest nor did Insley assume the position

or rights of a surviving partner. Insley and Shire’s executors

continued to cam-_v on the business, Gaw taking the active

management on the part of the executors, until 1887, when

the ﬁrm was found to be insolvent. It appeared also that one

Milligan, who had been employed by Gaw to serve in the Bank,

INSLEY vs. SHIRE.

had fraudulently appropriated a large part of the assets. Mrs.

Shire brought this action against Insley, Gaw, Milligan and

Supreme Court of Kansas, 1895.

others, to recover damages for what was alleged to be their

54 Kan. 793, !l9 Pac. Rep. 713, 45 Am. St. Rep. 308.
Insle.v and Shire were equal partners in caITying on banking
and other business at Leavenworth, Kansas. In 1882, Shire
died, leaving a will, under which Ann M. Shire (his widpw),
J. ,V. Gaw (his brother-in-law), and Levi Wilson, were
appointed executors and were authorized to continue the busi·ness of the firm. This was done, and no steps were taken to
ascertain S'hire'R intf'rest nor did Insley assume the position
or rights of a surviving partner. Insley and Shire's exerutorH
continued to carr.'' on the business, Gaw taking the active
management on the part of the executors, until 1887, whf'n
the firm was found to be insolvent. It appeared also that one
Milligan, who had bel·n employed by Gaw to serve in the Bank,
had fraudulently appropriated a large part of the assets. Mrs.
~hire brought this action against Insley, Gaw, Milligan and
others, to recover damages fol' what was alleged to be their
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negligent mismanagement of the business resulting in insol-

223

vency and the loss of the assets. -

llegligent mismanagement of the business resulting in insol·
vency and the loss of the assets.
The court below found that Insley and Gaw bad been
guilty of such negligent mismanagement, and rendered jndgmE>nt against them, from which this appeal was taken.

The court below found that Insley and Gaw had been

guilty of such negligent mismanagement, and rendered judg-

ment against them, from which this appeal was taken.

W. O‘. Hook and D. M. Valentine, for appellant.

E. Hagan, Hag/den é Hayden, T. A. Hurd. and L. B. <£ S. E.

Wheat, for appellees.

Jonnsrox, J . (After disposing of the question of Gaw’s lia-

bility as an executor, and of Insley’s liability as a coexecutor.)

W. 0. Hook and D. M. Valentine, for appellant.

There is the further contention that the plaintiff could not

E. Hagan, Hayden & .Hayden, T • .A. Hurd, and L.B. & 8. E.
lVheat, for appellees.

maintain an action against Insley for the purpose of obtain-

ing an accounting of the partnership business. This conten-

tion is based upon the idea that all of the executors represent

the Shire interest in the partnership, and, as the estate is joint

JoBNSTON,

and entire, the executors are to be considered in law as one

person, and all of them m-ust join as plaintiffs. This is the

correct rule, and all three of the representatives of the estate

should have joined in bringing the action for an accounting

with Insley. 7 Amer. & Eng. Ency. of Law, 360, and cases
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cited; 11 Amer. & Eng. Ency of Law, 1033. No proper objec-

tion, however, was made on account of the nonjoinder of Gaw

and \Vilson, and, as they were made defendants in the action

in their representative capacity, and remained in the court

throughout the proceeding, while the accounting was being

made, the failure to name them as plaintiifs cannot be

regarded as a fatal objection. Treating the proceedings, then,

as one in which all of the representatives of the estate had

joined in asking an accounting of the partnership business,

the question remains as to the liability of Insley. Insley and

Shire, as we have seen, were equal partners. When Shire

died Insley did not give a bond and take possession of the

partnership property as surviving partner, as he might have

done under t-he statute‘. The death of Shire operated to dis-

solve the partnership, but it appears that by a mutual arrange-

ment, and in accordance with the provisions of the will, the

business was continued by the executors upon the same terms

as it was during the lifetime of Daniel Shire. This arrange-

ment had the eﬂ’ect of creating a new partnership, composed of

the executors on one side and Insley on the other.

' ‘See Shattuck ‘Us. Chandler, ante.

~

J. (After disposing of the question of Gaw's lia-

bility as an executor, and of Insley's liability as a coexecutor.)
There ls the further contention that the plaintiff could not •
maintain an action again,st Insley for the purpose of obtaining an accounting of the partnership business. This contention is based upon the idea that all of the executors represent
·the Shire interest in the partnership, and, as the estate is joint
and entire, the executors are to be considered in law as one
person, and all of them must join as plaintiffs. This is the
correct rule, and all three of the representatives of the estate
should have joined in bringing the action for an accounting
with Insley. 7 Amer. & Eng. Ency. of Law, 360, and cases
cited; 11 Amer. & Eng. Ency of Law, 1033. No proper objection, however, was made on account of the nonjoinder of Gaw
and 'Vil son, and, as they were made defendants in the action
in their representative capacity, and remained in the court
throughout the proceeding, while the accounting was being
made, the failure to name them as plaintiffs cannot be
regarded as a fatal objection. Treating the proceedings, then,
us one in which all of the representatives of the estate had
joined in asking an accounting of the partnership business,
the question remains as to the liability of Insley. Insley and
Hhire, as we have seen, were equal partners. When Shire
<lied Insley did not give a bond and take possession of the
partnership property as surviving partner, as be might have
done under t.be statute1 • The death of Shire ()perated to dissolve the partnership, but it appears that by a mutual arrangement, and in accordance with the provisions of the will, the
business was continued by the executors upon the same terms
as it was during the lifetime of Daniel Shire. This arrangement had the effect of creating a new partnership, composed of
the executors on one side and Insley on the other.
1 See Shattuck v,,, Chandler, ante.
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Some attempt is made torhold Insley to the liability of a

surviving partner under the law, but, from the testimony, it is

clear that he was not so regarded or treated by any of the

parties. He did not assume title and control as surviving

partner. No bond was given by him; no inventory of the part-

nership estate was made; and he did not take the manage-

ment of the partnership estate as sprviving partner. On the

contrary, all the parties united in the control and possession

of the property; the executors, representing the Shire interest,

and Insley, representing his own, they joined together in car-

rying on the business until it was discontinued. They were

partners to all intent and purposes, and all alike equally

owed the duties of pa.rtners to each other. There was no

agreement for a division of labor between the executors on one

side and Insley upon the other. Insley was not employed

to represent the executors or to attend to the business

of the partnership for the estate. It i.s true that he

devoted most of his time and attention to the partnership

business, but, from 1885, Gaw was employed on behalf of the

estate to attend to the Shire interest in the partnership, and
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he received an annual salary of $1,000 as compensation for his

services. There is a ﬁnding by the referee that he undertook

to represent the Shire interest in the partnership, and was

continuously so engaged down to the close of the bank. l

The claim that Insley was general manager for the ﬁrm,

and liable as such, is not sustained by the record. While he

was active in the management of the affairs of the ﬁrm, he

was not appointed nor employed as manager, nor did he hold

any bfﬁcial position which made him the representative of the

estate in the ﬁrm business. There was no agreement that he

should receive compensation as manager or agent for the ﬁrm,

and none was allowed or paid. It is true that, when the con-

troversy arose between the parties, a credit was entered and

a claim for extra services made, but, as there was no such

agreement, it was not allowed and it appears to have been

abandoned. So far as the partnership -accounting is concerned

lnsley is to be treated as a one-half owner and the Shire estate

as the owner of the other half interest. The three executors

are to be regarded as one‘ person, and together they sustain

the same relation to lnsley that Shire did in his lifetime.

Insley owed them. as partners, no higher duty or any greater

diligence than he would have owed to Shire under similar cir-

cumstances if he had been alive. It was the duty of the

u

- _.i__ -*4 --1.; ~—4-<_

•

Some attempt ls made to . hold Insley to the liability <>f a
surviving partner under the law, but, from the testimony, it is
clear that he was not so regarded or treated by any of the
parties. He did not assume title and control as $Urviving
partner. No bond was given by him; no inventory of the partnership estate was made; and he did not take the management of the partnership estate as sµrviving partner. On the
contrary, all the parties united in the control and possession
•
of the property; the executors, reprPst•nting the Shire interest,
and Insley, representing bis own, the~· joined together in carrying on the business until it was discontinued. They were
partners to all intents and purposes, and all alike equally
owed the du1ies of pa.rtners to each other. There was no
agreement for a division of la.bor between the executors on <>ne
side BDd Insley upon tihe other. Insley waa not employed
to represent the executors or to attend t-0 the business
of the partm>rship for the estate.
H is true that be
devoted most of his time and attention to the partnership
business, but, from 1885, Gaw was employed on behalf of the
Pstate to attend to the Rhire interest in the partnership, and
he received an annual salary of fl,000 as rompem1ation for bis
1-1ervices. There is a finding by thr referee that he undertoo~
1o represent the Shire interest in the partnership, and was
t·ontinuously so engagrd down to the close of the bank. ·
The claim that lnslry was gent->ral manager for the firm,
and liable as such, is not sustained by the record. While he
was active in the management of the affairs of the firm, be
was not appointed nor employed as manager, nor did he bold
nny official position which made him the l'C'presentath·e of the
f>state in the firm business. There was AO agreement that be
should receive compensation as manager or agent for the firm,
nnd none was allowed or paid. It is true that, when the controversy arose between the partiPR, a credit was entered and
a claim for extra services made, but, as there was no such
agrPement, it was not allowed and it appears to have been
abandoned. So far as the partnership accounting is concerned
Insley is to be tre-at<'d as a one-half owner and the Shire estate
as the owner of the other half interest. The thr(~e executors
are to be regnrd<>d as one· person, nnd together tlley sustain
the same relation to lnsl<'y that Shire did in his lifetime.
Insley owed them, as partners, no higher duty or any greater
diligence than he would have owed to Shire under similar circumstances if be bad been alive. It was the duty of the
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partners to devote their time and best endeavors to carry on

INSLEY

vs.

SHIBB.

the business, and promote the prosperity of the partnership.

In the absence of any special agreement between them as to

the division of labor, each should give time and attention to

the conduct of business without compensation, and without

regard to the relative value of the services of the several

parties: Parsons on Partnership, 3d Ed. 244; 17 Amer. &

Eng. Ency. of Law 1056. Scrupulous good faith and reason-

able diligence is required from each to the other, and all losses

caused by culpable neglect of duty or bad faith on the part of

a partner are chargeable against him in favor of the ﬁrm.

“A fair degree of care only, however, is required. An honest

mistake of judgment, or a trivial departure from the partner-

ship agreement in cases of emergency, will not impose the

burden of the losses of the ﬁrm on the deviating partner."

17 Amer. & Eng. Ency. of Law, 1219.

A partner of equal responsibility, and who himself is indif-

ferent to his own interest or guilty of negligence, is hardly in

a position to claim and recover for the entire losses resulting

from the negligence of both. In this case the duty of
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carefully selecting employés and supervising the business

of the partnership rested equally upon Insley and the

representatives of the estate; and yet we ﬁnd that the

entire loss resulting from the fraud and defalcation of

employés was placed upon a single partner. The principal

losses resulted from the action of Milligan in abstract-

ing and purloining money from the bank. Gaw, who

was giving special attention to the interests of the Shire

estate, procured the employment of Milligan, who was a rela-

tive, and there is testimony that Milligan was employed and

placed on the working force of the bank as a representative of

the Shire estate. It was as much the duty of those representing

-the estate to exercise a watchful care over the conduct of Milli-

gan and the other employés as it was of Insley. The accounts

which he fraudulently manipulated and the books which he

falsiﬁed were under the eyes and supervision of the partners.

Why, then, should Insley account for all these losses? If

Shire had been alive, and had selected Milligan as an

employé, and he had been guilty of frauds similar to those

charged against him, and if there had been no other division

of labor or responsibility between Insley and Shire than did

29

partners to devote their time and best endeavors to carry 011
the business, and prom-0te the prosperity of the partnership.
In the absence of any special agreement between them as to
the division of labor, each s~ould give time and attention to
the conduct of business without compensation, and without
regard to the relative value of the services of the several
parties: Parsons on Partnership, 3d Ed. 244; 17 Amer. &
Eng. Ency. of Law 1056. Scrupulous good faith and reasonable diligence is required from each to the other, and all losses //'
caused by culpable neglect of duty or bad faith on the part of
a partner are chargeable against him in favor of the firm.
"A fair degree of care only, however, is required. An honest
mistake of judgment, or a trivial departure from the partnership agreement in cases of emergency, will not impose the
burden of the losses of the firm on the deviating partner.,,
17 Amer. & Eng. Ency. of Law, 1219.
A partner of equal responsibility, and who himself is indifferent to his own interest or guilty of negligence, is hardly in
a position to claim and recover for the entire losses resulting
from the negligence of both.
In this case the duty of
carefully selecting employee and supervising the business
of the p:utnersbip rested equally upon Insley and the
representatives of the estate; and yet we find that the
entire Joss resulting from the fraud and defalcation of
<~mployes was plac<'d upon a single partner.
The principal
losses resulted from the action of Milligan in abstract•
ing and purloining money from the bank. Gaw, whc>
w-ae giving special attention to the interests of the Shire
estate, procured the employment of MilJigan, who was a relath'e, and there is testimony that Mi11igan was employed and
placed on the working force of the bank ae a representative of
the Shire estate. It was as much the duty of those representing
the estate to exercise a watchful care over1:he conduct of Milli·
gan and the ooher employee ns it was of Insley. The accounbt
which be fraudulently manipulated and the books which he
falsified were under the eyes and supervision of the partners.
Why, then, should Insley account for all these losses? It
Shire had been alive, and bad selected MiJJigan as an
employe, and be had been guilty of frauds similar to those
charged against him, and if there had been no other division
of labor or responsibility between Insley and Shire than did
29
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exist while they were partners, how could Shire have claimed

that Insley should bear all the losses resulting from the frauds

and peculations of Milligan?

It appears that the methods by which Milligan abstracted

and purloined the money of the 'ﬁrm were so ingenious as to

almost baﬁle the skill of expert accountants, and several weeks

were consumed before they were able to uncover the fraud

and determine by whom the money was taken. Insley was

not a bookkeeper nor an expert accountant, and no reason is

seen why he should be held to a higher degree of care with

respect to the books than those representing the other inter-

ests. Where the partners share alike in the control and labor

of business one of them cannot sit passively by, indifferent to

the interests of the ﬁrm, and after neglecting to use reason-

able diligence himself, hold the other responsible to the ﬁrm

for a like indifference or negligence. lt does not appear that

Insley had any special skill as a banker, and as a partner

he cannot be held for thelack of skill in that respect. His

partners had a right to expect reasonable care and diligence

from him in assisting to carry on the business, but they knew

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:07 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

what his capabilities were when they entered into business

with him, and therefore have no right to complain of a lack of

ability or skill. The charge of bad faith and of conspiracy

with Gaw was not sustained because there was an express

ﬁnding that Insley did not participate in any fraudulent trans-

action of the employés or in any of the fruits thereof, and,

more than that, that he had no knowledge of the same. lt

is clear that the accounting was made upon an incorrect

theory. The liability of Insley was extended beyond what

was warranted by the evidence or the law, and hence the

judgment cannot be sustained.

Reversed.

NCm':.—See Mechenfs Elem. of I’al'tn., § 114.

emat while they were partners, how could Shire baTe elaimed
that Insley should bear all the losses resulting from the frauds
ud peculations of Milligan?
It appears that the methods by which Milligan abstracted
and purloined the money of the ·ftrm were so ingenious as to
almost baftle the skill of expert accountants, and sevel"'81 weeks
were consumed before they were able to uncover the fraud
and determine by whom the money was taken. Insley was
not a bookkeeper nor an expert accountant, and no reason is
seen why be should be held to a higher degree of care with
respect to the books than those representing the other intert>Sts. 'Vhere the partners share alike in the control and labor
of business one of them cannot sit passively by, indifferent to
the interests of the firm, and after neglecting to use reasonable diligence himself, hold the other responsible to the firm
for a like indifference o~ negligence. It does not appear that
Insley bad any special skill as a banker, and as a partner
he cannot be held for the lack of. skill in that respect. His
partners bad a right to expect reasonable care a.nd diligence
from him in assisting to carry on the business, but they knew
what his capabilities were when they entered into business
with him, and therefore have no right to complain of a lack of
ability or skill. The charge of bad faith and of conspiracy
with Gaw was not sustained becam~e there was an express
finding that Insley did not participate in any franduJt.>nt tl'ansaction of the employes or in any of the fruits thereof, and,
more than that, that be had no knowledgP of the same. It
le clear that the aC'connting was made upon an incorrect
theory. The liability of Jnslry was extended beyond what
was warranted by the evidence or the law, and hence the
judgment cannot be snstainrit.
Reversed.
NOTE.-StM! Mechem'11 Elem. of Partn., § 114.

MURPHY vs. Cnsrrs. 227

MURPHY vs CRAFTS.

.HVRPHY VB. 0RA.P'l'8.

127

Supreme Court of Louisiana, 1858.

13 La. Ann. 519, 71 Am. Dec. 519.

Plaintiff and defendant were commercial partners, transact-

ing a general commission business under the name and style

of Murphy & Crafts, in the city of New Orleans. Their con-

tract of partnership was in writing, and the third article

MURPHY vs CRAFTS.

thereof was in these wordszl “We will not indorse any note, -

draft, or give our signatures separately or collectively, except

Supreme Court of Louisiana, 1858.

for our legitimate business purposes.”| Crafts, in violation

of this article, accepted in the partnership name, for the accom-

18 La. Ann. 619, 71 Am. Dec. :il9.

modation of his brother-in-law, John C. Robertson, of the city

of Boston, bills of exchange to the amount of $12,500. Robert-

son failed in business, and the ﬁrm of Murphy & Crafts lost,

by these acceptances, the sum of $5,592.90. The action was

by Murphy against Crafts to recover indemnity for this loss.

Judgment below for plaintiff, and defendant appeals,

Singleton tﬁ Clack, for plaintiﬁ. '

Game (E Breaum, for defendant.

LAND, J . (After stating the facts.) The principal question
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in this case is, whether Crafts is liable to his partner for the

loss. (Omitting references to the code). Judge STORY, in his

Commentaries on the Law of Partnership, says: “One of the

most obvious duties and obligations of all the partners is

strictly to conform themselves to all the stipulations eon-

tained in the partnership articles, and also to keep within the

bounds and limitations of the rights, powers, authorities, and

acts‘ belonging and appropriate to the due discharge of the

partnership trade or business. Of course every known devi-

ation from and every excess in the exercise of such rights,

powers, authorities and acts, which produce any loss or injury

Plaintiff and defendant were commercial partners, transacting a general commission business under the name and style
of Murphy & Crafts, in the city of New Orleans. Their contract of partnership was in writing, and the third .article
thereof was in these words: I "We will not indorse any note, ·
draft, or give our signatures separately or collectively; except
for our legitimate business purposes."• Crafts, in violation
of this article, accepted in the partne1·ship name, for the accommodation of his brother-in-law, John C. Robertson, of the city
of Boston, bills of exchange to the amount of $12,500. Robertson failed in business, and the firm of Murphy & Crafts lost,
by these acceptances, the sum of $5,592.90. The action was
by Murphy against Crafts to recover indemnity for this loss.
Judgment below for plaintiff, and defendant appeals.

to the partnership, are to that extent to be borne by the part-

ner who causes or occasions the loss or injury, and he is bound

to indemnify the other partners therefor. The same doctrine

is recognized by Pothier as existing in the French law; and it

Singleton & <Jlack, for plaintiff.

Co:re & Breau:c, for defendant.
LAND, J. (After stating the facts.) The principal question
in tllis case is, whether Crafts is liable to his. partner for tlw
loss. (Omitting references to the code). Judge STORY, in his
Commentaries on the Law of Partnership, says: "One of the
most obvious duties and obligations of all the partners is
strictly to conform themselves to all tbe stipulations contained in the partnership articles, and also to keep within the
bounds and limitations of the rights, powers, authorities, and
acts· belonging and appropriate to the due discharge of tlle
partnership trade or business. Of course every known de\'iation from and every excess in the exercise of such righb~,
powers, authorities and acts, which produce any loss or injury
to the partnership, are t<> that extent to be borne by the partner who causes or occasions the loss or injury, and he is bournl
t-o indemnify the other partners therefor. The same doctrine
ta recognized by Pothier as existing in the French law; and it
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seems, indeed, so clearly the result of natural justice as to
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require no particular exposition.” Sec. 173. .

According to these rules, the defendant is clearly bound to

indemnify the plaintiff for the loss resulting from his breach

of the third article of their contract of partnership, unless the

same was superseded or waived in the course of their busi-

ness, with the assent of the plaintiff. And this is the defense

made by the defendant to the action; but we concur with the

district judge that the evidence is insuﬂicient to show that

the partners came to a new arrangement, in the course of their

business, and thereby superseded article third of their con-

tract, or that the plaintiff ratiﬁed the acceptances in favor

of Robertson. ' ' '

Aﬁirmed.

NOTE.—See Mechem‘s Elem. of Partn . § H5.

YVEBB vs. FORDYCE.

Supreme Court of Iowa, 1880.

55 Iowa 11.

The parties to this action had been partners, and, having

dissolved and not being able to adjust their accounts, each
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had brought an action against the other. The ease was tried

seems, indeed, so clearly the result of natural justice as to
require no particular exposition." Sec. 173.
According to these rules, the defendant is clearly bound to
indemnify the plaintiff for the loss resulting from bis breach
of the third article of their contract of partner·sbip, unless the
same was superseded <>r wah·ed in the course of their business, with the assent of tbe plaintiff. And this is the defense
made by the defendant to the action; but we concur with the
district judgt> tliat the e,·idence is insufficient to show that
the partners came to a new arrangement, in the course ·of their
business, and thereby superseded article tliird of their contract, or that thf' plaintiff ratified the acceptances in favor
of Ro bert son-. • • •
Affirmed.

before a referee, who found that defendant had drawn out

of the partnership funds the sum of $11,187.74, and that he

NOTB.-See .Mechem'a Elem. of Partn , § 115.

had accounted for $8,404.72, leaving a balance due from him

of $2,783.02. As to this, defendant testiﬁed that all of the

money he had drawn out had been properly applied to part-

nership uses, but he was unable to make any statement of

his disbursements, having no account whatever of many of

his transactions.

Judgment was rendered against him, and he appealed.

WEBB vs. FORDYCE.

L. Evans, for appellant. -

Gram ¢€ Flick, and Whi/ﬁn (E Brown, -for appellee.

Supreme Court of Iowa,

1~80.

Rornnoox, J. (After stating the facts.) The sole question

presented by appellant in this appeal is whether the defend-

55 Iowa 11.

The parties to this action had been partners, and, having
disS<>lved .and not being able to adjust their accounts, each
bad brought an action against the other. The case was tried
before a referee, who fouJ?.d that defend11nt bad dr-dwn out
of the partnership funds the sum of ,11,187.74, and that be
bad accounted for f8,404.72, leaving a balance due from him
of f2,783.02. As to this, defendant testified that aJJ of the
money he had drawn out had been properly applied to partnership uses, but be was unable to make any statement of
bis disbursements, having no account whatever of many of
his transactions.
Judgment was rendered against him, and he appealed.

L. Evans, for appellant.
Crum cE Flick, and Whitfin cE Brown, for appellee.
RoTsnocK, J. (After stating the facts.) The sole question
presented by appellant in this appeal is whether the defend-

WEBB vs. Fomnrcz. 229

ant should be held liable for such of the partnership funds

WEBB VS. FORDYCE.

as came into his hands, and for which he could render no

account and as to which he could but testify generally that he

did not convert the same to his own use.

It is contended that the question presented is the same as

that determined in Davenport vs. Sehutt, 46 Iowa, 510. But

we think the cases are quite different. In that case Daven-

port delivered to Schutt promissory notes, for the purpose of

effecting loans by discounting the notes. Schutt, as the agent

of Davenport, sold the notes and paid the proceeds to Daven-

port. lt was held that there was no more obligation upon

one party to keep books of account than the other, and that

Schutt was not liable merely because he could not show an

itemized statement of the transactions between the parties,

and that being a credible person, and having testiﬁed posi-

tively that he had paid and disposed of all sums realized by

him from plaintiff’s notes as directed by the plaintiff, this, in

the absence of some account or showing by Davenport that

the proceeds of the notes were not accounted for, was a suf-

ﬁcient defense. In that case no conﬁdence nor trust as to
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the disposition of the proceeds of the notes was reposed in

Schutt. He was to pay to Davenport, who could well have

kept a correct account of all the notes deposited and pay-

ments made.

Here the relation of the parties is quite different. Each

checked out the funds of the partnership at will, upon his

own check, and it was the duty of each to account to the ﬁrm

for what he drew out. If the defendant drew checks and

obtained the money thereon its expenditure was a matter

peculiarly within his own knowledge. The plaintilf was

entitled to some showing more than a general statement that

the proceeds of the checks were used for partnership purposes.

“All partners having any charge of the business of the ﬁrm

are bound to keep constantly, regular, intelligible and accurate

accounts of all the business, and to give all the partners at

all times access to them and to the means of verifying them."

Parsons on Partnership, p. 527.

Aﬂirmed.

Norm —See llieehenfs Elem of Partn., § 116.

ant should be held liable for such of the partnership funds
as came into his hands, and for which he oould render no
account and as to w~ich he coul~ but testify generally that he
did not convert the same to his own use.
It is contended that the question presented is the same as
that determined in Davenport vs. Schutt, 46 Iowa, 510. But
we think the cases are quite different. In that case Davenport delivered to Schutt promissory notes, for the purpose of
effecting loans by discounting the note~. Schutt, as the agent
of Davenport, sold the n()tes and paid the proceeds to Davenport. It was held that there was no more o·b ligation upon
one pa1·ty to keep books of account than the othPr, and that
Schutt was not liable merely becam;p he could not show an
itemized statement of the transactionN between the J>arties,
and that being a credible person, and having testified positively that be had paid and disposed of an sums realized by
him from plaintiff's notes as directed by the plaintiff, this, in
the absence of some account or showing by D:ivenport that
the proceeds of the notes were not accounted for, was a sufficient defense. In that case no confidence nor trust as to
the disposition of the proceeds of the notes was l'l'posed in
Schutt. He was to pay to Dnvenport, wbo could well have
kept a correct account of all the notes deposited and payments made.
Here the relation of the parties is quite different. Each
checked out the funds of the partnership at will, U})()n his
own check, and it was the duty of each to account to the firm
for what he drew out. If tlle defendant drew checks and
obtained the money thereon its expenditure was a matter
peculiarly within his own knowledge. The plaintiff was
entitled to some showing more than a general statement that
the p1·oceeds of the checks were used for partnership purposes.
"All partners having any chai·ge of the business of the firm
are bound to lrnep constantly, regular, intelligible and accurate
accounts of n11 the business, and to give all the partners at
all times access to them and to the means of verifying them."
Parsons on Pnrtnnship, p. u~7.
AffirmPd.
NOTE -See Mecht>m"s Elem of Partn., ~ 118.
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YORKS vs. TOZER.

Suprenw Court of Jllinnesota, 1894.

59 Minn. 78, 60 N. W. Rep. 846, 28 L. R. A. B6.

Plaintiff and defendant were partners in rcspect to one par-

cel of land, the title to which was taken in defendant’s name.

Defendant negotiated a sale of the land, without the plaintiﬂ"s

YORKS vs. TOZER.

knowledge, but, on obtaining an abstract, the title appeared

defective in la-cking one conveyance. The title was, however,

Sttpr~

Court of Minnesota, 189.f.

perfect, and the fault was in the abstract. Plaintiff could

have informed defendant of this error, but, without consulting

plaintiff, defendant paid $526, to procure a conveyance to sup-

G9 .Minn. 78, 60 N. W. Rep. 846, 28 L. R. A. 88.

pl_v the supposed deﬁciency. The action was by plaintiff for

an accounting for the proceeds of the sale, and the defendant

sought to be allowed the $526 so paid.

Disallowed and defendant appeals.

Glapp é 1|-!cO'artne_1/, for appellant.

Henry N. Sctzcr, for appellee.

C.-u\"rY, J. (After stating the facts.) The court [below] ea

ﬁnds that defendant acted in good faith in the sale of the land.

and in expending said sum of $526 in attempting to cure the
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supposed defect in his title, but holds that he -cannot compel

plaintiﬁ to stand one-half or any part of such expense. \Ve

are of the same opinion. If defendant did not act in bad faith,

he was, to say the least, gpgsslyneglig cnt. It does not appear

that plaintiff was not accessibleand could not be communi-

cated with in a reasonable time. This land was the only part-

nership property, and its purchase and sale was the only part-

nership business. It was not an act in the usual course of

Plaintiff and defendant were partners in respect to one parcel of land, the title to which was taken in defendant's name.
Ddendant negotiated a sale of the land, without the plaintiff's
knowledge, but, on obtaining an abstract, the title appeared
defective in lacking one conveyance. The title was, h<>wever,
perfect, and the fault was in the abstract. Plaintiff could
lmve informed defendant of this error, but, without consulting
plaintiff, defendant paid $526, to procure a conveyance to supply the supposed deficiency. The action was by plaintiff for
an aroounting for the proceeds of the sale, and the defendant
flonght to be allowed the f526 so paid.
•
I
Disallowed and defendant appeals.·

the partnership business, but one which went to the very foun-

dation of the partnership. It is found by the court that the

.

Clapp tE McCartney, for appellant.

plaintiff, and not the defendant, conducted the negotiations

for the purchase of this land, and procured the conveyance to

Henry N. Setzer, for appellee.

defendant; and he should be presumed to have had some

knowledge of the state of the title. No reason is given by

defendant w\hy all negotiations for the sale of the land and

the purchase of this supposed title by him were kept secret

CANTY, J.
(After stating the facts.) The court [below]..,,
finds that defendant acted in good faith in the sale of the land~
and in expending said sum of $526 in attempting t-0 cure the
supposed defect in his title, but holds that he -cannot compel
plaintiff to stand one-half or any part of sucih expense. We
are of the same opinion. If defendant did not act in bad faith,
he was, to say the least, grosslj:. negligent. It does not appear
that plaintiff was not accessible ·and could n<>t be communicated with in a reaso.n able time. This land was the 01:11Y ~rt
nership property, and its purehase and sale was the only partnership business. It w as not an act in the mmal course of
the partnership business, but one which went to the very foundation of the partnership. It is found by the court that the
plaintiff, and not thP defe>ndant, conducted the negotiations
for the purchase of this land, and procured the conveyance to
defendant; and he should be pres~med to have had some
knowledge of the state of the title. No reason is given by
defendant why all negotiations for the sale of the land and
the purcllli.se of this supposed title by him were kept secret
I

0
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from plaintiﬁ. In every important exigency the partner about

LnrnsB'f vs.

STRANAHAN.

ell

to act should consult the other partner, at least, if there are

no circumstances which excuse him from so doing.

Aﬁirmed.

No'rE.—See Mechem's Elem. of Pal-tn., 5 117.

LINDSEY vs. STRANAHAN.

Supreme Court of Pennsylvania, 1889.

from plaintiff. In every important exigency the· pa.rtner about
to act should consult the other partner, at least, if there a.re
no circumstances which excuse him from so doing.
Affirmed.

129 Pa. St. 685, 18 Atl. Rep. 524.

Action for accounting of partnership transactions. It

NOTB.-8ee Mechem'& Elem. of Partn.,

~

11'7.

appeared that J. A. Stranahan had carried on business alone

until 1876, when J. K. Lindsey bought a half interest in it and

the two united as partners under the ﬁrm name of J . K. Lind-

sey & Co. After the formation of the ﬁrm Stranalhan left the

entire management and control of the business to Lindsey.

On the settlement, Lindsey claimed compensation for thus

managing the business. The matter was referred to masters

l.1TNDSEY vs. STRANAHAN.

in ch-ancery to state an account, and they reported, among

other things, as follows: “No express agreement or contract

was made by said partners that either of them was to receive

Bupreme Ootirl of Penns-ylvania, 1889.

compensation for services rendered by either of them in the
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business of the partnership; but as Lindsey took credit for

129 Pa. St. 685, 18 Atl. Rep. 524.

his services from time to time on the books of the ﬁrm, and

such books were open to the inspection of Stranahan, he must

be presumed to have known the fact and to ha.ve assented

thereto; and, as it is not to be presumed that the said Lindsey

would render his services in managing the affairs of said part-

nership for nothing, we, therefore, ﬁnd as a fact, that there

was an implied contract that Lindsey should receive such

compensation for his services as they were reasonably worth.”

They therefore credited him with “salary, $3,700.” -

The court below disallowed this claim, and Lindsey

appealed.

S. and S. B. Griﬁith, for the appellant.

J. A. Stranahan, for appellee.

/“"'

Action for accounting of partnership transactions. It
appeared that J. A. Stranahan had carried on business alone
until 1876, when J. K. Lindsey bought a half interest in it and
the two united as partners under the firm name of J. K. Lindsey & Cio. After the formaition of the firm Stran.ruhan left the
entire management and control of the business to Lindsey.
On the settlement, Lindsey claimed compensation for thus
managing the business. The matter was referred to masters
in chancery to state an account, and they reported, among
other things, as follows: "No express agreement or contract
was made by said partners that either of them was to receive
compeneation for services rendered by either of them in the
business of the partnership; but as Lindsey took credit for
his services from time to time on the books of the firm, and
such books were open to the inspection of Stranahan, he must
be presumed to have known the fact and to have assented
thereto; and, as it is not to be presumed that the said Lindsey
would render bis services in man-a~ing the affairs of said partnership for nothing, we, therefor~, find as a fact, that there
was an impliPd oontract that Lindsey should receive such
compensation for his services as they were reasonably worth.''
They therefore credited him with "salary, f3,700."
The court below disallowed this claim, and Lindsey
appealed.

8. and S. B. Griffith, for the appellant.
J. A.. Stranahan, for appellee.

____.......
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PER Cunmu. There is but a single question in this case:

182

CA.SES ON

PARTNERSHIP.

ls J. K. Lindsey, the plaintiff, entitled to compensation for his

services as a partner? It is conceded that there was no

express contract that he should be paid for such services, and

there is no principle better settled than that the law will not

imply a contract in such cases. The reason is that the part-

ner is but attending to his own affairs. This rule is inexor-

able; as much so as that between parent and child. Were it

otherwise, we might have a contest between the partners upon

the settlement of every partnership account, as to the value

of their respective services. -It is true this principle may work

hardship in particular cases; almost every general rule does,

but that is a weak argument against the soundness of the

rule. When the copartnership agreement contemplates that

on'e partner shall manage the business, or do more than his

hare of the work, it is easy to provide for his compensation

in the agreement itself; and if no such stipulation is then

m-ade, as before said, the law will not imply one. Even where

a liquidating or surviving partner settles up the business, it

has been repeatedly held that he is not entitled to compensa-
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tion for doing so, although, in such case, he performs all the.

service; Beatty vs. Wrag/, 19 Pa. 516, 57 Am. Dec. 677; Brown

vs. McFarland, 41 Pa. 129, 80 Am. Dec. 598; G_vger’s Appeal,

62 Pa. 73, 1 Am-. Rep. 382; Brown’s Appeal, 89 Pa. 139.

Judgment affirmed.

N0'1's.—See also Meohenfs Elem. of Part:n., §§ 119, 120, for other cases to

the same effect. The same general rule ordinarily governs the allowance

of interest to one partner upon money advanced by him for partnership

purposes. See Mechem‘s Elem. of Pat-tn., § 121.

MoFADDEN vs. LEEKA.

Supreme Court of Ohio, 18.91.

. 48 Ohio St. 513, 28 N. E. Rep. 874.

McFadden, Leeka, and a large number of others organized

an unincorporated association known as The Union Pork

House Company, under a constitution and by-laws agreed

PER Cum.&M. There ia bot a single queBtion in this case:
Ta.J. K. Lindsey, the plaintiff, entitled to compensation for his
services as a partner? It is -conceded that there was no
expreRs contract that he should be paid for such services, and
there ia no principle better settled than that the law will not
imply a contract in such cases. The reason is that the partn~r is but attending to bis own affairs. This rule is inPxorable; as much so as that between parent and child. \Yere it
otherwise, we might have a contest between the partners upon
the settlement of every partnership account, as to the value
of their respective senices. ·It is true this principle may work
hardship in particular cases; almost every general rule does,
but that is a weak argument against the soundness of the
rule. \Vhen the copartnenhip agreement contemplates that
one partner shall manage the business, or do more than his
share of the work, it is easy to provide for bis compensation
in the agreement itself; and if no such stipulation is then
made, as before said, the law will not imply one. EYen where
a li<1uidating or surviving partner settles up the business, it
has been repeatedly held that he is not entitled to compensation for doing so, although, in such case, he performs all the.
service; Beatty vs. Wray, 19 Pa. 516, 57 Am. Dec. 677; Broten
'VB. AlcFarland, 41 Pa. 129, 80 Am. Dec. 598; Gyger's Appeal,
62 Pa. 73, 1 .\m. Ilep. 382; Brown'11 Appeal, 89 Pa. 139.
Judgment affirmed.

upon. The aifairs of the association were in charge of a board

ii?

NoTE.-See also Meohem'a Elem. of Partn., H 119, 120, for other cases to
the same effect. The same general rule ordinarily governs the allowance
of interest to one partner upo11 money advanced by him for partoerahip
purposea. See Mechem's Elem. of Partn., § 121.

McFADDEN vs. LEEKA.

Supreme Cottrt of Ohio, 1891.
48 Ohio St. 513, 28 N. E. Rep. 874,

.McFadden, Leeka, and a large number of others organized
an unincorporated association known as The Union Pork
House Company, under a constitution and by-laws agreed
upon. The affairs of tlle association were in charge of a board

MOFADDEN vs. LEEKA. 233

McFADDEN VS. LEEK-".

of directors provided forby the by-laws, and elected from the

233

members. One of the purposes of the organization was the

erection of a packing house. By-law VIII provided that the

directors should not incur indebtedness beyond the available

capital of the company. In erecting the packing house, the

contributions from the members proved insufﬁcient, and the

directors borrowed large sums on their persona.l responsibility.

They then procured a mortgage upon the property to secure

them against this indebtedness, foreclosed the mortgage,

bought in the property, and, after applying the proceeds upon

this indebtedness, brought this action against all the stock-

holders to recover a large balance remaining unsatisﬁed.

Leeka was one of these directors and McFadden one of the

stockholders so sued. ' l

Judgment below against McFadden and others, and they

brought error. '

Alphonso Hart, for plaintiffs in error.

Steel ¢£~ Hough, and Uric Sloane, for defendant in error. _

DIIJKMAN, J. (After holding that the association was a

partnership and that the rights and liabilities of the members
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were to be determined as partners). When the directors,

ﬁnding they were able to oollect only eight thousand and

ﬁve hundred dollars of the stock, proceeded to contract an

of directors provided for by the ·by:laws, and elected ·from the
members. One of the purposes of the organization was the
erection of a packing house. By.Jaw VIII provided that the
directors should not incur indebtedness bPy-0nd the available
ca.pita} of the company. In erecting the packing house, the
contributions from the members proved insufficient, .and the
directors borrowed large sums on their personal responsibility.
They then procured a mortgnge up.on the property to secure
them against this indebtedness, foreclosed the mortgage,
bought in the property, and, after applying the proceeds upon
this indebtl'dncss, brought this action against all the stockholders to recover a large balance rc·nrniniug unsatisfied.
Leeka was one of these directors and McFadden one of the
stockholders so sued.
Judgment below against Mcl!"adden and others, and they
brought error.

indebtedness largely in excess of the available capital of the

company, and in disregard -of a. plain provision of an

unchanged by-law, their action, as between the partners, was

binding only upon those who eit'her assented beforehand to

Alphonso Hart, for plaintiffs in error.
Steel & Hough, and Uric Sl-Oane, for defendant in error.

the creation of the indebtedness or ratiﬁed it after it was

incurred. In general, the act of one or more partners in con-

travention of the partnership articles in a substantial point,

cannot, as among the members of the ﬁrm, bind the non-

assenting partners. .

One of the most obvious duties and obligations of all part-

ners is, strictly to conform themselves to all the stipulations

contained in the partnership articles. In respect to the extent

of the partnership as stated in the articles, courts of equity

construe the articles -strictly, and do not permit the business

to be extended by any of the partners without the consent of

all of them. Story, Part., secs. 173, 193. In the management

of the interior concerns of the partnership among themselves,

30

DICKltAN, J.
(After holding that the association was a
partnership and that the rights and liabilities of the members
were to be determined as partners). lVhen the directol"S,
finding they were able to collect only eight thousand and
five hundred dollars of the stock, proceeded to contract an
indebtedness largely in excess of the available capital of the
company, and in disregard ·of a plain provision of an
unchanged by-law, their action, as between the partners, was .
binding only upon those who eit11er assented beforehand to
the creation of the indebtedness or ratified it after it was
incurred. In g(•neral, the act of one or more partners in contra\'ention of the padnersbip articles in a substantial point,
cannot, as am<>ng the mt.>mbers of the firm, bind the non·
assenting partners.
One of the most obvious duties and obligations of all partners is, strictly to conform themselves to all the stipulations
contained in the partnership articles. In respect to the extent
of the p,artnership as stated in the articles, courts of equity
construe the articles ·Strictly, and do not permit the business
to be extended by any of the partners without the consent of
all of them. Story, Part., secs. 173, 193. Jn the management
of the interior concerns of the partnership among thE>mselves,

30
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234:

CASES ON

P ABTlrERBBIP.

the weight of authority is in favor of the power of a majority

of the ﬁrm, acting in good faith, to bind the minority in the

ordinary transactions of the partnership, and when all have

been consulted. 3 Kent’s Com., 45. But unless special pro-

visions in the articles of association be made to the contrary,

this’ right of the majority does not extend to the right to set

aside, or materially change any of the articles of the partner-

ship. In effecting such a change, or in substantially violating

any of the articles, it is essential that all should unite; other-

wise, it is not obligatory upon them. Golly. Part., 3d Am.

Ed., 182. In no case can the majority bind the minority inter

sese to anything expressly stipulated against in the contract,

or which is not fairly within the scope of the partnership

business, and that cannot be considered within its scope which

in any respect is subversive of the fundamental agreement.

Abbott vs. Johnson, 32 N. H. 9; 1 Wood’s Colly. Part. sec. 155,

p. 285, N.

In Davies vs. H owkins, 3 Maule and Sel. 488, a company was

formed for brewing ale, and by deed they conﬁded the conduct

of the business to "two persons, who were to be trustees of the
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company. General quarterly meetings of the company were

to be held. It was resolved by the King’s Bench, that one per-

son only could not be appointed at a general quarterly meet-

ing in place of the two originally appointed under the deed,

unless such alteration was made with the consent of all the

subscribers. Lord E1.r.n>:nonouon said, that “a change had

been made in the constitution of this company, which could not

be made with-out the consent of the whole body of the sub-

scribers. It was such a substituted alteration in its constitu-

tion as required the consent of all.” _

The right oficontribution and indemnity between partners

grows, in a large measure, out of the agency of the partner

seeking reimbursement. Each member, as an agent of the

ﬁrm, is entitled to be indemniﬁed by the ﬁrm, against liabilities

bona ﬁde incurred by him while pursuing the authority con-

ferred upon him by the agreement entered into between him-

self and his copartners; but he has no right to claim con-

tribution from the other members of the ﬁrm, for liabilities

incurred in disregard of the authority thus reposed in him. It

devolves upon agents and trustees who seek indemnity from

their principals and cestuis q-ue trustcnt, to show that they have

the weight of auth'Ority is in favor of the power of a majority
of the firm, acting in good faith, to bind the minority in the
ordinary transactions of the partnership, and when all have
been consulted. 3 Kent's Com., 45. But unless special provisions in the articles of association be made to the contrary,
thi!'/ right of the majority does not extend to the right to set
aside, or materially change any of the articles of the partner8hip. In effecting such a change, or in substantially violating
nny of the articles, it is essential that all should unite; otherwise, it is not obligatory upon them. Colly. Part., 3d Am.
Ed., 182. In no case can the majority bind the minority intM
aese to anything expressly stipulated against in the oontract,
or which is not fairly within the scope of the partnership
business, and that cannot be considered witbin its scope which ·
in any respect is subversive of the fundamental agreement.
Abbott vs. Johnson, 32 N. H. 9; 1 Wood's Colly. Part. sec. 105,
p. 285, N.
In Datiies vs. Ha.wkins, 3 Maule and Sel. 488, a company was
f orm('d for brewing ale, and by deed they confided the conduct
of the business to two persons, who were to be trustees of the
company. General quarterly meetings of the company were
to be held. It waa resolved by the King's Bench, that one person only could not be appointed at a general quarterly meeting in place of the two originally appointed under the deed,
unless such alteration was made with the consent of all the
suhscr-ibers. Lord Er.r.ENBOROUGH said, that "a change had
been made in the constitution of this company, which could not
be made with-out the consent of the whole body of the sub1cribers. It was such a substituted alteration in its Constitution as required the consent of all."
'l'he right of contribution and indemnity between partners
grows, in a large measure, out of the agency of the partner
11eeking reimbursement. Each member, as an agent of the
firm, is entitled to be indemnified by the firm, against liabilities
bona fide incurred by him while pursuing the authority conferred upon him by the agreement entered into between himself and his copartners; but he has no right to claim contribution from the other members of the firm, for liabilities
incurred in disregard of the authority thus reposed in him. It
•levolves upon agents and trustees who seek indemnity from
their principals and ceat-uis que trustent, to show that they have

MCFA no an vs. Lnsxs. 235

not acted contrary to their instructions, for on principle they

McFADDE¥ vs. Lau.

!35

will not be entitled to any indemnity or reimbursement for

losses and expenses incurred while so acting. And this rule

has been applied to directors of companies. In The Worcester

Corn Exchange Company’s Case, 3 l)e Gex, Mac. & G. 180, a

company was organized for the purpose of building a corn

exchange. The deed of settlement of the company limited the

amount of each shareholder’s subscription, and authorized the

directors to create new shares, and to raise the money by bor-

rowing, under certain restrictions. The capital of the com-

pany being expended, and more money being required, the

directors advanced money themselves, and expended it in pay-

ment of debts of the company. They also, but in excess of

their powers, borrowed money of a bank which had notice

of the company’s deed. It was held that the directors were

not entitled to charge the shareholders, either in respect of

the advances, or in respect of the bank debt, beyond the

amount of the capital which each shareholder had_ agreed to

subscribe. And this decision is pronounced to be, “strictly

in conformity with the sensible rule that agents are not
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entitled to any indemnity from their principals in respect of

unauthorized expenditures.” 1 Wood’s Golly. Part., 495.

But we are reminded that the constitution and by-laws of

The Union Pork House Company provide, by article XI of

the one and article IX of the other, that either the constitu-

tion or by-laws “may be altered or amended at any regular

meeting by a two-thirds vote of all stockholders represented

at said meeting.” And it is urged in argument, that notwith-

standing article VIII of the by-laws restraining the action

of the directors has never been altered or amended, yet, the

shareholders, at certain extra but n-ot regular meetings, by a

vote suﬁicient to alter or amend that section, virtually

assented to and ratiﬁed the acts of the directors in creating

an indebtedness beyond the available capital of the company,

by authorizing them to borrow money and directing a mort-

gage on the company’s property to indemnify them against

loss. But the object of a change in the by-laws is not to be

attained by an indirect, irregular, and unauthorized method,

calculated to mislead the shareholders. The shareholders had

the right to rely upon the inviolability of the constitution

and by-laws, unless changed in the manner prescribed. Until

not acted contrary to their instructions, for on principle the7
will not be entitled to any indemnity or reimbursement for
losses and expenses incurred while so acting. And tbiit rule
hns been applied to directors of companies. In The Worcester
Corn Exchange Company's Case, 3 De Gex, Mac. & G. 180, a
company was organized for the purpose of building a corn
exchange. The deed of settlement of the company limited the
amount of each shareholder's subscriptlon, and authorized the
directors to create new shares, and to raise the money by borrowing, under certain restrictions. The capital of the company being expended, and more money being required, the
directors advanced money themselves, and expended it in payment of debts of the company. They also, but in excess of
their powers, borrowed money of a bank which had notice
of the company's deed. It was held that the directors were
not entitled to charge the shareholders, either in respect of
the advances, or in respect of the bank debt, beyond the
amount of the capital which each shareholder had. agreed to
Mubscribe. And tlds decision is pronounced to be, "strictly
in conformity with the sensible rule that agents are not
entitled to any indemnity from their principals in respect of
unauthorized expenditures." 1 Wood's Colly. Part., 495.
But we are reminded that the constitution and by-laws of
The Union Pork House Company provide, by article XI of
the one and article IX of the other, that either the constitution or by-laws "may be altered or amended at any regular
me>eting by a two-thirds vote of all stockholders represented
at said meeting." And it is urged in argument, that notwithstanding article VIII of the by-laws restraining the action
of the directors has never been altered or amended, yet, the
E1hareholders, at certain extra but not regular meetings, by a
vote sufficient to alter or amend that section, virtually
al'sented to and ratified the acts of the directors in creating
an indebtedness beyond the available capital of the company,
by authorizing them to borrow money and directing a mortgage on the company's property to indemnify them against
loss. But the object of a change in the by-laws is not to be
attained by an indirect, irregular, and unauthorized method,
calculated to mislead the shareholders. The shareholders had
the right to rely upon the inviolability of the constitution
and by-laws, unless changed in the manner prescribed. Until
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the by-laws to restrict the directors in the expenditure of

money should be changed in the mode provided, to wit: by

a two-thirds vote of all the stock represented at a regular meet"-

ing, of which due notice had been given, and held on the ﬁrst

Thursday of March or September, the directors would be con-

ﬁned within the bounds of the available capital of the com-

pany, and in transgressing those bounds, would, we think, be

entitled to no contribution or reimbursement from non-assent

ing shareholders or partners who had paid their subscriptions.

If it is proposed to make an alteration in the partnership arti-

cles by an agreement which shall be binding on all parties,

notice of the proposed change and of the time and place at

which it is to be taken into consideration ought to be given

to all partners. Const vs. Harris, 1 T. & R. 496. For, even

if the change is one which it is competent for a majority to

make against the assent of the minority, all are entitled to be

heard upon the subject; and unless all have an opportunity

of opposing the change, those who object to it will not be

bound by the others. 2 Lind. Part., 2d Am. Ed., 410.

Recurring, however, to the court’s ﬁndings of fact in refer-
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ence to the extra meeting of December 1, 1875, when a reso-

lution was adopted authorizing the directors to ﬁnish the

building and borrow money to pay off the indebtedness; and

the extra meeting of September 26, 187 6, when the matter of

paying oﬂ? the indebtedness, and completing the building was

considered; and the extra meeting of December 23, 1876, when

the trustee was authorized to execute and deliver a mortgage

to secure the di"<>.ctors from loss on account of their individual

liability on the indebtedness, it does not appear how many

shares of stock were represented at any one of those meetings,

or whether any resolution was adopted by a two-thirds vote,

or whether any notice was ever given to any shareholder,

informing him that an alteration or amendment of any of

the by-laws would be taken into consideration.

Furthermore, where a member of a ﬁrm materially violates

the articles of copartnership, and claims contribution and in-

demnity from his copartners for the losses and expenses to

which he has thereby been subjected, it will be incumbent

upon him to show assent or ratiﬁcation of his acts by his

copartners before he can recover of them. In the ﬁndings of

fact it is not disclosed that the plaintiffs in error, or any of

them, ever expressly assented to the creation or payment of

w — ~_

the by-Iaw·s 1o restrict tile directors in the expenditure of
money should be changed in the mode provided, to wit: by
a two-thirds VQte of all the stock represented at a regular meeting, of which due notice had been given, and held on the first
Thursday of March or September, the directors would be conftned within the bounds of the available capital of the company, and in transgressing those bounds, would, we think, be
entitled to no contribution or reimbursement from non-assenting shareholders or putners who had paid their subscriptions.
If it is proposed to make an alteration in the partnership articles by an agreement which shall be binding on all parties,
notice of the proposed change and of the time and place at
whi<.'h it is to be taken into consideration ought to be given
to all partners. Const tJB. Harris, 1 T. & R. 496. For, even
if the change is one which it is competent for a majority to
make against the assent of the minority, all are entitled to be
heard upon the subject; and unless all have an opportunity
of opposing the change, those who object to it will not be
bound by the others. 2 Lind. Part., 2d Am. Ed., 410.
Recurring, however, to the court's findings of fact in reference to the extra meeting of De~ember 1, 1875, when a resolution was adopted authorizing the directors to finish the
building and borrow mPney to pay off the indebtedness; and
the extra meMing of SPptember 26, 1876, when the matter of
paying off t:tie indebtPdness, and completing the building was
eonsidered; and the extra meeting of December 23, 1876, when
the trustee was authorized to execute and deliver a mortgage
to secure the di.··~cto1·s from Joss on account of their individual
liability on the indebtedn<.>ss, it does not appear how many
shares of stock were represented at any one of those meetings,
or whether any resolution was adopted by a fwo-thirds vote,
or whether any notice was ever given to any shareholder,
informing him that an alteration or amendment of any of
the bJ-laws would be taken into consideration.
Furthermore, where a member of a firm materially violates
the artirles of copartner1'1hip, and claims contribution and indemnity from his copartners for the losses and expenses to
which he has thereby been subjected, it wi_ll be incumbent
upon him to show ass<.>nt or ratification of his acts by his
copartners before he can r<>cover of tbPm. In the findings of
fact it is not disclosed that the plaintiffs in error, or any of
them, ever expressly assented to the creation or payment of

McF,i nor-:1»: vs. LEEKA. 237

any of the indebtedness contracted by the directors. Indeed,

?rlcFADDEN vs.

I~EEKA.

237

the court evidently did not regard such assent necessary to

bind the other shareholders. For, the court found, that a

stockholder who was never present at any meeting when the

indebtedness was made known or talked of, who never

attended any meeting after he heard of the indebtedness, and

who expressed his dissatisfaction at the creation of the debt;

that a stockholder who never attended any of the meetings,

never heard of the indebtedness until the commencement of

the original action, and never expressly assented to it; and

that a stockholder who attended a meeting when the indebted-

ness'was made known, but voted against paying it, and never

expressly assented to it, should each, nevertheless, be holden

to contribute toward the reimbursement of the directors.

'[‘he fact that the shareholders received notice of the meet-

ings and failed to attend, seems to have been deemed ade-

quate to bind them. But, the directors having disregarded

an important article of the by-laws, essential to the safety

and protection of the company, and thereby created an

indebtedness beyond the company’s available capital, at share-
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holder who did not see ﬁt, upon notice, to attend a meeting

called by those directors to consider their own neglect of duty,

should not therefore be concluded by the action of those stock-

holders present who ratiﬁed the unauthorized acts of the

directors.

In our view the conclusions of law, and the decree of the

circuit court are not altogether sustained by the facts as

found by the court; and those of the plaintitfs in error who

did not, in any other manner than by failure to attend the

meetings of the stockholders when notiﬁed, assent expressly

or by necessary implication, to the creation or payment 01

any of the indebtedness incurred by the directors, should not

be required to contribute toward the payment of such indebt-

ness, after paying the amount due upon their respective sub-

scriptions. YVe think, therefore, that a judgment should be

rendered for the plaintiffs in error upon the facts found, in

conformity with the foregoing opinion of the court.

Judgment accordingly.

Non: See Mechenfs Elem. of Part.n., ;;§ 125, 120.

any of the indebtedness contracted by the directors. Indeed,
the court evidently did not regard such assent necessary to
bind the other shareholders. For, the court found, that a
stockholder who was never present at any meeting when the
indebtedness was made known or talked of, who never
n ttended any meeting after he heard of the indebtedness, and
who expressed his dissatisfaction at the creation of the debt;
that a stockholder who never attended any of the meetings,
never heard of the indebtedness until the commencement of
the original action, and never expressly assented to it; and
that a stockholder who attended a meeting whea the indebtedness ·was made known, but voted against paying it, and never
PXpressly assented to it, should each, nevertheless, be holden
to contribute toward the reimbursement of the direocto1'8.
'rbe fact that the shareholders received notice of the meetings and failf'd to attend, seems to have been dee~ed adec1uate to bind them. But, the directors having disregarded
an important article of the by-laws, essential to the safety
and protection of the company, and thereby created an
irul<•btedness be~·ond the company's available capital, a shareholder who did not see fit, upon notice, to attend a meeting
called by those directors to consider their own neglect of duty,
should not therefore be concluded by the action of those stockholders present who ratified the unauthorized acts of the
directors.
In our view the conclusions of law, and the decree of the
circuit court are not nltogether sustained by the facts as
found by the court; and those of the plaintiffs in error who
did nott in any other manner than by failure to attend the
meetings of the stockholders when notified, assent expreBSly
or by neceseary implication, to the creation or payment ol
any of the indebtedDf'.SS incurred by the directors, should not
be required to contribute toward the payment of such indebtnese, after paying the amount due upon their re3pective subscriptions. We think, therefore, that a judgment should be
rendered for the plaintiffs in error upon the facts found,. in
conformity with the foregoing opinion of the court.
Judgment ac~or~ing-1y.
'
Non: See ){eohem's Elem.
of Parto., 5§ 125, 121.

'·

