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Trespass in which the plaintiff claimed damages in the

sum of two thousand dollars for an alleged assault and bat-

THE RIGHT TO OPEN AND CLOSE.

tery by the defendant upon the person of the plaintiff.

The pleadings and the question presented to the law court

JOHNSON V. JOSEPHS.

are stated in the opinion.

**********

Petees, C. J. Plaintiff sued for an assault and battery.

Defendant pleaded ''son assault demesne," and plaintiff

Supreme J udicial Court of Maine. 1884.

replied " de injuria." Under these pleadings the defendant,

75 Maine, 544.

against the plaintiff's protest, was allowed by the court "to

open and close." This was contrary to what we regard as

the well settled practice in this state. The rule of practice

and of law in this state, is that, when a plaintiff has to prove

anything to make out a full and perfect case, he is entitled
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to open and close. The test is, whether he need put in any

proof of any part of his claim. In this case, the burden fell

upon him to prove the extent of the damages sustained. It

is a case of unliquidated damages, and not a case of nom-

inal damages, or of damages to be assessed by computation

Trespass in which the plaintiff claimed damages in the
"um of two thousand dollars for an alleged a sault and bat-

tery by the defendant upon the person of the plaintiff.
The pleading and the question presented to the law court
are stated in the opinion.

merely.

The plaintiff certainly had something to prove. The

counsel for the defendant contends that the defendant's

plea confessed everything alleged against him. "We think

not. It did not admit more than a general demurrer or a

default would admit, and that would be nominal damages

only. Hanley v. Sutherland, 74 Maine, 212, and cases cited.

The plea of "son assault demesne" is but a qualified ad-

mission of the injury alleged. The point may be tested in

this way: Suppose that, after the pleadings were com-
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C. J. Plaintiff sued for an assault and battery.
Defendant pleaded "son assault demesne," and plaintiff
replied" de injuria." Under these pleadings the defendant,
against the plaintiff' prote t, was allowed by the court ''to
open and close.'' Thi was contrary to what we regard a
the well settled practice in this state. The rule of practice
and of law in thi state i that, when a plaintiff has to prove
anything to make out a full and perfect case, he is entitled
to open and close. The te t is, whether he need put in any
proof of any part of his claim. In this case, the burden fell
upon him to prove the extent of the damages sustained. It
is a case of unliquidated damages, and not a ca e of nominal damages, or of damages to be asses ed by computation
merely.
The plaintiff certainly had something to prove. The
counsel for the d fendant contend that the defendant's
plea conf e ed everything alleged against him. We think
not. It did not admit more than a general demurrer or a
default would admit and that would be nominal damaO'es
only. Hanley v. utherland, 74 :Maine, 2L., and ca e cit d.
The plea of "son assaidt dem e ne" is but a qualified admission of the injury alleged. The point may be te ted in
this way: Suppose that after the pleadings were comPETERS,
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pleted the defendant had rested without any proof what-

ever. Judgment wonld go for the plaintiff, no doubt. But

for how much? Would the court order judgment for the

sum of one thousand dollars, the amount of damages which

the plaintiff alleges, or would the plaintiff be required to

prove the damages? Can it be, that a plea of son assault

demesne admits any amount of damages which a plaintiff

inserts in the ad damnum of his writ? If so, a plaintiff may

prevent the plea in many cases by alleging exaggerated

damages.

In fact, the defendant cautiously worded his plea to avoid

admitting the whole injury charged. He says he did ''un-

avoidably a little beat, bruise and ill-treat the said plain-

tiff." One of the issues of the case, therefore, was whether

the beating was little or much. The declaration for an as-

sault and battery is usually formal and general. Under the

common form, in our practice, the plaintiff may prove

malice as the foundation for punitive damages. The dam-
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ages are necessarily a matter of uncertainty. The judicial

discretion of a jury can be invoked by a plaintiff to settle

them, and whatever the pleadings, if in the common form,

there must be proof of the nature and extent of the injury

sustained. We think there might be great abuse of the

practice, if the ruling in this case be sustained. Defendants

would adopt the plea of self defence, in order to have th'3

last word, in cases where no real question exists but to have

the amount of damages ascertained. It is not the natural

order of things to hear the accused before the accuser is

lieard.

In the trial of this cause there was testimony upon both

sides. No one would doubt that the plaintiff proceeded with

testimony after the defendant's side was closed. The de-

fendant had the privilege of closing the argument upon the

<luestion of the extent of the plaintiff's injury and amount

of damages thereby sustained. To take the lead, a defend-

ant "must admit all the facts necessary to be proved by

the plaintiff," and not merely a prima facie case, Spauld-

iuff V, Hood, 8 Cush, 602. "When anything is left for the

])laintiff to show, he has the right to begin and close,"

Thurston v, Kennett, 2 Foster, N, H, 151; Belknap v, Wen-

dell, 1 Foster, N, li, 175. The latest authorities sustain the

])hiintiff's view upon this question. See 1 Green, Ev. sec.
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pleted the defendant had rested without any proof whate er. Judgment would go for the plaintiff, no doubt. But
for how much~ Would the court order judgment for the
um of one thousand dollars, the amount of damages which
the plaintiff alleges, or would the plaintiff be required to
prove the damages~ Can it be, that a plea of son assault
demesne admits any amount of damages which a plaintiff
in erts in the ad damnurn of his writ 1 If so, a plaintiff may
prevent the plea in many cases by alleging exaggerated
damages.
In fact, the defendant cautiously worded his plea to avoid
admitting the whole injury charged. He says he did "unavoidably a little beat, bruise and ill-treat the said plaintiff.'' One of the i ues of the case, the ref ore, was whether
the beatin · was little or much. The declaration for an asault and battery is usually formal and general. Under the
ommon form, in our practice, the plaintiff may prove
malice as the foundation for punitive damages. The damages are nece arily a matter of uncertainty. The judicial
i cretion of a jury can be invoked by a plaintiff to settle
them, and whatever the pleadings, if in the common form,
there mu t be proof of the nature and extent of 'the injury
u tained. We think there might be great abuse of the
practice, if the ruling in this case be sustained. Defendants
would adopt the plea of self defence, in order to have tlv~
last word, in case where no real question exists but to have
the amount of damages a certained. It is not the natural
rder of t ings to hear the accused before the accuser is
h ard.
In the trial of thi cause th re wa t stimony upon both
. No on woul doubt that the plaintiff proceeded with
t . t im n aft r th
fendant' id was clo ed. The def ·nc1 nt ha the privil o·e of clo ing the argum nt upon the
·
f th xtent of the plaintiff's injury and amount
"f' dan o- th reby su t in d. To take the lead, a defendnnt ' mu. t a mit all tb fact n ces ary to b proved by
1lt< pln i nt iff," an n t m r ly a prirna facie ca e. Spaitld11u; v. JI ood,
u h.
...,. "Wh n anything i left for tl e
phi11liff t .h ow, h ba the rio·ht to beo-in and clo e."
'J '/111 r. I rrn v. K 11ne t t . ., ~ . t r,
. 51; B llcnap v. Wenrl "" 1 J n. t r
. JI. 7 .
l t t authoriti sustain the
l 'h i tiff · i w u n thi
u ti n.
ee 1 Gre n, Ev. sec.
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sec. 75, 76, and English and American cases cited in notes

of the latest editions. Lunt v. Wormell, 19 Maine, 100;

Saivyer v. Hopkins, 22 Maine, 276; Washington Ice Co, v.

Webster, 68 Maine, 449 ; Page v. Osgood, 2 Gray, 260 ; Dorr

V. Tremont National Bank, 128 Mass. 359; Carter v. Jones,

6 C. & P. 64; Mercer v. WJiall, 5 Ad. & El. N. S. 447.

The favor extended to the defendant deprived the plain-

tiff of a valuable legal right — one highly prized by advo-

cates. It did not rest in the discretion of the trial judge to

grant it. The rule should be fixed and certain, and not be

subject to the varying judgments of different judges. The

bar should know what the rule is, and that it may be de-

pended upon.

Exceptions sustained^

Walton, Virgin, Libbey and Symonds, J. J., concurred.

lEule the same as to Evidence and Argument. "The general rule is that

the order of argument follows the burden of proof; and whoever opens the

case with the evidence, if he has a right to so open, has the same right in the
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argument:" Abel v. Jarrett, (1897) 100 Ga. 732, 28 S. E. 453. To the

same effect:— D. M. Osborne & Co. v. Kline, (1885) 18 Nebr. 344, 25 N.

W. 360; O'Connor v. Henderson Bridge Co., (1894) 95 Kv. 633, 27 S. W.

251; Lowe v. Lowe, (1875) 40 la. 220; Palmer v. Adams, (1*893) 137 Ind. 72,
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sec. 75, 76, and Engli h and American ca es cited in notes
of the latest editions. Lunt . TT ormell, 19 ·uaine 100;
Bai yer v. H op kins 22 :Maine, ... 76; TV a hington I ce Co. v.
TVeb ter, 6 J\faine, 449; Page v. Osgood, 2 Gray, 260; Dorr
v. Tr mont National Ba nk, 12 1Ia . 359 ; Carter v. Jones,
6 C. & P. 64; lllercer v. Tl hall, 5 Ad. & El. N. S. 4±7.
The fa or extended to the defendant deprived the plaintiff of a valuable legal right-one highly prized by advocate . It did not re t in the di cretion of the trial judge to
grant it. The rule bould be :fixed and certain, and not be
subject to the varying judgment of different judge . The
bar hould know what the rule is, and that it may be depended upon.
E xceptions sustained. 1
WALTON, VIRGIN, LIBBEY and SYMO . . ns, J. J., concurred.

36 N. E. 695.

BUZZELL V. SNELL.

Superior Court of Judicature of New Hampshire. 1852.

25 New Hampshire, 474.

Assumpsit. The declaration contained three counts, for

the j)rice of a sleigh. One upon an account annexed for $26,

the others special. One of these alleged a sale of the sleigh

for $26, and a contract to pay for it 275 bushels of char-

1R1ile the same as to Ei·idence and Argume1it. ''The general rule is that
the order of argument follo\l·s the burden of proof; and whoever opens the
case with the evidence, if b has a right to so o en, ha the ame right in the
argument:
Abel v. Jarrett (1 97) 100 Ga. 732 2 S. E. 453.
To the
same effect:- D. M:. 0 borne & Co. v. Kline, (1 85) 18
ebr. 344, 25
.
W. 360 · 0 'Connor v. Hender on Bridge Co., (1 94) 95 Ky. 633, 27 S . W.
251; Lowe v. Lowe, (1 75) 40 Ia. 220· Palmer v. Adams, (1 93) 137 Ind. 72 1
36 N. E. 695,

coal, of a certain quality, to be delivered at a specified place

and time, or to pay $26 in money.

The defendant pleaded the general issue to the whole

declaration, except the sum of seven dollars and ten cents,

and as to that sum pleaded a tender, and issues were joined.

The coiirt ruled that upon these pleadings the defendant

was not entitled to the opening and close in the trial of the

c£ise, and the defendant excepted.

BUZZELL V. SNELL.
Superior Coitrt of Judicature of New Hanipshire.

1852.

25 New Ham,p hire, 474.

As MP IT. Th leclaration contained three count , for
the price of a leigh. One upon an account annexed for $2 ,
the other pecial. One of these alleged a sale of the leiO'h
for $2 , and a contra t to pay for it 275 bu hels of charcoal of a c rtain quality to be deli ered at a speci:fie I lace
and time or to pay $- 6 in mone . .
The def ndant pl aded the general i ue to the whole
declaration exc pt the um of even dollars and ten cent
and a to that sum pleaded at n ler, and i sue were joined.
The co1i.rt ruled that upon th
pleadin · th defendant
wa not entitled to the opening and close in the trial of the
case, and the defendant excepted.
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The plaintiff offered evidence tending to sustain his spe-

cial count, and the proof on both sides was that the sleigh

was called $26 in the trade, and that the payment was to

be 275 bushels of coal, or $26 in money. The defendant did

not contend that he had performed the original contract,

whatever it was, but endeavored to show that 200 bushels

of coal had been delivered and accepted in part payment,

the plaintiff at the same time agreeing to receive money for

the residue; but upon this point the testimony was conflict-

ing. The court instructed the jury that the plaintiff was

not bound to accept the coal, unless it was according to the

contract in respect to time, quantity and quality, but he

might waive his rights in any of these particulars ; and that

after the plaintiff had proved a contract for 275 bushels of

coal, or the money, if the defendant would maintain that 200

bushels had been received in jDayment pro tanto, the burden

of proof was upon him to show the fact. To this instruc-

tion, in relation to the burden of proof, the defendant ex-
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cepted.

Bell, J. The principal question presented by this case

is upon the right, claimed by the defendant, to open the case

to the jury, and, consequently, to make the closing argu-

ment. The question whether the plaintiff or the defendant

has the right, almost necessarily arises at the commence-

ment of the hearing, and before the court can have any

opportunity to know anything of the nature or character of

the questions which are to arise upon the trial, except as

they are disclosed by the pleadings. The right is, there-

fore, usually held to de])end upon the state of the pleadings.

''The party who asserts the affirmative of the issue is en-

titled to begin and to reply." 1 Green. Ev., sec. 74. "If

the record contains several issues, and the plaintiff holds

the affirmative in any one of them, he is entitled to

begin." lb.

This question was considered, and the cases collected and

examined, in the case of Belknap v. Wendell, 1 Foster's

rjep. 175. Gilchrist, C. J., there lays down the rule thus;

"The plaintiff begins and has the right of reply, in all cases

where the defendant's pleadings, or any part of them, deny

llie wliole or any part of the plaintiff's pleadings, so as to

leave any arfinnnlive allegation on his side to be estab-

TRIAL PRACTICE

[Chap. 6

The plaintiff offered evidence tending to sustain his spe·ial count, and the proof on both sides was that the sleigh
was called $26 in the trade, and that the payment was to
be 275 bushels of coal, or $26 in money. The defendant did
not contend that he had performed the original contract,
whatever it was, but endeavored to show that 200 bushels
of coal had been delivered and accepted in part payment,
the plaintiff at the same time agreeing to receive money for
the re idue; but upon this point the testimony was conflicting. The court instructed the jury that the plaintiff was
not bound to accept the coal, unless it was according to the
contract in re pect to time, quantity and quality, but he
might waive hi rights in any of these particulars; and that
after the plaintiff had proved a contract for 275 bushels of
coal, or the money, if the defendant would maintain that 200
bu hel bad been received in payment pro tanto, the burden
of proof wa upon him to show the fact. To this instruction, in r la tion to the burden of proof, the defendant exc pted.
* * * * * * * * * *
BELL, J.
The principal question presented by this case
i upon tbe right, claimed by the defendant, to open the case
to the jury, and, consequently, to make the closing argum nt. The qu tion whether the plaintiff or the defendant
has the right, almost necessarily arises at the commencement of the hearing, and before the court can have any
portuni ty to know anything of the nature or character of
the que tion
hi b are to arise upon the trial, except as
th y ar di lo d b. · th pleadings. The right is, there£ r , u u 11 held to d p nd upon the state of the pleadings.
" h
arty who a ,· erts the arfirmative of the issue is entitl
t
to reply." 1 Green. Ev., sec. 74. "If
th r c rd nt
.· v ral issues, and the plaintiff holds
th affirm ti' m any one of them, he is entitled to
b n·in." Il.
r Iii.
ur. ti n w s consi r d, and the cases collected and
xnmi d, in th ca. of Belknap v. TVendell, 1 Fo ter's
f'l'· 175. 1 ilrhri . t,
., th r Jays down the rule thus:
"' li ~ pl·intiffl<·gi1 .· nc1h th rirrhto fre ly,inallcases
wh ·re 1}1 ( l f'pnclnnt' . pl c lino-., or any art of t11 em, deny
11 1" wliolP or nn>- pnrt of th
laintiff' 1 adino-., so as to
l ·a · <111 nrti rni·di\'C• ·tll<'gatio
n hi , s id t be e tab1
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lislied by proof." ''And this (he says) is uniformly the

case, unless the defendant, by the form of pleading, admits

the plaintiff's right of action, but for the cause which he

sets up in his plea, no proof in such case being required on

the part of the plaintiff." This rule is in accordance with

the practice in this State. We are not aware that there has

ever been any difference of ruling in the common pleas, or

of decisions in this court, or that any exception has ever

been admitted in this respect.

This case comes clearly within the rule in Belknap v.

Wendell, since the affirmative of one of the issues is upon

the plaintiff. Two pleas are filed. Tlie first is the general

issue as to all the plaintiff's claim, except the sum of seven

dollars and ten cents. Upon this issue, it is the duty of the

plaintiff to go forward, and introduce proof of the facts

alleged in his declaration; and if he does not, the case of

course must end in a non-suit. Before this is done, he can-

not call upon the defendant to take any step in the cause.
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The second plea alleges a tender as to seven dollars and

ten cents. Upon this the burden of proof is upon the de-

fendant. But it is suggested that as a plea of tender is an

admission of the plaintiff's cause of action, as set forth in

his declaration, this has the effect, substantially, to change

the issue upon the first plea. We do not so regard it. The

right, by the rule in Belknap v. Wendell, depends upon the

form of the pleading, and is determined by the fact that the

affirmative of one of the issues is upon the plaintiff, and this

is in no way affected by the circumstance that the plaintiff

has greater or less facilities for making the required proof.

Any material fact may be proved by the admissions of the

adverse party; and it does not change the burden of proof

upon the pleadings, that the defendant has admitted the

claim, which he formally denies by his plea. Nor is it in any

way material in what form the admission is made, so long

as he chooses to deny it upon the record, and join issue

upon it.

The admission is evidence of a matter of fact, to be de-

cided by the jury, and the plaintiff, to sustain his case, must

lay that evidence before them. In this respect, the admis-

sion of the contract declared upon, implied from the pay-

ment of money into court, stands upon the same ground as

the admission of the signature of a written instrument de-
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Ii shed by proof.'' ''And this (he says) is uniformly the
case, unless the defendant, by the form of pleading, admits
the plaintiff's right of action, but for the cause which he
sets up in his plea, no proof in such case being required on
the part of the plaintiff.'' This rule is in accordance with
the practice in this State. We are not aware that there has
ever been any difference of ruling in the common pleas, or
of decisions in this court, or that any exception has ever
been admitted in this respect.
This case comes clearly within the rule in Belknap v.
Wendell, since the affirmative of one of the issues is u pon
the plaintiff. Two pleas are filed. The fir t is the general
issue as to all the plaintiff's claim, except the sum of seven
dollars and ten cents. Upon this issue, lt is the duty of the
plaintiff to go forward, and introduce proof of the facts
alleged in his declaration; and if he does not, the case of
course must end in a non-suit. Before this is done, he cannot call upon the defendant to take any step in the ca use.
The second plea alleges a tender as to seven dollars and
ten cents. Upon thi the burden of proof is upon the defendant. But it is suggested that as a plea of tender is an
admission of the plaintiff's cause of action, as set forth in
his declaration, this has the effect, substantially, to change
the issue upon the fir t plea. We do not so regard it. The
right, by the rule in B elknap v . Wendell, depends upon the
form of the pleading, and is determined by the fact that the
affirmative of one of the issues is upon the plaintiff, and this
is in no way affected by the circumstance that the plaintiff
has greater or less facilities for making the required proof.
Any material fact may be proved by the admissions of the
adverse party; and it does not change the burden of proof
upon the pleadings, that the defendant has admitted the
claim, which he formally denies by his plea. Nor is it in any
way material in what form the admi sion is mad , o long
as he chooses to deny it upon the record, and join issue
upon it.
The admission is evidence of a matter of fact, to be decided by the jury, and the plaintiff, to sustain his case, mu t
lay that evidence befor them. In this r espect, the admision of the contract de lar d upon implied from the paym nt of mon y into ourt tand upon th
a-round as
the admis ion of the ignatur of a written in trument de-
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clared upon, resulting from a neglect to gi\e notice upon the

docket of the denial of such signature, according to the gen-

eral rule of the court. In actions upon promissory notes,

the proof of the signature of the instrument is all that the

plaintiff is required to make, upon the general issue: and

this is admitted under the rule by the want of notice of a

denial, upon the docket. It has never occurred to any one

to imagine that this admission changed the burden of proof

upon the general issue, or gave to the defendant a right to

begin and to reply.

This question, substantially, arose in the case of Gump

V. Smith, 11 N. H. Rep, 48. The general issue was pleaded,

with a brief statement. A fact, necessary to be proved by

the plaintiff, was admitted by the statement. But the court

held that the general issue imposes upon the plaintiff the

burden of making out his whole case, before the matter of

the brief statement comes in issue at all; and the same, the

court say, is the result where special pleas are pleaded with
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the general issue. This decision is but a recognition of the

common principle, that where several pleadings are filed,

they are to be tried precisely as if each was pleaded alone;

and the admissions, expressed or implied, in one plea, can-

not be used as evidence "against the party upon otlier issues.

alley V. Jenness, 2 N. H. Rep. 89; Chapman v. Sloan, 2 N.

H. Rep. 467.

The plea of tender is of course not evidence upon the

general issue for any purpose, but the independent fact of

the payment of money into court with the plea of tender, is

an admission of the contract declared on; but this fact is to

be proved by the plaintiff, like any other admission. Upon

the pleadings in such case, nothing appears which changes

tlie ordinary effect of the general issue.

The question presents itself under an entirely different

aspect from that it would have had, if the defendant, in-

stead of pleading the general issue, had pleaded what seems

to have been his true defence, either payment or a delivery

and accptance pro tanto of coal, of a different quality, and

l)erha])H at a different place. In that case, the burden of

proof upon both pleas would have been upon the defendant,

and the right to begin and close, would have belonged to

liirii. This would have been apparent at once upon the rec-

ord, but upon the general issue, it cannot appear that the

TRIAL PRACT ICE
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clared upon resulting from a neglect to gi·H' no tice upon the
docket of the denial of such signature, according to the general rule of the court. In actions upon promi ~s ory notes,
the proof of the signatur of the instrument is all that the
plaintiff i required to make, upon the general issue ; and
this is admitted under the rule by tbe want of n otice u.f a
denial upon the docket. It has neYer occurred to any one
to ima()'ine that thi admi sion changed the burden of proof
upon tbe general i sue, or gave to the defendant a right to
begin and to reply.
This que tion, substantiall~T' arose in the case of Gump
v. S11iith, 11 N. H. Rep. 48. The general is sue was plead d,
with a brief statement. A fact, necessary to be p r oved by
the plaintiff, wa admitted by the statement. B u t the court
held that the c:;eneral issue imposes upon the plaintiff the
burden of making out his whole case, before the matt er of
the brief tatement come in issue at all; and the same, the
court say, i the result where special pleas are pleaded with
the gen ral i. u . Thi decision is but a recognition of the
common principle, that where several pl adings are filed:
the ar to be trjed preci el:y as if each was pleaded alone;
and th admis. ion expres. ed or implied, in one plea, cannot b u ed as vidence 'ag·a in. t the party upon other issues.
Gill y v. J enness, 2 N. H. Rep. 89; Chapinan v. Sloan, 2 N.
H. ep. 467.
Th plea of tender is of cour e not evidence upon the
g neral i rn for any purpo e, but the independent f act of
th pa, m nt of money into court with the plea of tender, is
an admis. ion of th contra t declared on; l ut this fact is to
be pr YPd h · the plaintiff, lik any other adrni ion. Upon
th l adin<r · in su h ca. e, n thin()' appears which changes
th ordinar. cff ct f the g n ral is u .
The qu ti n I r . ent iL lf und r an entirely diffe r ent
a:1 rt fr m that it would hav had, if the d fendant, in,t
of pl ding th o· n ral i su , had pl ad d what seem
t ha h n 111. · true d f n , ith r pa, rm nt or a delivery
< ncl HC'C'planc pro tanto of oal, f a differ nt quality, and
n that a. , the burden of
1 ·rliap. ~ t c cJiffPr nt J ]a .
JJro >f upon lJ th p1Pa. w ul h· v b
on the defendan t,
ancl th ; ri rht to lH'gin an
have belono·ed t o
]1im. rl lti . w nlcl }!Cl\' 1) n l I ar nt at n
upon th r-ecr , but UlJ n ih b n ral i , ue, it cannot appear that the
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defence is payment or its equivalent. Nor does it seem to

us that it can ever be desirable to substitute for the simple

inquiry by which the courts now determine the right to

begin, — the form of the issues, — any inquiries as to what

are the real points in controversy.

The second point raised by the exception, as to the duty

of the defendant to prove the defence of payment, if he

relies upon it, is admitted by the defendant to have beea

correctly decided in itself; but it is insisted upon to show

the incorrectness of tlie ruling as to the right to open and

close. It surely could not be expected that the court would

hold that the plaintiff was bound to prove the defendant's

plea, nor that it was to be taken for granted without proof,

or the plaintiff required to disprove it. In our judgment,

there was no inconsistency in holding that upon the plead-

ings, as they were drawn, the burden of proof was upon the

plaintiff, and that he was, therefore, entitled to begin and

close; and in holding afterwards, when the defendant had
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taken upon himself his defence, that if the defendant relied

not upon a denial of the plaintiff's claim, but upon a dis-

charge of that claim by new and independent facts, that the

burden was upon him to prove his defence. This point was

before the court in BelJcnap v. Wendell, where the court say,

''The burden of proof may shift during the trial. In a suit

upon a written contract, the plaintiff produces his evidence,

proves the signature of the defendant, and stops; the de-

fendant then alleges payment, or other matter of defence;

the burden of proof is upon him, and yet the plaintiff opens

and closes the argument."

Judgment is to be rendered upon the verdict, * * *
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defence i payment or it eq ui alent. Nor does it seem to
us that it can ever b de irable to sub titute for the imple
inquiry by which the courts now determine the right to
begin,-the form of the is ues,-any inquiries as to what
are the r ea l points in controversy.
The econd point raised by the exception, a to the duty
of the defendant to prove the defence of payment, if he
relies upon it, is admitted by the defendant to have been
correctly decided in it elf; but it is insisted upon to show
the incorrectne of the ruling as to the right to open and
close. It surely could not be expected that the court would
hold that the plaintiff wa bound to prove the defendant's
plea, nor that it wa to be taken for granted without proof
or the plaintiff requir d to di prove it. In our judgment,
there wa no incon i tency in holding that upon the pleadings, as th y were drawn, the burden of proof was upon the
plaintiff, and that be wa , therefore, entitled to beg·in and
clo e; and in holding afterwards, when the defendant had
taken upon him elf hi defence, that if the def ndant r elied
not ur on a denial of the plaintiff's claim, but upon a discharge of that claim by new and independent fact , that the
burden was upon him to pro' e bis defence. This point was
before the court in Belknap v. TV endell, where the court a. ,
' The burden of proof ma hif t during the trial. In a suit
upon a written contract the plaintiff produces hi evidence,
proves the ignature of the d fendant, and top ; the defendant then alleges payment, or other matter of d fence;
the burden of proof is upon him, and yet the plaintiff opens
and closes the argument.''

• • * * •

~

* * * *

Judgment is to be rendered upon the verdict, • ~ •
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LAKE ONTARIO NATIONAL BANK V. JUDSON.

Court of Appeals of Neiv York. 1890.

LAKE ONTARIO NATIONAL BANK V. JUDSON.

122 New York, 278.

This action was brought to recover the amount of four

Court of .Appeals of New Yark.

1890.

promissory notes, which, by the complaint, the plaintiff al-

leged were made by the defendant payable to the order of

122 New York, 278.

E. M. Fort, delivered to the payee, and by him endorsed,

and transferred to the plaintiff. The complaint also alleged

that the defendant was indebted to respondent in a sum

stated, for money advanced on his checks drawn upon the

plaintiff for an amount in excess of his deposits there.

The defendant, by his answer, alleged that he and Fort

purchased of the plaintiff some canal boats ; that they were

induced to make the purchase by the warranty of the plain-

tiff, particularly specified, and gave for them their joint

notes ; that afterward the plaintiff took up those notes, and

the makers gave their individual notes for their respective

interests in the purchase to the plaintiff, which notes were
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received by the plaintiff "in place of and in payment of said

first-mentioned notes, and which notes last given are the

notes, and the renewal thereof set forth in the complaint."

The answer then alleged a breach of this warranty and

damages as the consequence; it also alleged, by way of

counter-claim, that the plaintiff was indebted to defendant

in a further sum for services performed by him for and at

the request of the plaintiff, for which, with the amount of

damages for the alleged breach of warranty, he demanded

judgment. And for further answer he denied the complaint,

and each and every allegation therein contained except as

thereinbefore admitted. The plaintiff, by reply, put in

issue the new matter of the answer constituting the alleged

counter-claims. The trial court directed judgment for the

amount of the notes and of the overdraft mentioned in the

complaint.

Further facts appear in the opinion.

**********

Bradley, J. The contest on the trial mainly had relation

to the defendant's alleged counter-claim for services, upon

which claim he gave evidence to the effect that they were

This action was brought to recover the amount of four
promissory notes, which, by the complaint, the plaintiff alleged were made by the defendant payable to the order of
E. M. Fort, delivered to the payee, and by him endorsed,
and tran ferred to the plaintiff. The complaint also alleged
that the defendant was indebted to respondent in a sum
stated, for money advanced on his checks drawn upon the
plaintiff for an amount in excess of his deposits there.
The defendant, by bis answer, alleged that he and Fort
purcha ed of the plaintiff some canal boats; that they were
induced to make the purchase by the warranty of the plaintiff, particularly specified, and gave for them their joint
not s; that afterward the plaintiff took up those notes, and
the makers gave their individual notes for their re spective
intere ts in the purchase to the plaintiff, which notes were
rec ived by the plaintiff "in place of and in payment of said
fir t-mentioned note , and which notes last given are the
note , and the ren wal thereof set forth in the complaint.''
Tbe answer then alleged a breach of this warranty and
damage a the consequence; it also alleged, by way of
ount r- laim, that the plaintiff was indebted to defendant
in a further um for services performed by him for and at
tbe r ue t of the plaintiff, for which, with the amount of
ama · for the alleged breach of warranty, he demanded
judo-m nt. And for furtb r answer he denied the complaint,
a
a h and v ry all gation therein contained except a~
h r inb fore admitt d. Tbe plaintiff, by reply, put in
i ::uP th n w mat r of the an wer constituting the alleged
r nnt r- lair
h trial court directed judgment for the
am un f th not and of the overdraft mentioned in the
·c plaint.
1• 11th r fa t. app ar i th opinion.
•

•
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•

~
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•

BI \JJLhY, .J.
h ont . t n the trial mainly bad relation
1 J h · def mclant' ll g c unter-claim for services, upon
~ ill ·h claim b • gave evidence to the effect that they were
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performed by him pursuant to an agreement with the plain-

tiff, by which the latter undertook to pay him $2,500, of

which $160 had been paid. This claim, and the evidence on

the part of the defendant tending to support it, were dis-

puted by the evidence on the part of the plaintiff, and the

trial court found the facts against the defendant. For the

purpose of this review, the findings and determination of

the court below must be deemed conclusive. Upon the trial

the question as to which party was entitled to the closing

argument was raised; the court held that the plaintiff had

tlie right to it, and the defendant excepted. The rule that

the party having the affirmative of the issue in an action

shall have the opportunity to make the opening and closing

presentation of his case is deemed founded upon a substan-

tial right, the denial of which is error. {Conselyea v. Sivift,

103 N. Y. 604.) In its application to trials by jury it has

ordinarily more practical importance than in those before

the court without a jury and before referees. If it appears
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that a party could not have been prejudiced by the failure

of the court to observe this rule, the error would not be

available, and in trials by the court without jury or before

referees that question would be dependent upon the circum-

stances of each case. In the present case the view of the

court evidently was that the affirmative of the entire issue

was not with the defendant, and that is the question pre-

sented for consideration. The denial by the defendant in

his answer, except as therein admitted, of each and every

allegation of the complaint, put in issue any material allega-

tion of the complaint not distinctly admitted by the answer.

(Allis v. Leonard, 46 N. Y. 688; 22 Alb. L. J. 28; Calhoun

V. Hallen, 25 Hun. 155.) The charge in the complaint, in

due form, of the indebtedness of the defendant to the plain-

tiff" for the amount advanced to him upon his check in excess

of the balance of his account with the plaintiff, was not ad-

mitted by the answer, but was controverted by such denial.

It appears that after the trial had been moved and the plain-

tiff, by its counsel had, by statement of it, made the opening

of the case to the court, the defendant orally admitted the

count of the complaint alleging the overdraft. * * * The

question arises whether the oral admission at the trial of

the plaintiff's claim for the amount of the defendant's over-

draft, entitled him to the right of closing the argument on
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performed by him pur uant to an agreem nt with the plaintiff, by which the latter undertook to pay him $2 500, of
which $160 had be n paid. This claim, and the evidence on
the part of the defendant tending to support it, were di puted by the evidence on the part of the plaintiff, and the
trial court found the fact again t the defendant. For the
purpose of this review, the findings and determination of
the court below must be deemed conclu ive. Upon the trial
the question as to which party was entitled to the clo in()'
argument was raised; the court held that the plaintiff had
the right to it, and the defendant excepted. The rule that
the party having the affirmative of the is ue in an action
shall have the opportunity to make the opening and closing
pre entation of hi ca e is deemed founded u on a ubstantial right, the denial of which is error. ( Conselyea v. Swift,
103 . Y. 604.) In it application to trial by jury it ha
ordinarily more practical importance than in tho e before
th court without a jur. and before referee . If it appear
that a party could not have been prejudiced by the failure
of the court to ob erve this rule, the error would not be
available, and in trials by the court without jury or before
referees that que tion would be dependent upon the circumtances of each case. In the pre ent case the iew of the
court evid ntl was that the affirmati e of the entire issue
wa not with the defendant, and that is the question preented for con ideration. The denial by the defendant in
hi answer exc pt a therein admitted, of each and every
alle()'ation of the complaint, put in i ue any material allega.
tion of the c mplaint not di tinctly admitt d by the answer.
(Allis v. Leona1·d, 46 . Y. 68 ; 22 Alb. L. J. 2 ; Calhoun
v. Hall en, 25 Hun. 155.) The charg in tbe complaint, in
due form, of the in lebt ne s of the defendant to the plaintiff for the amount ad anced to him upon his check in exce s
of the balance of i a count with the plaintiff, wa not admitted by the an w r but was contro"rnrted
uch denial.
It appears that aft r th trial had be n move and the plaintiff by it conn l ha 1 y . tatement of it made the opening
f the ca e to h
urt t·h d f nda t rally a mitted the
ount of the complaint all ino- th OY r raft. * * • The
question ari
wh tb r h oral ad i. ion at the trial of
th 1 intiff s 1 im f r th a ount of th
fendant s overraft~ ntitled him t
1J right of clo ing the argument on
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the final submission of the case to the court for determina-

tion. And that depends upon the question whether the af-

firmative of the issue, with a view to such a right, must be

ascertained from the pleadings, or may arise from admis-

sions orally made at the trial. The issues to be tried can be

ascertained only by reference to the pleadings, and they

must govern so far as relates to the right of the parties to

open the case at the beginning and conclude the argument

at the close of the trial. When the parties go to trial they

respectively assume the burden of establishing that which

they have affirmatively alleged as a cause of action or coun-

ter-claim, if it is controverted by allegation sufficient to put

it in issue. The admission of a fact upon the trial is evi-

dence merely. It may obviate the necessity of further trial

of the issue to which it relates, but does not change it as

represented by the pleadings. That can be done by amend-

ment only. It is true that the admission made at the trial

may reduce the controversy to matter as to which the
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affirmative is with the defendant. Such would be the effect

of evidence of any character, undisputed and indisputable

of the facts constituting the alleged cause of action. The

right under consideration does not depend simply upon the

admission of those facts, unless they are admitted or uncon-

troverted by the answer; otherwise it is evidence only.

There is no occasion to extend the rule so as to give effect

for such purpose, to concessions at the trial. This might

lead to the adoption of such a course when further dispute

of the facts upon which a plaintiff relies may appear hope-

loss to a defendant, for the purpose of obtaining the right

of closing the trial. There is no apparent reason for apply-

ing such rule to any one more than to any other stage of the

trial. Tlie defendant who may wish to take the right of

opening and concluding the trial, must frame his pleading

with that view, and so as to present no issue upon any alle-

gation of the complaint essential to the plaintiff's alleged

cause of action. If the defendant fail to do that, no matter

how little proof the remaining issue may require, or how

easily, or in what manner it may be established by evidence,

the right of the plaintiff to open and close the case is not

denied to him. (Mercer v. Whall, 5 Ad. & El. (N. S.) 447.)

The test is, whether without any proof, the plaintiff, upon

the pleadings, is entitled to recover upon all the pauses
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the final ubmi sion of the ca e to the court for determination. And that depend upon the question whether the affirmative of the i ue, with a view to such a right, must be
a rtained from the p] eadings or may arise from admision orall r made at the trial. The issues to be tried can be
ascertained only by reference to the pleadings, and they
mu t govern so far as relates to the right of the parties to
open the case at the beginning and conclude the argument
at the close of the trial. When the parties go to trial they
re pectively a ume the burden of establishing that which
they have affirmatively alleged as a cause of action or counter-claim, if it is controverted by allegation sufficient to put
it in i ue. The admi sion of a fact upon the trial is eviden m rel . It may obviate the necessity of further trial
of th i ue to which it relates, but does not change it as
represented b. the pleadings. That can be done by amendment only. It is true that the admission made at the trial
may reduce the controversy to matter as to which the
affirmative i with the defendant. Such would be the effect
of vidence of any character, undisputed and indisputable
of th facts on tituting the alleged cause of action. The
ri ·ht under con ideration does not depend simply upon the
ad i ion of tho e fact , unless they are admitted or uncontr v rt d by the answer; otherwise it is evidence only.
here i no occa ion to extend the rule so as to give effect
for uch purpo , to co nee sions at the trial. This might
l a to th a ption of such a course when further dispute
of th fa t u on wbi h a plaintiff relies may appear hope1 :. to a def ndant, f r the purpose of obtaining the right
f ·1 . in()' th trial. Th re is no apparent reason for applying .·n ·li rnl t any on more than to any other stage of the
trial. r1 h d f n ant who may wish to take the right of
J]H·nin~· c nc1 eon ludin 0 th trial, must frame his pl adinO'
"i 111 that vi
an 1 o . to pre ent no is u upon any alle<ra t ion of th0 ·
plaint e. ntial to the pl intiff's alle 0 ·ed
<'a 11 . <· f ndi n. If tll
f n ant fail to do that, no matter
l1<1w little pr of th r mainino· issue may r quire, or how
''" ·ily or in wlia mann r it c r h e tabli h d by evidence,
tl1<· ricrht of' il1 plaintiff t
p n an<l 1os th ca i not
d' 11 i " I 1o 11 i m . ( Ur r r Pr v. Tl h all, 5
. & E 1. ( N. S. ) 44 7. )
'I 11 · t . t i : wh<' h r w ith ut a y Ir f, th plaintiff, upon
l11 · pl<'a ling., is nliU
to r co er upon all the Q.auses
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of action alleged in his comiDlaint. If he is, and the defend-

ant alleges any counter-claim, controverted by the plain-

tiff's pleading or any affirmative matter of defense in avoid-

ance of the plaintiff's alleged cause of action, and which is

the subject of trial, the defendant has the right to open and

close, otherwise not. * * * If the defendant, by permission

of the court, had stricken out the denial in his answer, or

amended it by inserting the admission orally made, a differ-

ent question would have been presented at the trial upon the

claim of the defendant to the right to conclude it.

No other question requires the expression of considera-

tion.

The judgment should be affirmed.

All concur except Follett, Ch. J., not sitting.

Judgment Affirmed.

iThere is some authority for the rule that admissions made at the trial will

determine the right to open and close. See Abel v. Jarrett, (1897) 100 Ga.

732, 28 S. E. 453.
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GARDNER V. MEEKER.

Supreme Court of Illinois. 1897,

169 Illinois, 40.
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of action all ged in hi complaint. If he is, and the defendant all e any counter-claim, contro ert d by the plaintiff' pleading or any affirmative matter of defen e in avoidance of the plaintiff's alleged cau e of action and which is
· th subject of trial, the defendant ha the right to open and
clo e, otherwi e not. * * * If the defendant, b permi ion
of the court, had stricken out the denial in hi answer, or
amended it by in erting the admi ion orally made, a different que tion would have been pre ented at the trial upon the
claim of the defendant to the right to conclude it.
o other que tion requires the expression of con ideration.
The judgment should be affirmed.
All concur except FOLLETT, Ch. J., not sitting.
Judgment Affirmed.

Mr. Justice Wilkin delivered the opinion of the court :

This was a suit in assumpsit upon a promissory note for

$1,000, given by John J. Girtin and William C. Girtin to

Nash, Wright & Co., dated September 6, 1889, due in ninety

lThere is some authority for the rule that admissions made at the trial will
determine the right to open and clo e. See Abel v. Jarrett, (1897) 100 Ga.
732, 28 S. E. 453.

days, and duly assigned to one Henry A. Gardner. The

defendant John J. Girtin was not served. The defense made

by William C. Girtin was, that the consideration of the note

was a balance due upon certain transactions on the Board

of Trade of Chicago, which were in violation of the statute

against option dealing in grain, and the note was therefore

void. There was a verdict and judgment for the de-

GARDNER V. MEEKER.

fendant. * * *

After the trial had begun the defendant withdrew his plea

of the general issue, and the court, over the objection of the

Supreme Court of Illinois. 1897.
16 9

Illinois, 40.

MR. J STICE WILKIN delivered the opinion of the court:
This wa a suit in a um it upon a promissory note for
$1,000 giY n by John J. Girtin and William . Girtin to
Nash, Wri 0 ·bt & Co. dated eptember 6 1 9 due in ninet.
da
and dul a io·ned to one Henry A. Gardner. The
defendant J
J. Girti wa. not erv d. The defen mad
by William . Girtin wa , that the con ideration of the not
wa a balan due upon certain tran action on the Board
of Tra of hi a o which w re in violation of the statute
again t option d aling in rain and the note wa th ref ore
void. There wa a verdi t a d judgment for the defendant. * * •

bn

* * • • * * * * • •

After the trial had gun the defendant withdr w hi pl
of the general i u and the court, over th obj tion of the
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plaintiff, permitted him to have the opening and closing of

the argument. This, also, is assigned for error. The rule

on the subject of the opening and closing of the argument is

this: ''That where the plaintiff has anything to prove in

order to get a verdict, whether in an action ex contractu or

ex delicto, and whether to establish his right of action or to

fix the amount of his damages, the right to begin and reply

belongs to him." (1 Thompson on Trials, sec. 228; Mc-

Reynolds v. Burlington and Ohio River Raihvay Co., 106 111.

152.) The withdrawal of the plea of the general issue

amounted to an admission of the right of the plaintiff to re-

cover the amount of the note sued on, unless the defense

alleged in the special pleas was proven by a preponderance

of the evidence. There is no doubt that the defendant had

a right, before the commencement of the trial, to withdraw

the general issue and rely upon the special pleas, and if he

did so, he would have the right to open and close. {Harvey

V. Ellithorpe, 26 111. 418 ; Carpenter v. First Nat. Bank, 119
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id. 352.) The trial court had the right, in the exercise of a

sound, reasonable discretion, to permit the issues to be

changed, and to allow the defendant, in consequence thereof,

to assume the affirmative and to open and close the argu-

ment, as well after the case was on trial as before, and we

think that discretion was not abused in this case. Nor was

it error to permit the defense to file additional special pleas

in the midst of the trial, no affidavit of surprise or applica-

tion for continuance having been made.

**********

The judgment of the Appellate Court will be affirmed.

Judgment affirmed.^

1 statutory Modification of Bule. The practice is sometimes governed by

statute. Thus, in Schoonover v. Osborne, (1902) 117 Iowa, 427, 90 N. W.

844, it was held that under fode ^ 3701, the right to open and close the argu-

ment is to be determined by the evidence, and not by the pleadings.

Discretionary or of right, in some jurisdictions the opening and closing

is hold to be a matter resting in the discretion of the court. Woodward v.

Insurance Co., (1899) 104 Tenu. 49, 56 S. W. 1T)20; Smith v. Frazier, (1866)

r,:? T'a. St. 220; Young v. Newark Fire Tns. Co., (1890) .59 Conn. 41, 22 Atl.

32. Rut in the great majority of jurisdictions it is deemed a matter of right.

In Michifinn, where the defendant is obliged in all cases to file a general

issue, he may obtain the opening and closing under Circuit Court Rule 24 (c)

by expressly waiving the benefit of the general issue and admitting the facts

alleged in the plaintifT's declaration, this being done by a special notice ac-
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laintiff, permitted him to have the opening and closing of
the argument. This, also, is assigned for error. The rule
on the subject of the opening and closing of the argument is
this: "That where the plaintiff has anything to prove in
order to get a verdict, whether in an action ex contractu or
x delicto, and wheC1er to establish hitS right of action or to
fix the amount of hi damages, the r ight t o begin and reply
belongs to him.'' ( 1 Thompson on Trials, sec. 228; McReynolds v. Burlington and Ohio River Railway Co., 106 Ill.
152.) The withdrawal of the plea of the general issue
amounted to an admission of the right of the plaintiff to rever the amount of the note sued on, unless the defense
alleged in the special pleas was proven by a preponderance
f the evidence. There is no doubt that the defendant had
a right, before the commencement of the trial, to withdraw
the general issue and rely upon the special pleas, and if he
Ed o, he would have the right to open and close. (Harv ey
v. Ellit-horpe, 26 Ill. 418; Carpenter v. First Nat. Bank, 119
id. 352.) The trial court had the right, in the exercise of a
ound, reasonable discretion, to permit the issues to be
hanged, and to allow the defendant, in consequence ther eof,
to assume the affirmative ·and to open and close t he argument, as well after the case was on trial as before, and we
think that di cretion was not abused in this case. Nor was
it error to ermit the defense to file additional special pleas
in the midst of the trial, no affidavit of surprise or application for continuance having been made.

* * * * * * * * * *
he judgment of the Appellate Court will be affirmed.
Judgment affirmed. 1

companying the general issue.

1S t atutor y Modi fication of Rule. The practice is sometimes governed by
i-:tat ute.
Thus, in choonover v. Osborne, (1902) 117 Iowa, 427, 90 N. W.
44, it was helrl th at under corle § 3701, the ri ght to open and close t he a r gu·
inc>nt is to be c1 t r min c.1 by the evidence, and not by the pleadings.
JJisrr tionary or of rig ht. In some jnri diction the opening and closing
i hf'lrl to h n matt er r sting in th <li r tjon of the court. Woodwar d v.
In. 11ranr
o., (1 !)!)) 104 T m1. 49, 56 . W. 1020; mi th v. Frazier, (1866 )
!i:l f>a. • 't. 22<i; Yo11 ng v. ,. wark Fire Jn R. o., (1890) 59 Conn. 41, 22 Atl.
::12.
B11t in the gr nt maj ority of juri sdictions it is deemed a matter of r ight.
/ 11 J1irliir1011, "h r th cl f n11a nt js obli g Cl in all a P to fi le a general
i II<', h mHy oli tnin th open ing Rnd clo )n g nn 1 r Circuit onrt Rule 24 (c)
liy PXJtr ~!!ly w:iiving t h h ncfit of th g n ral issue and admitting the facts
all •g ·11 in th plninti ff 's rl cla ration 1 this b ing don by a special notice aceornp nying the gen ral issue.

