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estate, not to enforce rights of action vested in the trustee alone,

not to involve the estate in possibly unnecessary litigation.

We think we should do violence to both the letter and the

spirit of the act to enlarge the functions of a mere temporary

custodian, and to construe the law as vesting him with functions,

powers, and duties which are clearly not contemplated by the

act. It follows, therefore, that the receiver had no right to de-

clare void the payments in question and no right to recover the

sums demanded. That can only be done by the trustee; for in

no other officer is the right vested. We do not say that the re-

ceiver may not, by suit or otherwise, assert or defend his pos-

session of the visible property which the law has placed in his

custody. That question is not before us. But he cannot usurp

the functions of a trustee and avoid payments to creditors when

no right so to do is conferred by the law.

* * * the decree is reversed and the cause is remanded,

with directions to dismiss the bill. • • •

SECTION II

PROVABLE CLAIMS

A. In General

WETMORE v. MARKOE (formerly Wetmore)

196 U. S. 68, 49 L. ed. 390, 25 Sup. Ct. 172
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(United States Supreme Court. December 19, 1904)

estate, not to enforce rights of action vested in the trustee alone,
not to involve the estate in possibly unnecessary litigation.
\Ve think we should do violence to both the letter and the
spirit of the act to enlarge the functions of a mere temporary
custodian, and to construe the law as vesting ·him with fWJctions.
powers, and duties which are clearly not contemplated by the
act. It follows, therefore, that the receiver had no right to declare void the payments in question and no right to recover the
sums demanded. That can only' be done by the trust.ee ; for in
no other officer is the right vested. We do not say that the receiver may not, by suit or otherwise, assert or defend bis possession of the visible property which the law has placed in his
custody. That question is not before us. But he cannot usurp
the functions of a trustee and avoid payments to creditors when
no right so to do is conferred by the law.
• • • the decree is reversed and the cause is remanded,
with directions to dismiss the bill. • • •

On June 12, 1890, an action for divorce and alimony was

begun by Annette B. W. Wetmore, wife of the plaintiff in error,

in the Supreme Court of the state of New York, and on April 1,

1892, at special term, the plaintiff in error was found guilty of

SECTION II

adultery as charged in the complaint, and a divorce was granted

upon that ground to the defendant in error. The divorce was

PROVABLE CLAIMS

Ancillary Receiverships.—Before

the amendment of 1910 the courts

A.

IN GENERAL

were not agreed as to the ju-

risdiction of bankruptcy courts to

WETMORE v. MARKOE (formerly Wetmore)

appoint ancillary receivers or to en-

tertain ancillary proceedings gener-

196 U. S. 68, 49 L. ed. 390, 25 Sup. Ct. 172

ally. See Collier on Bankruptcy,

(10th ed.), 26. 5 2, clause 20, of

the bankruptcy act now invests the

courts of bankruptcy with jurisdic-

tion to "exercise ancillary jurisdic-

tion over persons or property within

their respective territorial limits in

aid of a receiver or trustee ap-

pointed in any bankruptcy proceed-

ings pending in any other court of

bankruptcy.'' The amendment would

(United States Supreme Court.

D~cember

19, 1904)
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On June 121 1890, an action for divorce and alimony was
begun by Annette B. W. Wetmore, wife of the plaintift' in error,
in the Supreme Court of the state of New York, and on April 1,
1892, at special term, the plaintiff in error was found guilty of
adultery as charged in the complaint, and a divorce was granted
upon th.at ground to the defendant in error. The divorce was

seem to settle the controversy.

...t11ctllary Beclrit1erships.-Before courts of bankruptcy with jurisdic·
the amendment of 1910 the courts tion to ' ' exerciae ancillary j urilldic·
were not agreed as to the ju- tion over persons or property within
risrliction of bankruptcy courts to their respective territorial limits in
aid of a receiver or trustee apappoint ancillary re<'eivers or to en·
pointed in any bankn1ptcy proceed·
tertain anciJlary pro<'eedings gener·
ally. See Collier on Bankn1ptcy, inga pending in any other court of
(10th ed.), 26. § 2, clause 20, of . bankruptcy.'' The amendment would
the bankruptcy act now invests the seem to settle the controveJ"l1.
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absolute, and awarded to the wife the custody and care of the

three minor children of the marriage, and also, as alimony, the

sum of $3,000 per annum so long as she should live, to be paid

in quarterly instalments of $750 each on the first day of the

months of July, October, January, and April of each year.

There was also granted to the wife the sum of $3,000 annually,

being $1,000 for the education and maintenance of each of the

three minor children, to be paid in quarterly instalments, until

such children should arrive at the age of twenty-one years re-

spectively. Plaintiff in error was also required to give security

for the payment of the alimony awarded. The decree did not

reserve any right of subsequent modification or amendment. On

January 13, 1899, there was due to the wife from the plaintiff

in error, for arrears in alimony and allowance under the decree,

the sum of $19,221.60. Upon that day, upon application to the

District Court of the United States for the eastern district of

Pennsylvania, the plaintiff in error was adjudicated a bankrupt.

The defendant in error made no proof of her claim for alimony

in the bankrupt proceedings. On June 21, 1900, the plaintiff

in error was granted a discharge from all debts and claims

provable under the bankruptcy act. On December 12, 1901,

plaintiff in error sued out a writ in the Supreme Court of the
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state of New York for an order enjoining and restraining all

proceedings on behalf of the defendant in error for the collec-

tion of the arrears of alimony and allowance aforesaid. This

application was denied, upon the ground, as it appears from

the memorandum of the judge who rendered the decision, that

the arrears of alimony were not discharged in bankruptcy.

From the order denying the application an appeal was taken by

the plaintiff in error to the appellate division of the Supreme

Court of the state of New York, where the order below was

affirmed, 72 App. Div. N. Y. 620. The plaintiff in error there-

upon appealed to the Court of Appeals of the state of New York,

and on June 27,1902, the appeal was dismissed for want of juris-

diction, without any judgment of affirmance or reversal upon the

merits, 171 N. Y. 690. A writ of error was sued out seeking in

this court a reversal of the judgment of the Supreme Court of

the state of New York.

Mr. Justice DAY, after making the foregoing statement, de-

livered the opinion of the court:

It is conceded in argument by counsel for the plaintiff in

H. A A. Bankruptcy—25

absolute, and awarded to the wife the custody and care of the
three minor children of the marriage, and also, as alimony, the
sum of $3,000 per annum so long as she should live, to be paid
in quarterly instalments of $750 each on the first day of the
months of July, October, January, and April of each year.
There wus also granted to the wife the sum of $3,000 annually,
being $1,000 for the education and maintenance of each of the
three minor ehildren, to be paid in quarterly instalments, until
such children should arrive at the age of twenty-one years respectively. Plaintiff in error was also required to give security
for the payment of the alimony awarded. The decree did not
reserve any right of subsequent modification or amendment. On {
January 13, 1899, there was due to the wife from the plaintiff
in error, for arrears in alimony and allowance under the decree,
the sum of $19,221.60. Upon that day, upon application to the
District Court of the United States for the eastern district of
Pennsylvania, the plaintiff in error was adjudicated a bankrupt.
The defendant in error made no proof of her claim for alimony
in the bankrupt proceedings. On June 21, 1900, the plaintiff
in error was granted a discharge from all debts and claims
provable under the bankruptcy act. On December 12, 1901,
plain tiff in error sued out a writ in the Supreme Court of the
state of New York for an order enjoining and restraining all
proeeedi11gs on behalf of the defend.ant in error for the collection of the arrears of alimony and allowance aforesaid. This
application was denied, upon the ground, as it appears from
the memorandum of the judge who rendered the decision, that
the arrears of alimony were not discharged in bankruptcy.
From the order denying the application an appeal was taken by
the plaintiff in error to the appellate division of the Supreme
Court of the state of New York, where the order below was
affirmed, 72 App. Div. N. Y. 620. The plaintiff in error thereupon appealed to the Court of Appeals of the state of New York,
and on June 27, 1902, the appeal was dismissed for want of jurisdiction, without. any judgment of affirmance or reversal upon the
merits, 171 N. Y. 690. A writ of error was sued out seeking in
this court a reversal of the judgment of the Supreme Court of
the state of New York.
l\Ir. Justice DAY, after making the foregoing statement, delivered the opinion of the court:
It is conceded in argument by counsel for the plaintllI in
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error that this case would be within the decision of this court

in Audubon v. Shufeldt, 181 U. S. 575, 45 L. ed. 1010, 21 Sup.

Ct. Rep. 735, if the judgment for alimony had been rendered

in a court having control over the decree with power to amend

or alter the same. It is insisted, however, that, there being in

this case no reservation of the right to change or modify the

decree, it has become an absolute judgment, beyond the power

of the court to alter or amend, and is therefore discharged by

the bankruptcy proceedings. Walker v. Walker, 155 N. Y. 77,

49 N. E. 663; Livingston v. Livingston, 173 N. Y. 377, 61 L. R

A. 800, 93 Am. St. Rep. 600, 66 N. E. 123. It may be admitted

to be the effect of these decisions of the New York Court of

Appeals that, in the absence of any reservation of the right to

modify or amend, the judgment for alimony becomes absolute.

The question presented for decision, in view of this state of the

law is, Has the decree become a fixed liability evidenced by a

judgment, and therefore provable against the estate of the bank-

rupt, within the protection of the discharge in bankruptcy?

§ 63 of the act of 1898 provides:

'- § 63. Debts which may be proved:

"a Debts of the bankrupt may be proved and allowed against

his estate which are (1) a fixed liability as evidenced by a. judg-
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ment or an instrument in writing, absolutely owing at the time

of the filing of the petition against him, whether then payable

or not, with any interest thereon which would have been re-

coverable at that date, or with a rebate of interest upon such

as were not then payable and did not bear interest." [30 Stat,

at L. 562, c. 541, U. S. Comp. Stat. 1901, p. 3447.] .

. It is not contended that this section includes instalments of

alimony becoming due after the adjudication, but the conten-

tion is that prior instalments have become an existing liability,

evidenced by the judgment, and therefore a provable debt.

While this section enumerates under separate paragraphs the

kind and character of claims to be proved and allowed in bant

ruptcy, the classification is only a means of describing "debts"

of the bankrupt which may be proved and allowed against his

estate.

The precise question, therefore, is, Is such a judgment as the

one here under consideration a debt -within the meaning of the

act? The mere fact that a judgment has been rendered does

not prevent the court from looking into the proceedings with a

view of determining the nature of the liability which has been

error that this case would be within the decision of this court
in Audubon v. Shufeldt, 181 U. S. 575, 45 L. ed. 1010, 21 Sup.
Ct. Rep. 735, if the judgment for alimony had been rendered
in a court having control over the decree with power to amend
or alter the same. It is insisted, however, that, there being in
this case no reservation of the right to change or modify the
decree, it has become an absolute judgment, beyond the power
of the court to alter or amend, and is therefore discharged by
the bankruptcy proceedings. Walker v. Walker, 155 N. Y. 7i,
49 N. E. 66a; Livingston v. Livingston, 173 N. Y. 377, 61 L. R.
A. '800, 93 Am. St. Rep. 600, 66 N. E. 123. It may be admitted
to be the effect of these decisions of the New York Court of
Appeals that, in the absence of any reservation of the right to
modify or amend, the judgment for alimony becomes absolute.
The question presented for decision, in view of this state of the
law is, Has the decree become a fixed liability evidenced by a
judgment, and therefore provable against the estate of the bank·
rupt, within the protection of the discharge in bankruptcy f
§ 63 of the act of 1898 provides :
'· § 63. Debts which may be proved:
"a Debts of the bsnkrupt may be proved and allowed against
his estate which are (1) a fixed liability as evidenced by a.judg·
ment or an instrument in writing, a1Jsolu\elY owing at the time
of the tiling of the petition against him, whether then payable
or not, with any interest thereon which would have been recoverable at that date, or with a rebate of interest upon such
ns were not then payable and did not bear interest." [30 Stat.
at L. 562, c. 541, U. S. Comp. Stat. 1901, p. 3447.]
~ It is not contended that this section includes instalments of
alimony becoming due after the adjudication, but the conten·
tion is that prior instalments have become an existing liability,'
evidenced by the judgment, and therefore a provable debt.
While this section enumerates under separate paragraphs the
kind and character of claims to be proved and allowed in bankruptcy; the classific~tio;1 is only a means of describing "debts;;
of the bankrupt which may be proved and allowed against his
estate.
The precise question, therefore, is, Is such a judgment as the
one here under consideration a· debt within the meaning of the
act Y The mere fact that a judgment has been rendered does
not prevent the court from looking into the proceedings with a
view of determining the nature of the liability whieh has been

l
I

PROVABLE CLAIMS

387

PROVABLE CLAIMS

387

reduced to judgment. Boynton v. Ball, 121 U. S. 457, 466, 30

L. ed. 985, 987, 7 Sup. Ct. Rep. 981. The question presented is

not altogether new in this court. In the case of Audubon v.

Shixfeldt, 181 U. S. 577, 45 L. ed. 1010, 21 Sup. Ct. Rep. 736,

jVIr. Justice Gray, delivering the opinion of the court said:

*' Alimony does not arise from any business transaction, but

from the relation of marriage. It is not founded on contract,

express or implied, but on the natural and legal duty of the hus-

band to support the wife. The^general obligation to support is

made specific by the decree of the court of appropriate juris-

diction. Generally speaking, alimony may be altered by that

court at any time, as the circumstances of the parties may re-

quire. The decree of a court of one state, indeed, for the present

payment of a definite sum of money as alimony, is a record

which is entitled to full faith and credit in another state, and

may, therefore, be there enforced by suit. Barber v. Barber

(1858), 21 How. 582, 16 L. ed. 226; Lynde v. Lynde (1901),

181 U. S. 183, 45 L. ed. 810, 21 Sup. Ct. Rep. 555. But its

obligation in that respect does not affect its nature. In other

respects, alimony cannot ordinarily be enforced by action at law,

but only by application to the court which granted it, and sub-

ject to the discretion of that court. Permanent alimony is re-
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garded rather as a portion of the husband's estate to which the

wife is equitably entitled than as strictly a debt; alimony from

time to time may be regarded as a portion of his current income

or earnings; and the considerations which affect either can be

better weighed by the court having jurisdiction over the rela-

tion of husband and wife than by a court of a different juris-

diction."

In the same opinion Mr. Justice Gray quoted from Barclay v.

Barclay, 184 Ill. 375, 51 L. R. A. 351, 56 N. E. 636, in which

ease it was adjudged that alimony could not be regarded as a

debt owing from husband to wife, which might be discharged

by an order in bankruptcy, whether the alimony accrued before

or after the proceedings in bankruptcy:

"The liability to pay alimony is not founded upon a contract,

but is a penalty imposed for a failure to perform a duty. It is

not to be enforced by an action at law in the state where the

decree is entered, but is to be enforced by such proceedings as

the chancellor may determine and adopt for its enforcement.

• • • It may be enforced by imprisonment for contempt,

without violating the constitutional provision prohibiting impris-

reduced to judgment. Boynton v. Ball, 121 U. S. 457, 466, 30
L. ed. 985, 987, 7 Sup. Ct. Hep. 981. 'l'he question presented is
not altogether new in this court. In the case of Audubon v.
Shufeldt, 181 U. S. 577, 45 L. ed. 1010, 21 Sup. Ct. Rep. 736,
Mr. Justice Gray, delivering the opinion of th~ court said:
' • Alimony docs not arise from any business transaction, but
fron1 the relation of marriage. It is not founded on contract,
express or implied, but on the natural and legal duty of the husband to support the wife. The 8Cneral obligation to support is
made specific by the decree of the court of appropriate jurisdiction. Generally speaking, alimony may be altered by that
court at any time, as the circumstances of the parties may require. The decree of a court of one state, indeed, for the present
payment of a definite sum of money as alimony, is a record
which is entitled to full faith and credit in another state, and
rnay, therefore, be there enforced by suit. Barber v. Barber
(1858), 21 How. 582, 16 L. ed. 226; Lynde v. Lynde (1901),
181 U. S. 183, 45 L. ed. 810, 21 Sup. Ct. Hep. 555. But its
obligation in that respect does not affect its nature. In other
respects, alimony cannot ordinarily be enforced by action at law, \
but only by application to the court which granted it, and subject to the discretion of that court. Permanent alimony is regarded rather as a portion of the husband's estate to which the
wife is equitably entitled than as strictly a debt; alimony from
time to time may be regarded as a portion of his current income
or earnings; and the cousideratious which affect either can be
better weighed by the court having jurisdiction over the relation of husband and wife than by a court of a different jurisdiction. ''
In the same opinion Mr. Justice Gray quoted from Barclay v.
Barclay, 184 Ill. 375, 51 L. R. A. 351, 56 N. E. 636, in which
case it was adjudged that alimony could not be regarded as a
debt owing from husband to wife, which might be discharged
by an order in bankruptcy, whether the alimony accrued before
or after the proceedings iu bankruptcy :
''The liability to pay alimony is not founded upon a contract,
but is a penalty imposed for a failure to perform a duty. It is
not to be enforced by an action at law in the state where the
decree is entered, but is to be enforced by such proceedings as
the chancellor may determine and adopt for its enforcement.
• • • It may be enforced by imprisonment for contempt,
without violating the constitutional provision prohibiting impris-

388

ADMINISTRATION

388

ADMINISTRATION

onment for debt. The decree for alimony may be changed from

time to time by the chancellor, and there may be such circum-

stances as would authorize the chancellor to even change the

amount to be paid by the husband, where he is in arrears in pay-

ments required under the decree. Hence, such alimony cannot

be regarded as a debt owing from the husband to the wife, and,

not being so, cannot be discharged by an order in the bankruptcy

court.''

It is true that, in the cases referred to, the decrees were ren-

dered in courts having continuing control over them, with power

to alter or amend them upon application; but this fact does not

change the essential character of the liability, nor determine

whether a claim for alimony is, in its nature, contractual so as

to make it a debt. The court having power to look behind the

judgment, to determine the nature and extent of the liability,

the obligation enforced is still of the same character notwith-

standing the judgment. We think the i reasoning of the Audu-

bon Case recognizes the doctrine that a decree awarding alimony

to the wife or children, or both, is not a debt which has been

put in the form of a judgment, but is rather a legal means of

enforcing the obligation of the husband and father to support

and maintain his wife and children. He owes this duty, not
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because of any contractual obligation, or as a debt due from

him to the wife, but because of the policy of the law which im-

poses the obligation upon the husband. The law interferes

when the husband neglects or refuses to discharge this duty, and

enforces it against him by means of legal proceedings.

It is true that in the state of New York at the time this decree

was rendered there was no power to modify or alter the decree

for alimony and allowance in the absence of special reservation.

But this does not change the grounds upon which the courts of

the state proceeded in awarding the alimony and allowances.

In the case of Romaine v. Chaur.cey, 129 N. Y. 566, 14 L. R. A.

712, 26 Am. St. Rep. 544, 29 N. E. 826, it was held that alimony

was awarded, not in the payment of a debt, but in the per-

formance of the general duty of the husband to support the

wife. This case was quoted with approval by Mr. Justice Gray

in Audubon v. Shufeldt, 181 U. S. 575, 45 L. ed. 1009, 21 Sup.

Ct. Rep. 735.

In Walker v. Walker, 155 N. Y. 77, 49 N. E. 663, and Living-

ston v. Livingston, 173 N. Y. 377, 61 L. R. A. 800, 93 Am. St

Rep. 600, 66 N. E. 123, the effect of the holdings is that a judg-

onment for debt. The decree for alimony may be changed from
time to time by the chancellor, and there may be such circumstances as would authorize the chancellor to even change the
amount to be paid by the husband, where he is in arrears in payments required under the decree. Hence, such alimony cannot
be regarded as a debt owing from the husband to the wife, and,
not being so, cannot be discharged by an order in the bankruptcy
court.''
It is true that, in the cases referred to, the decrees were rendered in courts having continuing control over them, with power
to alter or amend them upon application; but this fact does not
change the essential character of the liability, nor determine
whether a claim for alimony is, in its nature, contractual so as
to make it a debt. The court having power to look behind the
judgment, to determine the nature and extent of the liability,
the obligation enforced is still of the same character notwithstanding the judgment. We think the• reasoning of the Audubon Case recognizes the doctrine that a decree awarding alimony
to the wife or children, or both, is not a debt which has been
put in the form of a judgment, but is rather a legal means of
enforcing the obligation of the husband and father to support
and maintain his wife and children. He owes this duty, not
because of any contractual obligation, or as a debt due from
him to the wife, but because of the policy of the law which imposes the obligation upon the husband. The law interferes
when the husband neglects or refuses to discharge this duty, and
enforces it against him by means of legal proceedings.
It is true that in the state of New York at the time this decree
was rendered there was no power to modify or alter the decree
for alimony and allowance in the absence of special reservation.
llut this does not change the grounds upon which the courts of
the state proceeded in awarding the alimony and allowances.
In the case of Romaine v. Chaur.cey, 129 N. Y. 566, 14 L. R. A.
712, 26 Am. St. Rep. 544, 29 N. E. 826, 'it was held that alimony
was awarded, not in the payment of a debt, but i.p the performance of the general duty of the husband to support the
wife. This case was quoted with approval by Mr. Justice Gray
in Audubon v. Shufeldt, 181 U. S. 575, 45 L. ed. 1009, 21 Sup.
Ct. Rep. 735.
In Walker v. Walker, 155 N. Y. 77, 49 N. E. 663, and Livingston v. Livingston, 173 N. Y. 377, 61 L. R. A. 800, 93 Am. St.
Rep. 600, 66 N. E. 123, the effect of the holdings is that a JUdg-
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ment for alimony, in the absence of reservation, is a fixed and

unalterable determination of the amount to be contributed to the

wife's support after the decree, and is beyond the power of the

court to change even under the authority of subsequent legis-

lation. These cases do not modify the grounds upon which ali-

mony is awarded, and recognize that an alimony decree is a

provision for the support of the wife, settled and determined by

the judgment of the court.

In the ease of Dunbar v. Dunbar, decided by this court at the

October term, 1902 (190 U. S. 340, 47 L. ed. 1084, 23 Sup. Ct.

Rep. 757), it was held that a contract made after divorce be-

tween husband and wife, by which the former agreed to pay the

latter a certain sum of money annually for her support during

her life, or so long as she remained unmarried, and also to pay

a certain sum of money to her annually for the support of the

minor children of the marriage, whose custody was awarded to

the mother, was not discharged by a subsequent proceeding and

discharge in bankruptcy. It was further held that the sum

agreed to be paid for the support of the minor children was but

a recognition of the liability of the father for their support, and

that the fact that the annual instalments were made payable to

the wife made no difference in the character of the obligation.

Of this feature of the contract the court, speaking by Mr. Jus-

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

tice Peckham, said:

"In relation to that part of the husband's contract to pay for

the support of his minor children until they respectively be-

come of age, we also think that it was not of a nature to be

proved in bankruptcy. At common law, a father is bound to

support his legitimate children, and the obligation continues

during their minority. We may assume this obligation to exist

in all the states. In this case the decree of the court provided

that the children should remain in the custody of the wife, and

the contract to contribute a certain sum yearly for the support

of each child during his minority was simply a contract to do

that which the law obliged him to do; that is, to support his

minor children. • • • "We think it was not the intention of

Congress, in passing a bankruptcy act, to provide for the release

of the father from his obligation to support his children by his

discharge in bankruptcy, and if not, then we see no reason why

his contract to do that which the law obliged him to do should

be discharged in that way. As his discharge would not in any

event terminate his obligation to support his children during

ment for alimony, in the absence of reservation, is a fixed and
u11alterable determination of the amount to be contributed to the
wife ·s support after the decree, and is beyond the power of the
court to change even under the authority of subsequent legislation. These cases do not modify the grounds upon which alimony is awarded, and recognize that an alimony decree is a
pro\'isiou for the support of the wife, settled an<l determined by
the judgment of the court.
In the case of Dunbar v. Dunbar, decided by this court at the
October term, 1902 (190 U. S. 340, 47 L. ed. 1084, 23 Sup. Ct.
Rt~p. 757), it was held that a contract made after divorce betweeu husband and wife, by which the former agreed to pay the
latter a certain sum of money annually for her support during
her life, or so long as she re!nained unmarried, and also to pay
a certain sum of money to her annually for the support of the
minor children of the marriage, whose custody was awarded to
the mother, was not discharged by a subsequent proceeding and
discharge in bankruptcy. It was further held that the sum
agreed to be paid for the support of the minor children was but
a recognition of the liability of the father for their support, and
that the fact that the annual instalments were made payable to
the v.·ife made no difference in the character of the obligation.
Of this feature of the contract the court, speaking by Mr. Justice Peckham, said:
''In relation to that part of the husband's contract to pay for
the support of his minor children until they respectively become of age, we al.so think that it was not of a nature to be
proved in bankruptcy. At common law, a father is bound to
support his legitimate children, and the obligation continues
during their minority. We may assume this obligation to exist
in all the states. In this case the decree of the court provided
that the children should remain in the custody of the wife, and
the contract to contribute a certain sum yearly for the support
of each child during his minority was simply a contract to do
that which the law obliged him to do; that is, to support his
minor children. • • • \Ve think it was not the intention of
Congress, in passing a bankruptcy act, to provide for the release
of the father from his obligation to support his children by his
<liseharge in bankruptcy, and if not, then we see no reason why
his contract to do that which the law obliged him to do should
be discharged in that way. As his discharge would not in any
event terminate his obligation to support his children during
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their minority, we see no reason why his written contract

acknowledging such obligation and agreeing to pay a certain

sum (which may be presumed to have been a reasonable one) in

fulfilment thereof should be discharged. It is true his prom-

ise is to pay to the mother; but on this branch of the contract it

is for the purpose of supporting his two minor children, and he

simply makes her his agent for that purpose."

We think this language is equally applicable to the present

ease in that aspect of the decree which provides for the support

of the minor children. The obligation continues after the dis-

charge in bankruptcy as well as before, and is no more than the

duty devolved by the law upon the husband to support his

children, and is not a debt in any just sense.

It is urged that the amendment of the law made by the act

of February 5, 1903 [32 Stat. at L. 797>. 487], excepting from

the operation of a discharge in bankruptcy a decree for alimony

due or to become due, or for the maintenance and support of

the wife and minor children, is a legislative recognition of the

fact that, prior to the passage of the amendment, judgments for

alimony would be discharged. In Dunbar v. Dunbar, 190 U. S.

340, 47 L. ed. 1084, 23 Sup. Ct. Rep. 757, it was said that this

amendment, while it did not apply to prior cases, may be referred
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to for the purpose of showing the legislative trend in the direc-

tion of not discharging an obligation of the bankrupt for the

support and maintenance of wife and children. The amendment

may also have been passed with a view to settling the law upon

this subject, and to put at rest the controversies which had arisen

from the conflicting decisions of the courts, both state and Fed-

eral, upon this question. Indeed, in view of the construction

of the act in this court in Audubon v. Shufeldt, 181 U. S. 575,

45 L. ed. 1009, 21 Sup. Ct. Rep. 735, it may be said to be merely

declaratory of the true meaning and sense of the statute. United

States v. Freeman, 3 How. 556, 11 L. ed. 724; Bailey v. Clark,

21 Wall. 284, 288, 22 L. ed. 651, 653; Cope v. Cope, 137 U. S.

682, 684, 34 L. ed. 832, 834, 11 Sup. Ct. Rep. 222. The bank-

ruptcy law should receive such an interpretation as will effectuate

its beneficent purposes, and not make it an instrument to deprive

dependent wife and children of the support and maintenance

due them from the husband and father, which it has ever been

the purpose of the law to enforce. Systems of bankruptcy are

designed to relieve the honest debtor from the weight of in-

debtedness which has become oppressive, and to permit him to

their minority, we see no reason why his written contract
acknowledging such obligation and agreeing to pay a certain
sum (which may be presumed to have been a reasonable one) in
fulfilment thereof should be discharged. It is true his promise is to pay to the mother; but on this branch of the contract it
is for the purpose of supporting his two minor children, and he
simply makes her his agent for that purpose."
We think this language is equally applicable to the present
case in th.at aspect of the decree which provides for the support
of the minor children. The obligation continues after the discharge in bankruptcy as well as before, and is no more than the
duty devolved by the law upon the husband to support his
children, and is not a debt in any just sense.
It is urged that the amendment of the law made by the act
of February 5, 1903 [32 Stat. at L. 797 ,' c. 487], excepting from
the operation of a discharge in bankruptcy a decree for alimony
due or to become due, or for the maintenance and support of
the wife and minor children, is a legislative recognition of the
fact that, prior to the passage of the amendment, judgments for
alimony would be discharged. In Dunbar v. Dunbar, 190 U. S.
340, 47 L. ed. 1084, 23 Sup. Ct. Rep. 757, it was said that this
ameudmcut, while it did not apply to prior cases, may be referred
to for the purpose of showing the legislative trend in the direc·
tion of not diseharging an obligation of the bankrupt for the
support and maintenance of wife and children. The amendment
may also have been passed with a view to settli11g the law upon
this subject, aud to put at rest the controversies which had arisen
from the couflicting decisions of the courts, both state and Fed·
eral, upon this question. Indeed, in view of the construction
of the act in this court in Audubon v. Shufeldt, 181 U. S. 575,
45 L. ed. 1009, 21 Sup. Ct. Rep. 735, it may be said to be merely
decla1·atory of the true meaning and sense of the statute. Unit~
States v. J<,reeman, 3 How. 556, 11 L. ed. 724; Bailey v. Clark,
21 Wall. 284, 28S, 22 L. ed. 651, 653; Cope v. Cope, 137 U. S.
682, 684, 34 L. ed. 832, 834, 11 Sup. Ct. Rep. 222. The bank·
ruptcy law should receive such an interpretation as will effectuate
its beneficent purposes, and not make it an instrument to deprive
dependent wife and children of the support and maintenance
due them from the husband and father, which it has ever been
the purpose of the law to enforce. Systems of bankruptcy are
designed to relieve the honest debtor from the weight of indebtedness which has become oppressive, and to permit him to

PROVABLE CLAIMS

PROVABLE CLAIMS

391

391

have a fresh start in business or commercial life, freed from the

obligation and responsibilities which may have resulted from

business misfortunes. Unless positively required by direct enact-

ment the courts should not presume a design upon the part of

Congress, in relieving the unfortunate debtor, to make the law

a means of avoiding enforcement of the obligation, moral and

legal, devolved upon the husband to support his wife and to

maintain and educate his children. While it is true in this case

the obligation has become fixed by an unalterable decree so far

as the amount to be contributed by the husband for the support

is concerned, looking beneath the judgment for the foundation

upon which it rests, we find it was not decreed for any debt of

the bankrupt, but was only a means designed by the law for

carrying into effect, and making available to the wife and chil-

dren, the right which the law gives them as against the husband

and father.

We find no error in the judgment of the Supreme Court of

the state of New York, and the same is affirmed.1

ZAVELO v. REEVES et al.

227 U. S. 625, 57 L. ed. 676, 33 Sup. Ct. 365

(United States Supreme Court. February 24, 1913)

Mr. Justice PITNEY delivered the opinion of the court:
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Defendants in error sued plaintiff in error November 22, 1907,

in the City Court of Birmingham, Alabama, declaring upon the

common counts for moneys due December 10, 1906, and Febru-

ary 19, 1906, and by an amendment declared upon a promissory

have a fresh start in business or commercial life, freed from the
obligation and responsibilities which may have resulted from
business misfortunes. Unless positively required by direct enactL1ent the courts should not presume a design upon the part of
Cougress, in relieving the unfortunate debtor, to make the law
a mt!aUB of avoiding enforcement of the obligation, moral and
legal, devolved upon the husband to support his wife and to
inaintain and educate his children. While it is true in this case
the obligation has become fixed by an unalterable decree so far
as the amount to be contributed by the husband for the support
is concerned, looking beneath the judgment for the foundation
upon which it rests, we find it was not decreed for any debt of
the bankrupt, but was only a means designed by the law for
carrying into effect, and making available to the wife and children, the right which the law gives them as again.st the husband
and father.
\Ve find no error in the judgment of the Supreme Court of
the state of New York, and the same is affirmed. 1

note for about $250, which was a part of a claim of the defend-

ants in error that antedated the bankruptcy of the plaintiff in

error. The defendant (now plaintiff in error) pleaded that on

ZAVELO v. REEVES et al.

November 22, 1905, he filed in the District Court of the United

States for the northern district of Alabama, his petition in bank-

227 U. S. 625, 57 L. ed. 676, 33 Sup. Ct. 365

ruptcy; that said court had jurisdiction of said bankruptcy pro-

ceedings, and duly adjudicated him a bankrupt on that date;

(United States Supreme Court. February 24, 1913)

that subsequently he offered a composition to his creditors, and

the offer was accepted and a composition made in said proceed-

ings and duly confirmed by said District Court February 6, 1906,

1—See In re Moore, 111 Fed. Co., 188 Fed. 861; James v. Gray,

145; In re Southern Steel Co., 183 131 Fed. 401.

Fed. 498; In re Spot-Cash Hooper

Mr. Justice PITNEY delivered the opinion of the court:
Defepdants in error sued plaintiff in error November 22, 1907,
in the City Court of Birmingham, Alabama, declaring upon the
common counts for moneys due December 10, 1906, and February 19, 1906, and by an amendment declared upon a promissory
note for about $250, which was a part of a claim of the defendants in error that antedated the bankruptcy of the plaintiff in
t>rror. The defendant (now plaintiff in error) pleaded that on
November 22, 1905, he filed in the District Court of the United
States for the northern district of Alabama, his petition in bankruptcy; that said court had jurisdiction of said bankruptcy proceedings. and duly adjudicated him a bankrupt on that date;
that subsequently he offPred a composition to his rreditors, and
the offer was accepted and a composition made in said proceedings and duly confirmed by said District Court February 6, 1906,
1-See In re Moore, 111 Fed.
145; In re Southern Steel Co., 183
Fed. •98 ; In re Spot·Caah Hooper

Co., 188 Fed. 861; James v. Gray,
131 Fed. 401.

\
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a certified copy of the decree of confirmation being attached to
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and made a part of the plea; that the plaintiffs were then cred-

itors of the bankrupt, and as such accepted tke offer of compo-

sition and were paid a dividend thereon; that the claim sued

on herein is a part of and was included in said claim on which

said dividend was paid, and the claim herein is barred by said

proceedings and discharged by said composition. The plaintiffs

replied, (a) that on January 1, 1906 (which date was after the

adjudication and before the discharge), defendant promised that

if plaintiffs would lend him $500 for use in paying the considera-

tion of a composition with his creditors in said bankruptcy pro-

ceedings, he, defendant, when said composition was confirmed,

would pay plaintiffs the balance of the demand sued on, after

deducting therefrom plaintiffs' share of the consideration of such

composition; and plaintiffs averred that they accepted defend-

ant's said offer and promise, and did so lend him the said sum

of $500 for the said purpose; and (b) for further replication,

that after the filing of defendant's said petition in bankruptcy,

and after he had been adjudged a bankrupt, defendant promised

plaintiffs that he would pay what he owed them, being the same

demand sued on herein, when his composition in bankruptcy was

confirmed, and that plaintiffs accepted said promise. To these

replications the defendant demurred. The City Court overruled
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the demurrers and proceeded to a trial of the issues of fact, which

resulted in favor of the plaintiffs upon both the common counts

and the note. The defendant appealed to the Supreme Court of

Alabama, which affirmed the judgment. 171 Ala. 401, 54 So. 654.

Whereupon he sued out the present writ of error.

The case is brought here under § 709, Rev. Stat. (TJ. S. Comp.

Stat. 1901, p. 575), the contention being that a right or immunity

set up and claimed by the plaintiff in error under the Federal

bankruptcy act was denied by the State Court. See Linton v.

Stanton, 12 How. 423, 13 L. ed. 1050; Mays v. Fritton, 131 U. S.

cxiv, Appx. and 21 L. ed. 127; Hill v. Harding, 107 U. S. 631,

27 L. ed. 493, 2 Sup. Ct. Rep. 404; Rector v. City Deposit Bank,

200 U. S. 405, 50 L. ed. 527, 26 Sup. Ct. Rep. 289.

It is not contended that the record imports a secret or fraudu-

lent agreement between the bankrupt and the plaintiffs at the

expense of other creditors. The State Court construed the repli-

cations as not averring secrecy or fraud, saying (171 Ala. 408):

'' That an advantage accrued to plaintiffs as the result of the loan

is true; but that it came as a result of fraud, collusion, or extor-

a certified copy of the decree of confirmation being attached to
anrl made a part of the plea; that the plaintiffs were then creditors of the baHkrnpt, and as such accepted tk'e offer of composition and were paid a dividend thereon; that the claim sued
on herein is a part of and was included in said claim on which
said dividend was paid, and the claim herein is bnrrl'<l by said
proceedings and discharged by said composition. The plaintiff&
replied, (a) that on January 1, 1906 (which date was after the
adjudication 11nd before the discharge), defendant promised that
if plaintiffs would lend him $500 for use in paying the considt>ration of a composition with his creditors in said bankruptcy proceedings, he, defendant, when said composition was confirmed,
would pay plaintiffs the balance of the demand sued on, after
deducting therefrom plaintiffs' share of the consideration of such
composition ; and plaintiffs averred that they accepted defendant's said offer and promise, and did so lend him the said sum
of $500 for the said purpose; and ( b) for further replication,
that after the filing of defendant's said petition in bankruptcy,
and after he had been adjudged a bankrupt, defendant promised
plaintiffs that he would pay what he owed them, being the same
demand sued on herein, when his composition in bankruptcy was
confirmed, and that plaintiffs accepted said promise. To these
replications the defendant demurred. The City Court overruled
the demurrers and proceeded to a trial of the issues of fact, which
resulted in favor of the plaintiffs upon both the common counts
and the note. The defendant appealed to the Supreme Court of
. Alabama, which affirmed the judgment. 171 Ala. 401, 54 So. 654.
Whereupon he sued out the present writ of error.
The case is brought here under § 709, Rev. Stat. (U. S. Comp.
Stat. 1901, p. 575), the contention being that a right or immunity
set up and claimed by the plaintiff in error under the Federal
bankruptcy act was denied by the State Court. See Linton v.
Stanton, 12 How. 423, Ia L. ed. 1050; l\lays v. Fritton, 131 U. S.
cxiv, Appx. and 21 L. ed. 127; Hill v. Harding, 107 U. S. 631,
27 L. ed. 493, 2 Sup. Ct. Rep. 404; Rector v. City Deposit Bank,
200 U. S. 405, 50 L. ed. 527, 26 Sup. Ct. Rep. 289.
It is not contended that the record imports a secret or fraudulent agreement between the bankrupt and the plaintiffs at the
expense of other creditors. The State Court construed the replications as not averring secrecy or fraud, saying (171 Ala. 408):
''That an advantage accrued to plaintiffs as the result of the loan
is true; but that it came as a result of fraud, collusion, or extor-
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tion, cannot be read from these replications. Ou the contrary,

the advantage, so far as the pleadings show, was the result of

the advancement made by way of the loan described. There is

nothing in the replications on which to rest a conclusion that any-

thing other than the loan induced the promise relied on for recov-

ery here."

This construction of the pleadings is not disputed here. We

therefore are not in this case concerned with the general equi-

table principle that composition agreements are invalid if based

upon or procured by a secret arrangement with one or more fa-

vored creditors, in violation of the equality and reciprocity upon

which such an agreement is avowedly based. Story, Eq. Jur. 9th

ed. §§ 378, 379; Clarke v. White, 12 Pet. 178, 199, 9 L. ed. 1046,

1055; Wood v. Barker, L. R. 1 Eq. 139, 35 L. J. Ch. N. S. 276,

11 Jur. N. S. 905,13 L. T. N. S. 318,14 Week. Rep. 47; McKewan

v. Sanderson, L. R. 20 Eq. 65, 44 L. J. Ch. N. S. 447, 32 L. T.

N. S. 385, 23 Week. Rep. 607; Bissell v. Jones, L. R. 4 Q. B. 49,

9 Best & S. 884, 38 L. J. Q. B. N. S. 2, 19 L. T. N. S. 262, 17

Week. Rep. 49; Ex parte Nicholson, L. R. 5 Ch. 332, 22 L. T. N.

S. 286, 18 Week. Rep. 411; Crossley v. Moore, 40 N. J. L. 27, 34;

Feldman v. Gamble, 26 N. J. Eq. 494; Dicks v. Andrews, 132

Ga. 601, 604, 64 S. E. 788, 16 Ann. Cas. 1070.
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Of the questions raised, only three deserve notice.

(1) It is contended that the transaction set up in the former

of the two replications mentioned was in violation of the prohibi-

tion of § 296, cl. 5 of the bankruptcy act (30 Stat. at L. c. 541,

pp. 544, 554, U. S. Comp. Stat. 1901, pp. 3418, 3433), which de-

clares that "a person shall be punished, by imprisonment for

a period not to exceed two years, upon conviction of the offense

of having knowingly and fraudulently * * * extorted or

attempted to extort any money or property from any person as

a consideration for acting or forbearing to act in bankruptcy

proceedings." It is sufficient to say that we are unable to see

in this record anything of extortion or attempted extortion.

(2) It is contended as to both replications that although a

debt barred by discharge in bankruptcy may be revived by a

new promise made after the discharge, this cannot be done by

a new promise made in the interim between the adjudication

and the discharge.

It is settled, however, that a discharge, while releasing the

bankrupt from legal liability to pay a debt that was provable in

the bankruptcy, leaves him under a moral obligation that is

tion, cannot be read from these rt>plications. On the contrary,
the advantage, so far as the pleadings show, was thP result of
the advancement made by way of the loan described. There is
nothing in the replications on which to rest a conclusion that anything other than the loan induced the promise relied on for recovery here."
This construction of the pleadings is not disputed here. We
therefore are not in this case concerned with the general equitable principle that composition agreements are invalid if based
upon or procured by a secret arrangement with one or more favored creditors, in violation of the equality and reciprocity upon
which such an agreement is avowedly based. Story, Eq ..Jur. 9th
ed. §§ 378, 379; Clarke v. White, 12 Pet. 178, 199, 9 L. ed. 1046, ·
1055; Wood v. Barker, L. R. 1 Eq. 139, 35 L. J. Ch. N. S. 276,
11 Jur. N. S. 905, 13 L. T. N. S. 318, 14 Week. Rep. 47; McKewan
v. Sanderson, L. R. 20 Eq. 65, 44 L. J . Ch. N. S. 447, 32 L. T.
N. S. 385, 23 Week. Rep. 607; Bissell v. Jones, L. R. 4 Q. B. 49,
9 Best & S. 884, 38 L. J. Q. B. N. S. 2, 19 L. T. N. S. 262, 17
Week. Rep. 49; Ex parte Nicholson, L. R. 5 Ch. 332, 22 L. T. N.
S. 286, 18 Week. Rep. 411; Crossley v. Moore, 40 N. J. L. 27, 34;
Feldman v. Gamble, 26 N. J. Eq. 494; Dicks v. Andrews, 132
Ga. 601, 604, 64 S. E . 788, 16 Ann. Cas. 1070.
Of the questions raised, only three deserve notice.
( 1) It is contended that the transaction set up in the former
of the two replications mentioned was in violation of the prohibition of § 29b, cl. 5 of the bankruptcy act (30 Stat. at L. c. 541,
pp. 544, 554, U. S. Comp. Stat. 1901, pp. 3418, 3433), whieh declares that ''a person shall be punished, by imprisonment for
a period not to exceed two years, upon conviction of the offense
of having knowingly and fraudulently • • • extorted or
attempted to extort any money or property from any person as
a consideration for acting or forbearing to act in bankruptcy
proceedings." It is sufficient to say that we are unable to see
in this record anything of extortion or attempted extortion.
(2) It is contended as to both replications that although a
debt barred by discharge in bankruptcy may be revived by a
new promise made after the discharge, this cannot be done by
a new promise made in the interim between the adjudication
and the discharge.
It is settled, however, that a discharge, while releasing the
bankrupt from legal liability to pay a debt that was provable in
the bankruptcy, leaves him under a moral obligation that is
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sufficient to support a new promise to pay the debt, ^nd in

reason, as well as by the greater weight of authority, the date

of the new promise is immaterial. The theory is that the dis-

charge destroys the remedy, but not the indebtedness: that, gen-

erally speaking, it relates to the inception of the proceedings, aud

the transfer of the bankrupt's estate for the benefit of creditors

takes effect as of the same time; that the bankrupt becomes a free

man from the time to which the discharge relates, and is as com-

petent to bind himself by a promise to pay an antecedent obliga-

tion, which otherwise would not be actionable because of the

discharge, as he is to enter into any new engagement. And so,

under other bankrupt acts, it has been commonly held that a

promise to pay a provable debt, notwithstanding the discharge,

is as effectual when made after the filing of the petition and

before the discharge as if made after the discharge. Kirkpatrick

v. Tattersall, 13 Mees. & W. 766, 1 Car. & K. 577, 14 L. J. Exch.

N. S. 209, 9 Jur. 214; Otis v. Gazlin, 31 Me. 567; Hornthal v.

McRae, 67 N. C. 21; Fraley v. Kelly, 67 N. C. 78; Hill v. Trainer,

49 Wis. 537, 5 N. W. 926; Knapp v. Hoyt, 57 Iowa, 591, 42 Am.

Rep. 59, 10 N. W. 925; Lanagin v. Nowland, 44 Ark. 84; Wiggin

v. Hodgdon, 63 N. H. 39; Oriel v. Solomon, 82 Ala. 85, 60 Am.

Rep. 733, 2 So. 322; Jersey City Ins. Co. v. Archer, 122 N. Y.
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376, 25 N. E. 338.

Our attention is not called to any decision in point arising

under the present bankruptcy act; but we deem it clear that the

same rule should be applied. If there is any distinction between

this and former acts that would require a different rule, it must

arise from the time to which the discharge is made to relate.

As to this, § 17 of the act of 1898 declares that "a discharge in

bankruptcy shall release a bankrupt from all his provable debts,''

with certain exceptions not now pertinent. For the definition of

"provable debts" we are referred to §63, which is set forth

in full in the margin.2 Of the several classes of liabilities, those

2—§ 63. Debts Which May be

Proved.—a Debts of the bankrupt

which may be proved and allowed

against his estate which are (1) a

fixed liability, as evidenced by a

judgment or an instrument in writ-

ing, absolutely owing at the time

of the filing of the petition against

him, whether then payable or not,

with any interest thereon which

would have been recoverable at that

date or with a rebate of interest

upon such as were not then payable

sufficient to support a new promise to pay the debt. ~nd in
reason, as well as by the greater weight of au~hority. the dat•:
of the new promise is immaterial. The theory is that thl' discharge destroys the remedy, but not the indebteduess: that, ge::crally S,l)(:alting, it relates to the inception of the proceedin~s , auJ
the transfer of the bankrupt's estate for the benefit of cre·litors
takes effect as of the same time; that the bankrupt becomes a free
man from the time to which the discharge relates, and is as competent to bind himself by a promise to pay an antecedent obligation, which otherwise would not be actionable because of the
discharge, as he is to enter into any new engagement. Ar:od so,
under other bankrupt acts, it has been commonly held that a
. promise to pay a provable debt, notwithstanding the discharge,
is as effectual when made after the filing of the petition and
before the discharge as if made after the discharge. Kirkpatrick
v. Tattersall, 13 :Mees. & W. 766, 1 Car. & K. 577, 14 L. J. Exch. _
N. S. 209, 9 Jur. 214; Otis v. Gazlin, 31 Me. 567; Hornthal v.
McRae, 67 N. C. 21; Fraley v. Kelly, 67 N. C. 78; Hill v. Trainer,
49 Wis. 537, 5 N. \V. 926; Knapp v. Hoyt, 57 Iowa. 591, 42 Am.
Rep. 59, 10 N. W. 925; Lanagin v. Nowland, 44 Ark. 84; Wiggin
v. Hodgdon, 63 N. H. 39; Griel v. Solomon, 82 Ala. 85, 60 Am_
IWp. 733, 2 So. 322; Jersey City Ins. Co. v. Archer, 122 N. Y.
376, 25 N. E. 338.
Our attention is not called to any decision in point arising
under the present bankruptcy act; but we deem it clear that the
same rule should be applied. If there is any distinction between
this and former acts that would require a different rule, it must
arise from the time to which the discharge is made · to relate.
As to this, § 17 of the a.ct of 1898 declares that ''a discharge in
bankruptcy shall release a bankrupt from all his provable debts,''
with certain exceptions not now pertinent. For the definition of
''provable debts'' we are referred to § 63, which is set forth
in full in the margin. 2 Of the several classes of liabilities, those

j

and did not bear interest; (2) due

as costs taxable against an involun-

2-§ 63.

Debts

Which

May

be

tary bankrupt who was at the time

of the filing of the petition against

him plaintiff in a cause of action

which would pass to the trustee and

which the trustee declines to prose-

Pr01:ed.-a Debts of the bankrupt
which may be proved and allowed
against his estate which are ( 1) a
fixed liability, as evidenced by a
judgment or an instrument in writ·
ing, absolutely owing at the time
of the filing of the petition against
him, whether then payable or not,
with any intereet thereon which

would have been recoverable at that
date or with a rebate of interest
upon such aa were not then payable
and did not bear interest; (2) due
as costs taxable against an involuntary bankrupt who waa at the time
of the filing of the petition against
him plaintiff in a cause of action
which would pasa to the trust.ee and
which the trustee declinee to proee-
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in clauses 1, 2, and 3 are in terms described as existing at or

before the filing of the petition. Clause 5 relates to liabilities

'' founded upon provable debts reduced to judgment after the fil-

ing of the petition," etc.; plainly meaning that they arose before

its filing. Clause 4 describes simply debts that are "founded

upon an open account, or upon a contract, express or implied,"

not in terms referring to the time of the inception of the indebt-

edness. But, reading the whole of § 63, and considering it in

connection with the spirit and purpose, of the act, we deem it

plain that the debts founded upon open account or upon con-

tract, express or implied, that are provable under § 63a, cl. 4,

include only such as existed at the time of the filing of the peti-

tion in bankruptcy. This court in effect adopted that construc-

tion when, in promulgating the General Orders and Forms in

Tiankruptey, 1898, under the authority conferred by § 30, a form

of discharge was prescribed (Forms in Bankruptcy, No. 59), by

which it is ordered that the bankrupt "be discharged from all

debts and claims which are made provable by said acts against

his estate, and which existed on the — day of , A. D. ,

on which day the petition for adjudication was filed—him; ex-

cepting such debts as are by law excepted from the operation of

a discharge in bankruptcy." And the forms prescribed for proof
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of debts all declare that the indebtedness existed '' at and before

the filing of the said petition." Forms 31 to 36, inclusive. The

General Orders and Forms, etc., are to be found in 172 U. S.

700-704, 43 L. ed. 1217, 1218, 18 Sup. Ct. Rep. xxxii.-xxxv.; 32

C. C. A. lxvi.-lxix., 89 Fed. xlii.-xlv.; 3 Foster, Fed. Pr. 4th ed.

2526, 2559, 2572.

The view above expressed as to clause 4 of § 63a is the same

that has been generally adopted in the Federal District Courts.

Re Burka, 104 Fed. 326; Re Swift, 50 C. C. A. 264, 112 Fed.

315, 321; Re Adams, 130 Fed. 381; Coleman Co. v. Withoft, 195

cute after notice; (3) founded upon

a claim for taxable costs incurred

in good faith by a creditor before

the filing of the petition in an ac-

tion to recover a provable debt;

(4) founded upon an open account,

or upon a contract express or im-

plied; and (5) founded upon prov-

able debts reduced to judgments

after the filing of the petition and

before the consideration of the bank-

rupt's application for a discharge,

in clauses 1, 2, and 3 are in terms described as existing at or
b~·fore the filiug of the petition. Clause 5 rdatC's to liabilities
·'founded upon provable debts reduced to judgment after the filiug of the petition," etc.; plainly meaning that they arose before
its filing. Clause 4 describes simply debts that are ''founded
upon an open account, or upon a contract, express or implied,"
uot in terms referring to the time of the inception of the indebtedness. But, reading the whole of § 63, and considering it in
connection with the spirit and purpose of the act, we deem it
plain that the debts founded upon open account or upon cont ruct, express or implied, that a.re provable under § 63a, cl. 4,
iIJclude only such as existed at the time of the filing of the petition in bankruptcy. This court in effect adopted that construct ion when, in promulgating the General Orders and Forms in
Bankruptcy, 1898, under the authority conferred by § 30, a form
of discharge was prescribed (Forms in Bankruptcy, No. 59), by
which it is ordered that the bankrupt "be discharged from all
debts and claims which are made provable by said acts against
his estate, and which existed on the - day of
, A. D. - - ,
on which day the petition for adjudication was filed-him; exCf'pting such debts as are by law excepted from the operation of
a discharge in bankruptcy.'' And the forms prescribed for proof
of debts all declare that the indebtedness existed ''at and before
the filing of the said petition." Forms 31 to 36, inclusive. The
General Orders and Forms, etc., are to be found in 172 U. S.
700-704, 43 L. ed. 1217, 1218, 18 Sup. Ct. Rep. xxxii.-xxxv.; 32
C. C. A. lxvi.-lxix., 89 Fed. xlii.-xlv.; 3 Foster, Fed. Pr. 4th ed.
2526, 2559, 2572.
The view above expressed as to clause 4 of § 63a is the same
thnt has been generally adopted in the Federal District Courts.
Re Burka, 104 Fed. 326; Re S"'ift, 50 C. C. A. 264. 112 Fed.
:315, 321; Re Adams, 130 Fed. 381; Coleman Co. v. Withoft, 195

less costs incurred and interests ac-

crued after the filing of the petition

and up to the time of the entry of

such judgments.

b Unliquidated claims against the

bankrupt may, pursuant to applica-

tion to the Court, be liquidated in

such manner as it shall direct, and

may thereafter be proved and al

lowed against his estate.

cute after notice; (3) founded upon
a claim for taxable costs incurred
in good faith by a creditor before
tbe filing of the petition in an ae·
tion to rer.o'l"er a provable debt;
( 4) founded upon an open account,
or upon a <'ontract express or im·
plier!; nn<l ( !) ) founded upon prov·
ahle debts reduced to judgments
after the filinl! of the petition and
before the consideration of the bank·

rupt 's application for a dischargr,
Jess costs incurred and interests a<'·
crued after the filing of the petition
and up to the time of the entry of
sncb judgments.
b Unliquidated claims against the
bankrupt may, pursuant to nppJir~i·
tion to the Court, be liqnidaterl in
such manner as it shall direct, nnrl
may thereafter be pro\'ed and ;i)
lowed against his estate.
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Fed. 250, 252; and see Re Roth, 31 L. R. A. (N. S.) 270, 104

C. C. A. 649, 181 Fed. 667, 673.

And so, upon the whole matter, we conclude that under the

present act an express promise to pay a provable debt is good

although made after the filing of the petition and before

discharge.

(3) What has been said disposes at the same time of the conten-

tion that the promises set up in the two replications under con-

sideration were discharged by the confirmation of the composition.

As these obligations were entered into after the adjudication of

bankruptcy, they were, of course, not provable under § 63, and

only provable debts are discharged.

With respect to the money loaned to the bankrupt for use in

paying the consideration of the composition, it is perhaps worth

while to remark that § 12 of the act, in prescribing the time and

mode of offering terms of composition, plainly contemplates that

a composition in money may be offered, and expressly prescribes

that an application for the confirmation of a composition may be

made after, but not before, '' the consideration to be paid by the

bankrupt to his creditors, and the money necessary to pay all

debts which have priority, and the cost of the proceedings, have

been deposited in such place as shall be designated by, and sub-
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ject to the order of, the judge." And the same section provides

that "upon the confirmation of a composition the consideration

shall be distributed as the judge shall direct, and the case dis-

missed."

The act, of course, contemplates that the bankrupt may acquire

the money required for the purposes of the composition by the

use of his credit.

Judgment affirmed.3

B. Tort Claims

CRAWFORD et al. v. BURKE

195 U. S. 176, 49 L. ed. 147, 25 Sup. Ct . 9

(United States Supreme Court. November 7, 1904)

This was an action in trover instituted September 10, 1897, in

the Circuit Court of Cook county, Illinois, by Burke against

3—See In re Swift, 112 Fed. 315; Duquesne Incandescent Light Co.,

In re Neff, 157 Fed. 57; In re 176 Fed. 785.

Fed. 250, 252; and see Re Roth, 31 L. R. A. (N. S.) 270, 104
C. C. A. 649, 181 Fed. 667, 673.
And so, upon the whole matter, we conclude that under the
present act an express promise to pay a provable debt is good
although made after the filing of the petition and before
discharge.
(3) What has been said disposes at the same time of the contention that ~he promises set up in the two replications under consideration were discharged by the confirmation of the composition.
As these obligations were entered into after the adjudication of
bankruptcy, they were, of course, not provable under § 63, and
only provable debts are discharged.
With respect to the money loaned to the bankrupt for use in
paying the consideration of the composition, it is perhaps worth
while to remark that § 12 of the act, in prescribing the time and
mode of offering terms of composition, plainly contemplates that
a composition in money may be offered, and expressly prescribes
that an application for the confirmation of a composition may be
made after, but not before, ''the consideration to be paid by the
bankrupt to his creditors, and the money necessary to pay all
debts which have priority, and the cost of the proceedings, have
been deposited in such place as shall be designated by, and subject to the order of, the judge. '' And the same section provide.s
that "upon the confirmation of a composition the consideration
shall be distributed as the judge shall direct, and the case dismissed.''
The act, of course, contemplates that the bankrupt may acquire
the money required for the purposes of the composition by the
use of his credit.
Judgment affirmed.a
B.

TORT

CLAIHS

CRAWFORD et al. v. BURKE
195 U. S. 176, 49 L. ed. 147, 25 Sup. Ct. 9
(United States Supreme Court. November 7, 1904)
This was an action in trover instituted September 10, 1897, in
the Circuit Court of Cook county, Illinois, by Burke against
3-See In re Swift, 112 Fed. 315;
In re Neff, 157 Fed. 57; In re

Duquesne lncandeecent Light Co.,
176 Fed. 785.
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Crawford & Valentine, plaintiffs in error, to recover damages for

the wilful and fraudulent conversion of certain reversionary

interests of the plaintiff in 550 shares of Metropolitan Traction

stock.

There were ten counts in the declaration. In each of the first

five counts it was alleged that the defendant firm of Crawford &

Valentine were stock brokers and dealers in investment securi-

ties; that plaintiff employed the defendants as his brokers and

agents to buy, hold, and carry stocks for him, subject to his

order; that defendants had in their possession, or under their

control, certain shares of the capital stock of the Metropolitan

Traction Company, which they were holding as a pledge and se-

curity for the amount due them from the plaintiff on said stock;

that defendants wrongfully, wilfully, and fraudulently, and with-

out his knowledge or consent, sold said shares of stock, and wil-

fully and fraudulently, and with intent to cheat and defraud the

plaintiff, converted plaintiff's reversionary interest in said stock

to their use, whereby it was wholly lost.

In each of the last five counts it was alleged that after defend-

ants had wrongfully and fraudulently, and without plaintiff's

knowledge or consent, sold the plaintiff's stock, and converted

the proceeds of such sales to their own use, they falsely and
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fraudulently represented to him that they still had the stock on

hand and were carrying it for him; that their correspondents in

Philadelphia, where the stock had been bought, were calling upon

them for further demands or margins, and that it therefore be-

came necessary to call upon the plaintiff to make further pay-

ments on the stock in order to comply with their correspondents'

demands and to be secured against loss. It was averred in each

of said counts that such representations were false and fraudu-

lent, and by means thereof defendants obtained from the plain-

tiff the aggregate sum of $10,800.

To this declaration defendants pleaded not guilty, upon which

issue was joined January 4, 1900, and on May 12, 1900, a jury

trial was waived in writing. The case rested without action

until January 3, 1901, when defendants filed their separate pleas

of puis darrein continuance, setting up that on April 5. 1900, the

defendants had received their discharge in bankruptcy, in the

District Court for the northern district in Illinois, and that plain-

tiff's claims were provable and not excepted from the operation

of such discharge. The plaintiff replied, denying that his claim

Crawford & Valentine, plaintiffs fo error, to recover damages for
the wilful and fraudulent conversion of certain reversionary
interests of the plaintiff in 550 shares of Metropolitan Traction
stock.
There were ten counts in the declaration. In each of the first
f.ve counts it was alleged that the defendant firm of Crawford &
Yalentine were stock brokers and dealers in investment securities: that plaintiff employed the defendants as his brokers and
agents to buy, hold, and carry stocks for him, subject to his
order; that defendants had in their possession, or under their
<'ontrol, certain shares of the capital stock of the Metropolitan
Traetion Company, which they were holding as a pledge and sceurity for the amount due them from the plaintiff on said stock;
that defendants wrongfully, wilfully, and fraudulently, and without his knowledge or consent, sold said shares of stock, and wilfully and fraudulently, and with intent to cheat and defraud the
plaintiff, converted plaintiff's reversionary irtterest in said stock
to their use, whereby it was wholly lost.
In each of the last five counts it was alleged that after defendants had wrongfully and fraudulently, and without plaintiff's
knowledge or consent, sold the plaintiff's stock, and converted
the proceeds of such sales to their own use, they falsely and
fraudulently represented to him that they still had the stock on
hand and were carrying it for him ; that their correspondents in
Philadelphia, where the stock had been bought, were calling upon
them for further demands or margins, and that it therefore became necessary to call upon the plaintiff to make further payments on the stock in order to comply with their correspondents'
demands and to be secured against loss. It was averred in each
of said counts that such representations were false and fraudulent, and by means thereof defendants obtained from the plaintiff the aggregate sum of $10,800.
To this declaration defendants pleaded not guilty, upon which
issue was joined January 4, 1900, and on May 12, 1900, a jury
trial was waived in writing. The case rested without action
until January 3, 1901, when defendants filed their separate pleas
of puis da,.rein continuance, setting up that on April 5, 1900, the
ddendants had received their discharge in bankruptcy, in the
District Court for the northern district in Illinois, and that plaintiff's claims were provable and not excepted from the operation
of such discharge. The plaintiff replied, denying th.at his claim
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was provable, and averred that the same was excepted from such

operation.

Notwithstanding the plea of puis darrein continuance, the

plaintiff introduced evidence and proved the allegations in his

declaration, and the amount of damages he had sustained. De-

fendants were found guilty upon all the counts, and judgment

entered against them.

The case was taken to the Appellate Court, where, it appear-

ing that one of the justices had taken part in the trial of the

case below, and that the two remaining justices were unable to

agree upon the case, the judgment of the Circuit Court was

affirmed. The judgment of the Appellate Court was also affirmed

by the Supreme Court of Illinois (201 Ill. 581, 66 N. E. 833),

to review which judgment this writ of error was sued out

.

Mr. Justice BROWN, after making the foregoing statement,

delivered the opinion of the court:

A year after this case was put at issue, and upon the opening

of the trial, defendants filed their separate pleas puts darrein

was provable, and averred that the same was excepted from such
operation.
Notwithstanding the plea of puis darrein continuence, the
plaintiff introduced evidence and proved the allegations in his
declaration, and the amount of damages he had sustained. Defendant.a were found guilty upon all the counts, and judgment
entered against them.
The case was taken to the Appellate Court, where, it appearing that one of the justices had taken part in the trial of the
case below, and that the two remaining justices were unable to
agree upon the c.ase, the judgment of the Circuit Court was
affirmed. The judgment of the Appellate Court was also affirmed
by the Supreme Court of Illinois (201 Ill. 581, 66 N. E. 833),
to review which judgment this writ of error was sued out.

continuance, setting up their discharge in bankruptcy, and aver-

ring that plaintiff's claim was a provable debt, and the discharge

a complete defense.

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

•••

But notwithstanding this, plaintiff was permitted to introduce

evidence in proof of the fraud alleged in his declaration; and

upon the conclusion of the trial the court found there had been

a conversion of plaintiff's reversionary interest in the stock, for

which he '' had a right to recover in trover,'' and that it was not

such a debt as was barred by the bankruptcy act. Upon appeal

to the Supreme Court it was held that it was not necessary to the

judgment to decide whether the allegations of the declaration

were admitted by the pleadings, as they were established by the

proof which had been adduced by plaintiff, "and, the proposi-

tions held as law on that branch of the case being correct, judg-

ment for plaintiff necessarily follows.'' That court also held that

the case, being one of fraud, was not covered by the defendants'

discharge in bankruptcy.

The only Federal question involved in the case is whether the

Supreme Court of Illinois gave the proper effect to the dis-

charge pleaded by the defendants. If plaintiff's claim was not

a provable debt, or was expressly excepted from the operation

of the discharge the decision of that court was right; but if it

Mr. Justice BROWN, after making the foregoing statement,
delivered the opinion of the court:
A year after this case was put at issue, and upon the opening
of the trial, defendants filed their separate pleas puis darrein
c011tinuance, setting up their discharge in bankruptcy, and averring that plaintiff's claim was a provable debt, and the discharge
a complete defell86.

• • •

But notwithstanding this, plaintiff was permitted to introduce
evidence in proof of the fraud alleged in his declaration; and
upon the conclusion of the trial the court found there had been
a conversion of plaintiff's reversionary interest in the stock, for
which he "haµ a right to recover in trover," and that it was not
such a debt as was barred by the bankruptcy act. Upon appeal
to the Supreme Court it was held that it was not necessary to the
judgment to decide whether the allegations of the declaration
were admitted by the pleadings, as they were established by the
proof which had been adduced by plaintiff,. "and, the propositions held as law on that branch of the case being correct, judg·
ment for plaintiff necessarily follows." That court also held that
the case, being one of fraud, was not covered by the di>fendants'
discharge in bankruptcy.
The only Federal question involved in the case is whether the
Supreme Court of IUinois gave the proper effect t.o the discharge pleaded by the defendant.a. If plaintitf 's claim was not
a provable debt, or was expressly excepted from the operation
of the discharge the decision of that court was right; but if it
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was covered by the discharge, such discharge was a complete

defense.

§ 17 of the bankruptcy act of 1898 contains, among other

things, the following provisions:

"§ 17. A discharge in bankruptcy shall release the bankrupt

from all of his provable debts, except such as * * * (2) are

judgments in actions for frauds, or obtaining property by false

pretenses or false representations, or for wilful and malicious

injuries to the person or property of another, * * * or (4)

were created by his fraud, embezzlement, misappropriation, or

defalcation while acting as an officer, or in any fiduciary ca-

pacity." [30 Stat. at L. 550, c. 541, U. S. Comp. Stat. 1901,

p. 3428.]

Under this section, whether the discharge of the defendants

in bankruptcy shall operate as a discharge of plaintiff's debt, it

not having been reduced to judgment, depends upon the fact

whether that debt was '' provable'' under the bankruptcy act,—

that is, susceptible of being proved; second, whether it was or was

not created by defendant's fraud, embezzlement, misappropria-

tion, or defalcation while acting as an officer or in any fiduciary

capacity.

1. Provable debts are defined by § 63, a copy of which appears

in the margin.4 Paragraph a of this section includes debts aris-
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ing upon contracts, express or implied, and open accounts, as

well as for judgments and costs. As to paragraph b, two con-

structions are possible: It may relate to all unliquidated de-

mands, or only to such as may arise upon such contracts, express

or implied, as are covered by paragraph a.

Certainly paragraph b does not embrace debts of an unliqui-

dated character and which in their nature are not susceptible

of being liquidated. Dunbar v. Dunbar, 190 U. S. 340, 350, 47

L. ed. 1084, 1092,"\23 Sup. Ct. Rep. 757. Whether the effect of

paragraph b is to cause an unliquidated claim which is suscept-

ible of liquidation, but is not literally embraced by paragraph a,

to be provable in bankruptcy, we are not called upon to decide,

as we are clear that the debt of the plaintiff was embraced within

the provision of paragraph a, as one "founded upon an open

account, or upon a contract, express or implied,'' and might have

been proved under § 63a had plaintiff chosen to waive the tort,

and take his place with the other creditors of the estate. He

4—See note 2, supra.

was covered by the discharge, such discharge was a complete
defense.
§ 17 of the bankruptcy act of 1898 contains, among other
things, the following provisions:
'' § 17. A discharge in bankruptcy shall release the bankrupt
from all of his provable debts, except such as • • • ( 2) are
judgments in actions for frauds, or obtaining property by false
pretenses or f.alse representations, or for wilful and malicious
injuries t.o the person or property of another, • • • or ( 4)
were created by his fraud, embezzlement, misappropriation, or
defalcation while acting as an officer, or in any fiduciary capacity." [30 Stat. at L. 550, c. 541, U. S. Comp. Stat. 1901,
p. 3428.]
Under this section, whether the discharge of the defendants
in bankruptcy shall operate as a discharge of plaintiff's debt, it
not having been reduced to judgment, depends upon the fact ·
whether that debt was ''provable'' under the bankruptcy act,that is, susceptible of being proved; second, whether it was or was
not created by defendant's fraud, embezzlement, misappropriation, or defalcation while acting as an officer or in any fiduciary
capacity.
1. Provable debts are defined by § 63, a copy of which appears
in the margin:' Paragraph a of this section includes debts arising upon contracts, express or implied, and open accounts, as
well as for judgments and costs. As to paragraph b, two constructions are possible: It may relate to all unliquidated demands, or only to such as may arise upon such contracts, express
or implied, as are covered by paragraph a.
Certainl.v paragraph b does not embrace debts of an unliqui-\
dated character and which in their nature are not susceptible
of being liquidated. Dunbar v. Dunbar, 190 U. S. 340, 350, 47
L. ed. 1084, 1092;'-23 Sup. Ct. Rep. 757. Whether the effect of
paragraph b is to cause an unliquidated claim which is susceptible of liquidation, but is not literally embraced by paragraph a,
to be provable in bankruptcy, we are not called upon to decide,
as we are clear that the debt of the plaintiff was embraced within
the provision of paragraph a, as one ''founded upon an OJ>€n
account, or upon a contract, express or implied,'' and might have
been proved under § 63a had plaintiff chosen to waive the tort,
and take his place with the other creditors of the estate. He
4-See note 2, aupra.
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did not elect to do this, however, but brought an action of trover,

setting up a fraudulent conversion of his property by defendants.

In the first five counts of his declaration he charges a fraudu-

lent conversion of his interest in the stock, and, in the last five

counts, that the defendants had induced him to make further

payments on such stock in the way of margins, by false and fradu-

lent representations.

The question whether the claim thus set forth is barred by

the discharge depends upon the proper construction of § 17,

which declares that the discharge in bankruptcy relieves the bank-

rupt from all of his "provable debts," except such as "• • *

(2) are judgments in actions for frauds, or obtaining property

by false pretenses, or false representations, or for wilful and

malicious injuries to the person or property of another, • • •

or (4) were created by his fraud, embezzlement, misappropri-

ation, or defalcation while acting as an officer, or in any fiduciary

capacity.''

•••

2. But it is strenuously insisted by the plaintiff that a claim

for the conversion of personal property is not within the scope of

§ 17, because it is not a "provable debt" within the definition of

§ 63a. Did the latter section stand alone, there would be some
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ground for saying that a claim, though '' founded upon an open

account, or upon a contract, express or implied," would not be

a provable debt, if plaintiff elected to treat the conversion as

fraudulent, and sue in trover, though he might have chosen to

waive the tort, and bring an action for a balance due on account.

An early English case (Parker v. Crole, 5 Bing. 63, 2 Moore &

P. 150) is cited to the effect that the operation of the discharge

is determined by the election of the creditor to sue in assumpsit

or case. A like ruling was made in certain cases under the bank-

ruptcy acts of 1841 and 1867. Williamson v. Dickens, 27 N. C.

(15 Ired. L.) 259; Hughes v. Oliver, 8 Pa. 426; Bradner v.

Strang, 89 N. Y. 299-307.

But we think that § 63a, defining provable debts, must be read

in connection with § 17, limiting the operation of discharges, in

which the provable character of claims for fraud in general is

recognized, by excepting from a discharge claims for frauds

which have been reduced to judgment, or which were commit-

ted by the bankrupt while acting as an officer, or in a fiduciary

capacity. If no fraud could be made the basis of a provable debt,

why were certain frauds excepted from the operation of a dis-

did not elect to do this, however, but brought an action of trover,
setting up a fraudulent conversion of his property by defendants.
In the first five counts of his declaration he charges a fraudulent conversion of his interest in the stock, and, in the last five
eouuts, that the defendants had induced him to make further
payments on such stock in the way of margins, by false and fraduJ,•nt representations.
The question whether the claim thus set forth is barred by
the discharge depends upon the proper construction of § 17,
which declares that the discharge in bankruptcy relieves the bankrupt from all of his "provable debts," except such as "• • •
( 2) are judgments in actions for frauds, or obtaining property
Ly false pretenses, or false representations, or for wilful and
malicious inJuries to the person or property of another, • • •
or ( 4) were created by his fraud, embezzlement, misappropriation, or defalcation while acting as an officer, or in any fiduciary
capacity."

• • •

2. But it is strenuously insisted by the plaintiff that a claim
for the conversion of personal property is not within the scope of
§ 17, because it is not a "provable debt" within the definition of
§ 63a. Did the latter section stand alone, there would be some
ground for saying that a claim, though ·'founded upon an open
account, or upon a contract, express or implied,'' would not be
a provable debt, if plaintiff elected to treat the conversion as
fraudulent, and sue in trovcr, though he might have chosen to
waive the tort, and bring an action for a balance due on account.
An early English case (Parker v. Crole, 5 Bing. 63, 2 Moore &
P. 150) , is cited to the effect that the operation of the discharge
is determined by the election of the creditor to sue in asszonpsit
or case. A like ruling was made in certain cases under the bankruptcy acts of 1841 and 1867. Williamson v. Dickens, 27 .N. C.
(15 Ired. L.) 259; Hughes v. Oliver, 8 Pa. 426; Bradner v.
Strang, 89 N. Y. 299-307.
But we think that § 63a, defining provable debts, must be read
in connection with § 17, limiting the operation of discharges, in
which the provable character of claims for fraud in general is
recognized, by excepting from a discharge claims for frauds
which have been reduced to judgment, or which were <'Ommitted by the bankrupt while acting as an officer, or in a fiduciary
capacity. If no fraud could be made the basis of a provable debt,
why were certain frauds excepted from the operation of a dis-
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charge? We are, therefore, of opinion that if a debt originates

or is founded upon an open account or upon a contract, ex-

press or implied," it is provable against the bankrupt's estate,

though the creditor may elect to bring his action in trover, as

for a fraudulent conversion, instead of in assumpsit, for a bal-

ance due upon an open account. It certainly could not have

been the intention of Congress to extend the operation of the

discharge under § 17 to debts that were not provable under

§ 63a. It results from the construction we have given the latter

section that all debts originating upon an open account or upon

a contract, express or implied, are provable, though plaintiff

elect to bring his action for fraud.

In the case under consideration defendants purchased, un-

der the instructions of the plaintiff, certain stocks, and opened

an account with him, charging him with commission and inter-

est, and crediting him with amounts received as margins. Sub-

sequently, and without the knowledge of the plaintiff, they sold

these stocks, and thereby converted them to their own use. With-

out going into the details of the facts, it is evident that the plain-

tiff might have sued them in an action on contract, charging them

with the money advanced and with the value of the stock; or in

an action of trover, based upon their conversion. For reasons
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above given, we do not think that his election to sue in tort de-

prived his debt of its provable character, and that, as there is no

evidence that the frauds perpetrated by the defendants were com-

mitted by them in an official or fiduciary capacity, plaintiff's

claim against them was discharged by the proceedings in bank-

ruptcy.

The judgment of the Supreme Court of Illinois is therefore

reversed, and the case remanded to that court for further pro-

ceedings not inconsistent with this opinion.5

BROWN & ADAMS v. UNITED BUTTON CO.

149 Fed. 48, 79 C. C. A. 701

(Circuit Court of Appeals, Third Circuit. November 10, 1906)

ARCHBALD, District Judge. The question is whether a claim

for unliquidated damages, resulting from injury to the property

5—See Clarke v. Kogers, 228 U. S.

534, 543, et seq.; Beynolds v. N. Y.

Trust Co., 188 Fed. 611, 615.
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charge 'I 'Ve are, therefore, of opinion that if a debt originates
or is ·' fouHded upon an open account or upon a co11trad, express or implied," it is provable against the baukrupt 's t•stat<>,
though the creditor may elect to bring his action in lrover, as
for a fraudulent conversion, instead of in assumpsit, for a balance due upon an open account. It certainly could not have
been the intention of Congress to extend the operation of the
discharge under § 17 to debts that were not provable un<ler
§ 63a. It results from the construction we have given the latter
section that all debts originating upon an open account or upon
a contract, express or implied, are provable, though plaiutiff
elect to briug his action for fraud.
In the case under consideration defen<lauts purchased, uuder the instructions of the plaintiff, certain stocks, and opened
an account with him, charging him with commission aud interet!lt, and crediting him with amounts received as margins. Subsequently, and without the knowledge of the plaintiff, they sold
these stocks, and thereby converted them to their own use. Without going into the details of the facts, it is evident that the plaintiff might have sued them in an action on contract, charging them
with the money advanced and with the value of the stock; or in
an action of trover, based upon their conversion. For reasons
above given, we do not think that his election to sue in tort deprived his debt of its provable character, and that, as there is no
evidence that the frauds perpetrated by the defendants were committed by them in an official or fiduciary capacity, plaintiff's
claim against them was discharged by the proceedings in bankruptcy.
The judgment of the Supreme Court of Illinois is therefore
reversed, and the case remanded to that court for further proceedings not inconsistent with this opinion.~
BROWN & ADAMS v. UNITED BUTTON CO.
149 Fed. 48, 79 C. C. A. 701
(Circuit Court of Appeals, Third Circuit. November 10, 1906)
ARCHBALD, District Judge. The question is whether a claiin
for unliquidated damages, resulting from injury to the property
5--See Clarke v. Rogers, 228 U. 8.
534, 543, et seq.; Reynolds v. N. Y.
Trust Co., 188 Fed. 611, 615.
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of another, not connected with or growing out of any con-

tractual relation, is provable in bankruptcy. The appellants,

Brown & Adams, are wool dealers in Boston, Mass., and have a

warehouse there for the storage of wool which adjoins a building

formerly used for a number of years by the United Button Com-

pany, bankrupt, as a factory; the two being simply separated

by a party wall. Wool in storage needs to be kept at a cool

and even temperature; and the charge is that, by reason of

excessive heat from the furnaces of the button company which

penetrated through the party wall, the wool of the appellants

was dried out and damaged, losing weight and depreciating in

price in consequence, to the extent of some $12,000. The button

company was put into bankruptcy in August, 1904. Just when,

prior to this time, the damages which are claimed accrued, is

not made clear, but it is fair to assume that some at least was

within the year, and the case will be disposed of upon that basis.

Claiming that the button company is liable for this loss, treat-

ing it either as the result of negligence or nuisance, proof is

sought to be made for it against the estate, liquidation of the

damages being suggested through the medium of a bill in equity,

now pending in the Superior Court for the county of Suffolk,

Mass., brought by the appellants against the button company
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and its trustee. The claim was rejected by the District Court

without passing upon the merits, upon the ground that it was

not provable, and the propriety of that ruling is the question

here.

Bankruptcy is supposedly concerned only with commercial

matters, and was early confined to traders. Loveland, § 3. And,

while it has been gradually extended and enlarged, the original

idea has not been altogether departed from. Its purpose is to

free a person from his debts or to subject him to proceedings on

account of them. This may not be controlling, but it is sug-

gestive; and a construction which goes outside of it has certainly

to be justified.

By the bankruptcy act at present in force it is provided:

"§63. Debts Which May Be Proved.—a. Debts of the bank-

rupt may be proved and allowed against his estate which are

(1) a fixed liability, as evidenced by a judgment or an instru-

ment in writing, absolutely owing at the time of the filing of the

petition against him, whether then payable or not, with any

interest thereon which would have been recoverable at that

date or with a rebate of interest upon such as were not then

of another, uot connected with or growing out of any COD·
tractual relation, is provable in bankruptcy. The appellilntB,
Brown & Adams, are wool dealers in Boston, Mass., and have a
warehouse there for the storage of wool which adjoill8 a building
formerly used for a number of years by the United Button Company, bankrupt, as a factory; the two being simply separated
by a party wall. Wool in storage needs to be kept at a cool
and even temperature; and the charge is that, by reason of
excessive heat from the furnaces of t~e button company which
penetrated through the party wall, the wool of the appellants
was dried out and damaged, losing weight and depreciating in
price in consequence, to the extent of some $12,000. 'fhe button
company was put into bankruptcy in August, 1904. Just when,
prior to this tirqe, the damages which are claimed accrued, is
not made clear, but it is fair to assume that some at least was
within the year, and the case will be disposed of upon that basis.
Claiming that the button company is liable for this loss, treating it either as the result of negligence or nuisance, proof is
sought to be made for it against the estate, liquidation of the
damages being suggested through the medium of a bill in equity,
now pending in the Superior Court for the county of Suffolk,
Mass., brought by the appellants against the button company
and its trustee. The claim was rejected by the District Court
without passing upon the merits, upon the ground that it was
not provable, and the propriety of that ruling is the question
here.
Bankruptcy is supposedly concerned only with commercial
matters, and was early coufiued to traders. Loveland, § 3. And,
while it has been gradually extended and enlarged, the original
idea has not been altogether departed from. Its purpose is t-0
free a person from his debts or to subject him to proceedings on
account of them. This may not be controlling, but it is suggestive; and a construction which goes outside of it has certainly
to be justified.
By the bankruptcy act at present in force it is provided:
'' § 63. Debts Which May Be Proved.-a. Debts of the bank·
rupt may be proved and allowed against his estate which are
(1) a fixed liability, as evidenced by a judgment or an instru·
ment in writing, absolutely owing at the time of the filing of the
petition against him, whether then payable or not, \\·; th any
inforest thereon which would have been recoverable at that
date or with a rebate of interest upon such as were not then

TORT CLAIMS 403

TORT CLAIMS

403

-

payable and did not bear interest; (2) due as costs taxable

against an involuntary bankrupt who was at the time of the

filing of the petition against him plaintiff in a cause of action

which would pass to the trustee and which the trustee declines

to prosecute after notice; (3) founded upon a claim for taxable

costs incurred in good faith by a creditor before the filing of a

petition in an action to recover a provable debt; (4) founded

upon an open account, or upon a contract express or implied;

and (5) founded upon provable debts reduced to judgments after

the filing of the petition and before the consideration of the

bankrupt's application for a discharge, less costs incurred and

interest accrued after the filing of the petition and up to the

time of the entry of such judgments." Act July 1, 1898, c. 541,

30 Stat. 562 [U. S. Comp. St. 1901, p. 3447].

This to all intents is complete in itself, being given up to an

enumeration and specification of the debts which may be proved.

It is, however, further provided in this same section:

"b. Unliquidated claims against the bankrupt may, pursu-

ant to application to the court, be liquidated in such manner

as it shall direct, and may thereafter be proved and allowed

against his estate."

As contradistinguished from the paragraph which precedes

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

it, this subsection seems to be concerned with a mere matter of

procedure, directing how a claim which is open and unsettled—

such for instance as one "(4) founded upon an open account,

or upon a contract express or implied" precedently specified—

may be liquidated and made certain. And whether taken by

itself, or with reference to the immediate context, this is the

natural, if not the only, construction to be given to it.

It is contended, however, by the appellants, that it is in fact

intended to cover an additional and distinct class of claims, the

whole section, as indicated by its title, being devoted to the

general subject of debts which are provable; the one subsection

(a) dealing with those which are of a fixed and more or less

absolute character, such as judgments, costs, bills, notes, and ac-

counts, and the other (b) with those which require to be liqui-

dated, such as damages for torts; the word "debt," as defined

by the act—§1 (11)—including a "demand or claim," and

being thus broad enough to embrace both. This construction,

moreover, is made necessary, as it is said, in order to bring the

section into harmony with other parts of the act.

To the contrary of this, however, it is declared in Dunbar v.

payable and did not bear interest; (2) due as costs taxable
against an involuntary bankrupt who was at the time of the
filing of the petition against him plaintiff in a cause of action
which would pass to the trustee and which the trustee declines
to prosecute after notice; ( 3) founded upon a claim for taxable
costs incurred in good faith by a creditor before the filing of a
petition in an action to recover a provable debt; (4) founded
upon an open account, or upon a contract express or implied;
and ( 5) founded upon provable debts reduced to judgments after
the filing of the petition and before the consideration of the
bankrupt's application for a discharge, less costs incurred and
interest accrued after the filing of the petition and up to the
time of the entry of such judgments." Act July 1, 1898, c. 541,
30 Stat. 562 [U. S. Comp. St. 1901, p. 3447].
This to all intents is complete in itself, being given up to an
enumeration and specification of the debts which may be proved.
It is, however, further provided in this same section:
'' b. Unliquidated claims against the bankrupt may, pursuant to application to the court, be liquidated in such manner
as it shall direct, and may thereafter be proved and allowed
against his estate.''
As contradistinguished from the paragraph which precedes
it, this subsection seems to be concerned with a mere matter of
procedure, directing how a claim which is open and unsettledsuch for instance as one " ( 4) founded upon an open account,
or upon a contract express or implied" preccdently specifiedmay be liquidated and made certain. And whether taken by
it.self, or with reference to the immediate context, this is the
natural, if not the only, construction to be given to it.
It is contended, however, by the appellants, that it is in fact
intended to cover an additional and distinct class of claims, the
whole section, as indicated by its title, being devoted to the
general subject of debts which are provable; the one subsection
(a) dealing with those which are of a fixed and more or less
absolute character, such as judgments, costs, bills, notes, and accounts, and the other (b) with those which require to be liqui- •
dated, such as damages for torts; the word "debt," as defined
by the act-§ 1 ( 11 )-including a "demand or claim," and
being thus broad enough to embrace both. This construction,
moreover, is made necessary, as it is said, in order to bring the
section into harmony with other parts of the act.
To the contrary of this, however, it is declared in Dunbar v.
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Dunbar, 190 U. S. 340, 350, 23 Sup. Ct. 757, 761, 47 L. ed. 1084,

that:

"This paragraph, 'b,' * * * adds nothing to the class of

debts which might be proved under paragraph 'a' of the same

section. Its purpose is to permit an unliquidated cLaim, com-

ing within the provisions of § 63a, to be liquidated as the court

should direct."

It is true that this is somewhat aside from the immediate

question before the court, which was whether a discharge in

bankruptcy operated to release a contingent liability, such as

an annuity, which a husband upon his divorce agreed to pay to

his wife for the support of herself and their minor children

But it is not to be assumed that a construction deliberately an-

nounced in this way was not considered by the whole court, or

went out unadvisedly, so as to stand as mere dictum. The law-

is as it is declared to be by the Supreme Court speaking by one

or the other of its judges, and is not to be put aside upon any

such suggestion, except as there is no other alternative. That

the question is still open and undisposed of, however, notwith-

standing what is so held, is confidently affirmed upon the

strength of Crawford v. Burke, 195 U. S. 176, 25 Sup. Ct. 9, 49

L. ed. 147, where in discussing this section of the act it is said:
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"Paragraph 'a' • * * includes debts arising upon con-

tracts, express or implied, and open accounts, as well as for judg-

ments and costs. As to paragraph 'b,' two constructions are

possible: It may relate to all unliquidated demands, or only

to such as may arise upon such contracts, express or implied, as

are covered by paragraph 'a.'"

It is upon the latter expression that the appellants particu-

larly rely. But whatever encouragement, standing by itself, it

may seem to lend, the court is careful to add:

"Whether the effect of paragraph 'b' is to cause an unliqui-

dated claim, which is susceptible of liquidation, but is not liter-

ally embraced by paragraph 'a,' to be provable in bankruptcy,

we are not called upon to decide, as we are clear that the debt of

the plaintiff was embraced within the provisions of paragraph

'a' as one 'founded upon an open account, or upon a contract ex-

press or implied-,' and might have been proved under § 63a had

plaintiff chosen to waive the tort, and take his place with the

other creditors of the estate."

Taking it altogether, therefore, this utterance does not seem

to carry us very far.

Dunbar, 190 U. S. 340, 350, 23 Sup. Ct. 757, 761, 47 L. e<L 1084,
that:
''This paragraph, 'b,' • • • adds nothing to the class of
debts which might be proved under paragraph 'a' of the same
section. I ts purpose is to permit an unliquidated claim, coming within the provisions of § 63a, to be liquidated as the court
should direct. ''
It is true that this is somewhat aside from the immediate
·question before the court, which was whether a discharge in
bankruptcy operated to release a contingent liability, such as
an annuity, which a husband upon his divorce agreed to pay to
his wife for the support of herself and their minor children
But it is not to be assumed that a construction deliberately announced in this way was not considered by the whole court, or
went out unadvisedly, so as to stand as mere dictum. The law
is as it is declared to be by the Supreme Court speaking by one
or the other of its judges, and is not to be put aside upon any
such suggestion, except as there is no other alternative. That
the question is still open and undisposed of, however, notwithstanding what is so held, is confidently affirmed upon the
strength of Crawford v. Burke, 195 U. S. 176, 25 Sup. Ct. 9, 49
L. ed. 147, where in discussing this section of the act it is said:
''Paragraph 'a' • • • includes 'debt.a arising upon contracts, express or implied, and open accounts, as well as for judgments and cost.a. As to paragraph 'b,' two constructions are
possible: It may relate to all unliquidated demands, or only
to such as may arise upon such contract.a, express or implied, as
are covered by paragraph 'a.' ''
It is upon the latter expression that the appellant.a particularly rely. But whatever encouragement, standing by itself, it
mny seem to lend, the court is careful to add:
'' \Vhether the effect of paragraph 'b' is to cause an unliquidateu claim, which is susceptible of liquidation, but is not lit.erally embraced by paragraph 'a,' to be provable in bankruptcy,
we are not called upon to decide, as we are clear that the debt of
the plaintiff was embraced within the provisions of paragraph
'n' as one 'founded upon an open account, or upon a contrnct express or implied,' and might have been proved under § 63a had
plaintiff chosen to waive the tort, and take his place with the
other cr<'ditors of the estate."
Taking it altogether, therefore, this utterance does not seem
to carry us very far.
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Assuming, however, that the question is an open one, let us

see to what an independent consideration of it leads. The argu-

ment is that the right to prove must, in justice, be coextensive

with the release to be obtained, and that, as it is plainly pro-

vided (§17) that the bankrupt shall be discharged from lia-

bility for all but certain excepted torts, it must be that all

which are not so excepted are entitled to come in. As said by

Mr. Justice Brown, in Crawford v. Burke, supra:

"It certainly could not have betn the intention of Congress

to extend the operation of the discharge under § 17 to debts that

were not provable under § 63a."

The one section, according to this, is to be read in the light of

the other, and that construction adopted which will consist with

both.

Care is to be taken, however, in this comparison, not to reverse

the order of importance in which they are to be considered. Nor

in case of conflict to press the argument too far. If any sec-

tion is controlling in this regard, it is the section which declares

what debts are provable, and not the contrary. It is not so much,

in other words, that a tort of the character which we have here

is discharged by the one, as that it is made provable by the other,

that gives it a standing against the estate. Even if the one were

true of it and not the other, the right to come in would not be
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established, it being possible that there is a lapse in the law in

this respect, the result of imperfect adjustment, upon amend-

ment; a conclusion to be avoided, if it can be, but not at the

expense of that part of the statute which must necessarily

govern.

The strength of the argument in favor of claims for torts be-

ing provable, as is thus intimated, resides in the section with

regard to discharges, where it is provided:

''§17. Debts not Affected by a Discharge.—a. A discharge in

bankruptcy shall release a bankrupt from all of his provable

debts, except such as (1) are due as a tax levied by the United

States, the state, county, district, or municipality in which he re-

sides; (2) are liabilities for obtaining property by false pretenses

or false representations, or for wilful and malicious injuries to

the person or property of another, or for alimony due or to be-

come due, or for maintenance or support of wife or child, or for

seduction of an unmarried female, or for criminal conversation;

(3) have not been duly scheduled in time for proof and allow-

ance, with the name of the creditor if known to the bankrupt,

Assuming, however, that the question is an open one, let us
The argu·
ment is that the right to prove must, in justice, be coextensive
with the release to be obtained, and that, as it is plaiuly provided ( ~ 17) that the bankrupt shall be discharged from liability for all but certain excepted torts, it must he that all
which are not so excepted are entitled to come in. As said by
:\Ir. Justice Brown, in Crawford v. Burke, supra:
''It certainly could not have b~n the intentiou of Congress
to extend the operation of the discharge under § 17 to debts that
were not provable under § 63a."
The one section, according to this, is to be read in the light of
the other, and that construction adopted which will consist with
both.
Care is to be taken, however, in this comparison, not to reverse
the> order of importance in which they are to be considered. Nor
in case of conflict to press the argument too far. Jf any sect ion is controlling in this regard, it is the section which declares
what debts are provable, and not the contrary. It is not so much,
in other words, that a tort of the character which we have here
is discharged by the one, as that it is made provable by the other,
that gives it a standing against the estate. Even if the one were
true of it and not the other, the right to come in would not be
established, it being possible that there is a lapse in the law in
this respect, the result of imperfect adjustment, upon amendment; a conclusion to be avoided, if it can be, but not at the
expense of that part of the statute which must necessarily
govern.
The strength of the argument in favor of claims for torts being provable, as is thus intimated, resides in the section with
regard to discharges, where it is provided :
'' § 17. Debts not Affected by a Discharge.-a. A discharge in
bankruptcy shall release a bankrupt from all of his provable
debts, except such as (1) are due as a tax levied by the United
States, the state, county, district, or municipality in which he resides: (2) are liabilities for obtaining property by false pretenses
or false representations, or for wilful and malicious injuries to
the . person or property of another, or for alimony due or to become due, or for m.ainteuance or support of wife or child, or for
seduction of an unmarried female, or for criminal conversation:
(3) have not been duly scheduled in time for proof and allowance, with the name of the creditor if known to the .bankrupt,

see to what an independent consideration of it leads.
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unless such creditor had notice or actual knowledge of the pro-

ceedings in bankruptcy; or (4) were created by his fraud, em-

bezzlement, misappropriation, or defalcation while acting as an

officer or in any fiduciary capacity."

As originally passed, instead of the word ' liabilities," in

clause 2, were the words "judgments in actions"; and after the

word "for" were the words "frauds, or"; while nothing what-

ever was said as to alimony, maintenance, seduction, or criminal

conversation. Claims grounded in fraud or the other causes

of action specified had, therefore, as the law then stood, to be

reduced to judgment in order to be saved from the effect of a

discharge. Crawford v. Burke, 195 U. S. 176, 25 Sup. Ct. 9,

49 L. ed. 147; Bullis v. O'Beirne, 195 U. S. 606, 25 Sup. Ct

.

118, 49 L. ed. 340. The reason why this distinction was made

is not clear, but it was probably, as suggested, in order to avoid

the temptation to claimants to try and bring their cases within

the exception, and to do away with the necessity for going into

conflicting evidence in order to do so. Other cases of false pre-

tense, misrepresentation, or willful and malicious injury, not

so protected, were thus apparently left to be released by a dis-

charge. And, as the distinction is now removed by the substitu-
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tion of the word "liabilities" for "judgments," and the excep-

tion still further enlarged by the addition of seduction and

criminal conversation, the argument is that all torts not so ex-

cepted, being left to be operated upon by a discharge, must have

the reciprocal right to come in and be proved against the estate,

if a manifest inconsistency, not to say injustice, is to be avoided.

It must be confessed that this is not easy to meet. Seduction

and criminal conversation are torts, pure and simple, and can-

not be resolved away, like some, as being possibly tied up to a

contract. And if it was considered necessary to except these

by name, without which a discharge would release them, why are

not other torts such as the one which we have here, growing out

of negligence or nuisance, in the same situation f Slightly modi-

fying the words of Mr. Justice Brown in Crawford v. Burke,

supra: If no tort could be made the basis of a provable debt,

why were certain torts excepted? Nor is the force of this weak-

ened by the fact that, according to the decision in Tinker v. Col-

well, 193 U. S. 473, 24 Sup. Ct. 505, 48 L. ed. 754, criminal con-

versation, at least when reduced to judgment, was already taken

care of, the same as maintenance and alimony, as to which, to

that extent, the amendment of 1903 may be regarded as merely

unless such creditor had notice or actual knowledge of the proceedings in bankruptcy; or ( 4) were created by his fraud, embezzlement, misappropriation, or defalcation while acting as an
officer or in any fiduciary capacity."
As originally passed, instead of the word ''liabilities,'' in
clause 2, were the words ''judgments in actions''; and after the
word ''for'' were the words ''frauds, or''; while nothing whatever was said as to alimony, maintenance, seduction, or criminal
conversation. Claims grounded in fraud or· the other causes
of action specified had, therefore, as the law then stood, to be
reduced to judgment in order to be saved from the effect of a
discharge. Crawford v. Burke, 195 U. S. 176, 25 Sup. Ct. 9,
49 L. ed. 147; Bullis v. O'Beirne, 195 U. S. 606, 25 Sup. Ct.
118, 49 L. ed. 340. The reason why this distinction was made
is not clear, but it was probably, as suggested, in order to avoid
the temptation to claimants to try and bring their cases within
the exception, and to do away with the necessity for going into
conflicting evidence in order to do so. Other cases of false pretense, misrepresentation, or willful and malicious injury, not
so protected, were thus apparently left to be released by a discharge. And, as the distinction is now removed by the substitution of the word "liabilities" for "judgments," and the exception still further enlarged by the addition of seduction and
criminal conversation, the argument is that all torts not so excepted, being left to be operated upon by a discharge, must have
the reciprocal right to come in and be proved against the estate,
if a manifest inconsistency, not to say injustice, is to be avoided.
It must be confessed that this is not easy to meet. Seduction
anrl criminal conversation are torts, pure and simple, and cannot be resolved away, like some, as being possibly tied up to a
contract. And if it was considered necessary to except these
by name, without which a discharge would release them, why are
11ot other torts such as the one which we have here, growing out
of negligence or nuisance, in the same situation T Slightly modifying the words of l\Ir. Justice Brown in Crawford v. Burke,
supm: If no tort could be made the basis of a provable debt,
why were certain torts excepted T Nor is the force of this weakened by the fact that, according to the decision in Tinker v. Colwell, 193 U. S. 473, 24 Sup. Ct. 505, 48 L. ed. 754, criminal conversation, at least when reduced to judgment, was already taken
care of, the same as maintenance and alimtmy, as to which, to
that extent, the amendment oi. 1903 may be regarded as merely
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declaratory. Audubon v. Shufeldt, 181 U. S. 575, 21 Sup. Ct.

735, 45 L. ed. 1009; Dunbar v. Dunbar, 190 U. S. 340, 23 Sup.

Ct. 757, 47 L. ed. 1084; Wetmore v. Markoe, 196 U. S. 68, 25

Sup. Ct. 172, 49 L. ed. 390.

It is to be observed, however, that the construction which is

contended for grows out, not ofS positive, but exceptive, legis-

lation. It is not declared what debts shall be released, but what

shall not be. And they must, in terms, be first provable, in order |

to be excepted, and not the contrary. The only difficulty that is

experienced, also, is with regard to the changes introduced by

the amendment of 1903, in part, as we have seen, unnecessary; as

to which, it may well be that in providing, out of extra caution,

that certain things should not be discharged, care was not taken

to note the possible effect upon other parts of the law, or to

adjust them to this, producing the present want of harmony.

For, after all has been said, it must be recognized that there is

a want of harmony between these two different parts of the stat-

ute, not, indeed, as originally enacted, but now, as they stand,

after amendment. The one section (17) with regard to the

effect of a discharge assumes that torts generally are provable

and proceeds accordingly; while the other (63) makes no pro-

vision for anything of the kind, except by a construction which
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it is safe to say was not in contemplation when it was passed,

and cannot consistently be read into it. The true view to be

taken of it has been already indicated. The first of the two para-

graphs into which it is divided is given up to an enumeration

of the debts which are entitled to be proved against the estate,

among which is to be found everything in the way of a fixed

obligation, or which, as being of a commercial character, a

bankrupt could expect to be relieved from; and, complete in it-

self, it is not to be added to. The other paragraph plainly has

to do with a mere matter of procedure; how unliquidated

claims founded upon open account or contract, specified in the

preceding paragraph, may be liquidated or settled. Nor can it

properly be made to serve any other purpose. Argument may

amplify this, but cannot make it clearer. And as so interpreted

a claim for damages, such as the one before us, is not included

among debts which are made provable. This, if not the latest

deliverance of the statute (the amendment of 1903 having to be

accorded that position), as the one devoted specifically to the

subject, must control. 26 Am. & Eng. Encycl. Law (2d ed.) 68.

It may be that the conclusion which is so reached, if it is to

declaratory. Audubon v. Shufeldt, 181 U. S. 575, 21 Sup. Ct.
735, 45 L. ed. 1009; Dunbar v. Du11bar, 190 U. S. 340, 23 Sup.
Ct. 757, 4 7 L. ed. 1084; Wetmore v. Markoe, 196 U. S. 68, 25
Sup. Ct. 172, 49 L. ed. 390.
It is to be observed, however, that the construction which iR
contended for grows out, not of\ positive, but exceptive, legis·
lation. It is not declared what debts shall be released, but what
shall not be. And they must, in terms, be first provable, in order
to be excepted, and not the contrary. The only difficulty that is
experienced, also, is with regard to the changes introduced by
the amendment of 1903, in part, as we have seen, unnecessary; as
to which, it may well be that in providing, out of extra caution,
that certain things should not be discharged, care was not taken
to note the possible effect upon other parts of the law, or to
adjust them to this, producing the present want of harmony.
For, after all has been said, it must be recognized that there is
a want of harmony between these two different parts of the stat·
ute, not, indeed, as originally enacted, but now, as they stand,
after amendment. The one section (17) with i:egard to the
effect of a discharge assumes that torts generally are provable
and proceeds accordingly; while the other (63) makes no provision for anything of the kind, except by a construction which
it is safe to say was not in contemplation when it was passed,
and cannot consistently be read into it. The true view to be
taken of it has been already indicated. The first of the two para·
graphs into which it is divided is given up to an enumeration
of the debts which are entitled to be proved against the estate,
among which is to be found everything in the way of a fixed
obligation, or which, as being of a commercial character, a
bankrupt could expect to be relieved from; and, complete in itself, it is not to be added to. The other paragraph plainly has
to do with a mere matter of procedure; how unliquidated
claims founded upon open account or contract, specified in the
preceding paragraph, may be liquidated or settled. Nor can it
properly be made to serve any other purpose. Argument may
amplify this, but caJJnot make it clearer. And as so interpreted
a claim for damages, such as the one before us, is not included
among debts which are made provable. This, if not the latest
deliverance of the statute (the amendment of 1903 having to be
accorcJed that position), as the one devoted specifically to the
subject, must control. 26 Am. & Eng. Encycl. Law (2d ed.) 68.
It may be that the conclusion which is so reached, if it is to
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abridge correlatively the effect of a discharge, is not altogether

favorable to the bankrupt, who is interested in being relieved

from his liabilities to the fullest extent possible. But this ques-

tion is not before the court, and it will be time enough to meet

it when it is.

There was no error, therefore, in the rejection of the appel-

lants' claim, and the judgment is affirmed.

GRAY, Circuit Judge (concurring). While concurring in

abridge correlatiwly the effect of a discharge, is not altogether
fa Yora ble to the hankrupt, who is intereste1l i 11 b~--i ng rt·lien-<l
from bis liabilities to the fullest extent possible. But this question is not before the court, and it will be time enough to meet
it when it is.
There was no error, therefore, in the rejection of the appdlants' claim, and the judgment is affirmed.

the result reached by the majority of the court, and to some

extent in the reasoning employed in reaching that result, I am

constrained to think that the ratio decidendi of the court be-

low is that upon which our decision should rest. "Without

attempting to amplify or paraphrase the opinion of the learned

judge of that court (In re United Button Co. [D. C] 140 Fed.

495), it is sufficient, in referring to § 17, to again note that the

debts which "a discharge in bankruptcy shall release," are

such debts only as are provable under § 63, and the debts which

are excepted from discharge, being among others liabilities for

certain torts, are also necessarily provable debts. If it be said

that'' wilful and malicious injuries to the person or property of

another," and "seduction" or "criminal conversation" are

torts, pure and simple, and as such incapable of liquidation and
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proof under § 63, it may be replied that liabilities for such torts,

when reduced to judgment, are provable, and come within the

classification of § 17a (2) as "liabilities" for certain torts. Be

this as it may, it is true, however, that even if, out of abundant

caution, certain of the torts which are included in the excepting

clause could not have been liquidated and proven under § 63,

still the fact that the excepting clause in this respect overlaps

provable debts and includes some that are not provable, does not

nullify the qualifying effect of the word "provable," as limiting

the debts to be excepted, as well as these which are discharged by

§ 17, and, as said in the majority opinion of this court, cannot

serve to abrogate or qualify the description of provable debts

as contained in § 63.

In this view, the two sections, 63 and 17, are not necessarily

irreconcilable.8

6—As to provability of claim for Works, 23 Fed. 880. But ef. In

profits for infringement of patent ro Pavement Co., 156 Fed. 583; In

see In re Boston & Fairbaven Iron re Awning Hood Co., 187 Fed. 611.

GRAY, Circuit Judge (concurring).

While coneurring in
the result reached by the majority of the court, and to somt>
extent in the reasoning employed in reaching that result, I am
<'Onstrained to think that the ratio decidendi of the court Jx>.
low is that upon which our decision should rest. ·without
attempting to amplify or paraphrase the opinion of the learned
judge of that court (In re United Button Co. [D. C.] 140 Fed.
495), it is sufficient, in referring to § 17, to again note that the
debts 'which ''a discharge in bankruptcy shall release,'' are
such debts only as are provable under § 63, and the debts which
are excepted from discharge, being among others liabilities for
certain torts, are also necessarily provable debts. If it be said
that ''wilful and malicious injuries to the person or property of
another,'' and ''seduction'' or ''criminal conversation'' are
torts, pure and simple, and as such incapable of liquidation and
proof under § 63, it may be replied that liabilities for such torts,
when reduced to judgment, are provable, and come within the
classification of § l 7a (2) as "liabilities" for certain torts. Be
this as it may~ it is true, however, that even if, out of abundant
caution, certain of the torts which are included in the excepting
clause could not have been liquidated and proven under § 63.
still the fact that the excepting clause in this respect overlaps
provable debts and includes some that are not provable, does not
nullify the qualifying effect of the word "provable," as limiting
the debts to be excepted, as well as these which are discharged by
§ 17, and, as said in the majority opinion of this court, cannot
serve to abrogate or qualify the description of provable debts
as contained in § 63.
In this view, the two sections, 63 and 17, are not neceMBl'ilY
irreconcilable.8
6-As to provability of claim for
profits for infringement of patent
~ce In re Boston & Fairhaven Iron

Works, 23 Fed. 880. But cf. In
ro Pavement Co., 156 Fed. 583; In
re Awning Hood Co., 187 Fed. 611.

UNLIQUIDATED CLAIMS

409

UNLIQUIDATED CLAIMS 409

C. Contract Claims

c.

1. Unliquidated Claims

CONTR.\CT CLAIMS

GRANT SHOE CO. v. LAIRD CO.

1. Unliquidated Cla.irns

212 U. S. 445, 53 L. ed. 591, 29 Sup. Ct. 332

(United States Supreme Court. February 23, 1909)

GRANT SHOE CO. v. LAIRD CO.

Mr. Justice HOLMES delivered the opinion of the court:

This case comes up on a certificate concerning the jurisdiction

212 U. S. 445, 53 L. ed. 591, 29 Sup. Ct. 332

off the District Court on the following facts: The W. M. Laird

Company filed a petition in bankruptcy against the Frederic L.

Grant Shoe Company, alleging acts of bankruptcy, and setting

(United States Supreme Court. February 23, 1909)

up a claim for $3,732.80 for the breach of an express warranty

of shoes sold to it by the latter. The shoe company answered,

denying the foregoing allegations, and denying that the claim

alleged was a provable claim. The case coming on to be tried

before a jury, it moved the court to dismiss the proceeding for

want of jurisdiction. The motion was denied, and insolvency

and acts of bankruptcy being admitted, the claim was liquidated

at $3,454, the shoe company offering no evidence. The shoe com-

pany was adjudged a bankrupt, and, at the same time, the judge

certified that the jurisdiction of the court to make such an adju-

dication on a claim for unliquidated damages was the only ques-

tion in issue. Afterwards this writ of error was brought, the

taking of jurisdiction being the only error assigned.
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Coming to the question certified, we are of opinion that the

decision of the courts below was right. The argument to the

contrary is based on the letter of the statute, and is easily stated

and understood. By § 596 petitions to have a debtor adjudged

a bankrupt may be filed only by creditors who have provable

claims. By § 636, "Unliquidated claims against the bankrupt

may, pursuant to application to the court, be liquidated in such

manner as it shall direct, and may thereafter be proved and

allowed Against his estate.'' The word '' thereafter'' shows, it

is said, that they are not yet proved to exist when merely pre-

sented and sworn to. Therefore it does not yet appear that there

is any foundation for the proceeding, in the requisite amount

or even the existence of the claim. But there must be a proceed-

ing in court before a liquidation can take place, and, therefore,

the claim cannot be liquidated until a proceeding is started in

l\lr. Justice HOLMES delivered the opinion of the court:
This case comes up on a certificate concerning the jurisdiction
<•f the District Court on the following facts: The ,V. l\L ].;aird
Company filed a petition in bankruptcy against the l<,rcdnic L.
Grant Shoe Company~ allegiugt acts of bankruptC)', and setting
up a claim for $3,732.80 for the breach of an express warranty
of shoes sold to it by the latter. The shoe company answered,
denying the foregoing allegations, and denying that the claim
alleged was a provable claim. The case coming on to be tried
before a jury, it moved the coort to dismiss the proceeding for
want of jurisdiction. The motion was denied, and insolvency
und acts of bankruptcy being admitted, the claim was liquidated
at $3,454, the shoe company offering no evidence. The shoe company was adjudged a bankrupt, and, at the same time, the judge
certified that the jurisdiction of the court to make such an adjudication on a claim for unliquidated damages was the only question in issue. Afterwards this writ of error was brought, the
taking of jurisdiction being the only error assigned .

•
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•

•
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Coming to the question certified, we are of opinion that the
decision of the courts below was right. The argument to the
contrary is based on the letter of the statute, and is easily stated
and understood. By § 59b petitions to have a debtor adjudged
a bankrupt may be filed only by creditors who have provable
claims. By § 63b, "Unliquidated claims against the bankrupt
may, pursuant to application to the court, be liquidated in such
manner as it shall direct, and may thereafter be proved and
allowed 1lgainst his estate.'' The word ''thereafter'' shows, it
is said, that they are not yet proved to exist when merely presented and sworn to. The~efore it does not yet appear that there
is any foundation for the proceeding, in the requisite amount
or even the existence of the claim. But there must be a proceeding in court before a liquidation can take place, and, therefore,
tbe claim cannot be liquidated until a proceeding is started in
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some other way. In short, the claim upon which the petition

is based must be provable when the petition is filed, and this

claim was not provable then, since, by the express words of the

act, it had to be liquidated before it could be proved.

On the other hand, by the equally express words of § 63a,

among the debts that may be proved are those founded upon a

contract, express or implied. Again, by § 17, the discharge is

of all "provable debts" with certain exceptions, and it would

not be denied that this claim would be barred by a dischar^t.

Tindle v. Birkett, 205 U. S. 183, 51 L. ed. 762, 27 Sup. Ct. Rep.

493. If the argument for the plaintiff in error is sound, a cred-

itor for goods sold on a quantum valebant would be as badly

off as the petitioner, and both of them might be postponed in

reducing their claims to judgment until it was too late. The in-

timation in Tindle v. Birkett, supra, and Crawford v. Burke,

195 U. S. 176, 49 L. ed. 147, 25 Sup. Ct. Rep. 9, are adverse to

such a result. The whole argument from the letter of the statute

depends on reading "provable claims" in §596 as meaning

claims that may be proved then and there when the petition is

filed. But, if it can be seen then and there that the claims are

of a kind that can be proved in the proceedings, the words are

satisfied; and further, no reason appears why a liquidation may
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not be ordered on the filing of the petition, to ascertain whether

it is filed rightly or not.

It is said that an unfounded claim of this sort might be used

as a weapon to enforce an unjust demand or to make a solvent

but struggling debtor bankrupt. Re Big Meadows Gas Co., 113

Fed. 974. But an unjust demand may be made for a liquidated

sum, also, and we have mentioned the injustice on the other side.

Again, it has been suggested that a cause of action for a breach

of warranty really is for deceit, and sounds in tort, claims for

torts not being mentioned among the "debts which may be

proved" in § 63a. Re Morales, 105 Fed. 761. No doubt at com-

mon law a false statement as to present facts gave rise to an

action of tort, if the statement was made at the risk^ of the

speaker, and led to harm. But ordinarily the risk was not taken

by the speaker unless the statement was fraudulent; and it was

precisely because it was a warranty,—that is, an absolute un-

dertaking by contract that a fact was true,—that, if a warranty

was alleged, it was not necessary to lay the scienter. Schuch-

ardt v. Allen, 1 Wall. 350, 17 L. ed. 642; Norton v. Doherty, 3

Gray, 372, 63 Am. Dec. 758. In other words, a claim on a war-

some other way. In short, the claim upon which the petition
is based must be provable when the petition is filed, and this
claim was not provable then, since, by the express words of the
act, it had to be liquidated before it could be proved.
On the other hand, by the equally express words of § 63a,
among the debts that may be proved are those foUlided upon a
contract, express or implied. Again, by § 17, the discharge is
of all ''provable debts'' with certain exceptions, aud it would
not be denied that this claim would be barred by a disdiar,,•\:
'rindle v. Birkett, 205 U. S. 183, 51 L. ed. 762, 27 Sup. Ct. Rep.
493. If the argument for the plaintiff in error is sounJ, a creditor for goods sold on a quamtu>N. valebant would be as badly
off as the petitioner, and both of them might be postponed in
reducing their claims to judgment until it was too late. The intimation in Tindle v. Birkett, supra, and Crawford v. Burke,
19:1 U. S. 176, 49 L. ed. 147, 25 Sup. Ct. Rep. 9, are adverse to
such a result. The whole argument from the letter of the statute
depends on reading "provable claims" in § 59b as meaning
claims that may be proved then and there when the petition is
filed. But, if it can be seen then and there that the claims are
of a kind that can be proved in the proceedings, the words are
satisfied; and further, no reason appears why a liquidation may
not be ordered on the filing of the petition, to ascertain whether
it is filed rightly or not.
It is said that an unfounded claim of this sort might be used
as a weapon to enforce an unjust demand or to make a solvent
hut struggling debtor bankrupt. Re Big Meadows Gas Co., 113
Fed. 97 4. But an unjust demand may be made for a liquidated
sum, also, and we have mentioned the injustice on the other side.
Again, it has been suggested that a cause of action for a breach
of warranty really is for deceit, and sounds in tort, claims for
torts not being mentioned among the ''debts which may be
proved'' in § 63a. Re Morales, 105 Fed. 761. No doubt at common law a false statement as to present' facts gave rise -to an
aetio11 of tort, if the statement was made at the risk., of the
speaker , a11cl led to harm. But ordinarily the risk was not taken
by the speaker unless the statement was fraudulent; and it was
precisely because it was a wa:rranty,-that is, an absolute undertaking by contract that a fact was true,-that, if a warranty
was alleged, it was not necessary to lay the scienter. Schuch·
ardt v. Allen, 1 Wall. 350, 17 L. ed. 642; Norton v. Doherty, 3
Gray, 372, 63 Am. Dec. 758. In other words, a claim on a war-
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ranty, as such, necessarily was a claim arising out of a con-

tract, even if, in case of actual fraud, there might be an inde-

pendent claim purely in tort.

Judgment affirmed.7

2. Contingent Claims

ranty, as such, necessarily was a claim arising out of a contract, even if, in case of actual fraud, there might be an independent claim purely in tort.
Judgment affirmed.7

MOCH v. MARKET ST. NAT. BANK

In re GERSON

107 Fed. 897, 47 C. C. A. 49

(Circuit Court of Appeals, Third Circuit. April 22, 1901)

2 . . Contingent Claims

ACHESON, Circuit Judge. The question presented by this

appeal is whether the liability of a bankrupt indorser of commer-

MOCH v. MARKET ST. NAT. BANK

cial paper, whose liability did not become absolute until after the

filing of the petition in bankruptcy, may be proved against his

In re GERSON

estate after such liability has become fixed, and within the time

limited for proving claims. By the first section of the bankrupt

law,—the act of July 1, 1898,—it is declared that the word

107 Fed. 897, 47 C. C. A. 49

"debt," as used in the act, shall include "any debt, demand, or

claim provable in bankruptcy." §63 declares what debts of

(Circuit Court of Appeals, Third Circuit. April 22, 1901)

the bankruptcy may be proved and allowed against his estate,

and ranges the provable debts in five subdivisions, numbered

from 1 to 5, inclusive. For present purposes we need quote only

two of those subdivisions, namely:
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"(1) A fixed liability, as evidenced by a judgment or an in-

strument in writing, absolutely owing at the time of the filing

of the petition against him, whether then payable or not, with

any interest thereon which would have been recoverable at that

date or with a rebate of interest upon such as were not then pay>

able and did not bear interest;" "(4) founded upon an open

account, or upon a contract express or implied."

Clearly the liability of an indorser is within the very words

of this fourth subdivision. As was said by the Supreme Court

in Martin v. Cole, 104 U. S. 30, 37, 26 L. ed. 647, the contract

created by the indorsement of commercial paper is an "express

7—As to provability of claim for v. Magwire, 15 Wall. 549; B«ed v.

damages for breaches of covenants Pierce, 36 Me. 455.

for title in deed of land see Riggin

ACHESON, Circuit Judge. The question presented by this
appeal is whether the liability of a bankrupt indorser of commercial paper, whose liability did not become absolute until after the
filing of the petition in bankruptcy, may be proved against his
estate after such liability has become fixed, and within the time
limited for proving claims. By the first section of the bankrupt
law,-the act of July 1, 1898,-it is declared that the word
"debt," as used in the act, sh.all include "any debt, demand, or
claim provable in bankruptcy." § 63 declares what debts of
the bankruptcy may be proved and allowed against his estate,
and ranges the provable debts in five subdivisions, numbered
from 1 to 5, inclusive. For present purposes we need quote ouly
two of those subdivisions, namely :
" ( 1) A fixed liability, as evidenced by a judgment or an instrument in writing, absolutely owing at the time of the filing
of the petition against him, whether then payable or not, with
any interest thereon which would have been recoverable at that
date or with a rebate of interest upon such as were not then pay,.
able and did not bear interest;" " ( 4) founded upon an open
account, or upon a contract express or implied.''
Clearly the liability of an indorser is within the very words
of this fourth subdivision. As was said by the Supreme Court
in Martin v. Cole, 104 U. S. 30, 37, 26 L. ed. 647, the contract
created by the indorsement of commercial paper is an ''express
7-As to provability of claim for
damages for breaches of covenants
for title in deed of land aee Riggin

,.. Magwire, 15 Wall. 549; Reed v.
Pierce, 36 Me. 455.
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contract,'' and '' its terms are certain, fixed, and definite.'' The

indorser's engagement is to pay a sum certain at a fixed date,

to wit, the amount of the bill or note at its maturity, if it is

not paid upon due presentment by the party primarily liable,

upon due notice of its dishonor being given to the indors-er. if

it can be affirmed that such an unmatured liability is not a

"debt," in a technical sense, certainly it is a "demand"' or

"claim," and comes, it seems to us, within the scope of flu

fourth subdivision of § 63 of the act. The primary purpoj»;- of

the bankrupt act was to relieve insolvent debtors from th-.-u

pecuniary liabilities, and to secure ratable distribution of their

estates among their creditors. It is not, then, to be lightly be-

lieved that congress intended to exclude from the operation and

benefits of the act unmatured indorsements of commercial paper,

which in every commercial community so often constitute a large

proportion of the indebtedness of failing debtors. Of course, if

not provable, such liabilities are not discharged. Now, a con-

struction leading to results so foreign to the general purpose

of the law is not to be adopted unless plainly required by the

language of the act. We cannot see that such an interpretation

is demanded by anything contained in the act. The first and

fourth subdivisions of § 63 are distinct provisions, and are, we
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think, independent of each other. We are unable to agree to

the proposition that subdivision 1 qualifies, and is to be carried

down and read into, subdivision 4. On the face of the act they

are distinct. Moreover, reasonable effect can be given to both

by treating them as separate and independent clauses. There

are well-known instruments—for example, surety bonds—under

which the liability is contingent on future defaults, and where

the amount of liability is wholly uncertain, depending on the

nature of the default. To instruments of this character, where

the liability is remote and is uncertain in amount and other-

wise, subdivision 1 is fairly referable; but we think, with the

court below, that the contract created by the indorsement of com-

mercial paper is not governed by that subdivision, but falls

within subdivision 4, which embraces debts, claims, or demands

founded upon contracts, express or implied. Accordingly the

order of the District Court allowing the claim of the Market

Street National Bank against the estate of the bankrupt, Joel

J. Gerson, is affirmed.

contract,'' and ''its terms are certain, fixed, and definite. '' Th~
indorser's engagement is to pay a sum certain at a fixed date.
to wit, the amount of the bill or note at its maturit~·, if it il'
not paid upon due presentment by the party primarily liable,
upon due notice of its dishonor being given to the imlor~er. If
it can be affirmed that such an umnatured liability is not .1
''debt,'' in a technical sense, certainly" it is a ··demand·· t; r
''claim,'' ai1d comes, it seems to us, within the scope of r I!,
fourth subdivision of § 63 of the act. The primary purpe;::..· Ll
the bankrupt act was to relieve insolvent debtors from tl1 . ~:
pecuniary liabilities, and to secure ratable distribution of thcjr
estates among their creditors. It is not, then, to be lightly believed that congress intended to exclude from the operation and
benefits of the act w1matured indorsements of commercial paper,
which in every commercial community so often constitute a large
proportion of the indebtedness of failing debtors. Of course, if
not provable, such liabilities are not discharged. Now, a construction leading to results so foreign to the general purpose
of the law is not to be adopted unless plainly required by the
language of the act. We cannot see that such an interpretation
is demanded by anything contained in the act. The first aud
fourth subdivisions of § 63 are distinct provisions, and are, we
think, independent of each other. We are unable to agree to
the proposition that subdivision 1 qualifies, and is to be carried
down and .read into, subdivision 4. On the face of the net they
are distinct. Moreover, reasonable effect can be given to both
by treating them as separate and independent clauses. There
are well-known instruments-for example, surety bonds-under
which the liability is contingent on future defaults, and where
the amount of liability is wholly uncertain, depending on the
nature of the default. To instruments of this character, where
the liability is remote and is uncertain in amount and otherwise, subdivision 1 is fairly referable; but we think, with the
court below, that the contract created by the indorsernent of commercial paper is not governed by that subdivision, but falls
within subdivision 4, which embraces debts, claims, or demands
founded upon contracts, express or implied. Accordingly the
order of the District Court allowing the claim of the Market
Street National Bank against the estate of the bankrupt, Joel
J. Gerson, is affirmed.
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PHILLIPS et al. v. DREHER SHOE CO.

112 Fed. 404

PHILLIPS et al. v. DREHER SHOE CO.

(District Court, M. D. Pennsylvania. January 9, 1902)

ARCHBALD, District Judge. On September 16, 1901, H. L.

112 Fed. 404

Phillips and nine others, all of Selins Grove, Pa., filed a cred-

itors' petition against W. A. Dreher and Floyd A. Wetherby,

(District Court, M. D. Pennsylvania. January 9, 1902)

trading as the Dreher Shoe Company, of the same place, to have

them declared bankrupts on the ground that they were insolvent,

and had made an assignment for the benefit of creditors. In

the petition they set forth that they were creditors of the said

company having provable claims amounting in the aggregate to

$1,000, each of the petitioners being an indorser or surety upon

one of a series of ten notes for $100 each, signed by the Dreher

Shoe Company, dated May 1, 1901, and payable in one year from

date; these notes having been discounted by the First National

Bank of Selins Grove, and then held by it. On this showing a

subpoena and order to show cause were issued, returnable Oc-

tober 26th, and duly served. No response was made at the return

day by the alleged bankrupts, but on October 28th Fr. Otto

Muller and two other creditors came in and obtained a rule to

show cause why the proceedings should not be dismissed be-

cause the petitioners did not hold provable claims, and in this,
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on November 19th, the alleged bankrupts and two other creditors

joined. A copy of one of the notes—which are all alike—was

produced at the argument, and shows that the petitioners are

not indorsers, but joint makers with the Dreher Shoe Company.

But, however that may be, they were at the time of filing the

petition, and still are, sureties, and no more. The bank holds

the notes, by which they, as well as the principal debtors, are

bound; and, while it declines to move, and has at the same time

notified the sureties that they will be looked to, nothing has been

done to enforce the obligations, which are, in fact, not yet due;

nor have the sureties paid or been called upon to pay them. Un-

der such circumstances it is difficult to see how the proceedings

ean be maintained. On each of the notes referred to the debt

or claim is that of the holder of the obligation to whom it is due,

the surety having no direct interest in it, being only secondarily

or contingently liable. He may pay the debt, and become the

holder, with all the rights incident thereto; but unless and until

he does he occupies a secondary and subordinate position. The

ARCHBALD, District Judge. On September 16, 1901, H. L.
Phillips and nine others, all of Selins Grove, Pa., filed a creditors' petition against W. A. Dreher and Floyd A. Wetherby,
trad.ing as the Dreher Shoe Company, of the same place, to have
them declared bankrupts on the ground that they were insolvent,
and had made an assignment for the benefit of creditors. In
the petition they set forth that they were creditors of the said
compauy having provable claims amounting in the aggregate to
$1,000, each of the petitioners being an indorser or surety upon
one of a series of ten notes for $100 each, signed by the Dreher
Shoe Company, dated May 1, 1901, and payable in one year from
date; these notes having been discounted by the First National
Bank of Selins Grove, and then held · by it. On this showing a
subpoena and order to show cause were issued, returnable Qc.
tober 26th, and duly served. No response was made at the return
day by the alleged bankrupts, but on 0('.tober 28th Fr. Otto
~lullcr and two other creditors came in and obtained a rule to
show cause why the proceedings should not be dismissed because the petitioners did not hold pr9vable claims, and in this,
on November 19th, the alleged be.nkrupts and two other creditors
joined. A copy of one of the notes-which are all alike-was
produced at the argument, and shows that the petitioners are
not indorsers, but joint makers with the Dreher Shoe Company.
But, however that may be, they were at the time of filing the
petition, and still are, sureties, and no more. The bank holds
the notes, by which they, as well as the principal debtors, are
bound ; and, while it declines to move, and has at the same time
notified the sureties that they will be looked to, nothiug has been
done to enforce the obligations, which are, in fact, not yet due;
nor have the sureties paid or been called upon to pay them. Under such circumstances it is difficult to see how the proceedings
ran be maintained. On each of the notes referred to the deht
or claim is that oi the holder of the obligation to whom it is due,
the: surety having no direct interest in it, being only secondarily
or eontiugently liable. He may pay the debt, and become thE>
holder, with all the rights incident thereto; but unless and until
lie does he occupies a secondary and subordinate position. The
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right to move is, in the first instance, lodged in the one who is

actually possessed of the obligation of the debtor. The surety

has, however, an interest to protect, which the bankruptcy law

recognizes; and, in order to accord him what it considers a proper

measure of relief, it provides in § 57t that'' whenever a creditor,

whose claim against a bankrupt estate is secured by the indi-

vidual undertaking of any person, fails to prove such claim, such

person may do so in the creditor's name, and if he discharge

such undertaking in whole or in part, he shall be subrogated to

that extent to the rights of the creditor." No one has any rights

under the bankrupt law outside of what it gives him, and those

of a surety are defined by this section, beyond which he cannot

go. By it he has the right to prove, in case the principal cred-

itor fails to do so. He does not, indeed, have to discharge the

obligation in order to have this privilege, but, in case he does

do so, in whole or in part, he becomes entitled to that extent

to the right of subrogation, and, in any event, when he proves

the debt, he proves it not in his own name, but in that of the

original holder. In re Christensen, 2 Nat. Bankr. N. 1094. The

particular point to be noticed in the present connection with

regard to the position of the surety is that he only has a right

to prove in case the principal creditor fails to do so, and the

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

latter cannot be said to fail until he has had an opportunity and

passed it by, which can only occur when, by proceedings duly

instituted, the estate of the debtor has been drawn into the bank-

ruptcy court to be there administered, and all parties have been

called upon to make known their claims. When that has been

done, and he neglects to act, the surety, so as not to be preju-

diced, may himself prove the debt in his stead. This, so far as

I can see, is all the relief given by the act, and, whether adequate

or inadequate, it must suffice. It follows from this that at the

outstart the surety who has not taken up the obligation has

no provable claim, and therefore has no standing to petition. It

is not provided in the law that at that stage he can intervene,

either in his own name or in the name of the creditor, and in-

stitute involuntary proceedings. All that he can do is to prove

the claim later on, if the creditor fails to do so after somebody

else has moved. This is the view taken by In re Riker, 18 Nat.

Bankr. R. 393, Fed. Cas. No. 11,833, a case arising under the

act of 1867, where the provisions were fully as favorable to the

surety as here. Two of the petitioners there were indorsers on

notes of the debtor, which had been turned over for value to a

right to move is, in the first instance, lodged in the one who is
actually possessed of the obligation of the debtor. The surety
has, however, an interest to protect, which the bankruptcy law
recognizes; and, in order to accord him what it considers a proper
measure of relief, it provides in § 57i that "whenever a creditor,
whose claim against a bankrupt estate is secured by the iudividual undertaking of any person, fails to prove such claim. sueh
person may do so in the creditor's name, and if he discharge
such undertaking in whole or in part, he shall be subrogated to
that extent to the rights of the creditor." No one has any rights
under the bankrupt law outside of what it gives him, and those
of a surety are defined by this section, beyond which he cannot
go. By it he has the right to prove, in cue the principal cred. itor fails to do so. He does not, indeed, have to discharge the
obligation in order to have
this privilege, but, in case he does
I
do so, in whole or in part, he becomes entitled to that extent
to the right of subrogation, and, in any event, when he proves
the debt, he proves it not in his own name, but in that of the
original holder. In re Christensen, 2 Nat. Bankr. N. 1094. The
particular point to be noticed in the present connection with
regard to the position of the surety is that he only has a right
to prove in case the principal creditor fails to do so, and the
latter cannot be said to fail until he has had an opportunity and
passed it by, which can only occur when, by proceedings duly
instituted, the estate of the debtor has been drawn into the bankruptcy court to be there administered, and all parties have been
called upon to make known their claims. When that has been
done, and he neglects to act, the surety, so as not to be prejudiced, mAy himself prove the debt in his stead. This, so far as
I can see, is all the relief given by the act, and, whether adequate
or inadequate, it must suffice. It follows from this that at the
outstart the surety who has not taken up the obligation bas
no provable claim, and therefore has no standing to petition. It
is not provided in the law that at that stage he can intervene,
either in his own name or in the name of the creditor, and institute involuntary proceedings. All that be can do is to prove
the claim later on, if the creditor fails to do so after somebody
else has moved. This is the view taken by In re Riker, 18 Nat.
Bankr. R. 393, Fed. Cas. No. 11,833, a case arising under the
act of 1867, where the provisions were fully as favorable to the
surety as here. Two of the petitioners there were indorsers on
notes of the debtor, which had been turned over for value to a
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third party, in whose hands they had been dishonored at ma-

turity, and the indorsers notified that they would be held; and,

notwithstanding that their liability was so fixed, it was decided

that they were not entitled to petition. "It seems," says

Choate, J., "the notes objected to were not demands due abso-

lutely to the petitioning creditors, but ou which, in case the

holders should not prove, they could make proof * * * in

the creditor's name or otherwise. The holder is the creditor,

who, in the first instance, has exclusively the right to prove;

and the liability of the maker to the indorsers is only contingent

in its nature, and his claim is only provable in a certain event,

which cannot happen until after the adjudication, viz., the

neglect of the holder to prove." This is squarely to the point,

and confirms my own reading of the law. Nor do I find anything

to contravene it in Mace v. Wells, 7 How. 272, 12 L. ed. 698, or

In re Nickodemus, 3 Nat. Bankr. R. 230, Fed. Cas. No. 10,254,

relied on by counsel for the petitioners. I am forced, therefore,

to conclude that the sureties had no standing to institute the

present proceedings, which must accordingly fall.

The rule is made absolute, and the petition and all proceed-

ings thereunder are dismissed.8

SWARTS v. SIEGEL et al.
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117 Fed. 13, 54 C. C. A. 399

(Circuit Court of Appeals, Eighth Circuit. July 21, 1902) .

SANBORN, Circuit Judge. These are appeals from the decree

of the District Court directing that the claim of F. Siegel &

Bro. against the estate of the Siegel-Hillman Dry Goods Com-

pany, a corporation and a bankrupt, be disallowed unless the

claimants repay to the trustee the sums of $14,600 and $5,219.63,

third party, in whose hands they had been dishonored at maturity, and the indorsers notified that they would be held ; and,
notwithstanding that their liability was so fixed, it waa decided
that they were not entitled to petition. "It seems," says
Choate, J ., ''the notes objected to were not demands due absolu tely to the petitioning creditors, but on which, in case the
holders should not prove, they could make proof • • • in
the creditor's name or otherwise. The holder is the creditor,
who, in the first instance, baa exclusively the right to prove;
and the liability of the maker to the indorsers is only contingent
in its nature, and his claim is only provable in a certain event,
which cannot happen until after the adjudication, viz., the
neglect of the holder to prove.'' This is squarely to the point,
and confirms my own reading of the law. Nor do I find anything
to contravene it in Mace v. Wells, 7 How. 272, 12 L. ed. 698, or
In re Nickodemus, 3 Nat. Bankr. R. 230, Fed. Cas. No. 10,254,
relied on by counsel for the petitioners. I am forced, therefore,
to conclude that the sureties had no standing to institute the
present proceedings, which must accordingly fall.
The rule is made absolute, and the petition and all proceedings thereunder are dismissed.8

which the court held to constitute preferences given to the

claimants which they were required to surrender under § 57g

of the bankrupt act of 1898. The claimants appealed from this

decree because it required them to restore the $14,600 and the

SWARTS v. SIEGEL et al.

$5,219.63 as a condition of the allowance of their claim. The

trustee appealed from it because it did not require the claimants

117 Fed. 13, 54 C. C. A. 399

8—See Inaley v. Garside, 121 Fed.

699; In re Dr. Vorhees Co., 187

(Circuit Court of Appeals, Eighth Circuit. July 21, 1902)

Fed. 611, 629, 633.

SANBORN, Circuit Judge. These are appeals from the decree
of the District Court directing that the claim of F. Siegel &
Bro. against the estate of the Siegel-Hillman Dry Goods Company, a corporation and a bankrupt, be disallowed unless the
claimants repay to the trustee the sums of $14,600 and $5,219.63,
which the court held to constitute preferences given to the
daimants which they were required to surrender under § 57g
of the bankrupt act of 1898. The claimants appealed from this
decree because it required them to restore the $14,600 and the
$5,219.63 as a condition of the allowance of their claim. The
trustee appealed from it because it did not require the claimants
8-See Inllley v. Garside, 121 Fed.
699; In re Dr. Vorhees Co., 187
Fed. 611, 629, 633.

416

ADMINISTRATION

ADMINISTRATION

416

to repay to him $20,000 more as a condition of the allowance' of

their claim.

1. • • * Four months prior to February 6, 1900, when

the dry goods company was adjudicated a bankrupt, the Fourth

National Bank of St. Louis held the promissory notes of this

corporation for $25,000 upon which the claimants, F. Siegel &

Bro., had indorsed their names before the notes were discounted

for the purpose of giving them credit, so that they became

accommodation makers thereon. Within four months preceding

the filing of the petition in bankruptcy, the dry goods company,

while it was insolvent, paid to the bank $14,600 on some of these

notes, and the bank innocently received these payments. On

December 30, 1899, when the petition in bankruptcy was filed,

the bank held a claim against the corporation for $10,600 and

interest upon some of these notes which had been indorsed by

the claimants, and for $35,000 upon other notes of the bankrupt

which had not. been so indorsed. After the adjudication in

bankruptcy Siegel & Bro. paid $10,535.46, the amount which

remained due upon some of these notes which they had indorsed,

and one of the items of their claim against the estate of the bank-

rupt is the amount which they so paid. Their claim consists of

various items aggregating about $35,000. The court below di-
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rected the disallowance of their claim unless they refunded the

$14,600 which the bank had received on the notes which Siegel &

Bro. had indorsed.

• ••••••••

[After discussing the question of subrogation, the court con-

tinued]:

There is another reason why Siegel & Bro. are not entitled to

the allowance of their claim unless the $14,600 is repaid. It is

that they were creditors of the dry goods company when that

amount was paid to the bank. A creditor is "one who gives

credit in business transactions." Cent. Diet. p. 1341, tit. "Cred-

itor. '' Siegel & Bro. gave credit to the dry goods company in a

business transaction. They signed its notes, became absolutely

liable to pay them, and thereby gave it credit. If they had simply

indorsed them, and thus become only contingently liable, the same

result would have followed. One who loans his credit to another

is as much his creditor as one who loans his money to him. A

creditor is "one who has the right to require the fulfillment of

an oMigation or contract." Bouv. Law Diet. p. 435. An in-

dorser, an accommodation maker, or a surety on an obligation

to repay to him $20,000 more as a condition of the allowance- of
their claim.
1. • • • Four months prior to February 6, 1900, when
the dry goods company wa.s adjudicated a bankrupt, the Fourth
National Bank of St. Louis held the promissory notes of this
corporation for $25,000 upon which the claimants, F. Siegel &
Bro., had indorsed their names before the notes were discounted
for the purpose of giving them credit, so that they became
accommodation makers thereon. Within four months preceding
the filing of the petition in bankruptcy, the dry goods company,
while it wa.s insolvent, paid to the bank $14,600 on some of these
notes, and the bank innocently received these payments. On
December 30, 1899, when the petition in bankruptcy was filed,
the bank held a claim against the eorporation for $10,600 and
interest upon some of these notes which had been indorsed by
the claimants, and for $35,000 upon other notes of the bankrupt
which had not. been so indorsed. After the adjudication in
bankruptcy Siegel & Bro. paid $10,535.46, the amount which
remained due upon some of these notes which they had indorsed,
and one of the items of their claim against the estate of the baukru pt is the amount which they so paid. Their claim consists of
various items aggregating about $35,000. The court below di·
rected the disallowance of their claim unless they refunded the
$14,600 which the bank had received on the notes which Siegel &
Bro. bad indorsed.

•

•

•

•

•

•

•

•

•

[After discussing the question of subrogation, the court continued]:
There is another reason why Siegel & Bro. are not entitled to
the allowance of their claim unless the $14,600 is repaid. It is
that they were creditors of the dry goods company when that
amount was paid to the bank. A creditor is ''one who gives
credit in business transactions.'' Cent. Diet. p. 1341, tit. '' Creditor.'' Siegel & Bro. gave credit to the dry goods company in a
business transaction. They signed its notes, became absolutely
liable to pay them, and thereby gave it credit. If they had simply
indorsed them, and thus become only contingently Jiable, the,.same
result would have followed. One who loans his credit to another
is as much bis creditor as one who loans his money to him. A
creditor is ''one who has the right to require the fulfillment of
an obligation or contract.'' Bouv. Law Diet. p. 435. An indorser, an accommodation maker, or a surety on an obligation
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of a debtor has a right to require the fulfillment of the obliga-

tion or contract of that debtor. "'Creditor' shall include any

one who owns a demand or claim provable in bankruptcy." § 1,

subd. 9, Bankr. Law 1898. '' Debts of a bankrupt may be proved

and allowed against his estate which are (1) a fixed liability

• * * (4) founded upon an open account or upon a con-

tract express or implied." § 63. Provision is here made for the

proof of two classes of debts,—those which evidence fixed liabili-

ties of the debtor, and those founded upon contracts which evi-

dence contingent or uncertain liabilities. The debt of a principal

debtor to his indorser, his accommodation maker, or his surety

before the latter has paid the obligation is a contingent liability

founded upon contract, and falls directly within the terms and

meaning of subdivision 4 of this section. To make assurance

doubly sure, however, congress expressly provided that "when-

ever a creditor, whose claim against a bankrupt estate is se-

cured by the individual undertaking of any person, fails to

prove such claim, such person may do so in the creditor's name,

and if he discharge such undertaking in whole or in part he shall

be subrogated to that extent to the rights of the creditor.'' § 57t.

An indorser, an accommodation maker, or a surety on the obliga-

tion of a bankrupt is a person whose individual undertaking
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secures the claim against the bankrupt estate of the holder of that

obligation, and by the terms of this section he may prove that

claim whenever the creditor fails to do so. The language is

broad, comprehensive, and without exception. He has the same

right to prove it before as after he discharges the obligation in

whole or in part, and if he is an indorser he has the same right

to make his proof before as after his liability ceases to be con-

tingent and becomes fixed. The last clause of the paragraph,

"and if he discharge such undertaking in whole or in part he

shall be subrogated to that extent to the rights of the creditor,''

neither limits the class who may prove their claims under this

paragraph to those who have discharged their undertakings

entirely or partly, nor in any way restricts the class which the

earlier portion of the paragraph permits to establish their de-

mands against the estate of the bankrupt. On the other hand, it

adds emphasis and certainty to the patent meaning of the earlier

portion of the paragraph that the indorser or surety may prove

the claim in the name of the holder of the bankrupt's obligation

whenever the creditor fails to do so, and before, as well as

after, the surety discharges his undertakings, because, while such

a & A. Bankruptcy—27

of a debtor has a right to require the fulfillment of the obligation or contract of that debtor. " 'Creditor' shall include any
one who owns a demand or claim provable in bankruptcy." § 1,
subd. 9, Bankr. Law 1898. ''Debts of a bankrupt may be proved
and allowed against his estate which are (1) a fixed liability
• • • ( 4) fmmded upon an open account or upon a contract express or implied.'' § 63. Provision is here made for the
proof of two classes of debts,-those which evidence fixed liabilities of the debtor, and those founded upon contracts which evidence contingent or uncertain liabilities. The debt of a principal
debtor to his indorser, his accommodation maker, or his surety
before the latter has paid the obligation is a contingent liability
founded upon contract, and falls directly within the terms and
meaning of subdivision 4 of this section. To make assurance
doubly sure, however, congress expressly provided that "whenever a creditor, whose claim against a bankrupt estate is secured by the individual undertaking of any person, fails to
prove such claim, such person may do so in the creditor's name,
and if he discharge such undertaking in whole or in part he shall
be subrog,ated to that extent to the rights of the creditor." § 57i.
An indorser, an accommodation maker, or a surety on the obligation of a bankrupt is a person whose individual undertaking
secures the claim against the bankrupt estate of the holder of that
obligation, and by the terms of this section he may prove that
claim whenever the creditor fails to do so. The language i8
broad, comprehensive, and without exception. He has the same
right to prov~ it before as after he discharges the obligation in
whole or in part, and if he is an indorser he has the same right
to make his proof before as after his liability ceases to be contingent and becomes fixed. The last clause of the paragraph,
''and if he discharge such undertaking in whole or in part he
shall be subrogated to that extent to the rights of the creditor, ' '
neither limits the class who may prove their claims under this
paragraph to those who have discharged their undertakings
entirely or partly, nor in any way restricts the class which the
earlier portion of the paragraph permits to establish their demands against the estate of the bankrupt. On the other hand, it
adds emphasis and certainty to the patent meaning of the earlier
portion of the paragraph that the indorser or surety may prove
the claim in the name of the holder of the bankrupt's obligation
whenever the creditor fails to do so, and before, as well as
after, the surety discharges his undertakings, because, while sucli
H.

a.

A. Bankruptcy-27

418 ADMINISTRATION

418

AD:MINISTRATION

proof in the name of the creditor would send the dividends to

the original holder of the claim, the latter portion of the para-

graph adds the provision that if the surety discharges his un-

dertaking he shall then be subrogated to the rights of the original

holder, and hence to the right to receive the dividends. §§ 57*

and 63 (4) were obviously intended to prevent the injustice that

would be inflicted upon indorsers and sureties for the bankrupt

whenever the holders of their obligations should elect to make no

proof of their claims against the bankrupt estates, and to rely

exclusively upon the liabilities of the sureties if the latter were

not allowed to prove the claims. These sections have accom-

plished their purpose. The remedy they provided is as broad

and comprehensive as the evil which they were passed to pre-

vent, and an indorser or a surety has a provable claim against

the estate of a bankrupt, and is his creditor under the act of

1898 before, as well as after, his liability becomes fixed.

An indorser, an' accommodation maker, or a surety on the

obligation of a bankrupt is a creditor under the act of 1898,

and a payment on such an obligation by the principal debtor

while insolvent to the innocent holder of the contract within

four months before the filing of the petition for adjudication in

bankruptcy will constitute a preference which will debar the

indorser, accommodation maker, or surety from the allowance
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of any claim in his favor against the estate of the bankrupt

unless the amount so paid is first returned to that estate. Bankr.

Act 1898 (30 Stat. 544) §§ 1 (9), 57i, 63a (1, 4); Landry v.

Andrews, 6 Am. Bankr. R. 281, 284, 48 Atl. 1036; In re Rea, 82

Iowa, 231, 239, 48 N. W. 78; Cutler v. Steele, 85 Mich. 627, 632,

48 N. W. 631; Dunnigan v. Stevens, 122 Ill. 396, 401, 404, 13

N. B. 651, 3 Am. St. Rep. 496; Ahl v. Thornor, 1 Fed. Cas. 220,

222 (No. 103); Sill v. Solberg (C. C), 6 Fed. 468, 474, 477;

Scammon v. Cole, 21 Fed. Cas. 627, 628 (No. 12,432); Cooking-

ham v. Morgan, 6 Fed. Cas. 454, 455 (No. 3,183) ; In re Gerson

(D. C), 105 Fed. 891; Bartholow v. Bean, 18 Wall. 635, 21 L.

ed. 866; In re Waterbury Furniture Co. (D. C), 114 Fed. 255.

This conclusion has not been reached without a careful com-

parison of the pertinent provisions of §§38 and 39 of the bank-

rupt act of 1867 (14 Stat. 535, 536), and a thoughtful perusal

of the opinions in Singer v. Sloan, Fed. Cas. No. 12,899; Thomas

v. Woodbury, Fed. Cas. No. 13,916; Bean v. Laflin, Fed. Cas.

No. 1,172; Corbett v. Woodward, Fed. Cas. No. 3,223; and

proof in the name of the creditor would send the dividends to
the original holder of the claim, the latter portion of the paragraph adds the provision that if the surety discharges his undertaking he shall then be subrogated to the rights of the original
holder, and hence to the right to receive the dividends. §§ 57i
and 63 ( 4) were obviously intended to prevent the injustice that
would be inflicted upon indorsers and sureties for the bankrupt
whenever the holders of their obligations should elect to make no
proof of their claims against the bankrupt estates, and to rely
exclusively upon the liabilities of the sureties if the latter were
not allowed to prove the claims. These sections have accomplished their purpose. The remedy they provided is as broad
and comprehensive as the evil which they were p888ed to prevent, and an indorser or a surety has a provable claim against
the estate of a bankrupt, and is his creditor under the act of
1898 before, as well as after, his liability becomes fixed.
An indorser, an' accommodation maker, or a surety on the
obligation of a ba11krupt is a creditor under the act of 1898,
and a payment on such an obligation by the principal debt.or
while insolvent to the innocent holder of the contract within
four months before the filing of the petition for adjudication in
bankruptcy will constitute a preference which will debar the
indorser, accommodation maker, or surety from the allowance
of any claim in his faYor against the estate of the bankrupt
unless the amount so paid is first returned to that estate. Bankr.
Act 1898 (30 Stat. 544) §§ 1 (9), 57i, 63a (1, 4); Landry v.
Andrews, 6 Am. Bankr. R. 281, 284, 48 Atl. 1036; In re Rea, 82
Iowa, 231, 239, 48 N. W. 78; Cutler v. Steele, 85 Mich. 627, 632,
48 N. \V. 631; Dunnigan v. Stevens, 122 Ill. 396, 401, 404, 13
N. E. 651, 3 Am. St. Rep. 496; Ahl v. Thornor, 1 Fed. Cas. 220,
222 (No. 103); Sill v. Solberg (C. C.), 6 Fed. 468, 474, 477;
Scammon v. Cole, 21 Fed. Cas. 627, 628 (No. 12,432) ; Cookingham v. Morgan, 6 Fed. Cas. 454, 455 (No. 3,183); In re Gerson
(D. C.), 105 Fed. 891; Bartholow v. Bean, 18 Wall. 635, 21 L.
ed. 866; In re Waterbury Furniture Co. (D. C.), 114 Fed. 255.
This conclusion has not been reached without a careful comparison of the pertinent provisions of §§ 38 and 39 of the bankrupt act of 1867 ( 14 Stat. 535, 536), and a thoughtful perusal
of the opinions in Singer v. Sloan, Fed. Cas. No. 12,899; Thomas
v. \\<·oodhury, Fed. Cas. No. 13,916; Bean v. Laflin, Fed. Cas.
No. 1,172; Corbett v. Woodward, Fed. Cas. No. 3,223; and

CONTINGENT CLAIMS

CONTINGENT CLAIMS

419

419

Swarts v. Siegel (C. C), 114 Fed. 1001. This portion of our

labors, however, has been fruitless chiefly for the reason that

the language of the act of 1898 upon this subject appears to us

to be too plain for exegesis or interpretation. Attempted judicial

construction of the unequivocal language of a statute or of a

contract serves only to create doubt and to confuse the judgment.

There is no safer or better settled canon of interpretation than

that when language is clear and unambiguous it must be held to

mean what it plainly expresses, and no room is left for con-

struction. Knox Co. v. Morton, 15 C. C. A. 671, 673, 68 Fed.

787, 789; Railway Co. v. Sage, 17 C. C. A. 558, 565, 71 Fed. 40,

47; U. S. v. Fisher, 2 Cranch, 358, 399, 2 L. ed. 304; Railway

Co. v. Phelps, 137 U. S. 528, 536, 11 Sup. Ct. 168, 34 L. ed. 767.

The accepted and customary definition of the term '' creditor,''

its definition in the act of 1898, the clear terms and patent

meaning of the provisions of that act upon the subject under

discussion, the better reasons and the greater weight of authority,

all converge to establish and sustain the conclusion that an in-

dorser, an accommodation maker, or a surety for a bankrupt is

his creditor; and the result is that whether we are governed by

the general definition of the term, or by the specific provisions

of the statute, Siegel & Bro. held a provable claim against the
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estate of the dry goods company, and were its creditors when

the $14,600 was paid to the bank; and as that payment depleted

the estate, and its enforcement will enable Siegel & Bro. to ob-

tain a larger percentage of their claim out of the estate of the

bankrupt than other creditors of the same class will receive,

their claim against the estate cannot be allowed unless the $14,600

is first returned to the trustee.

•••

The result is that the claim of F. Siegel & Bro. against the

estate of the bankrupt cannot be lawfully allowed unless before

its allowance * • • the sum of $14,600 is paid back to the

trustee either by the Fourth National Bank of St. Louis or by

Siegel & Bro. * * • The decree which is challenged by these

appeals is reversed, and the case is remanded to the court be-

low, with directions to enter orders and take further proceed-

ings herein not inconsistent with the views expressed in this

opinion and in the opinion in the case of Swarts v. Fourth Nat.

Bank, which is filed herewith.

Swarts v. Siegel {C. C.), 114 Fed. 1001. This portion of our
labors, however, has been fruitless chiefly for the reason that
the language of the act of 1898 upon this subject appears to us
to be too plain for exegesis or interpretation. Attempted judicial
construction .of the unequivocal language of a statute or of a
contract serves only to create doubt and to confuse the judgment.
There is no safer or better settled canon of interpretation than
that when language is clear and unambiguous it must be held to
mean what it plainly expresses, and no room is left for construction. Knox Co. v. :Morton, 15 C. C. A. 671, 673, 68 Fed.
787, 789; Railway Co. v. Sage, 17 C. C. A. 558, 565, 71 Fed. 40,
47; U. S. v. Fisher, 2 Cranch, 358, 399, 2 L. ed. 304; Railway
Co. v. Phelps, 137 U.S. 528, 536, 11 Sup. Ct. 168, 34 L. ed. 767.
The accepted a.nd customary definition of the term ''creditor,''
its definition in the act of 1898, the clear terms a.nd patent
meaning of the provisions of that act upon the subject under
discussion, the better reasons and the greater weight of authority,
all converge to E>.stablish and sustain the conclusion that an indorser, an accommodation maker, or a surety for a bankrupt is
his creditor; and the result is that whether we are governed by
the general definition of the term, or by the specific provisions
of the statute, Siegel & Bro. held a provable claim against the
estate of the dry goods company, and were its creditors when
the $14,600 was paid to the bank ; and as that payment depleted
the estate, and its enforcement will enable Siegel & Bro. to obtain a larger percentage of their claim out of the estate of the
bankrupt than other creditors of the same class will receive,
their claim agaiust the estate cannot be allowed unless the $14,600
is first returned to the trustee.

• • •

The result is that the claim of F. Siegel & Bro. against the
estate of the bankrupt cannot be lawfully allowed unless before
its allowance • • • the sum of $14,600 is paid back to the
trustee either by the Fourth National Bank of St. Louis or by
Siegel & Bro. • • • The decree which is challenged by these
appeals is reversed, and the case is remanded to the court below, with directions to enter orders and take further proceedings herein not inconsistent with the views expressed in this
opinion and in the opinion in the case of Swarts v. Fourth Nat.
Bank, which is filed herewith.
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GODING v. ROSCENTHAL

GODING v. ROSCENTHAL

180 Mass. 43, 61 N. E. 222

/

(Supreme Judicial Court of Massachusetts. October 18, 1901)

180 Mass. 43, 61 N. E. 222

BARKER, J. By the execution of the bond of March 29, 1898,

to Aug, in which the present plaintiff was a surety for the

(Supreme Judicial Court of Massachusetts. October 18, 1901)

present defendant, the latter incurred an obligation to the pres-

ent plaintiff to reimburse him any amount which he might be

BARKER, J. By the execution of the bond of March 29, 1898,

compelled as surety to pay upon the bond. This obligation was

to Aug, in which the present plaintiff was a surety for the

in force when, on February 13, 1900, the present defendant-s

petition in bankruptcy was filed. It was an obligation founded

upon an implied contract, and it was evidenced by an instrument

in writing, and in one sense it was a fixed liability. But no debt

was absolutely owing at the time of the petition. The obliga-

tion was contingent upon the happening of a breach of the bond

and a payment by the surety. The payment by the surety was

not until June 12, 1900, and there seems to have been no breach

of the bond before that date. Therefore neither the obligee in

the bond nor the surety could prove in the bankruptcy proceed-

ings a claim founded upon the bond, unless merely contingent

claims are provable under the bankruptcy act of 1898. The ulti-

mate decision of that question is yet to be made by the Supremo

Court of the United States. But in Morgan v. Wordell, 178 Mass.
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350, 59 N. E. 1037, this court assumed that such claims were

not provable under the act, and we follow that view in the

present case.

Exceptions sustained.8

HAYER v. COMSTOCK

115 Iowa 187, 88 N. W. 351

(Supreme Court of Iowa. December 20, 1901)

GIVEN, C. J. 1. The agreed statement of facts is as follows:

"On May 26, 1900, the following agreed statement of facts was

filed with the clerk of the Wright County District Court, to-wit:

'It is hereby agreed by and between the plaintiff and the de-

fendant in the above-entitled action that on December 2, 1893,

9—Smith v. McQuillin, 193 Mass. Hams & Co. v. U. S. Fidelity, etc.,

£89; Ogilby v. Munro, 101 N. Y. Co., 11 Ga. App. 635, 75 S. E.

Supp. 753, 52 Misc. 170; B. P. Wil- 1067, aoc.

1

present defendant, the latter incurred an obligation to the present plaintiff to reimburse him any amount which he might be
compelled as surety to pay upon the bond. This obligation l\'as
in force when, on February 13, 1900, the present defendaut 's
petition in bankruptcy was filed. ft was an obligation founded
upon an implied contract, and it was evidenced by an instrument
in writiug, and in one sense it was a fixed liability. But no debt
was absolutely owing at the time of the petition. The obligation was contingent upon the happening of a breach of the bond
and a payment by the surety. The payment by the surety was
not until June 12, 1900, and there seems to have been no breach
of the bond before that date. Therefore neither the obligee in
the bond nor the surety could prove in the bankruptcy proceedings. a claim founded upon the bond, unless merely contingent
claims are provable under the bankruptcy act of 1898. The ulti·
mate decision of that question is yet to be made by the Supremo
Court of the United States. But in :Morgan v. Wordell, 178 Mass.
350, 59 N. E. 1037, this court assumed that such claims were
not provable under the act, and we follow that view in the
present case.
Exceptions sustained.9

HAYER v. COMSTOCK
115 Iowa 187, 88 N. W. 351
(Supreme Court of Iowa. December 20, 1901)
GIVEN, C. J. 1. The agreed statement of fact.a is as follows:
''On May 26, 1900, the following agreed statement of facts was
filed with the clerk of the Wright County District Court, t0-wit:
'It is hereby agreed by and between the plaintiff and the de·
fendant in the above-entitled action that on December 2, 1893,
9-Smith v. McQuillin, 193 Mass.
Ogilby v. Munro, 101 N. Y.
Supp. 753, 52 Misc. 170; R. P. Wil·
~89;

Iiams & Co. v. U. S. Fidelity, ete.,
Co., 11 Ga. App. 635, 75 S. E.
1067, GOO.
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the plaintiff, C. F. Hayer, signed the note attached to this state-

ment as surety for the defendarit; that the defendant failed and

neglected to pay said note; that on April 1, 1899, the plaintiff

had to, and did, pay the full amqunt of said note, to-wit, $193.60,

to the State Bank of Eagle Grove, Iowa, and that no part of

said amount has been repaid him; that in December, 1898, the

defendant filed his petition in the District Court of the United

States for the Northern District of Iowa, and was duly and

legally adjudged a voluntary bankrupt under the acts of Con-

gress relating to bankruptcy; that said note was duly scheduled

in said bankruptcy proceedings as one of defendant's liabilities;

that in such schedule the State Bank of Eagle Grove, Iowa,

payee of said note, was named as the owner and holder thereof,

and was duly notified of each step in said bankruptcy proceed-

ings as required by law; that in December, 1898, plaintiff, C. F.

Hayer, was informed by others of the pendency of said bank-

ruptcy proceedings, and had actual knowledge thereof after the

filing of the petition, although he was not listed as a creditor

therein; that on April 3, 1899, this defendant was by the judg-

ment of said United States Court discharged from all his debts;

that a certificate of such discharge was issued by said court and

delivered to defendant, a copy of which certificate is attached
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to defendant's answer herein, and is hereby made a part of this

statement of facts.'" The certificate of discharge is: "Prom

all debts and claims which existed on the 6th day of December,

A. D. 1898, on which day the petition for adjudication was filed

by him, except such debts as are by law excepted from the

operation of such discharge in bankruptcy." This claim is not

of the class excepted by law. The plaintiff claims that as he

had not, as surety, paid the note at the time the petition for

adjudication in bankruptcy was filed, there was no debt then

due to him, and he could not have his claim scheduled against

the bankrupt's estate; that he had no provable claim; and that

the discharge does not apply to his claim; while the defendant

contends that under the facts the discharge does apply, and

that therefore the court erred in rendering judgment against

him.

§ 17 of the bankruptcy law of 1898, under which this pro-

ceeding was had, provides that '' a discharge in bankruptcy shall

release a bankrupt from all of his provable debts," except cer-

tain debts of which this is not one. § 63, in specifying debts

which may be proved and allowed, names the following, among

the plaintiff, C. F. Hayer, sig11ed the note attached to this stnteme11t as surety for the defenda1it; that the defcndaut failed and
neglected to pay said note; that on April 1, 1899, the plaiu1 iff
had to, and did, pay the full am'\unt of said note, to-wit, $193.66,
to the State Bank of Eagle Grove, Iowa, and that no part of
said amount has been repaid him; that in December, 1898, the
defendant filed his petition in the District Court of the United
~itates for the Northern District of Iowa, and was duly and
legally adjudged a voluntary bankrupt under the acts of Congrt'ss r1~lating to bankruptcy; that said note was duly scheduled
in said bankruptcy proceedings as one of ddendant 's liabilities;
that in such schedule the State Ba11k of Eagle Grove, Iowa,
payee of said note, was named as the owner and holder thereof,
and was duly notified of each step in said bankruptcy proceedings as required by law; that in December, 1898, plaintiff, C. F.
Hayer, was informed by others of the pendency of said bankruptcy proceedi1;gs, and had actual knowledge thereof after the
filing of the petition, although he was not listed as a creditor
thereiu; that on April 3, 1899, this defendant was by the judgme!1t of said United States Court discharged from all his debts;
that a certificate of such discharge was issued by saicl court and
delivered to defendant, a copy of which certificate is attached
to defendant's answer herein, and is hereby made a part of this
statemeut of facts.' " The certificate of discharge is: "From
all debts and claims which existed on the 6th day of Deceml~er,
A. D. 1898, on which day the petition for adjudication was filed
by him, except such debts as are by law excepted from the
operation of such discharge in bankruptcy." This claim is not
of the class excepted by law. The plaintiff claims that as he
had not, as surety, paid the note at the time the petition for
adjudication in bankruptcy was filed, there was no debt then
due to him, and he could not have his claim scheduled against
the bankrupt's estate ; th.at he had no provable claim; and that
the discharge does not apply to his claim; while the defendant
contends that under the facts the discharge does apply, and
that therefore the ~ourt erred in rendering judgment against
him.
§ 17 of the baukruptcy law of 1898, under which this proceeding was had, provides th.at ''a discharge in bankruptcy shall
release a bankrupt from all of his provable debts,'' except certain debts of which this is not one. § 63, in specifying debts
which may be proved and allowed, names the following, among

422

422

ADMINISTRATION

ADMINISTRATION

others: "(1) A fixed liability as evidenced by judgment or an

instrument in writing absolutely owing at the time of the filing

of the petition against him, whether then payable or not, with

any interest thereon which would have been recoverable at that

date or with a rebate of interest upon such as were not then

payable and did not bear interest. • • • (4) Founded upon

an open account, or upon a contract express or implied." §16

provides that the liability of the surety for a bankrupt shall not

be altered by the discharge of such bankrupt, and paragraph

"i" of § 57 is as follows: "Whenever a creditor, whose claim

a gainst a bankrupt estate is secured by the individual under-

taking of any person, fails to prove such claim, such person may

do so in the creditor's name, and if he discharge such undertak-

ing in whole or in part he shall be subrogated to that extent to

the rights of the creditor." Paragraph 4 of order No. 21 of

"General Orders and Forms in Bankruptcy Established by the

Supreme Court of the United States" (18 Sup. Ct. vii.) is as

follows: "(4) The claims of persons contingently liable for

the bankrupt may be proved in the name of the creditor when

known by the party contingently liable. When the name of the

creditor is unknown such claim may be proved in the name of

the party contingently liable; but no dividend shall be paid
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upon such claim, except upon satisfactory proof that it will

diminish the pro tanto original debt."

This debt was a fixed liability evidenced by an instrument in

writing, and absolutely owing by the defendant at the time of

the filing of the petition" in bankruptcy, and therefore might be

proved against the estate as it was. It is the fact that the bank-

rupt absolutely owed this fixed liability, evidenced in writing, at

the time of the filing of the petition, that made it provable,

regardless of the person to whom it was owing. If the creditor

had failed to prove the claim, the plaintiff could have done so

in its name, not because the debt was then due to him, but be-

cause it was a fixed liability, evidenced in writing, and abso-

lutely owing by the defendant. Being proved as it was by the

creditor, it was not required that the surety should take any

further steps. We do not overlook the distinctions that exist as

between liability of the debtor to the creditor and his liability

to his surety, but we emphasize the fact that it was the fixed

liability, evidenced in writing, "absolutely owing" by the de-

fendant, that made this a provable claim against his estate. Said

paragraphs in § 57 and in the general orders of the Supreme

others : '' ( 1) A fixed liability as evidenced by judgment or an
instrument in writing absolutely owing at the time of the filing
of the petition against him, whether then payable or not, with
any interest thereon which would have been recoverable at that
date or with a rebate of interest upon such as were not then
payable and did not bear interest. • • • ( 4) Founded upon
an open account, or upon a contract express or implied.'' § 16
provides that the liability of the surety for a bank:ruP.t shall not
be altered by the discharge of such bankrupt, and paragraph
"i" of § 57 is as follows: "Whenever a creditor, whose claim
ugainst a bankrupt estate is secured by the individual under·
taking of any person, fails to prove such claim, such person may
do so in the creditor's name, and if he discharge such undertakiIJ g in whole or in part he shall be subrogated to that extent to
the rights of the creditor." Paragraph 4 of order No. 21 of
''General Orders and Forms in Bankruptcy Established by the
Supreme Court of the United States" (18 Sup. Ct. vii.) is &a
follows : " ( 4) The claims of persons contingently liable for
the bankrupt may be proved in the name of the creditor when
known by the party contingently liable. When the name of the
creditor is unknown such claim may be proved in the name of
the party contingently liable; but no dividend shall be paid
upon such claim, except upon satisfactory proof that it will
diminish the pro tanto original debt.''
This debt was a fixed liability evidenced by an instrument in
writing, and absolutely owing by the defendant at the time of
the filing of the petition· in bankruptcy, and therefore might be
proved against the estate as it was. It is the fact that the bank·
rupt absolutely owed this fixed liability, evidenced in writing, at
the time of the filing of the petition, that made it provable,
regardless of the person to whom it was owing. If the creditor
had failed to prove the claim, the plaintiff could have done so
in its name, not because the debt was then due to him, but because it was a fixed liability, evidenced in writing, and abso·
lutely owing by the defendant. Being proved as it was by the
creditor, it was not required that the surety should take any
further steps. We do not overlook the distinctions that exist as
between liability of the debtor to the creditor and his liability
to his surety, but we emphasize the fact that it was the fixed
liability, evidenced in writing, "absolutely owing" by the defendant, that made this a provable claim against his estate. Said
paragraph.s in § 57 and in the general orders of the Supreme
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Court recognize the right of the surety to protect himself before

payment, and when his liability is contingent, ami to share in

the dividends of the estate after payment. Mace v. Wells, 7

How. 275, 12 L. ed. 698, decided under the bankruptcy law of

1841, is quite identical in its facts with this case, and it was

there held that the plaintiff was not entitled to recover. The

fourth section of the law provided that "a discharge and certi-

ficate, when duly granted, shall in all courts of justice be deemed

a full and complete discharge of all debts, contracts and other

engagements of such bankrupt which are provable under this

act," etc. By the fifth section, "endorsers, bail, or other per-

sons having uncertain or contingent demands against such bank-

rupt, shall be permitted to come in and prove such debts or

claims under this act, and shall have a right whenever debts and

claims become absolute to have the same allowed them," etc.

The court says: '' Wells, as surety, was within this section, and

might have proved his demand against the bankrupt. He had

not paid the last note, but he was liable to pay it as surety, and

that gave him a right to prove the claim under the fifth section.

And the fourth section declares that from all such demands the

bankrupt shall be discharged. This is the whole case. It seems

to he clear of doubt." See, also, Crafts v. Mott, 4 N. Y. 604.
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We may say as to these sections, and the sections of the present

law quoted" above, as is said in the recent case of In re Dillon

(D. C), 100 Fed. 627—that "the provisions of the two acts,

though quite differently worded, yet reach in most respects the

same results." Under both cases the surety can get nothing by

way of dividend unless he pays the original debt, in whole or

in part. If he discharges the whole debt, then, under the clause

above quoted of § 19 of the Acts of 1867, and under § 57, par.

"i," of the bankrupt act of 1898, he stands in the place of the

original creditor, or is subrogated to his rights. This is true

whether the payment be made before or after the bankruptcy.

Plainly, the words "if he discharge such undertaking," in § 57,

par. "i," are not limited to the time before adjudication. In

this Case of Dillon it is said "That if Claffin, the creditor, had

proved the original debt to him at the time of the bankruptcy,

as he might ordinarily have done, McGuire [the surety], on his

subsequent payment of a part of the Claffin's debt, would be

subrogated to that extent to Claffin's rights. It follows, also,

that, since Claffin has not proved the debt, McGuire must, if he

wishes to prove, do so in Claffin's name. As he has not done

Court recognize the right of the surety to protect himself before
payment, and when his liability is contingeut, aDid to share iu
the dividends of the estate after payment. Mace v. Wells, 7
How. 275, 12 L. ed. 698, decided under the ba.ukrnptcy law of
1841, is quite identical in its facts with this case, and it was
there held that the plaintiff was not entitled to recover. The
fourth section of the law provided that ''a discharge and certificate, when duly granted, shall in all courts of justice be deemPd
a full and complete discharge of all debts, contracts and othl'r
engagements of such bankrupt which are provable under this
act,'' etc. By the fifth section, ''endorsers, bail, or other persons having uncertain or contingent demands against such bankrupt, shall be permitted to come in and prove such debts or
claims under this act, and shall have a right whenever debts and
claims become absolute to have the same allowed them,'' etc.
The court says: "Wells, as surety, was within this section, and
might have proved his demand against the bankrupt. He had
not paid the last note, but he was liable to pay it as surety, ·and
that gave him a right to prove the claim under the fifth section.
And the fourth section declares that from all such demands the
bankrupt shall be discharged. This is the whole case. It seems
to be clear of doubt." See, also, Crafts v. Mott, 4 N. Y. 604.
We may say as to these secticms, and the sections of the present
law quoted" above, as is said in the recent case of In re Dillon
(D. C.), 100 Fed. 627,-that ''the provisions of the two acts,
though quite differently worded, yet reach in most respects the
same results.'' Under both cases the surety can get nothing by
way of dividend unless he pays the original debt, in whole or
in part. If he discharges the whole debt, then, under the clause
above quoted of § 19 of the Acts of 1867, and under § 57, par.
'' i," of the bankrupt act of 1898, he stands in the place of the
original creditor, or is subrogated to his rights. This is true
whether the payment be made before or after the bankruptcy.
Plainly, the words "if he discharge such undertaking," in § 57,
par. '' i,'' are not limited to the time before adjudication. In
this Case of Dillon it is said ''That if Claffin, the creditor, had
proved the original debt to him at the time of the bankruptcy,
as he might ordinarily have done, l\foGuire [the surety], on his
subsequent payment of a part of the Claffin 's debt, would be
subrogated to that extent to Claffin 's rights. It follows, also,
that, since Claffin has not proved the debt, McGuire must, if he
wishes to prove, do so in Claflin 's name. As he has not done
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this, his claim must be disallowed, without any question of set-off,

and the referee's judgment is therefore affirmed." In this case

the creditor had proved the claim, and nothing further was re-

quired of the surety to entitle him to share in the dividends in

case of payment by him. Defendant cites In re Burka (D. G),

104 Fed. 326, which holds that the rights of creditors generally

relate to the date of the filing of the petition, and that a claim

for legal services not then in existence cannot be proved against

the estate, and is not released by discharge. As already said,

this was a fixed liability, evidenced in writing, and absolutely

owing by the defendant at the time of the filing of the petition;

and these facts render it a provable claim, regardless of whether,

by transfer or otherwise, the person to whom he owed it was

changed or not. Such, we think, is the plain intent of the law,

and the discbarge of the defendant operated to defeat the plain-

tiff's action.

It follows from this view of the law and facts that the judg-

ment of the District Court must be reversed.10

DUNBAR v. DUNBAR

190 U. S. 340, 47 L. ed. 1084, 23 Sup. Ct. 757

(United States Supreme Court. June 1. 1903)

The defendant in error, being the plaintiff below, brought her
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action in October, 1899, against the plaintiff in error, in the

Municipal Court of Boston, to recover moneys alleged to be due

upon a contract. which was set forth in the complaint. Issue

this, his claim must be disallowed, without any question of set-off,
and the referee's judgment is therefore affirmed.'' In this case
the creditor had proved the claim, and nothing further was required of the surety to entitle him to share in the dividends in
case of payment by him. Defendant cites In re Burka (D. C.),
104 Fed. 326, which holds that the rights of creditors generally
relate to the date of the filing of the petition, and that a claim
for legal servil'es not then in existence cannot be proved against
the estate, and is not released by discharge. As already said,
this was a fixed liability, evidenced in writing, and absolutely
owing by the defendant at the time of the filing of the petition;
and the5e facts render it a provable claim, regardless of whether,
by transfer or otherwise, the person to whom he owed it wu
changed or not. Such, we think, is the plain intent of the law,
and the discharge of the defendant operated to defeat the plaintiff's action.
It follows from this view of the law and facts that the judgment of the District Court must be reversed. 10

was joined and the case tried before a single justice, and judg-

ment ordered for the defendant, with costs. An appeal was

taken to the Superior Court of the county of Suffolk, and that

DUNBAR v. DUNBAR

court ordered judgment for the plaintiff for one branch only

of her claim. The case was reported to the Supreme Judicial

190 U. S. 340, 47 L. ed. 1084, 23 Sup. Ct. 757

Court for the commonwealth, and that court ordered the court

below to enter judgment for the plaintiff for both branches of

(United States Supreme Court. June 1, 1903)

her claim (180 Mass. 170, 62 N. E. 248), and the case was re-

manded to the Superior Court for the purpose of entering such

judgment. Pursuant to the directions of the Supreme Court,

10—Smith v. Wheeler, 66 N. Y. See generally 60 U. of P. Law

Supp. 780, 55 App. Div. 170; Bev. 482.

Sweaney v. Baugher, 166 Ind. 557,

occ.

The defendant in error, being the plaintiff below, brought her
action in October, 1899, against the plaintiff in error, in the
Municipal Court of Boston, to recover moneys alleged to be due
upon a contract, which was set forth in the complaint. Issue
was joined and the case tried before a single justice, and judgment ordered for the defendant, with costs. An appeal was
taken to the Superior Court of the county of Suffolk, and that
court ordered judgment for the plaintiff for one branch only
of her claim. The case was reported to the Supreme Judicial
Court for the commonwealth, and that court ordered the court
below to enter judgment for the plaintiff for both branches of
her claim (180 Mass. 170, 62 N. E. 248), and the case was remanded to the Superior Court for the purpose of entering such
judgment. Pursuant to the directions of the Supreme Court,
10-Smitb v. Wheeler, 66 N. Y.
Snpp. 780, 55 App. Div. 170;
Sweaney v. Baugher, 166 Ind. 557,
acc.

Bee generally 60 U. of P. Law
Rev. 482.
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the Superior Court did enter judgment against the defendant

for both branches of her claim, for the sum of $851.60 and costs.

The defendant then obtained a writ of error from this court,

directed to the Superior Court of Massachusetts, where the record

remained.

The case shows these facts: The parties were husband and

wife, who, in 1889, were living apart, the husband in Ohio and

the wife in Massachusetts. In May, 1889, the attorney for her

husband came to Massachusetts and saw Mrs. Dunbar, and told

her that her husband was about to seek a divorce from her. The

wife at this time had no means, and the two sons of the marriage,

then respectively nine and twelve years old, were living with

her. The purpose of the visit of the attorney was to obtain

some assurance from her that she would not contest the case,

and, if she did not, that the husband would make provision for

aiding in the support of herself and her sons until they arrived

of age. The wife denied any intended desertion of her husband,

but the result of the negotiations after the wife had taken

counsel of friends was to give assurance to the attorney that no

defense would be interposed if he made some suitable provision

for herself and her children.

Upon the return of the attorney to Ohio, a suit for divorce was
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commenced by the husband, and the summons served by publi-

cation. No appearance was made and there was no opposition

to the decree of divorce, which was obtained in July, 1889. It

adjudged .that the marriage contract theretofore existing be-

tween the parties was thereby dissolved, and both parties released

from the obligation of the same, and "that the custody of the

children of such marriage, one boy, Harry H. Dunbar, aged

twelve years, and Willie W. Dunbar, aged nine years, be, and

the same are, to remain in charge and under the control of the

said Lottie E. Dunbar, the said Horace B. Dunbar to have the

privilege of seeing said children at all reasonable times."

The ground of divorce was stated, and the court found '' upon

the evidence adduced that the defendant has been guilty of

wilful absence for more than three years last past from plaintiff,

and that, by reason thereof, the plaintiff is entitled to a divorce

as prayed for."

After the divorce the husband sent to a friend of his wife, to

be delivered to her in performance of his agreement, a written

contract, in which he bound himself to pay to Lottie E. Dunbar,

of Ash burn ham, Mass., $500 yearly, so long as she remained un-

the Superior Court did enter judgment against the defendant
for both branches of her claim, for the sum of $851.60 and costs.
The defendant then OQtained a writ of error from this court,
directed to the Superior Court of Massachusetts, where the record
remained.
The case shows these facts: The parties were husband and
wife, who, in 1889, were living apart, the husband in Ohio and
the wife in Massachusetts. In May, 1889, the attorney for her
husband came to Massachusetts and saw l\Irs. Dunbar, and told
her that her husband was about to seek a divorce from her. The
wife at this time had no means, and the two sons of the marriage,
then respectively nine and twelve years old, were living with
her. The purpose of the visit of the attorney was to obtain
some assurance from her that she would not contest the case,
and, if she did not, that the husband would make provision for
aiding in the support of herself and her sons until they arrived
of age. The wife denied any intended desertion of her husband,
but the result of the negotiations after the wife had taken
counsel of friends was to give assurance to the attorney that no
defense would be interposed if he made some suitable provision
for herself and her children.
Upon the return of the attorney to Ohio, a suit for divort:e was
commenced by the husband, and the summons served by publication. No appearance was made and there was no opposition
to the decree of divorce, which was obtained in July, 1889. It
adjudged _that the marriage contract theretofore existing between the parties was thereby dissolved, and both parties released
from the obligation of the se.me, and "that the custody of the
children of such marriage, one boy, Harry H. Dunbar, aged
tweh·e years, and Willie W. Dunbar, aged nine years, be, and
the same are, to remain in charge and under the control of the
said Lottie E. Dunbar, the said Horace B. Dunbar to have the
privilege of seeing said children at all reasonable times.''
The ground of divorce was stated, and the court found ''upon
the evidence adduced that the defendant has been guilty of
wilful absence for more th.an three years last past from plaintiff,
and that, by reason thereof, the plaintiff is entitled to a divorce
as prayed for. ''
After the divorce the husband sent to a friend of bis wife, to
be delivered to her in performance of his agreement, a written
contract, in which be bound himself to pay to Lottie E. Dunbar,
of Ashburnham, Mass., $500 ye.arly, so long as she remained un-
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married, in monthly, instalments. In that contract he also

agreed to pay "to our children, Harry H. Dunbar and Willie

Dunbar, the sum of $250 each, yearly, until they each attain the

age of fourteen years; after that age they are to be paid by me

such extra allowance as will give them a good and sufficient edu-

cation befitting their station in life, and a suitable maintenance

until each attains the age of twenty-one years." This writing

was signed by the .husband and acknowledged before a notary

public of Hamilton, Ohio.

Payments upon this contract were made by the husband, but

in 1896 they had become somewhat in arrears, and disputes arose

as to the validity of the agreement. Thereafter another contract

was entered into and payments were made as called for in that

contract until some months prior to December 2, 1898. On such

last-named date the defendant was adjudged a~bankrupt, on

his voluntary petition in bankruptcy, in the United States Dis-

trict Court in bankruptcy, southern district of Ohio, western

division, and on April 24, 1899, was discharged from all debts

and claims provable, under the act of Congress relating to bank-

ruptcy, against his estate, existing on the 2d day of December,

1898.

In the schedule of the defendant it appeared that he named

the plaintiff as a creditor, as follows:

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Lottie E. Dunbar, Charlestown, Mass $ 540

Alimony due up to present time.

Lottie E. Dunbar, Charlestown, Mass 1,300

Alimony payable yearly.

The plaintiff, at the first meeting of the creditors in bank-

ruptcy proceedings, which was held before a referee appointed

therein, appeared by an attorney, who produced and filed his

power of attorney, and filed her claim for $691.63, for instalments

on the contract due to December 2, 1898. The husband had paid

nothing on the contract since some time before December 2,1898,

and finally the wife commenced an action to recover the amounts

due therefrom.

The following is a copy of the contract sued on:

"Controversies having arisen concerning the agreement here-

tofore made between Horace B. Dunbar and Lottie E. Dunbar

in September, 1889, in consideration of said Lottie E. Dunbar's

married, in monthly , imrtalments. In that contract he also
agreed to pay ''to our children, Harry H. Dunbar and '\illie W.
Dunbar, the sum of $250 each, yearly, until they each attain thf
age of fourteen years; after that age they are to be paid by me
such extra allowance 88 will give them a good and sufficient (:'Ju.
cation befitting their station in life, and a suitable maint~nawe
until each attains the age of twenty-one years.'' This writing
was signed by the .husband and acknowledged before a notary
puhlic of Hamilton, Ohio.
Paymcuts upon this contract were made by the husband, but
in 1896 they had become somewhat in arrears, and disputes arose
88 to the validity of the agreement. Thereafter another eontraet
was entered into and payments were made as called for in that
contract until some months prior to December 2, 1898. On such
last-named date the defendant was adjudged a ""bankrupt, on
his voluntary petition in bankruptoy, in the United States District Court in bankruptcy, southern district of Ohio, western
division, and on April 24, 1899, was discharged from all debts
and claims provable, under the act of Congress relating to bankruptcy, against his estate, existing on the 2d day of December,
1898.
In the schedule of the defendant it appeared that he named
the plaintiff as a creditor, 88 follows:
Lottie E. Dunbar, Charlestown, Mass .................. . $ 540
Alimony due up to present time.
Lottie E. Dunbar, Charlestown, Mass .................. 1,300
Alimony payable yearly.

forbearance of suit on such controversies, and in settlement of

all such controversies, and in substitution of said agreement of

The plaintiff, at the first meeting of the creditors in bank·
ruptcy proceedings, which was held before a referee appointed
therein, appeared by an attorney, who produced and filed his
power of attorney, and filed her claim for $691.63, for instalments
on the contract due to December 2, 1898. The husband had paid
nothing on the contraet since some time before December 2, 1898,
and finally the wife commenced an action to recover the amounts
due therefrom.
The following is a copy of the contract sued on:
''Controversies having arisen concerning the agreement here·
tofore made between Horace B. Dunbar and Lottie E. Dunbar
in September, 1889, in consideration of said Lottie E. Dunbar's
forbearance of suit on such controversies, and in settlement of
all ~uch controversies, and in substitution of said agreement of
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September, 1889, and in further consideration of the release by

Lottie E. Dunbar and in satisfaction of all claims under said

original agreement, Horace B. Dunbar agrees with the said Lot-

tie E. Dunbar as follows:

"' That said Horace B. Dunbar will pay to Lottie E. Dunbar

during her life, or until she marries, for her maintenance and

support, yearly, the sum of $500, and will pay to her yearly for

the support and maintenance of her child, Harry H. Dunbar,

the sinn of $400 until he shall attain the age of twenty-one years;

and shall pay to her yearly for the support and maintenance of

her child, Willie W. Dunbar, the sum of $400 until he shall attain

the age of twenty-one years, all said sums to be paid in equal

monthly instalments between the 1st and 10th of each and every

month,—the first instalment being for the month of May, 1896,

shall be paid between the 1st and 10th of June, 1896.

"And, in addition to the foregoing, said Horace B. Dunbar

agrees to pay the further sum of $100 between the 1st and 10th

of July, 1896, over and above the instalment otherwise due for

said" month.

"And the said Lottie E. Dunbar hereby agrees that she has

not, nor shall she have, any other claim or demand against Horace

B. Dunbar for contribution to her support and maintenance, or
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for the support, maintenance, or education of said children, save

and except as fixed and limited by this agreement."

Properly signed by both parties and witnessed.

The particulars of her claim were stated as follows:

Horace B. Dunbar to Lottie E. Dunbar, Dr.

1. To instalments due under covenant for alimony from

December, 1898, to October 1, 1899, ten months, at

$41.66 a month . .$416.60

2. To monthly allowance due her for support and main-

tenance of Willie W. Dunbar, from December,

1898, to October 1, 1899, ten months, at $33.33 a

month 333.30

$749.90

The defendant pleaded his discharge in bankruptcy as a bar,

September, 1889, and in further consjderation of the release by
Lottie E. Dunbar and in satisfaction of all dairns under said
original agreement, Horace B. Dw1bar agrees with the said Lottie E. Dunbar as follows:
·•That said Horace B. Dunbar will pay to Lottie E. Dunbar
during her life, or until she marries, for her maintenance and
support, yearly, the sum of $500, and will pay to her yearly for
the support and maintenance of her child, Harry H. Dunbar,
the sum of $400 until he shall attai~ the age of tweuty-one years;
and shall pay to her yearly for the support and maintenance of
her child, Willie W. Dunbar, the sum of $400 until he shall attai11
the age of twenty-one years, all said sums to be paid in equal
monthly instalments between the 1st and 10th of each and every
month,-the first instalment being for the month of May, 1896,
shall be paid between the 1st and 10th of June, 1896.
''And, in addition to the foregoing, said Horace B. Dunbar
agrees to pay the further sum of $100 between the 1st and 10th
of July, 1896, over and above the instalment otherwise due for
said· mooth.
''And the said Lottie E. Dunbar hereby agrees that she has
not, nor shall she have, any other claim or demand against Horace
B. Dunbar for contribution to her support and maintenance, or
for the support, n;i.aintenance, or education of said children, save
and except as fixed and limited by this agreement.' '
Properly signed by both parties and witnessed.
The particulars of her claim were stated as follows:

and the Supreme Judicial Court of the state held that it was

not good.

Horace B. Dunbar to Lottie E. Dunbar, Dr.
1. To instalments due under covenant for alimony from
December, 1898, to October 1, 1899, ten months, at
$41.66 a month .............................. ,,. $416.60
2. To monthly allowance due her for support and maintenance of Willie W. Dunbar, from December,
1898, to October 1, 1899, ten months, at $33.33 a
month . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 333.30
$749.90
The defendant pleaded his discharge in bankruptcy as a bar,
and the Supreme Judicial Court of the state held that it was
not good.
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Mr. Justice PECKHAM, after making the foregoing statement

of facts, delivered the opinion of the court:

Had the provisions of this contract, so far as contracting to

pay money for the support of his wife is concerned, been em-

bodied in the decree of divorce which the husband obtained from

his wife in Ohio on the ground of desertion, the liability of the

husband to pay the amount as alimony, notwithstanding his

discharge in bankruptcy, cannot be doubted. Audubon v. Shu-

feldt, 181 U. S. 575, 45 L. ed. 1009, 21 Sup. Ct. Rep. 735. We

are not by any means clear that the same principle ought not

to govern a contract of this nature when, although the judgment

of divorce is silent upon the subject, it is plain that the eon-

tract was made with reference to the obligations of the husband

to aid in the support of his wife, notwithstanding the decree.

The facts appearing in this record do not show a case of any

moral delinquency on the part of the wife, and the contract,

considering the circumstances, might possibly be held to take

the place of an order or judgment of the court for the payment

of the amount, as in the nature of a decree for alimony. We do

not find it necessary, however, to decide that question in this

case, because, in any event, we think the contract as to the

support of the wife is not of such a nature as to be discharged
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by a discharge in bankruptcy.

Conceding that the bankruptcy act provides for discharging

some classes of contingent demands or claims, this is not, in our

opinion, such a demand. Even though it may be that an annuity

dependent upon life, is a contingent demand within the mean-

ing of the bankruptcy act of 1898 (30 Stat. at L. 544, c. 541, U. S.

Comp. Stat. 1901, p. 3418), yet this contract, so far as regards

the support of the wife, is not dependent upon life alone, but is

to cease in case the wife remarries. Such a contingency is not

one which, in our opinion, is within the purview of the act, be-

cause of the innate difficulty, if not impossibility, of estimating

or valuing the particular contingency of widowhood. A simple

annuity which is to terminate upon the death of a particular per-

son may be valued by reference to the mortality tables. Mr.

Justice Bradley, in Riggin v. Magwire, 15 Wall. 549, 21 L. ed.

232, speaking for the court, said that so long as it remained un-

certain whether a contract or engagement would ever give rise

to an actual duty or liability, and there was no means of remov-

ing the uncertainty by calculation, such contract or engagement

was not provable under the bankruptcy act of 1841 [5 Stat, at

Mr. Justice PECKHAM, after making the foregoing statement
of facts, delivered the opinion of the court :
Had the provisions of this contract, so far as contracting to
pay money for the support of his wife is concerned, been em·
bodied in the decree of divorce which the husband obtained from
his wife in Ohio on the ground of desertion, the liability of the
husband to pay the amount as alimony, notwithstanding his
discharge in bankruptcy, cannot be doubted. Audubon v. Shufeldt, 181 U. S. 575, 45 L. ed. 1009, 21 Sup. Ct. '.Rep. 735. We
are not by any means clear that the same principle ought not
to govern a contract of this nature when, although the judgment
of divorce is silent upon the subject, it is plain that the contract was made with reference to the obligations of the husband
to aid in the support of his wife, notwithstanding the decree.
The facts appearing in this record do not show a case of a.ny
moral delinquency on the part of the wife, and the contract,
considering the circumstances, might possibly be held to take
the place of an order or judgment of the court for the payment
of the amount, as in the nature of a decree for alimony. We do
not find it necessary, however, to decide that question in this
case, because, in any event, we think the contract a.s to the
support of the wife is not of such a nature as to be discharged
by a discharg\! in bankruptcy.
Conceding that the bankruptcy act provides for discharging
some classes of contingent demands or claima, this is not, in our
opinion, such a demand. Even though it may be that an annuity
dependent upon life. is a contingent demand within the mean·
ing of the bankruptcy act of 1898 ( 30 Stat. at L. 544, c. 541, U. S.
Comp. Stat. 1901, p. 3418), yet this contract, so far as regards
the support of the wife, is not dependent upon life alone, but is
to cease in case the wife remarries. Such a contingency is not
one which, in our opinion, is within the purview of the act, because of the innate diffieulty, if not impossibility, of estimating
or valuing the particular contingency of widowhood. A simple
annuity which is to terminate upon the death of a particular per·
son may be valued by reference to the mortality tables. Mr.
Justice Bradley, in Riggin v. .Magwire, 15 Wall. 549, 21 L. ed.
232, speaking for the court, said that so long as it remained uncertain whether a contract or engagement would ever give rise
to an actual duty or liability, and there was no means of removing the uncertainty by calculation, such contract or engagement
was not provable under the bankruptcy act of 1841 [5 St&t. at
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L. 445, c. 9]. The 5th section of that act gave the right to prove

''uncertain and contingent demands," but it was held that a

contract such as above described was not within that section.

It was remarked by the justice in that case that, if the con-

tract had come within the category of annuities and debts pay-

able in future, which are absolute and existing claims, that the

value of the wife's probability of survivorship after death of her

husband might have been calculated on the principle of life

annuities.

But how can any calculation be made in regard to the continu-

ance of widowhood when there are no tables and no statistics by'

which to calculate such contingency? How can a valuation of

a probable continuance of widowhood be made? Who can say

what the probability of remarrying is in regard to any particu-

lar widow f We know what some of the factors might be in the

question: inclination, age, health, property, attractiveness, chil-

dren. These would, at least, enter into the question as to the

probability of continuance of widowhood, and yet there are no

statistics which can be gathered which would tend in the slightest

degree to aid in the solving of the question.

In many cases where actions are brought for the violation of

contracts, such as Pierce v. Tennessee Coal, I. & R. Co., 173 U. S.
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1, 43 L. ed. 591, 19 Sup. Ct. Rep. 335; Roehm v. Horst, 178 U. S.

1, 44 L. ed. 953, 20 Sup. Ct. Rep. 780, and Schell v. Plumb, 55

N. Y. 592, it is necessary to come to some conclusion in regard

to the damages which the party has sustained by reason of the

breach of the contract, and in such cases resort may be had to

the tables of mortality, and to other means of ascertaining as

nearly as possible what the present damages are for a failure to

perform in the future; but we think the rules in those cases are

not applicable to cases like this, under the bankruptcy act.

Taking the liability as presented by the contract, if the mor-

tality tables were referred to for the purpose of ascertaining the

value so far as it depended upon life, the answer would be no

answer to the other contingency of the continuance of widow-

hood; and if, having found the value as depending upon the

mortality tables, you desire to deduct from that the valuation of

the other contingency, it is pure guesswork to do it.

It is true that this has been done in England under the Eng-

lish bankruptcy act of 1869 [32 & 33 Vict. c. 71, § 31]. In Ex

parte Blakemore (1877) L. R. 5 Ch. Div. 372, it was held by the

Court of Appeal that the value of the contingency of a widow's

L. 445, c. 9]. The 5th section of that act gave the right to prove
''uncertain and contingent demands,'' but it was held that a
contract such as above described was not within that section.
It was remarked by the justice in that case that., if the contract had come within the category of annuities and debts payable in future, which are absolute and exmting claims, that the
,·alne of the wife's probability of survivorship after death of her
husband might have been calculated on the principle of life
annuities.
But how can any calculation be made iu regard to the continuance of widowhood when there are no tables and no statistics by /
which to calculate such contingency T How can a valuation of
a probable continuance of widowhood be made? ·who can say
what the probability of remarrying is in regard to any particular widow T We know what some of the factors might be in the
question: inclination, age, health, property, attractiveness, children. 'l'hcse would, at least, enter into the question as to the
probability of continuance of widowhood, and yet there are no
statistics which can be gathered which would ~end in the slightest
degree to aid in the solving of the question.
In many cases where actions are brought for the violation of
contracts, such as Pierce v. Tennessee Coal, I. & R. Co., 173 U. S.
1, 43 L. ed. 591, 19 Sup. Ct. Rep. 335; Roehm v. Horst, 178 U. S.
1, 44 L. ed. 953, 20 Sup. Ct. Rep. 780, and Schell v. Plumb, 55
N. Y. 592, it is necessary to c~me to some conclusion in regard
to the damages which the party has sustained by reason of the
breach of the contract, and in such cases resort may be had to
the tables of mortality, and to other means of ascertaining as
nearly as possible what the present damages are for a failure to
perform in the future; but we think the rules in those cases are
not applicable to cases like this, under the bankruptcy act.
Taking the liability as presented by the contract, if the mortality tables were referred to for the purpose of ascertaining the
value so far as it depended upon life, the answer would be no
answer to the other contingency of the eontinuanee of widowhood; and if, having found the value as depending upon the
mortality tables, you df:'sire to deduct from that the valuation of
the other contingency, it is pure guesswork to do it.
It is true that this has been done in Eugland under the English bankruptcy act of 1869 r32 & :3:3 Vil't. c. 71, § 31]. In Ex
parte Blakemore (1877) L. R. 5 Ch. Div. 372, it was held by the
Court of Appeal that the value of the continge11cy of a widow's
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marrying again was capable of being fairly estimated, and that

proof must be admitted for the value of the future payments as

ascertained by an actuary. That decision was made under the

31st section of the bankruptcy act of 1869. James, Lord Justice,

said:

"No doubt it is uncertain whether the appellant will marry

again, just as the duration of any particular life is uncertain.

But, though the duration of any particular life is uncertain,

the expectation of life at a given age is reduced to a certainty

when we have regard to a million of lives. The value of the

expectation of life is arrived at by an average deduced from

practical experience."

Although the English statute makes it necessary to arrive at

a conclusion upon this point, yet there is no "practical expe-

rience" as to the chances of the continuance of widowhood, such

as may be referred to where the probable continuance of life is

involved. In the latter case we have the experience tables in

regard to millions of lives, and, under such circumstances, there

is, as Lord Justice James said, almost a certainty as to the valua-

tion to be put on such a contingency. But under the English

statute, the 31st section makes every kind of debt or liability

provable in bankruptcy except demands in the nature of unliqui-
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dated damages arising otherwise than by reason of a contract or

promise, so long as the value of the liability is '' capable of being

ascertained by fixed rules, or assessable only by a jury, or as

matter of opinion.1' So, under that act, in Ex parte Neal, L. R.

14 Ch. Div. 579, there was a separation deed between husband

and wife, and the husband was to pay an annuity to the wife,

which was terminable '' in case the wife should not lead a chaste

life; in case the husband and wife should resume cohabitation;

and in case the marriage should be dissolved in respect of any-

thing done, committed, or suffered by" the other party, after

the date of the deed. The annuity was also to be proportionately

diminished in the event of the wife's becoming entitled to any

income independent of the husband, exceeding a certain amount

a year. After the execution of the deed the husband went

through bankruptcy, and it was held that the value of the annu-

ity was capable of being fairly estimated and was provable in

the liquidation. In that case, speaking of the 31st section of the

act of 1869, it was stated that "words more large and general

it is impossible to conceive; they cover every species of contin-

gency. '' It was also stated that it was '' difficult to see how any

marrying again was capable of being fairly estimated, and that
proof must be admitted for the value of the future payments as
ascertained by an actuary. That decision was made under the
31st section of the bankruptcy act of 1869. James, Lord Justice,
said:
"No doubt it is uncertain whether the appellant will marry
again, just as the duration of any particular life is uncertain.
But, though the duration of any particular life is uncertain,
the expectation of life at a given age is reduced to a certainty
when we have regard to a million of lives. The value of the
expectation of life is arrived at by an average deduced from
practical experience. ''
Although the English statute makes it necessary to arrive at
a conclusion upon this point, yet there is no ''practical expe·
rience'' as to the chances of the continuance of widowhood, such
as may be referred to where the probable continuance of life is
involved. In the latter case we have the experience tables in
regard to millions of lives, and, under such circumstances, there
is, as Lord Justice James said, almost a certainty as to the valua·
tion to be put on such a contingency. But under the English
statute, the 31st section makes every kind of debt or liability
provable in bankruptcy except demands in the nature of unliqui·
dated damages arising otherwise than by reason of a contract or
promise, so long as the value of the liability is ''capable of bt'ing
ascertained by fixed rules, or assessable only by a jury, or as
matter of opinion." So, under that act, in Ex parte Neal, L. R.
14 Ch. Div. 579, there was a separation deed between husband
and wife, and the husband was to pay an annuity to the wife,
which was terminable ''in case the wife should not lead a chaste
life; in case the husband and wife should resume cohabitation;
and in case the marriage should be dissolved in respect of anything done, committed, or suffered by'' the other party, after
the date of the deed. The annuity was also to be proportionately
dimillished in the event of the wife's becoming entitled to any
income independent of the husband, exceeding a certain amount
a ~·ear. After the execution of the deed the husband went
through bankruptcy, and it was held that the value of the annu·
ity was capable of being fairly estimated and was provable in
the liquidation. In that case, speaking of the 31st sectiou of the
act of 1869, it was stated that ''words more large and general
it is impossible to c.onceive; they cover every species of contin·
gency." It was also stated that it was "difficult to see how any
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case could arise which would not come within" the language of

this act. Bramwell, Lord Justice, said: "But for the present

bankruptcy act, our decision must have been the same as that in

Mudge v. Rowan" (1868) L. R. 3 Exch. 85; but he said that the

present bankruptcy act was very different in its terms from the

act which was in force when that case was decided.

In the case of Mudge v. Rowan, L. R. 3 Exch. 85, there was

a deed of separation between husband and wife, in which the

husband covenanted to pay an annuity to his wife by quarterly

instalments, the annuity to cease in the event of future cohabi-

tation by mutual consent. It was held that this was not an an-

nuity provable under the bankruptcy act of 1849, 12th and 13th

Vict. c. 106, § 175; nor a liability to pay money under the 24th

and 25th Vict . c. 134, § 154.

The 175th section of the act of 1849 expressly provided that

the creditor might prove for the value of any annuity, which

value the court was to ascertain. Kelly, Chief Baron, said:

'' The annuity seems to me to be so uncertain in its nature as

to be impossible to be valued. In many cases the commissioner

of bankruptcy may have to deal with contingencies the value

of which depends on a variety of considerations, and where the

valuation is very difficult. But here I am at a loss to see any

single circumstance upon which a calculation of any kind could
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be based."

Martin, Baron, said:

"This contingency depends on an infinite variety of circum-

stances, into which it is idle to suppose a commissioner could

inquire."

Channell, Baron, concurring, said:

"The tendency of recent legislation, and the course of recent

decisions, has been to free a debtor who becomes a bankrupt,

from all liability of every kind; but I do not think an order of

discharge a bar to such a claim as the present. • • • I quite

admit that, to bring an annuity within the act of 1849, it is not

necessary to have any actual pecuniary consideration. I also

feel that in many cases the difficulty of calculating the present

value of contingencies may be very great, and yet they may be

within the acts. But here it appears to me that the difficulty is

insuperable."

In Parker v. Ince (1859) 4 Hurlst. & N. 52, there was a bond

conditioned to pay an annuity during the life of the obligor's

wife, provided that if the obligor and his wife should at any

case could arise which would not come within'' the la11guage of
this act. Bramwell, Lord Justice, said: "But for the present
bankruptcy act, our decision must have been the same as that in
:\Iudge v. Rowan" (1868) L. R. 3 Exch. 85; but he said that the
present bankruptcy act was very different in its terms from the
act which was in force when that case was decided.
In the case of Mudge v. Rowan, L. R. 3 Exch. 85, therf. was
a deed of separation between husband and wife, in which the
husband covenanted to pay an annuity to his wife by quarterly
instalments, the annuity to cease in the event of future cohabitation by mutual consent. It was held that this was not an annuity provable under the bankruptcy act of 1849, 12th and 13th
Viet. c. 106, § 175; nor a liability to pay money under the 24th
and 25th Viet. c. 134, § 154.
The 175th section of the act of 1849 expressly provided that
the creditor might prove for the value of any annuity, which
value the court was to ascertain. Kelly, Chief Baron, said:
'' The annuity seems to me to be so uncertain in its nature as
to be impossible to be valued. In many cases the commissioner
of bankruptcy may have to deal. with contingencies the value
of which depends on a variety of considerations, and where the
valuation is very difficult. But here I am at a loss to see any
single circumstance upon which a calculation of any kind could
be based.''
Martin, Baron, said:
''This contingency depends on an infinite variety of circumstances, into which it is idle to suppose a commissioner could
inquire.''
Channell, Baron, concurring, said :
''The tendency of recent legislation, and the course of recent
de-eisions, has been to free a debtor who becomes a bankrupt,
from all liability of every kind; but I do not think an order of
discharge a bar to such a claim as the present. • • • I quit:e
admit that, to bring an annuity within the act of 1849, it is not
necessary to have any actual pecuniary consideration. I also
feel that in many cases the difficulty of calculating the present
value of contingencies may be very great, and yet they may be
within the acts. But here it appears to me that the difficulty is
insuperable."
In Parker v. Ince (1859) 4 Hurlst. & N. 52, there was a bond
conditioned to pay an annuity during the life of the obligor's
wife, provided that if the obligor and his wife should at any
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time thereafter cohabit as man and wife the annuity should

cease, and it was held that the annual sum thus covenanted to

be paid by the defendant was not an annuity within the 175th

section of the bankruptcy law or consolidation act of 184!), nor

a debt payable upon a contingency within the 177th section, nor

a liability to pay money upon a contingency within the 17Sth

suction, and consequently the discharge in bankruptcy was no

bar to an action for a recovery of a quarterly payment due on

the bond. Martin, Baron, said:

"That cannot be such an annuity as would fall within the

175th section, because a value cannot be put upon it. How is

it possible to calculate the probability of a man and his wife,

who are separated, living together again? Their doing so de-

pends on their character, temper, and disposition, and, it may

be, a variety of other circumstances. Then, is it money payable

upon a contingency within the 178th section? I think it is not."

It is only, therefore, by reason of the extraordinarily broad

language contained in the 31st section of the English bankruptcy

act of 1869 that the English courts have endeavored to make a

fair estimate of the value of a contract based on the continuance

of widowhood, even though the value was not capable of being

ascertained by fixed rules, nor assessable by a jury, but was

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

simply to be estimated by the opinion of the court or of some

one intrusted with the duty.

In the Blakemore Case, L. R. 5 Ch. Div. 372, after the an-

nouncement of the judgment, the report states that it was then

arranged that it should be referred to an actuary to ascertain

the annuity as a simple life annuity, and to deduct from that

value such a sum as he should estimate to be the proper deduc-

tion for the contingency of widowhood. In other words, it was

left to the actuary to guess the proper amount to be deducted.11

No such broad language is found in our bankruptcy act of

1898. § 63a provides for debts which may be proved, which,

among others, are: (1) "A fixed liability, as evidenced by a

judgment or an instrument in writing, absolutely owing at the

time of the filing of the petition against him, whether then pay-

able or not, with any interest thereon which would have been

recoverable at that date, or with a rebate of interest upon such

11—In Victor v. Victor [1912], provision in the agreement that the

1 K. B. 247, it was held that an an- annuity should cease upon the par-

nuity provided for in a separation ties resuming cohabitation. See 10

agreement was provable deepite a Mich. L. Rev. 476.

time thereafter cohabit as man and wife the annuity should
cease, and it was held that the annual sum thus covenanted to
be paid by the defendant was not an annuity within the 175th
section of the bankruptcy law or con&0lidation act of 1849, nor
a debt payable upon a contingency within the 177th section, nor
a liability to pay money upon a contingency within the 17.Stb
section, and consequently the discharge in bankruptcy was no
bar to an aetion for a recovery of a quarterly payment due on
the oond. Martin, Baron, said:
''That cannot be such an annuity as would f&ll within the
175th llection, because a value cannot be put upon it. How is
it possible to calculate the probability of a man and his wife,
who are separated, living together again f Their doing so depends on their character, temper, and disposition, and, it may
be, a variety of other circumstances. Then, is it money payable
upon a contingency within the 178th section f I think it is not."
It is only, therefore, by reason of the extraordinarily broad
language contained in the 31st section of the English bankruptcy
act of 1869 that the English courts have endeavored to make a
fair e.stimate of the value of a contract based on the continuance
of widowhood, even though the value was not capable of being
ascertained by fixed rules, nor assessable by a jury, but wu
simply to be estimated by the opinion of the court or of some
one intrusted with the duty.
In the Blakemore Case~ L. R. 5 Ch. Div. 372, after the anuouncement of the judgment, the report states that it was then
arranged that it should be referred to an actuary to ascertain
the annuity as a simple life annuity, and oo deduct from that
value such a sum as he should estimate to be the proper deductioH for the contingency of widowhood. In other words, it was
left to the actuary to guess the proper amount to be deducted. 11
Xo such broad language is found in our bankruptcy act of
1808. § 63a provides for debts which may be proved, which,
among others, are: (1) "A fixed liability, as evidenced by a
judgment or an instrument in writing, absolutely owing at the
time of the filing of the petition against him, whether then payable or not, with any interest thereon which would have been
recoverable at that date, or with a rebate of interest upon such
11-In Victor v. Victor (1912],
1 K. B. 24 7, it was held that an annuity provided for in a eeparation
agreement was provable deepite a

provision in the agreement that the
annuity should ceaae upon the par·
tiea resuming cohabitation. See 10

Mich. L. Rev. 476.
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as were not then payable and did not bear interest." (4)

"Founded upon an open account or upon a contract, express or

implied."

In § 636, provision is made for unliquidated claims against

the bankrupt, which may be liquidated upon application to the

court in such manner as it shall direct, and may thereafter be

proved and allowed against his estate. This paragraph b, how-

ever, adds nothing to the class of debts which might be proved

under paragraph a of the same section. Its purpose is to permit

an unliquidated claim, coming within the provisions of § 63a, to

be liquidated as the court should direct.

We do not think that by the use of the language in § 63a it

was intended to permit proof of contingent debts or liabilities

or demands the valuation or estimation of which it was substan-

tially impossible to prove.

The language of § 63a of the act of 1898 differs from that con-

tained in the bankruptcy act of 1867, and also from that of 1841.

The act of 1867, § 19 (14 Stat. at L. 517, 525, c. 176, carried into

the Revised Statutes as § 5068), provided expressly for cases of

contingent debts and contingent liabilities contracted by the

bankrupt, and permitted applications to be made to the court to

have the present value of the debt or liability ascertained and

liquidated, which was to be done in such manner as the court

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

should order; and the creditor was then to be allowed to prove

for the amount so ascertained.

§ 5 of the act of 1841 (5 Stat. at L. 440, c. 9) provides in terms

for the holders of uncertain or contingent demands coming in

and proving such debts under the act. But neither the act of

1841 nor that of 1867 would probably cover the case of such a

contract as the one under consideration.

Cases have been cited showing some contingent debts which

were held capable of being proved under the bankruptcy act of

1898, among which are Moch v. Market Street Nat. Bank, 47 C.

C. A. 49, 107 Fed. 897, Circuit Court Appeals, Third Circuit,

1901, and Cobb v. Overman, 54 L. R. A. 369, 48 C. C. A. 223, 109

Fed. 65. Circuit Court of Appeals, Fourth Circuit, 1901. And

under former bankrupt acts, the cases of Fisher v. Tifft (1S78),

12 R. I. 56; Hey wood v. Shreve (1882), 44 N. J. L. 94, and

Shelton v. Pease (1847), 10 Mo. 473.

The contingency in the case of Moch v. Market Street Nat.

Bank, 47 C. C. A. 49, 107 Fed. 897, was that the bankrupt was

the indorser of commercial paper not due at the time of filing the

H. & A. Bankruptcy—28

as were not then payable and did not bear interest." ( 4)
''Founded upon an open account or upon a contract, express or
implied."
In § 63b, provision is made for unliquidated claims against
the bankrupt, which may be liquidated upon application to the
court in such manner as it shall direct, and may thereafter be
proved and allowed aga.inst his estate. This paragraph b, however, adds nothing to the class of debts which might be proved
under paragraph a of the same section. Its purpose is to permit
an unliquidated claim, coming within the provisions of § 63a, to
be liquidated as the court should direct.
We do not think that by the use of the language in § 63a it
was intended to permit proof of contingent debts or liabilities
or demands the valuation or estimation of which it was substantially impossible to prove.
.
The language of § 63a of the act of 1898 differs from that contained in the bankruptcy act of 1867, and also from that of 1841.
The act of 1867, § 19 (14 Stat. at L. 517, 525, c.176, carried into
the Revised Statutes as § 5068), provided expressly for cases of
contiugent debts and contingent liabilities contracted by the
bankrupt, and permitted applications to be made to the court to
have the present value of the debt or liability ascertained and
liquidated, which was to be done in such manner as the court
should order; and the creditor was then to be allowed to prove
for the amount so ascertained.
§ 5 of the act of 1841 (5 Stat. at L. 440, c. 9) provides in terms
for the holders of uncertain or contingent demands coming in
and proving such debts under the act. But neither the act of
1841 nor that of 1867 would probably cover the case of such a
contract as the one under consideration.
Cases have been cited showing some contingent debts which
were held capable of being proved under the bankruptcy act of
1898, among which are Moch v. Market Street Nat. Bank, 47 C.
C. A. 49, 107 Fed. 897, Circuit Court Appeals, Third Circuit,
1901, and Cobb v. Overman, 54 L. R. A. 369, 48 C. C. A. 223, 109
Fed. 65. Circuit Court of Appeals, Fourth Circuit, 1901. And
under former bankrupt acts, the cases of Fisher v. Tifft (1S78),
12 R. I. 56; Heywood v. Shreve (1882), 44 N. J. L. 94, and
Shelton v. Pease (1847), 10 Mo. 473.
The contingency in the case of Moch v. Market Street Nat.
Bank, 47 C. C. A. 49, 107 Fed. 897, was that the bankrupt was
the indorser of commercial paper not due at the time of filing the
H.. A A. Bankruptcy-28
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petition, and it was held that under § 63a, subdivision 4, the

creditor might prove against the estate of the bankrupt after the

liability had become fixed.

In Cobb v. Overman, 54 L. R. A. 369, 48 C. C. A. 223, 109 Fed.

65, the bond of the bankrupt to secure payment to the obligee of

an annuity for life was held to be properly proved under § 63a.

clause 1.

These cases, it will be seen, do not come within the principle

of the case at bar. The other cases arising under the acts of 1867

and 1841 do not affect this case.

The Massachusetts court held the debt herein not provable,

upon the authority of Morgan v. Wordell, 178 Mass. 350, 55 L.

R. A. 33, 59 N. E. 1037, and Goding v. Roscenthal, 180 Mass.

43, 61 N. E. 222. Mr. Justice Barker, in delivering the opinion

of the Supreme Judicial Court of Massachusetts in the latter

case, said:

"But in Morgan v. Wordell, 178 Mass. 350, 55 L. R. A. 33, 59

N. E. 1037, this court assumed that such claims were not prov-

able under the act, and we follow that view in the present case."

We think the contract, so far as it related to the payment to

the wife during her life or widowhood, was not a contingent

liability provable under the act of 1898.
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•••

The judgment is affirmed.18

In re ROTH & APPEL

181 Fed. 667,104 C. C. A. 649

(Circuit Court of Appeals, Second Circuit. August 2, 1910)

On August 14, 1907, Adolph Boskowitz, the appellant, entered

into an indenture of lease with the firm of Roth & Appel, the

present bankrupts, wherein he let to them certain premises in

the city of New York for the term of five years from February

1, 1908, at the annual rental of $3,000, payable quarterly in

advance. The lease contained the following provision:

petition, and it was held that under § 63a, subdivision 4, the
creditor might prove against the estate of the bankrupt after the
liability bad become fixed.
In Cobb v. Overman, 54 L. R. A. 369, 48 C. C. A. 223, 109 Fed.
65, the bond of the bankrupt to secure payment to the obligee of
an anuuity for life was held to be properly proved under § 63a.
claUBe 1.
These cases, it will be seen, do not come within the principle
of the case at bar. The other cases arising under the acts of 186i
and 1841 do not affect this case.
The ~Iassachusctta court held the debt herein not provable,
upon the authority of Morgan v. Wordell, 178 !.lass. 350, 55 L.
R. A. 33, 59 N. E. 1037, and Goding v. Roscenthal, 180 Mass.
43, 61 N. E. 222. .Mr. Justice Barker, in delivering the opinion
of the· Supreme Judicial Court of Massachusetts in the latter
case, said:
''But in Morgan v. Wordell, 178 M888. 350, 55 L. R. A. 33, 59
N. E. 1037, this court assumed that such claims were not proY·
able under the act, and we follow that view in the present case."
We think the contract, so far as it related to the payment t-0
the wife during her life or wifwhood, was not a contingent
liability provable under the act of 1898.

• • •

The judgment is affirmed.12

"In case the lessee is declared bankrupt, the lease shall ter-

minate and the lessor has a right to re-enter, in which case the

12—The part of the opinion in port of the children was not prov-

which the court concluded that the able, is omitted. See Wetmore v,

In re ROTH & APPEL

claim based upon the husband's Markoe, ante, p. 384.

contract to pay money for the sup-

181 Fed. 667, 104 C. C. A. 649
(Circuit Court of Appeals, Second Circuit.

August 2, 1910)

On August 14, 1907, Adolph Boskowitz, the appellant, entered
into an indenture of lease with the firm of Roth & Appel, the
present bankrupts, wherein he let to them certain premises in
the r.ity of New York for the term of five yea.rs from February
1, 1908, at the annual rental of $3,000, payable quarterly in
advance. The lease contained the following provision:
''In case the lessee is declared bankrupt, the lease shall ter·
minate and the lessor has a right to re-enter, in which case the
12-The part of the opinion in
''hieh the court concluded that the
l'!:i.irn based upon the huslian<\'s
cuntract to pay money for the sup·

port of the children wu not prov·
able, is omitted. See Wetmore v.
.Ma.rkoe, ant~, p. 38'.
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leasee agrees, as a part consideration hereof, that it, and its legal

representatives, will pay to the lessor and his legal representa-

tives on the first day of each month, as upon rent days, the dif-

ference between the rents and sums reserved and agreed to be

paid by the lessee and those otherwise reserved or with due dili-

gence collectible, on account of rents of the demised premises for

the preceding month, up to the end of the term remaining at

the time of the entry. Such re-entry shall not prejudice the

right of the lessor to recover for rent accrued or due at the time

of such re-entry."

On January 20, 1908, a petition in involuntary bankruptcy

was filed against said Roth & Appel, and on May 27, 1908, they

were adjudicated bankrupts. On April 29, 1908, prior to the

adjudication, the appellant relet the premises for the remainder

of the term to another tenant, who entered into possession on

July 1, 1908. The rental under the new lease was at the rate

of $175 per month from July 1, 1908, to February 1, 1909, and

at the rate of $250 per month thereafter. On July 14, 1908, the

appellant filed his claim made up in substance of the following

items.

(1) Pull rent from February, 1908, to July, 1908 $1,250

(2) Difference between rent reserved and rent stipulated
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in new lease from July, 1908, to February, 1909... 525

$1,775

The trustee moved to expunge the claim upon the ground that

it was not provable in bankruptcy. The referee expunged from

the claim so much as embraced the difference in rents arising sub-

leasee agrees, as a part consideration hereof, that it, and its legal
representatives, will pay to the lessor and his legal representatives on the first day of each month, as upon rent days, the difference between the rents and sums reserved and agreed to be
paid by the lessee and those otherwise reserved or with due diligence collectible, on account of rents of the demised premises for
the preceding month, up to the end of the term remaining at
the time of the entry. Such re-entry shall not prejudice the
right of the lessor to recover for rent accrued or due at the time
of such re-entry.''
On January 20, 1908, a petition in involuntary bankruptcy
was filed against said Roth & Appel, and on ~lay 27, 1908, they
were adjudicated bankrupts. On April 29, 1908, prior to the
adjudication, the appellant relet the premises for the remainder
of the term to another tenant, who entered into po~ssion on
July 1, 1908. The rental under the new lease was at the rate
of $175 per month from July 1, 1908, to February 1, 1909, and
at the rate of $250 per month thereafter. On July 14, 1908, the
appellant filed his claim made up in substance of the following
itema.

sequent to the time of filing the claim, and allowed the balance.

The trustee and the appellant both filed petitions to review the

referee's order and the District Court expunged the entire claim.

The opinion of the district judge is printed in 174 Fed. 64.

Adolph Boskowitz appeals from the order expunging his claim.

(1) Full rent from February, 1908, to July, 1908 ......... $1,250

(2) Difference between rent reserved and rent stipulated
in new lease from July, 1908, to February, 1909. . .

525

NOYES, Circuit Judge (after stating the facts as above).

Rent is a sum stipulated to be paid for the use and enjoyment of

land. The occupation of the land is the consideration for the rent.

$1,775

If the right to occupy terminate, the obligation to pay ceases.

Consequently, a covenant to pay rent creates no debt until the

time stipulated for the payment arrives. The lessee may be

evicted by title paramount or by acts of the lessor. The destruc-

The trustee moved to expunge the claim upon the ground that
it was not provable in bankruptcy. The referee expunged from
the claim so much as embraced the difference in rents arising subsequent to the time of filing the claim, and allowed the balance.
The trustee and the appellant both filed petitions to review the
referee's order a.nd the District Court expunged the entire claim.
The opinion of the district judge is printed in 174 Fed. 64.
Adolph Boskowitz appeals from the order expunging his claim.
NOYES, Circuit Judge (after stating the facts as above).
Rent is a sum stipulated to be paid for the use and enjoyment of
land. The occupation of the land is the consideration for the rent.
[f the right to occupy terminate, the obligation to pay ceases.
Consequently, a covenant to pay rent creates no debt until the
time stipulated for the payment arrives. The lessee may be
evicted by title paramount or by acts of the lessor. The destruc-
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tion or disrepair of the premises may, according to certain statu-

tory provisions, justify the lessee in abandoning them. The lessee

may quit the premises with the lessor's consent. The lessee may

assign his term with the approval of the lessor, so as to relieve

himself from further obligation upon the lease. In all these

cases the lessee is discharged from his covenant to pay rent. The

time for payment never arrives. The rent never becomes due.

It is not a case of debitum in prasenti solvendum in futuro.

On the contrary, the obligation upon the rent covenant is alto-

gether contingent. Watson v. Merrill, 136 Fed. 362, 69 C. C. A.

185, 69 L. R. A. 719. See, also, Coke on Littleton, 2926; Wood

v. Partridge, 11 Mass. 492; Bordman v. Osborn, 23 Pick. (Mass.)

299.

It follows from these principles that rent accruing after the

filing of a petition in bankruptcy against the lessee is not provable

against his bankrupt estate as "a fixed liability * * • abso-

lutely owing at the time of the filing of the petition," within the

meaning of § 63a (1) of the bankruptcy act of 1898. It is not

a fixed liability, but is contingent in its nature. It is not abso-

lutely owing at the time of the bankruptcy, but is a mere

possible future demand. Both its existence and amount are

contingent upon uncertain events. Watson v. Merrill, supra;
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Atkins v. Wilcox, 105 Fed. 595, 44 C. C. A. 626, 53 L. R. A.

118. Also In re Rubel (D. C.) 166 Fed. 131; In re Mahler (D.

C.) 105 Fed. 428; In re Hayes, etc., Co. (D. C.) 117 Fed. 879;

In re Arnstein (D. C.) 101 Fed. 706; In re Jefferson (D. C.)

93 Fed. 948; In re Inman & Co. (D. C.) 171 Fed. 185.

Even under the bankruptcy acts of 1841 (Act Aug. 19, 1841,

c. 9, 5 Stat. 440) and 1867 (Act March 2, 1867, c. 176, 14 Stat.

517), which, unlike the present act, expressly permitted the

proof of contingent demands, claims for unaccrued rent were not

provable. Ex parte Houghton, 1 Low. 554, Fed. Cas. No. 6,725,

In re May, 9 N. B. R. 419, Fed. Cas. No. 9,325, and Bailey v.

Loeb, 11 N. B. R. 271, Fed. Cas. No. 739, were cases under the

act of 1867. Bosler v. Kuhn, 8 Watts & S. (Pa.) 183, was under

the act of 1841.

The authorities are not entirely in accord upon the question

whether a lease, containing the usual provisions, is terminated

by bankruptcy. In some cases it has been held that bank-

ruptcy destroys the relation of landlord and tenant and prac-

tically annuls the lease. In re Jefferson, supra; In re Hayes, etc.,

Co., supra. See, also, Bray v. Cobb (D. C.) 100 Fed. 270, re-

tion or disrepair of the premises may, according to certain statutory provisions, justify the lessee in abandoning them. 1'he lessee
may quit the premise.a with the lessor's consent. The lessee may
aasign his term with the approval of the lessor, so as to relieve
himself from further obligation upon the lease. In all these
cases the lessee is discharged from his covenant to pay rent. The
time for payment never arrives. The rent never becomes due.
It is not a case of debit um in pr<Uenti soluendum in f ut11ro.
On the contrary, the obligation upon the rent covenant is altogether contingent. Watson v. Merrill, 136 Fed. 362, 69 C. C. A.
185, 69 L. R. A. 7·19. See, also, Coke on Littleton, 292b; Wood
v. Partridge, 11 M888. 492 ; Bord man v. Osborn, 23 Pick. ( l\Iass.)
299.
It follows from these principles that rent accruing after the
.filing of a petition in bankruptcy against the lessee is not provable
against his bankrupt estate as ''a fixed liability • • • abaolutely owing at the time of the filing of the petition," within the
meaning of § 63a ( 1) of the bankruptcy act of 1898. It is not
a fixed liability, but is contingent in its nature .. It is not absolutely owing at the time of the bankruptcy, but is a mere
possible future demand. Both its existence and amount are
contingent upon uncertain events. Watson v. Merrill, supra;
Atkins v. Wilcox, 105 Fed. 595, 44 C. C. A. 626, 53 L. R. A.
118. Also In re Rubel (D. C.) 166 Fed. 131; In re Mahler (D.
C.) 105 Fed. 428; In re Hayes, etc., Co. ( D. C.) 117 Fed. 879;
In re Arnstein (D. C.) 101 Fed. 706; In re Jefferson (D. C.)
93 14,ed. 948; In re Inman & Co. ( D. C.) 171 Fed. 185.
Even under the bankruptcy acts of 1841 (Act Aug. 19, 1841,
c. 9, 5 Stat. 440) and 1867 (Act March 2, 1867, c. 176, 14 Stat.
517), which, unlike the present act, expressly permitted the
proof of contingent demands, claims for unaccrued rent were not
provable. Ex parte Houghton, 1 Low. 554, Fed. Cas. No. 6,725,
In re May, 9 N. B. R. 419, Fed. Cas. No. 9,325, and Bailey v.
Loeb, 11 N. B. R. 271, Fed. Cas. No. 739, were cases under the
act of 1867. Bosler v. Kuhn, 8 Watts & S. (Pa.) 183, was under
the act of 1841.
The authorities are not entirely in accord upon the question
whether a lease, containing the usual provisions, is terminated
by bankruptcy. In some cases it has been held that bankruptcy destroys the relation of landlord and tenant and practically annuls the lease. In re Jefferson, supra; In re Hayes, etc.,
Co., supra. See, also, Bray v. Cobb (D. C.) 100 Fed. 270, re-
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versed in Cobb v. Overman, 109 Fed. 65, 48 C. C. A. 223, 54

L. B. A. 369. In other cases it is held that bankruptcy does

not sever such relation, that the tenant remains liable, and that

the obligation to pay rent is not discharged as to the future,

unless the trustee elect to retain the lease as an asset. Watson

v. Merrill, supra; In re Hinckel Brewing Co. (D. C.) 123 Fed.

942. See, also, In re Ells (D. C.) 98 Fed. 968.

In our opinion the latter view is the correct one. We think

the early law, as stated in Ex parte Houghton, supra, is the

law under the present bankruptcy statute, applicable in the case

of leases having the usual covenants and conditions. In that

case the court said:

"The earlier law of England, which we have adopted in

this country, was that the assignees of a bankrupt have a rea-

sonable time to elect whether they will assume a lease which

they find in his possession; and, if they do not take it, the bank-

rupt retains the term 6n precisely the same footing as before,

with the right to occupy, and the obligation to pay rent. If they

do take it, he is released, as in all other cases of valid assign-

ment, from all liability, excepting on his covenants; and from

these he is not discharged in any event."

This reasoning leads by another course to the same conclu-

sion already reached. If the lessee remain liable upon the lease
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after his bankruptcy in cases where it is not assumed by the

trustee, it necessarily follows that his estate is not liable thereon.

With a few exceptions, not applicable here, that which is not

dischargeable in bankruptcy is not provable in bankruptcy.

The claim in this case was regarded in the report of the

referee as a demand for installments of rent falling due accord-

ing to the terms of the lease subsequent to the time of filing the

petition in bankruptcy, and the question considered in such

report was whether demands of that character are provable in

bankruptcy. So the claim was assumed to be of that character

by the district judge, and was ordered expunged upon that

assumption. Regarding, then, the claim as one for unaccrued

rent, it is clear, upon the principles already examined, that

it was not provable against the bankrupt estate under the first

clause of § 63a of the bankruptcy act.

But, while there may be a question whether the demand as

covering the period prior to the re-entry by the lessor might not

be considered a claim for rent as such, it is clear that the demand

for the difference between the rent reserved and the rent stipu-

1

versed in Cobb v. Overman, 109 Fed. 65, 48 C. C. A. 223, 54
L. R. A. 369. In other cases it is held that bankruptcy does
not sever such relation, that the tenant remains liable, and that
the obligation to pay rent is not discharged as to the future,
unless the trustee elect to retain the lease as an asset. Watson
v. :Merrill, supra; In re Hinckel Brewing Co. ( D. C.) 123 Fed.
942. See, also, In re Ells (D. C.) 98 Fed. 968.
In our opinion the latter view is the correct one. We think
the early law, as stated in Ex parte Houghton, supra, is the
law under the present bankruptcy statute, applicable in the case
of leases having the usual covenants and conditions. In that
case the court said:
"The earlier law of England, which we have adopted in
this country, was that the assignees of a bankrupt have a reasonable time to elect whether they will assume a lease which
they find in his possession; and, if they do not take it, the bankrupt retains the term bn precisely the same footing as before,
with the right to occupy, and the obligation to pay rent. If they
do take it, he is released, as in all other cases of valid assignment, from all liability, excepting on his covenants; and from
these he is not discharged in any ev~nt. ''
This reasoning leads by another course to the same conclusion already reached. If the lessee remain liable upon the lease
after his bankruptcy in cases where it is not assumed by the
trustee, it necessarily follows that his estate is not liable thereon.
With a few exceptions, not applicable here, that which is not
dischargeable in bankruptcy is not provable in bankruptcy.
The claim in this case was regarded in the report of the
referee as a demand for installments of rent falling due according to the terms of the lease subsequent to the time of filing the
petition in bankruptcy, and the question conBidered in such
report was whether demands of that character are provable in
bai1kruptcy. So the claim was assumed to be of that character
by the district judge, and was ordered expunged upon that
assumption. Regarding, then, the claim as one for unaccrued
rent, it is clear, upon the principle.a already examined, that
it was not provable against the bankrupt estate under the first
clause of § 63a of the bankruptcy act.
But, while there may be a question whether the demand as
covering the period prior to the re-entry by the lessor might not
be considered a claim for rent as such, it is clear that the demand
for the difference between the rent reserved and the rent stipu-
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lated in the new lease is not such a demand, but is based upon

the indemnity provision in the lease shown in the foregoing

statement of facts.

The lease in the present case is not a lease containing the usual

covenants and conditions. It contains unusual provisions. As

we have seen, it expressly provides that in case the lessee is de-

clared bankrupt the lease shall terminate and the lessor shall

have the right to re-enter. Under such a lease as this the

trustee could not adopt the lease against the lessor's objection.

The lessor had the right to terminate it, and did terminate it, by

re-entry. And when he terminated it the obligation of the bank-

rupts as lessees terminated. The question in this case—at least

with respect to a large part of the claim—is not, in its essence,

whether rent to accrue in the future is provable against a bank-

rupt estate, but whether a claim founded upon .an agreement to

indemnify a landlord for loss of rents following bankruptcy is

provable.

Undoubtedly the parties to a lease may agree that bankruptcy

shall terminate it, and that, upon such termination, all future

installments of rent shall at once become due and payable. In

such a case, the installments may be regarded as consolidated

by the contract, or, perhaps, as falling due by way of penalty.

Not improbably claims based upon such leases are provable in
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bankruptcy. Thus in the case of In re Pittsburg Drug Co. (D.

C.) 164 Fed. 482, where a lease provided that, on default in the

payment of any rent, the rent for the entire term should at once

become due and payable, it was held that, on the bankruptcy of

the lessee while in default, the entire rent was "a fixed liability

absolutely owing," and provable against the bankrupt estate.

But the convenant of indemnity in the present lease was of a

very different nature. It called for the payment of no fixed and

certain sum. Its purpose was merely to guarantee against pos-

sible loss.

The inquiry, then, is as to the status of the lessor's demand

upon this indemnity covenant at the time when the petition in

bankruptcy was filed; for it is held that that is the time when

the provability of claims against the estate of a bankrupt is fixed.

Thus in the case of In re Pettingill (D. C.) 137 Fed. 145, it was

said:

"Under that act the provability of a claim depends upon its

status at the time the petition is filed. If, at that time, the

claim is provable, within the definition of § 63, it may be proved.

lated in the new lease is not such a demand, but is based upon
the indemnity provision in the lease shown in the foregoing
statement of facts.
The lease in the present case is not a lease containing the usual
covenants and conditions. It contains unusual provisions. As
we have seen, it expressly provides that in case the lessee is declared bankrupt the lease shall terminate and the lessor shall
have the right to re-enter. Under such a lease as this the
trustee could not adopt the lease against the lessor's objection.
The lessor had the right to terminate it, and did terminate it, by
re-entry. And when he terminated it the obligation of the bank.
rupts as lessees terminated. The question in this case-at least
with respect to a large part of the claim-is not, in its essence,
whether rent to accrue in the future is provable against a bankrupt est.ate, but whether a claim founded upon .an agreement to
indemnify a landlord for loss of rents following bankruptcy is
provable.
Undoubtedly the parties to a lease may agree that bankruptcy
shall terminate it, and that, upon such termination, all future
installments of rent shall at once become due and payable. In
such a case, the installments may be regarded as consolidated
by the contract, or, perhaps, as falling due by way of penalty.
Not improbably claims based upon such leases are provable in
bankruptcy. Thus in the case of In re Pittsburg Drug Co. (D.
C.) 164 Fed. 482, where a lease provided that, on default in the
payment of any rent, the rent for the entire term should at once
become due and payable, it was held that, on the bankruptcy of
the lessee while in default, the entire rent was "a fixed liability
absolutely owing,'' and provable against the bankrupt estate.
But the convenant of indemnity in the present lease was of a
very different nature. It called for the payment of no fixed and
certain sum. Its purpose was merely to guarantee against possible loss.
The inquiry, then, is as to the status of the lessor's demand
upon this indemnity covenant at the time when the petition in
bankruptcy was filed; for it is held that that is the time when
the provability of claims against the estate of a bankrupt is fixed.
Thus in the case of In re Pettingill (D. C.) 137 Fed. 145, it was
said :
"Under that act the provability of a claim depends upon its
status at the time the petition is filed. If, at that time, the
claim is provable, within the definition of § 63, it may be proved.
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If, at that time, it does not fall within that definition, but does

so at some later time, it cannot be proved."

See, also, Swarts v. Fourth National Bank, 117 Fed. 5, 54

C. C. A. 387; In re Bingham (D. C.) 94 Fed. 796; Watson v.

Merrill, supra; In re Adams (D. C.) 130 Fed. 381; In re Swift,

112 Fed. 320, 50 C. C. A. 264.

Now, when the petition was filed, the first step toward declar-

ing the lessee bankrupt was taken. It was not certain that bank-

ruptcy would follow; but, if it did follow, the lessor would have

the right to re-enter and terminate the lease. Notwithstanding

the provision that the lease should terminate in case the lessees

should be declared bankrupt, and the lessor should have the right

to re-enter, the lease was undoubtedly terminable by the re-entry,

and not by the bankruptcy. In re Ells (D. C.) 98 Fed. 967.

But the lessor was not obliged to re-enter, and whether he would

do so or not was manifestly dependent upon uncertainties. In-

deed, looking at the claim as it existed either at the time of the

petition or the adjudication, it was altogether contingent in its

nature:

(1) It was uncertain, as just pointed out, whether the lessor

would re-enter and terminate the lease.

(2) In case the lease was terminated, it was uncertain whether

there would be any loss in rents. If the rent received by the
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landlord from the new tenant equaled or exceeded that stipu-

lated in the lease, there would be no loss, and, consequently, no

foundation for any claim upon the indemnity covenant.

The case of In re Ells (D. C.) 98 Fed. 967, already referred

to, is in point. In that case the lease contained a provision that

the landlord might re-enter and resume possession if the bank-

rupt should be "declared bankrupt or insolvent according to

law," and the lessee covenanted that in case of such termination

of the lease he would '' indemnify the lessor against all loss of rent

or other payments which he may incur by reason of such termi-

nation during the remainder of the term," and the landlord re-

entered upon the bankruptcy of the tenant. It was held that

the claim of the landlord for the difference between the present

letting value of the premises and the rent reserved for the re-

mainder of the term could not be proved against the bankrupt

estate of the lessee. Judge Lowell said (p. 968):

'' The contract was one of indemnity for loss of rent and other

payments, and would be broken only after, and so far as, rent

had been lost and payments had been made. * * * At the

If, at that time, it does not fall within that definition, but does
so at some later time, it cannot be proved.''
See, also, Swarts v. fourth National Bank, 117 Fed. 5, 54
C. C. A. 387; In re Bingham (D. C.) 94 Fed. 796; Watson v.
l\lerrill, supra; In re Adams (D. C.) 130 Fed. 381; In re Swift,
112 Fed. 320, 50 C. C. A. 264.
Now, when the petition was filed, the first step toward declaring the lessee bankrupt was taken. It was not certain that bankruptcy would follow; but, if it did follow, the lessor would have
the right to re-enter and terminate the lease. Notwithstanding
the provision that the lease should terminate in case the lessees
should be declared bankrupt, and the lessor should have the right
to re-enter, the lease was undoubtedly terminable by the re-entry,
and not by the bankruptcy. In re Ells (D. C.) 98 Fed. 967.
But the lessor was not obliged to re-enter, and whether he would
do so or not was manifestly dependent upon uncertainties. Indeed, looking at the claim as it existed either at the time of the
petition or the adjudication, it was altogether contingent in its
nature:
(1) It was uncertain, as just pointed out, whether the lessor
would re-enter and terminate the lease.
(2) In case the lease was terminated, it was uncertain whether
there would be any loss in rents. If the rent received by the
landlord from the new tenant equaled or exceeded that stipulated in the lease, there would be no loss, and, consequently, no
foundation for any claim upon the indemnity covenant.
The case of In re Ells (D. C.) 98 Fed. 967, already referred
to, is in point. In that case the lease contained a provision that
the landlord might re-enter and resume possession if the bankrupt should be "declared bankrupt or insolvent according to
law," and the lessee covenanted that in case of such termination
of the lease he would ''indemnify the lessor against all loss of rent
or other payments which he may incur by reason of such termination during the remainder of the term,'' and the landlord reentered upon the bankruptcy of the tenant. It was held that
the claim of the landlord for the difference between the present
letting value of the premises and the rent reserved for the remainder of the term could not be proved against the bankrupt
estate of the lessee. Judge Lowell said (p. 968) :
''The contract was one of indemnity for loss of rent and other
payments, and would be broken only after, and so far as, rent
had been lost and payments had been made. • • • At the
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time of the adjudication the claim ib this case was contingent,

first, upon the determination of the lease by the lessor for breach

of the covenant; and, second, upon a subsequent loss of rent by

the lessor. If the lessor permitted the lease to continue, or if the

rent subsequently obtained by him equalled or exceeded that

provided in the lease, the claim would not arise. * * * The

provisions of the act of 1898 concerning the proof and allow-

ance of contingent claims differ materially from those contained

in the acts of 1841 and 1867. • • * Even under the broad

provisions of the act of 1867 above referred to, it was held

that a provision in a lease that the lessors might re-enter and

relet the premises at the risk of the lessees, who should remain

liable for the rent, and be credited with the sums actually re-

alized, did not give rise to a provable contingent claim. Ex parte

Lake, 2 Low. 544, Fed. Cas. No. 7,991. The provision above

quoted of the lease here in question, though not identical with

that in Ex parte Lake, yet resembles it so closely as to be essen-

tially similar. If the contingent claim arising in Ex parte Lake

could not be proved under the act of 1867, it is clear that the

contingent claim arising in this case cannot be proved under

the act of 1898."

See, also, In re Shaffer (D. C.) 124 Fed. 111.

For these reasons, we are satisfied that the claim in question
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as based upon the indemnity covenant is contingent, and not

provable against the bankrupt estate under the first clause of

§ 63a of the bankruptcy act

.

But this does not dispose of all of the appellant's conten-

tions. It is urged, in effect, that the claim, whether regarded

as a demand for rent or as based upon the indemnity provision,

is "a debt founded upon an express contract," and provable

under the fourth clause of § 63a, irrespective of the question

whether it is of such character as to be provable under the first

clause.

The principal cases cited in support of this contention are

In re Smith (D. C.) 146 Fed. 923, and Moch v. Market St. Nat.

Bank, 107 Fed. 897, 47 C. C. A. 49, which hold that the liability

of a bankrupt indorser of commercial paper, which does not

become absolute until after the filing of the petition, is a debt

founded upon contract within § 63a (4), and provable against

the bankrupt estate after it becomes fixed within the time allowed

for proving claims.

It is not necessary for the purposes of the present case that

time of the adjudication the claim in this case was contingent,
first, upon the determination of the lewie by the lessor for breach
of the covenant; and, second, upon a subsequent lo~ of rent by
the lessor. If the lessor permitted the lease to continue, or if the
rent subsequently obtained by him equalled or exceeded that
provided in the lease, the claim would not arise. • • • The
provisions of the act of 1898 concerning the proof and allowance of contingent claims differ materially from those contained
in the acts of 1841 and 1867. • • • Even under the broad
provisions of the act of 186i above referred to. it was held
that a provision in a lease that the lessors might re-enter and
relet the premises at the risk of the lessees, who should remain
liable for the rent, and be credited with the sums actually realiu'd, did not give rise to a provable contingent claim. Ex parte
Lake, 2 Low. 544, Fed. Cas. No. 7,991. The provision abo\•e
quoted of the lease here in question, though not identical with
that in Ex parte Lake, yet resembles it so closely as to be essentially similar. If the contingent claim arising in Ex parte Lake
could not be proved under the act of 1867, it is clear that the
contingent claim arising in this case cannot be proved under
the act of 1898.''
See, also, In re Shaffer (D. C.) 124 Fed. 111.
For these reasons, we are satisfied that the claim in question
as based upon the indemnity covenant is contingent, and not
provable against the bankrupt estate under the first clause of
§ 63a of the bankruptcy act.
But this does not dispose of all of the appellant's contentions. It is urged, in effect, that the claim, whether regarded
as a demand for rent or as based upon the indemnity provision,
is ''a debt founded upon an express contract,'' and provable
under the fourth clause of § 63a, irrespective of the question
whether it is of such character as to be provable under the first
clause.
The principal cases cited in support. of this contention are
In re Smith (D. C.) 146 Fed. 923, and Moch v. Market St. Nat.
Bank, 107 Fed. 897, 47 C. C. A. 49, which hold that the liability
of a bankrupt indorser of commercial paper, which does not
become absolute until after the filing of the petition, is a debt
founded upon contract within § 63a ( 4), and provable against
the bankrupt estate after it becomes fixed within the time allowed
for proving claims.
It is not necessary fQr the purposes of the present case that
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we should go so far as to dispute the conclusions reached in these

decisions. While a contract of indorsement is contingent, the

extent of the liability is at all times ascertainable, and it might

be that such a contract would be provable without it following

that an indemnity contract covering possible loss of rents—both

the existence and extent of the liability upon which are uncertain

and contingent—would be provable.

The present bankruptcy statute, unlike—as we have seen—

the acts of 1841 and 1867, does not provide for the proof of con-

tingent claims. Taking the fourth subdivision of § 63a as being

independent of the first subdivision, still there is nothing to indi-

cate that it was intended to embrace wholly contingent demands.

Indeed, it is only by reading § 636—which permits the liquida-

tion of unliquidated demands—in connection with said fourth

clause of 63a, that any ground is shown for contending that a

claim like the one in question can be proved. But this con-

struction expands the provisions of § 63a by those of 636, and

it is well settled that such a construction cannot be adopted.

§ 636 adds nothing to the class of debts provided under 63a. It

merely permits the liquidation of an unliquidated claim prov-

able under the latter provision. In Dunbar v. Dunbar, 190 U. S.

340, 23 Sup. Ct. 757, 47 L. ed. 1084, the Supreme Court of the
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United States said:

"§ 63a provides for debts which may be proved, which, among

others, are: (1) 'A fixed liability, as evidenced by a judgment

or an instrument in writing, absolutely owing at the time of the

filing of the petition against him, whether then payable or not,

with any interest thereon which would have been recoverable at

that date or with a rebate of interest on such as were not then

payable and did not bear interest;' (4) 'founded upon an open

account, or upon a contract express or implied.' In § 636 pro-

vision is made for unliquidated claims against the bankrupt,

which may be liquidated upon application to the court in such

manner as it shall direct, and may thereafter be proved and

allowed against his estate. This paragraph 'b,' however, adds

nothing to the class of debts which might be proved under

paragraph 'a' of the same section. Its purpose is to permit an

unliquidated claim, coming within the provisions of § 63a, to be

liquidated as the court should direct. We do not think that by

the use of the language in § 63a it was intended to permit proof

of contingent debts or liabilities or demands the valuation or

estimation of which it was substantially impossible to prove."

we should go so far as to dispute the conclusions reached in these
decisions. \Vhile a contra<'t of indorsement is contingent, the
extent of the liability is at all times ascertainable, and it might
he that such a contract would be provable without it following
that an indemnity contract covering possible loss of rents-both
the existence and extent of the liability upon which are uncertain
and contingent-would be provable.
The present bankruptcy statute, unlike-as we have seenthe acts of 1841 and 1867, does not provide for the proof of contingent elaims. Taking the fourth subdivision of § 63a as being
independent of the first subdivision, still there is nothing to indicate that it was intended to embrace wholly contingent demands.
Indeed, it is only by reading § 63b-which permits the liquidation of unliquidated demands-in connection with said fourth
clause of 63a, that any ground is shown for contending that a
cla.im like the one in question can be proved. But this construotion expands the provisions of § 63a by those of 63b, and
it is well settled that such a construction cannot be adopted.
§ 63b adds nothing to the class of debts provided under 63a. It
merely permits the liquidation of an unliquidated claim provable under the latter provision. In Dunbar v. Dunbar, 190 U. S.
340, 23 Sup. Ct. 757, 47 L. ed. 1084, the Supreme .Court of the
United States said:
'' § 63a provides for debts which may be proved, which, among
others, are: ( 1) 'A fixed liability, as evidenced by a judgment
or an instrnment in writing, absolutely owing at the time of the
filing of the petition against him, whether then payable or not,
with any interest thereon which would have been recoverable at
that date or with a rebate of interest on such as were not then
payable and did not hear interest;' ( 4) ' founded upon an open
account, or upon a contract express or implied.' In § 63b provision is made for unliquidated claims against the bankrupt,
which may be liquidated upon application to the court in such
manner as it shall direct, and may thereafter he proved and
allowed agai1uit his estate. This paragraph 'b,' however, adds
nothing to the class of debts which might be proved under
paragraph 'a' of the same section. Its purpose is to permit an
unliquidated claim, coming within the provisions of § 63a, to be
liquidated as the court should direct. \Ve do not think that by
the use of the language in § 63a it was intended to permit proof
of C'ontingent debts or liabilities or demands the valuation or
t>stimntion of which it was substantially impossible to prove."
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In Dunbar v. Dunbar, supra, the case of Moch v. Market St.

Nat. Bank, supra, was distinguished.

But, while it is not necessary, in order to reach a decision in

this case, to determine whether 63a (4) is subject to the limita-

tion contained in 63a (1)—that debts to be provable must be

absolutely owing at the time of filing the petition—we think it

the better view that it is so limited. If it is not so limited, the

limitations in the first subdivision are practically of no effect.

All claims upon instruments in writing not provable under the

first clause, because not absolutely owing at the time of the

petition, might be proved as claims founded upon a "contract

express or implied" under the fourth clause, if no limitations

are attached to the latter. We cannot regard this interpreta-

tion as tenable. We think that the different clauses of 63a

should not be considered as independent, but should be read

together, and that the said limitation in the first clause should

be considered as repeated in the fourth clause. This interpre-

tation of the section is supported by authority. Thus In re

Swift, 112 Fed. 316, 50 C. C. A. 270, already referred to, the

Circuit Court of Appeals for the First Circuit said:

"That part of the present bankruptcy act which describes

what debts may be proved does not repeat at all points the words
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'owing at the time of the filing of the petition,' but it is im-

possible to consider it other than as though it did thus repeat

them."

And In r^ Adams (D. C), 130 Fed. 381, the court said:

"But a creditor cannot prove for an indebtedness arising

between the filing of the involuntary petition and adjudication.

This appears from the analogy of § 63a (1), (2), (3), and (5),

as applied to the interpretation of clause (4). In clauses (1)

and (4), for example, the limit of time must be the same, inas-

much as clause (4) includes clause (1), and, if clause (4) were

less limited in point of time, the limit imposed upon clause (1)

would become nugatory."

For these reasons, we think that the claim of the appellant,

whether regarded as one for unaccrued rent or for indemnity

for loss of rent, was not provable against the bankrupt estate

under either § 63a (1) or 63a (4), and was properly expunged

by the District Court.

The order of the District Court is affirmed, with costs.18

13—See Colman Co. v. Withoft,

195 Fed. 250.

In Dunbar v. Dunbar, supra, the case of Moch v. Market St.
Nat. Bank, supra, was distinguished.
But, while it is not necessary, in order to reach a decision in
this case, to determine whether 63a ( 4) is subject to the limitation contained in 63a (1 )-that debts to be provable must be
absolutely owing at the time of filing the petition-we think it
the better view that it is so limited. If it is not so limited, the
limitations in the first subdivision are practically of no effect.
All claims upon instruments in writing not provable uuder the
first clause, because not absolutely owing at the time of the
petition, might be proved as claims founded upon a "contract
express or implied'' under the fourth clause, if no limitations
are attached to the latter. We cannot regard this interpretation as tenable. We think that the different clauses of 63a
should not be considered as independent, but should be read
together, and that the said limitation in the first clause should
he considered as repeated in the fourth clause. This interpretation of the section is supported by authority. Thus In re
Swift, 112 Fed. 316, 50 C. C. A. 270, already referred to, the
Circuit Court of Appeals for the First Circuit said:
''That pnrt of the present bankruptcy act which describes
what debts may be proved does not repeat at all points the words
'owing at the time of the filing of the petition,' but it is impossible to consider it other than as though it did thus repeat
them.''
And In r~ Adams (D. C.), 130 Fed. 381, the court said:
''But a creditor cannot prove for an indebtedness arising
between the filing of the involuntary petition and adjudication.
This appears from the analogy of§ 63a (1), (2), (3), and (5),
as applied to the interpretation of clause ( 4). In clauses (1)
and ( 4), for example, the limit of time must be the same, inasmuch as clnuse (4) includes clause (1), and, if clause (4) were
less limited in point of time, the limit imposP<l upon clause ( 1)
would become nugatory."
For these reasons, we think that the claim of the appellant,
wlwther regarded as one for unaccrued rent or for indemnity
for loss of rent, was not provable against the bankrupt estate
under either § 63a ( 1) or 63a ( 4), and was properly expunged
hy the District Court.
The order of the District Court is affirmed, with costs.1 8
13-See Colman Co. v. Withoft,
195 Fed. 250.
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210 Fed. 425, 127 C. C. A. 157

(Circuit Court of Appeals, Fifth Circuit. January 6, 1914)

SHELBY, Circuit Judge. The petitioner had a mortgage on

BRITISH & AMERICAN MORTGAGE CO. v. STUART

the bankrupt's real estate, which contains the following stipu-

lations as to attorney's fees:

210 Fed. 425, 127 C. C. A. 157

"That the parties of the first part hereby agree to pay the

attorney's fees, and all other expenses which may be incurred

(Circuit Court of Appeals, Fifth Circuit.

January 6, 1914)

by the said mortgagee, its successors or assigns, in the collection

of, or in attempting to collect the several sums, herein secured,

by a foreclosure of the mortgage, or otherwise, or for enforcing

or attempting to enforce any of the terms or provisions hereof,

with or without suit, for the payment of which this conveyance

is a lien, including solicitor's fees for a foreclosure by suit in

equity, and this mortgage shall stand as security for the same,

and it shall be no defense as to such solicitor's fees, or other

costs, fees, or expenses for a foreclosure in equity, that a fore-

closure might have been made under any power herein, the

course of procedure being optional with the holder, and it being

the purpose and intent hereof to secure such holder in the col-

lecting of principal and interest—hereby, secured—net of every-

thing."

The controversy here is as to a claim for attorney's fees based
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on the foregoing agreement.

After the adjudication in bankruptcy, George Stuart, the

trustee of the bankrupt, filed a petition in the District Court to

sell the land described in the mortgage, free of liens, and the

mortgagee, petitioner here, was made a party to the proceeding.

It filed an answer, and also filed proof of the mortgage debt and

proof of the attorney's fees for services rendered in and con-

nected with said proceedings "according to stipulations in the

mortgage;" but the services were all rendered after the filing

of the petition in bankruptcy. No question is made as to the

rendition of the services, nor of the fact that they were fairly

worth $250, the amount claimed. The referee allowed the mort-

gage debt as proved, but disallowed the claim for attorney's

fees, and the District Court confirmed the referee's order. The

petitioner seeks to revise and reverse the order disallowing the

attorney's fees.

For a clear understanding of the question to be considered

SHELBY, Circuit Judge. The petitioner had a mortgage on
the bankrupt's real estate, which contains the following stipulations as to attorney's fees:
''That the parties of the first part hereby agree to pay the
attorney's fees, and all other expenses which may be incurred
by the said mortgagee, it.'3 successors or 88Signs, in the collection
of, or in attempting to collect the several sums, herein secured,
by a foreclosure of the mortgage, or otherwise, or for enforcing
or attempting to enforce any of the terms or provisions hereof,
with or without suit, for the payment of which this conveyance
is a lien, including solicitor's fees for a foreclosure by suit in
equity, and this mortgage shall stand 88 security for the same,
and it shall be no defense as to such solicitor's fee!i, or other
costs, fees, or expenses for a foreclOE1ure in equity, that a foreclosure might have been made under any power herein, the
course of procedure being optional with the holder, and it being
the purpose and intent hereof to secure such holder in the collecting of principal and interest-hereby,secured-net of everything.,,
The controversy here is 88 to a claim for attorney's fees based
on the foregoing agreement.
After the adjudication in bankruptcy, George Stuart, the
trustee of the bankrupt, filed a petition in the District Court to
sell the land described in the mortgage, free of liens, and the
mortgagee, petitioner here, was made a party to the proceeding.
It filed an answer, and also filed proof of the mortgage debt and
proof of the attorney's fees for services rendered in and connected with said proceedings ''according to stipulations in the
mortgage;" but the services were all rendered after the filing
of the petition in bankruptcy. hlo question is made 88 to the
rendition of the services, nor of the fact that they were fairly
worth $250, the amount claimed. The referee allowed the mart·
gage debt as proved, but disallowed the claim for attorney's
fees, and the District Court confirmed the referee's order. The
petitioner seeks to revise and reverse the order disallowing the
attorney's fees.
For a clear understanding of the question to be considered
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later, it is first necessary to ascertain the effect and proper con-

struction of stipulations in notes and mortgages to pay attorney's

fees for their enforcement and collection. Such stipulations are

generally held to be valid, and they are sustained in Alabama,

where the mortgaged land is situated. Hunter & Faber v. Linn,

61 Ala. 492. The agreement here is for no fixed sum; but such

an agreement, if made for a definite sum, would not be conclusive

as to the amount on the parties. It could only be enforced for

such an amount as was reasonable. Unless the services, or some

of the services, covered by the stipulation, are performed, there

can be no collection or enforcement of such contract. It follows

that the obligation to reimburse the mortgagee or payee for costs

of enforcement or collection is contingent, creating no liability

unless the services provided for are performed or partly per-

formed. If the debt is paid promptly at maturity, no services

of an attorney being required or rendered, no attorney's fees

can be added to the amount of the note or mortgage. The cred-

itor would not be permitted to make a profit by collecting fees

he did not have to pay. Until the claim becomes due and the

services of the attorney are rendered, no debt exists, on account

of such stipulation, to be added to the amount of the note or

mortgage. Springstead et al. v. Crawfordsville State Bank, 34
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Sup. Ct. 195, 231 U. S. 541, 58 L. ed. — (decided December 22,

1913) ; Williams v. Flowers, 90 Ala. 136, 137, 7 South. 439, 24

Am. St. Rep. 772; McQabe v. Patton, 174 Fed. 217, 98 C. C. A.

225.

The stipulation which we have copied from the mortgage names

no sum which was to be paid as attorney's fees. It fixes no time

of payment. The payment is to be made for attorney's fees

"incurred by the said mortgagee * * * in the collection of,

or in attempting to collect, the several sums," etc. It is obvious

that it was not in the contemplation of the parties that an at-

torney would be employed to collect or attempt to collect the

mortgage debt before it was due. When the mortgage became

due, without the aid of attorneys and without expense, so far

as it appears, the debt was extended for four years—a period

not yet expired. So it cannot be that any debt on such account

was due and "absolutely owing" at the date of bankruptcy,

according to the terms of the contract.

The petition in bankruptcy was filed against Vandiver by his

creditors on September 19,1912, and he was adjudicated a bank-

rupt on October 10, 1912. Up to that time nothing had occurred

later, it is first necessary to ascertain the effect and proper construction of stipulations in not.es and mortgages to pay attorney's
fees for their enforcement and collection. Such stipulations are
generally held to be valid, and they are sustained in Alabama,
where the mortgaged land is situated. Munter & Faber v. Linn,
61 Ala. 492. The agreement here is for no fixed sum; but such
an agreement, if made for a definite sum, would not be conclusive
as to the amount on the parties. It could only be enforced f<irsuch an amount as was reasonable. Unless the services, or some
of the services, covered by the stipulation, are performed, there
can be no collection or enforcement of such contract. It follows
that the obligation to reimburse the mortgagee or payee for <'Ost.s
of enforcement or collection is contingent, creating no liability
unless the services provided for are performed or partly performed. If the debt is paid promptly at maturity, no services
of an attorney being required or rendered, no attorney's fees
can be added to the amount of the note or mortgage. The creditor would not be permitted to make a profit by collecting fees
he did not have to pay. Until the claim becomes due and the
services of the attorney are rendered, no debt exists, on account
of such stipulation, to be added to the amount of the note or
mortgage. Springstead et al. v. Crawfordsville State Bank, 34
Sup. Ct. 195, 231 U.S. 541, 58 L. ed. - (decided December 22,
1913) ; Williams v. Flowers, 90 Ala. 136, 137, 7 South. 439, 24
Am. St. Rep. 772; McC.abe v. Patton, 174 Fed. 217, 98 C. C. A.
225.
The stipulation which we have copied from the mortgage names
no sum which wH to be paid as attorney's fees. It fixes no time
of payment. The payment is to be made for attorney's fees
'' incuITed by the said mortgagee • • • in the collection of,
or in attempting to collect, the several sums,'' etc. It is obvious
that it was not in the contemplation of the parties that an attorney would be employed to collect or attempt to collect the
mortgage debt before it was due. When the mortgage became
due, without the aid of attorneys and without expense, so far
as it appears, the debt was extended for four years-a period
not yet expired. So it cannot be that any debt on such account
was due and "absolutely owing" at the date of bankruptcy,
according to the terms of the contract.
The petition in bankruptcy was filed against Vandiver by his
creditors on September 19, 1912, and he was adjudicated a bankrupt on October 10, 1912. Up to that time nothing had occurred
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which would authorize the addition of any sum to the amount

of the mortgage ou account of attorney's fees; the mortgagee

had not been required, nor had anything happened to authorize

him, to employ and compensate an attorney and add the fees to

the amount of the mortgage.

So we have the important if not the controlling facts shown

by the record that, at the date of the filing of the petition in

bankruptcy, no debt for attorney's fees existed; and, the mort-

gage not being due, the time had not arrived when such debt

could have been created.

The bankruptcy act designates the debts which may be proved

asrainst a bankrupt's estate. The claim presented here is one

"evidenced * * * by an instrument in writing," and, if

provable, it must be under § 63a, the relevant part of which is

as follows:

"Debts Which May Be Proved.—(a) Debts of the bankrupt

may be proved and allowed against his estate which are (1) a

fixed liability, as evidenced by a judgment or an instrument in

writing, absolutely owing at the time of the filing of the petition

against him, whether then payable or not, with any interest

thereon which would have been recoverable at that date or with

a rebate of interest upon such as were not then payable and did
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not bear interest. * * *" Bankruptcy Act (Act July 1,

1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3447]) § 63a.

The limitation is to claims "absolutely owing at the time of

the filing of the petition against him." For accuracy and uni-

formity of administration, some time had to be fixed. The lan-

guage used excludes the idea that debts may be proved which

did not exist and which the bankrupt did not owe at the time

fixed—the date of the filing of the petition. Subdivision 5 of

the same section forbids the proving of interest which accrues

on judgments "after the filing of the petition." When a dis-

charge is granted, it only discharges provable debts, and "none

post-dating the petition in bankruptcy are affected by the dis-

charge." Collier on Bankruptcy (8th ed.) 312; §17, Bank-

ruptcy Act. The property owned by the bankrupt at the date

of bankruptcy vests in the trustee, but property acquired after

the adjudication does not pass to the trustee. § 70, Bankruptcy

Act; In re Parish (D. C), 122 Fed. 553. The date of the filing

of the petition is all-important in setting the time at which the

bankrupt's condition becomes fixed in relation to debts provable

against his estate. This is shown pointedly by a class of cases

which would authorize the addition of any sum to the amount
of the mortgage oo account of attorney's fees; the mortgag.·e
had not been required, nor had anything happened to authorize
Jijm, to employ and compensate an attorney and ad<l tlie fees to
tlw amount of the mortgage.
So we have the important if not the controlling facts shown
hy the · record that, at the date of the filing of the petition in
haukruptcy, no debt for attorney's fees existed; and, the mortgage not being due, the time had not arrived when such debt
('0Uld have been created.
The bankruptcy act designates the debts which may be proved
:uwinst a bankrupt's estate. The claim presented here is one
''evidenced • • • by an instrument in writing,'' and, if
provable, it must be under § 63a, the relevant part of which is
as follows:
"Debts Which May Be Proved.-(a) Debts of the bankrupt
may be proved and allowed against his estate which are (1) a
fixed liability, as evidenced by a judgment or an instrument in
YiTiting, absolutely owing at the time of the filing of the petition
against him,' whether then payable or not, with any interest
thereon which would have been recoverable at that date or with
a rebate of interest upon such as were not then payable and did
not bear interest. • • •" Bankruptcy Act (Act July 1,
1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3447]) § 63a.
The limitation is to claims ''absolutely owing at the time of
the filing of the petition against him." For accuracy and uniformity of· administration, some time had to be fixed. The language used excludes the idea that debts may be proved which
did not exist and which the bankrupt did not owe at the time
fixed-the date of the filing of the petition. Subdivision 5 of
the same section forbids the proving of interest which accrues
on judgments "after the filing of the petition." When a discharge is granted, it only discharges provable debts, and ''none
post-dating the petition in bankruptcy are affected by the discharge." Collier on Bankruptcy (8th ed.) 312; §17, Bankruptcy Act. The property owned by the bankrupt at the date
of bankruptcy vests in the trustee, but property acquired aftn
the adjudication does not pass to the trusfee. § 70, Bankruptcy
Act: In re Parish (D. C.), 122 Fed. 553. The date of the filing
of the petition is all-important in setting the time at which the
bankrupt's condition becomes fixed in relation to debts provable
against his estate. This is shown pointedly by a class of cas~
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relating to court costs. Where part of such costs are incurred

before the filing of the petition and part afterwards, the part

incurred before the filing is provable against the estate and dis-

chargeable, and the part incurred afterwards is not provable or

dischargeable. 1 Remington on Bankruptcy, § 692.

In McCabe v. Patton, 174 Fed. 217, 98 C. C. A. 225, the ques-

tion was on the allowance of attorney's fee provided for in the

notes. The court held that, to be allowed, it must meet the re-

quirements of being "a fixed liability as evidenced by • * •

an instrument in writing absolutely owing at the time of the

filing of the petition against him." The claim was rejected for

want of proof of the rendition of collection services before the

date of bankruptcy. In re Gebhard (D. C), 140 Fed. 571, the

attorney's fee was rejected because no attorney was, in fact,

employed by the creditor "until after the bankruptcy." In re

Garlington (D. C), 115 Fed. 999, the attorney's fees were re-

jected because the note had not matured at the time of the bank-

ruptcy. And In re Keeton, Stell & Co. (D. C), 126 Fed. 426,

the note had become due, but had not been placed in the hands

of an attorney prior to the filing of the petition in bankruptcy,

and the fees were disallowed. In re Jenkins (D. C), 192 Fed.

1000, a provision was placed in chattel mortgages for attorney's
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fees, and the mortgages were placed in the hands of an attorney,

but no services were performed by him; and, subsequently, on

the bankruptcy of the mortgagor, his trustee sold the property,

and the question arose as to the proof of the attorney's fees as

a debt against the bankrupt's estate. The claim was disallowed.

See, also, In re Roche, 101 Fed. 956, 42 C. C. A. 115. The rule

that the fees, to be provable, must have accrued before the filing

of the petition, seems to be generally recognized. Collier on

Bankruptcy (8th ed.) 708; 1 Remington on Bankruptcy, §§ 670,

671; 1 Loveland on Bankruptcy, 619, § 300.

In Merchants' Bank v. Thomas, 121 Fed. 306, 57 C. C. A. 374,

decided by this court, and cited by the petitioner, in which

attorney's fees provided for by notes were allowed to be proved,

the notes had been placed in the hands of an attorney and he

had performed services before the bankruptcy. The case in

that regard was wholly unlike the instant case.

Although not due, the mortgage was a provable debt, with the

rebate of interest prescribed by § 63a.

But the petitioner was not obliged to prove his mortgage as a

debt against the bankrupt's estate. 1 Jones on Mortgages (6th

relating to court costs. \Vhere part of such costs are incurred
before the filing of the petition and part afterwards, the part
incurred before the filing is provable against the estate a11<l uischargeable, and the part incurred afterwards is not provable or
dischargeable. 1 Remington on Bankruptcy, § 692.
In McCabe v. Patton, 174 Fed. 217, 98 C. C. A. 225, the question was on the allowance of attorney's fee provided for iu the
notes. The court held that, to be allowed, it must meet the requirements of being ''a fixed liability as evidenced by • • •
an instrument in writing absolutely owing at the time of the
filing of the petition against him." The claim was rejected for
want of proof of the rendition of collection services before the
date of bankruptcy. In re Gebhard (D. C.), 140 Fed. 571, the
attorney's fee was rejected because no attorney was, in fact,
employed by the creditor "until after the bankruptcy." In re
Garlington ( D. C.), 115 Fed. 999, the attorney's fees were rejected because the note had not matured at the time of the bankruptcy. And In re Keeton, Stell & Co. (D. C.), 126 Fed. 426,
the note had become due, but had not been placed in the hands
of an attorney prior to the filing of the petition in bankruptcy,
and the fees were disallowed. In re Jenkins (D. C.), 192 Fed.
1000, a provision was placed in chattel mortgages for attorney's
fees, and the mortgages were placed in the hands of an attorney,
but no services were performed by him; and, subsequently, on
the bankruptcy of the mortgagor, his trustee sold the property,
and the question arose as to the proof of the attorney's fees 88
. a debt against the bankrupt's estate. The claim was disallowed.
See, also, In re Roche, 101 Fed. 956, 42 C. C. A. 115. The rule
that the fees, to be provable, must have accrued before the filing
of the petition, seems to be generally recognized. Collier on
Bankruptcy (8th ed.) 708; 1 Remington on Bankruptcy, §§ 670,
671 ; 1 Loveland on Bankruptcy, 619, § 300.
In Merchants' Bank v. Thomas, 121 Fed. 306, 57 C. C. A. 374,
decided by this court, and cited by the petitioner, in which
attorney's fees provided for by notils were allowed to be proved,
the notes had been placed in the hands of an attorney and he
had performed services before th.e bankruptcy. The case in
that rpgard was wholly unlike the instant case.
Although not due, the mortgage was a provable debt, with the
rebate of interest prescribed by § 63a.
But the petitioner was not obliged to prove his mortgage as a
debt against the bankrupt's estate. 1 Jones on Mortgages (6th
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ed.) § 729. The discharge of the bankrupt would not have af-

fected his right to enforce his mortgage when it became due (In

re Blumberg [D. C] 94 Fed. 476; Bank of Commerce v. Elliott,

6 Am. Bankr. Rep. 409, 109 Wis. 648, 85 N. W. 417; Paxton v.

Scott, 10 Am. Bankr. Rep. 80, 66 Neb. 385, 92 N. W. 611; 2

Jones on Mortgages [6th -ed.] § 1236); and if, on its becoming

due, he was required to resort to suit, it may be that the amount

of his attorney's fees would be a proper claim to add to the

amount of the mortgage. But that is far from allowing the

mortgage debt to be proved, with abatement of interest, before

it is due, with the addition of attorney's fees which, under the

circumstances, could not have been within the contemplation of

the parties when the contract was made and which were not

absolutely owing at the date of bankruptcy.

In Riggin v. Magwire, 15 Wall. 549, 21 L. ed. 232, it was held

that, although the fifth section of the Bankruptcy Act of 1841

gave the right to prove "uncertain and contingent demands,"

so long as it remains wholly uncertain whether a contract or

engagement will ever give rise to an actual duty or liability and

there is no means of removing the uncertainty by calculation,

such contract or engagement is not provable under the act. The

same construction is placed on the present act. Dunbar v. Dun-

bar, 190 U. S. 340, 23 Sup. Ct. 757, 47 L. ed. 1084. So it seems
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clear that the agreement as to attorney's fees, on its face and

at the date of bankruptcy, was not provable as a claim against

the bankrupt estate.

After the date of the filing of the petition, the bankrupt can-

not add to the liabilities of his estate. He may create personal

liabilities which are not affected by the bankruptcy proceedings

and against which his discharge, when obtained, will not pro-

tect him. It may be conceded (but we do not so decide) that,

although the mortgage was not due, the proceedings to sell, free

of liens, in the District Court were equivalent to foreclosure, and

that the mortgagee, being called into the litigation, was neces-

sarily required to employ an attorney, and that such employ-

ment would be embraced within the clause of the mortgage re-

lating to attorney's fees, and all this would only show an in-

debtedness or liability accruing after the filing of the petition

in bankruptcy; and, whether considered as a secured or an un-

secured claim, it was one not provable nor dischargeable under

ed.) § 729.

The discharge of the bankrupt would not have affected his right to enforce his mortgage when it became due (In
re Blumberg [D. C.] 94 Fed. 476; Bank of Commerce v. Elliott,
6 Am. Bankr. Rep. 4-09, 109 Wis. 648, 85 N. W. 417; Paxton v.
Scott, 10 Am. Bankr. Rep. 80, 66 Neb. 385, 92 N. W. 611 ; 2
Jones on Mortgages [6th -ed.] § 1236); and if, on its becoming
due, he was required to resort to suit, it may be that the amount
of his attorney's fees would be a proper claim to add to the
amount of the mortgage. But that is far from allowing the
mortgage debt to be proved, with abatement of interest, before
it is due, with the addition of attorney's fees which, under the
circumstances, could not have been within the contemplation of
the parties when the contract was made and which were not
absolutely owing at the date of bankruptcy.
In Riggin v. Magwire, 15 Wall. 549, 21 L. ed. 232, it was held
that, although the fifth section of the Bankruptcy Act of 1841
gave th~ right to prove "uncertain and contingent demands,"
so long as it remains wholly uncertain whether a contract or
engagement will ever give rise to an actual duty or liability and
there is no means of removing the uncertainty by calculation,
such contract or engagement is not provable under the act. The
same construction is placed on the present act. Dunbar v. Dunbar, 190 U. S. 340, 23 Sup. Ct. 757, 47 L. ed. 1084. So it seems
clear that the agreement as to attorney's fees, on its face and
at the date of bankruptcy, was not provable as a claim against
the bankrupt estate.
After the date of the filing of the petition, the bankrupt cannot add to the liabilities of his estate. He may create personal
liabilities which are not aft:ected by the bankruptcy proceedings
and against which his discharge, when obtained, will not protect him. It Jll8Y be conceded (but we do not so decide) that,
although the mortgage was not due, the proceedings to sell, free
of liens, in the District Court were equivalent to foreclosure, and
that the mortgagee, being called into the litigati<m, was necessari1y required to employ an attorney, and that such employment would be embraced within the clause of the mortgage relating to attorney's fees, and all this would only show an indebtedness or liability accruing after the filing of the petition
in bankruptcy; and, whether considered as a seeured or an unsecured claim, it was one not provable nor dischargeable under
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the provisions of the bankruptcy act. In re Burka (D. C), 104

Fed. 326.

The petition to revise is denied, and the decree is affirmed."

the provisions of the bank111ptcy act. In re Burka (D. C.), 10-t
Fed. 326.
The petition to revise is denied, and the decree is aftirmed. 1 i

In re NEFF

In re NEFF

157 Fed. 57, 84 C. C. A. 561

(Circuit Court of Appeals, Sixth Circuit. November 20, 1907)

LURTON, Circuit Judge. These three appeals have been

157 Fed. 57, 84 C. C. A. 561

heard together, as they involve the provability of a number of

claims against the bankrupt of like character. In tenor and

substance the contracts are alike. That presented by Emily M.

Nichols is an example and is as follows:

"$2,500.00 Bellaire, Ohio, Feb. 7, 1905.

"Two years after date, I, we, or either of us promise to pay

to the order of Miss Emily M. Nichols twenty-five hundred and

no 100 dollars at the office of the Avery-Caldwell Mfg. Co., upon

surrender of certificate No. 38 for 2,500 shares of preferred

stock of said company, value received interest 7 per cent per

(Circuit Court of Appeals, Sixth Circuit. November 20, 1907)
LURTON, Circuit Judge. These three appeals have been
heard together, 88 they involve the provability of a number of
claims against the bankrupt of like character. In tenor and
substance the contract.s are alike. That presented by Emily M.
Nichols is an example and is 88 follows:

annum.

"J. Brent Harding,

"Theodore Neff."

Some of these contracts related to the stock of a manufactur-

ing corporation, known as the Avery-Caldwell Company, and
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others to the stock of the Federal Casket Company. It was

agreed, as a fact, that the contract set out and others of like

character were made by the persons signing the same as pro-

moters, and to induce sales of the stock of the corporations

named, and that in consideration of this agreement the claim-

"$2,500.00
Bellaire, Ohio, Feb. 7, 1905.
"Two years after date, I, we, or either of us promise to pay
to the order of Miss Emily M. Nichols twenty-five hundred and
no 100 dollars at the office of the Avery-Caldwell Mfg. Co., upon
surrender of certificate No. 38 for 2,500 shlll"eS of preferred
stock of said company, value received interest 7 per cent per

annum.

ants became subscribers to the stock of said companies, paying

therefor the amount named in each contract, and received there-

for the shares of stock mentioned. It was also agreed that both

of these corporations were "insolvent" before the bankruptcy

of said Neff, and that this stock was of no value. The stock

certificates were filed as part of the proof in each ease and ten-

dered to the trustee. The contracts are plainly agreements to

purchase the shares of stock named at the time and price stated.

They rest upon a sufficient consideration, and are written agree-

14—See in re Pettingill, 137 Fed. In re Putnam, 193 Fed. 464; In re

143; Sayre v. Glenn, 87 Ala. 631; Ellis, 143 Fed. 103.

'' J. Brent Harding,
"Theodore Nef?."
Some of these contracts related to the stock of a manufacturing corporation, known as the Avery-Caldwell Company, and
others to the stock of the Federal Casket Company. It was
agreed, as a fact, that the contract set out and others of like
character were made by the persons signing the same 88 promoters, and to induce sales of the stock of the corporations
named, and that in consideration of this agreement the claimants became subscribers to the stock of said companies, paying
therefor the amount named in each contract, and received therefor the shares of stock mentioned. It was also agreed that both
of these corporations were "insolvent" before the bankruptcy
of said Neff, and that this stock was of no value. The stock
certificates were filed as part of the proof in each case and tendered to the trustee. The contract.s are plainly agreement.s to
purchase the shares of stock named at the time and price stated.
They rest upon a sufficient consideration, and are written agree14-See in re Pettingill, 137 Fed.
143; Sayre v. Glenn, 87 Ala. 631;

In re Putnam, 193 Fed. 464; In re
Ellis, l43 Fed. 103.
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ments to take and pay for the shares named and signed by the

parties to be charged and delivered to and accepted by the

promisees. There is, therefore, nothing in the objection as to

the contracts being invalid under the statute of frauds because

not signed by claimants also. Thayer v. Luce, 22 Ohio St. 62;

Himrod Furnace Co. v. Cleveland, 22 Ohio St. 451; Lee v.

Cherry, 85 Tenn. 707, 4 S. W. 835, 4 Am. St. Rep. 800; Brown's

Statute of Frauds, § 345c. The status of a claim must depend

upon its provability at the time the bankrupt petition was filed.

At that time it must come within the definition of § 63 of the

bankrupt act; it cannot be benefited by its status at a later date.

The defense is that these claims were not "fixed liabilities,"

"absolutely owing" at the time of the filing of the petition

against the bankrupt. This is based upon the fact that the lia-

bility of the bankrupt is made dependent upon the surrender

of the stock certificate at a date which had not then arrived,

and that it was optional with the promisees to surrender or

keep the stock until that time, and that the liability of the

promisor was undetermined and contingent until such surrender

at the time named.

That the promisor might refuse performance until the time

named is true. But if, before the time of performance, one
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absolutely repudiate liability and disavow unequivocally any

purpose to perform at any time, the other party may treat such

repudiation, at his election, as a breach of the agreement and

sue for his damages. This is the rule as settled in Hochster v.

De La Tour, 2 El. & Bl. 678, and approved by the Supreme

Court in Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L.

ed. 953, and by this court in Foss Brewing Co. v. Bullock, 16

U. S. App. 311, 59 Fed. 83, 8 C. C. A. 14, and Edward Hines

Lumber Co. v. Alley, 43 U. S. App. 169, 73 Fed. 603, 19 C. C.

A. 599; McBath v. Jones Cotton Co., 149 Fed. 383, 79 C. C. A.

203; Michigan Yacht Co. v. Busch, 143 Fed. 939, 75 C. C. A.

109. So, if one of the parties absolutely disables himself from

performing the contract by putting performance out of his

power, the other party may treat that as a repudiation and bring

his action to recover damages then or wait the time of perform-

ance at his election. This aspect of the question of an anticipa-

tory breach is well put by Fuller, chief justice, in Roehm v.

Horst, cited above, when he says:

"It is not disputed that if one party to a contract has de-
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ments to take and pay for the shares named and signed by the
parties to be charged and delivered to and ~cepted by the
promisees. There is, therefore, nothing in the objection as to
the contracts being invalid under the statute of frauds because
not signed by claimants also. Thayer v. Luee, 22 Ohio St. 62;
Himrod Furnace Co. v. Cleveland, 22 Ohio St. 451; Lee v.
Cherry, 85 Tenn. 707, 4 S. W. 835, 4 Am. St. Rep. 800; Brown's
Statute of Frauds, § 345c. The status of a claim must depend
upon its provability at the time the bankrupt petition was filed.
At that time it must come within the definition of § 63 of the
bankrupt act; it cannot be benefited by its status at a later date.
The defense is that these claims were not "fixed liabilities,"
"absolutely owing" at the time of the filing of the petition
against the bankrupt. This is based upon the fact that the liability of the bankrupt is made dependent upon the surrender
of the stock certificate at a date which had not then arrived,
and that it was optional with the promisees to surrender or
keep the stock until that time, and that the liability of the
promisor was undetermined and contingent until such surrender
at the time n~med.
That the promisor might refuse performance until the time
named is true. But if, before the time of performance, one
absolutely repudiate liability and disavow unequivocally any
purpose to perform at any time, the other party may treat such
repudiation, at his election, as a breach of the agreement and
sue for his damages. This is the rule as settled in Hochster v.
De La Tour, 2 El. & Bl. 678, and approved by the Supreme
Court in Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L.
ed. 953, and by this court in Foss Brewing Co. v. Bullock, 16
U. S. App. 311, 59 Fed. 83, 8 C. C. A. 14, and Edward Hines
Lumber Co. v. Alley, 43 U. S. App. 169, 73 Fed. 603, 19 C. C.
A. 599; McBath v. Jones Cotton Co., 149 Fed. 383, 79 C. C. A.
203; :Michigan Yal'ht Co. v. Busch, 143 Fed. 939, 75 C. C. A.
109. So, if one of the parties absolutely disables himself from
perfonning the contract by putting performance out of his
power, the other party may treat that as a repudiation and bring
his action to recover damages then or wait the time of performance at his election. This aspect of the question of an anticipatory breal'h is well put by Fuller, chief justice, in Roehm v.
Horst, cited above, when he says:
"It is not disputed that if one party to a contract has deu. & A. Bankr11ptc1-29
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stroyed the subject-matter, or disabled himself so as to make

performance impossible, his conduct is equivalent to a breach

of the contract, although the time of performance has not ar-

rived; and also that if a contract provides for a series of acts,

and actual default is made in the performance of one of them,

accompanied by a refusal to perform the rest, the other party

need not perform, but may treat the refusal as a breach of the

entire contract, and recover accordingly."

In Lovell v. St. Louis Life Ins. Co., 11l U. S. 264, 274, 4 Sup.

Ct. 390, 395, 28 L. ed. 423, the company had failed and trans-

ferred its business to another company. The court held that

this authorized one insured to treat the contract as at an end

and to sue to recover back premiums paid although the time of

performance had not arrived. Mr. Justice Bradley, for the

court, said:

"Our third conclusion is that, as the old company totally

abandoned the performance of its contract with the complainant

by transferring all its assets and obligations to the new com-

pany, and as the contract is executory in nature, the complainant

had a right to consider it as terminated by the act of the com-

pany, and to demand what was justly due to him in that ex-

igency. Of this we think there can be no doubt. Where one
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party to an executory contract prevents the performance of it,

or puts it out of his own power to perform it, the other party may

regard it as terminated and demand whatever damage he has

sustained thereby. We had occasion to examine this subject in

the recent case of United States v. Behan, 110 U. S. 339, 4 Sup.

Ct. 81, 28 L. ed. 168, to which we refer."

See, also, Carr v. Hamilton, 129 U. S. 669, 9 Sup. Ct. 295, 32

L. ed. 669.

Bankruptcy is a complete disablement from performance and

the equivalent of an out and out repudiation, subject only to

the right of the trustee, at his election, to rehabilitate the con-

tract by performance. In the case styled In re Swift, 112 Fed.

315, 50 C. C A. 264, this consequence was considered by the

Court of Appeals for the First Circuit in a very satisfactory

opinion by Putnam, C. J. There the obligation of a broker

to deliver certain shares of stock on demand was held to be

breached by bankruptcy, and that no prior demand was essen-

tial, a right of action accruing simultaneously with the bank-

rupt petition, which was the act of disablement to which the

stl'oyed the subject-matter, or disabled himself so as to make
performance impossible, his conduct is equivalent to a breach
of the contract, although the time of performance has not arrived; and also that if a contract provides for a series of acts,
and actual default is made in the performance of one of them,
accompanied by a refusal to perform the rest, the other party
need not perform, but may treat the refusal as a breach of the
eutire contract, and recover accordingly."
Iu Lovell v. St. Louis Life Ins. Co., 111 U. S. 264, 274, 4 Sup.
Ct. 390, 395, 28 L. ed. 423, the company had failed and transferred its business to another company. The court held that
this authorized one insured to treat the contract as at an end
and to sue to recover back premiums paid although the time of
performance had not arrived. Mr. Justice Bradley, for the
court, said :
"Our third conclusion is that, as the old company totally
abandoned the performanee of its contract with the complainant
by transferring all its assets and obligations to the new company, and as the contract is executory in nature, the complainant
had a right to consider it as terminated by the act of the company, and to demand what was justly due to him in that exigency. Of this we think there can be no doubt. Where one
party to an executory contract prevents the performance of it,
or puts it out of his own power to perform it, the other party may
regard it as terminated and demand whatever damage he has
sustained thereby. "\Ve had occasion to examine this subject in
the recent case of United States v. Behan, 110 U. S. 339, 4 Sup.
Ct. 81, 28 L. ed. 168, to which we refer."
See, also, Carr v. Hamilton, 129 U. S. 669, 9 Sup. Ct. 295, 32
L. ed. 669.
Bankruptcy is a complete disablement from performance and
the equivalent of an out and out repudiation, subject only to
the right of the trustee, at his election, to rehabilitate the contract by performance. In the case styled In re Swift, 112 Fed.
315, 50 C. C. A. 264, this consequence was considered by the
Court of Appeals for the First Circuit in a very satisfactory
opinion by Putnam, C. J. There the obligation of a broker
to deliver certain shares of stock on demand was held to be
breached by bankruptcy, and that no prior demand was essential, a right of action accruing simultaneously with the bankrupt petition, which was the act of disablement to which the
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adjudication related. In re Pettingill Co. (D. C), 137 Fed.

143,147, Judge Lowell, in a very able and discriminating opinion

in which the authorities are considered in the light of the re-

quirements for a provable debt under the present bankrupt law,

reached the conclusion that:

"If the bankrupt, at the time of bankruptcy, by disenabling

himself from performing the contract in question, and by re-

pudiating its obligation, could give the proving creditor the

right to maintain at once a suit in which damages could be

assessed at law or in equity, then the creditor can prove in

bankruptcy on the ground that bankruptcy is the equivalent of

disenablement and repudiation. For the assessment of damages

proceedings may be directed by the court under § 636, Act July

1, 1898, c. 541 (30 Stat. 562, U. S. Comp. St. 1901, p. 3447)."

In that case it was held that a contract guaranteeing "the

redemption" of corporate shares, three years after date of issue,

was a provable claim, although the time for "redemption" had

not arrived at date\ of bankruptcy.

It is sufficient that a claim becomes provable as a consequence

of bankruptcy. The right to sue for and recover damages then

accrues. As Judge Lowell puts it In re Pettingill Co., cited

above:
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"In admission to proof, however, the claim need not arise

before bankruptcy, nor need the contract be broken theretofore.

It is sufficient for proof if the breach of contract and bankruptcy

are coincident."

The creditor by offering to file his claim manifests his elec-

tion to treat the contract as broken. This the court held he

might do. The decree in each case is affirmed.18

In re INMAN & CO.

171 Fed. 185

(District Court, N. D. Georgia. June 7, 1909)

NEWMAN, District Judge. • * •

It will be perceived from the foregoing that T. B. Ketterson

was in the employment of the bankrupt firm at the time the pro-

15—See Pennsylvania Steel Co. v. Fed. 308, commented upon in 27

N. Y. City By. Co., 198 Fed. 721, Harv. L. Rev. 469.

743; In re Scott Transfer Co., 216

adjudication related. In re Pettingill Co. ( D. C.), 137 Fed.
143, 147, Judge Lowell, in a very able and discriminating opinion
in which the authorities are considered in the light of the requirements for a provable debt Wlder the present bankrupt law,
reached the conclusion that:
"If the bankrupt, at the time of bankruptcy, by disenabling
himself from performing the contract in question, and by reput.liating iU:i obligation, could give the proving creditor the
right to maintain at once a suit in which damages could be
assessed at law or in equity, then the creditor can prove in
bankruptcy on the ground that bankruptcy is the equivalent of
disenablement and repudiation. For the assessment of damages
proceedings may be directed by the court under § 63b, Act July
1, 1898, c. 541 (30 Stat. 562, U.S. Comp. St. 1901, p. 3447)."
In that case it was held that a contract guaranteeing "the
redemption'' of corporate shares, three years after date of issue,
was a provable claim, although the time for ''redemption'' had
not arrived at date\ of bankruptcy.
It is sufficient that a claim becomes provable as a consequence
of bankruptcy. The right to sue for and recover damages then
accrues. As Judge Lowell puts it In re Pettingill Co., cited
above:
•'In admission to proof, however, the claim need not arise
before bankruptcy, nor need the contract be broken theretofore.
It is sufficient for proof if the breach of contract and bankruptcy
are coincident.''
The creditor by offering to file his claim manifests his election to treat the contract as broken. This the court held he
might do. The decree in each case is affirmed. 1 5
In re INMAN & CO.
171 Fed. 185
(District Court, N. D. Georgia. June 7, 1909)
NEWMAN, District Judge. • • •
It will be perceived from the foregoing that T. B. Ketterson
was in the employment of the bankrupt firm at the time the pro15---See Pennsylvania Steel Co. v.
N. Y. City Ry. Co., 198 Fed. 721,

743; In re Scott Transfer Co., 216

Fed. 308, commented upon in 27
Ha". L. Rev. 469.
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ceedings in bankruptcy were filed, and that the term for which

he was employed had not expired when the bankruptcy occurred.

He seeks to prove a claim for the unexpired portion of the time

of his employment. He was allowed without objection the

amount that was due him at the time the bankruptcy proceed-

ings were instituted, and, as it was less than three months, he

was allowed priority for the same.

The question presented is an interesting one, and is almost

without direct authority since the passage of the present bank-

ruptcy act. The right to prove, if it exists at all, is under para-

graph 4, § 63, of the bankruptcy act (Act July 1, 1898, c. 541,

30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]). § 63 provides

that:

"Debts of the bankrupt may be proven and allowed against

his estate which are * • • (4th) founded upon an open ac-

count or upon a contract expressed or implied."

§ 636 provides that:

"Unliquidated claims against the bankrupt, may, pursuant to

application to the court, be liquidated in such manner as it shall

direct, and may thereafter be proved and allowed against his

estate.''

It is conceded that if a breach of contract had occurred prior
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to the commencement of the bankruptcy proceedings, and the

claim for damages on account of the breach already existed,

that the amount of such damages might be liquidated in such

manlier as the court might direct; but the immediate question

is whether where there is a discontinuance of employment grow-

ing out of, and resulting from, the filing of a petition in bank-

ruptcy, and that only the right to damage exists and may be

proved and the amount of such damage ascertained. Stating

the inquiry somewhat differently, it is this: Whether, where

proceedings in involuntary bankruptcy are instituted, followed

by an adjudication, and the bankrupt is a party to a contract

of employment not terminated, this of itself is a breach of the

contract on the part of the bankrupt, or is the contract simply

terminated and annulled by operation of law without any de-

fault on the part of the bankrupt 1 The latter being true, there

is no cause of action arising as for a breach of contract.

•••

[After citing the corresponding section of the act of 1867,

and referring and quoting from the case of Dunbar v. Dunbar,

190 U. S. 340, supra, the court continued:]

ceedings in bankrnpt.cy were filed, and that the term for which
he was employed had not expired when the bankruptcy occurred.
He seeks to prove a claim for the unexpired portion of the time
of his employment. He was allowed without objection the
amount that was due him at the time the bankruptcy proceedings were instituted,. and, as it was less than three months, he
was allowed priority for the same.
The question presented is an interesting one, and is almost
without direct authority since the paSS&ge of the present bankruptcy act. The right to prove, if it exists at all, is under paragraph 4, § 63, of the bankruptcy act (Act July 1, 1898, c. 541,
30 Stat. 563 [U. S. Comp. St. 1901, p. 3447) ). § 63 provides
that:
''Debts of the bankrupt may be proven and allowed against
his estate which are • • • (4th) founded upon an open account or upon a contract expressed or implied.''
§ 63b provides that:
"Unliquidated claims against the bankrupt, may, pursuant to
application to the court, be liquidated in such manner as it shall
direct, and may thereafter be proved and allowed against his
estate."
'
It is conceded that if a breach of contract had occurred prior
to the commencement of the bankruptcy proceedings, and the
cJaim for damages on account of the breach already existed,
that the amount of such damages might be liquidated in such
manner as the court might direct; but the immediate question
is whether where there is a discontinuance of employment growing out of, and resulting from, the filing of a petition in bankruptcy, and that only the right to damage exists and may be
proved and the amount of such damage ascertained. St.sting
the inquiry somewhat differently, it is this: Whether, where
proceedings in involuntary bankruptcy are instituted, followed
by an adjudication, and the bankrupt is a party to a contract
of employment not terminated, this of itself is a breach of the
contract on the part of the bankrupt, or is the contract simply
terminated and annulled by operation of law without any default on the part of the bankrupt T The latter being true, there
is no cause of action arising as for a breach of contract.

• • •

[After citing the corresponding section of the act of 1867,
and referring and quoting from the case of Dunbar v. Dunbar,
190 U. S. 340, supra, the court continued:]
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According to this, § 636 adds nothing to 63a as to the class

of debts which may be proven, and it was not intended by § 63a

to admit proofs of contingent debts or contingent liabilities.

'The liability here on the part of the employers was certainly

contingent. It was contingent upon the life, health, and ability

to render services on the part of the employe in the future, and

contingent also upon the life of the members of the firm of ln-

man & Co. The death of one member would have dissolved the

firm and necessitated the winding up of its affairs.

A number of decisions have been cited from other District

Courts and some from Circuit Courts of Appeals in other

circuits. The only one I have seen in the Circuit Courts of

Appeals for this circuit is Atkins v. Wilcox, 105 Fed. 595, 44

C. C. A. 626, 53 L. R. A. 118. This was an effort to prove a

claim for future rental and the judgment of the District Court

refusing to allow the claim was affirmed. This decision is in

line with the decisions on the subject of rent contracts, and

it is conceded by counsel for the claimants here that contracts

for future rent are not provable under the present bankruptcy

act. The latest decision I have seen on this question of the right

to recover rent not due is In re Rubel et al. (D. C.) 166 Fed.

131. The case was decided by Judge Quarles of the District

Court for the Eastern Division of Wisconsin. In that opinion
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it is said:

"The text-books and the authorities all seem to concur in the

proposition that rent upon such a lease which has not accrued

at the time of adjudication cannot be proven as a claim in

bankruptcy. Loveland on Bankruptcy (3d ed.) 265, 268; Col-

lier on Bankruptcy, 479; In re Jefferson (D. C.) 93 Fed. 948;

Bray v. Cobb (D. C.) 100 Fed. 270; Atkins v. Wilcox, 105 Fed.

595, 44 C. C. A. 626, 53 L. R. A. 118; In re Hays and Foster

(D. C.) 117 Fed. 879; Watson v. Merrill, 136 Fed. 359, 69 C. C.

A. 185, 69 L. R. A. 719. These authorities are not in accord as

to the method of reasoning by which the conclusion is reached.

Some of them hold that the adjudication destroys the relation

of landlord and tenant, and practically annuls the lease. Others

hold that the claim, not being provable in bankruptcy, is not

affected by the discharge; that the bankrupt remains bound by

his covenant; but that the trustee is not bound thereby. It is

conceded on all hands that the trustee has a reasonable time

after his appointment to determine whether he will adopt the

lease as an asset of the estate, and offer the same for sale, or

According to this, § 63b adds nothing to 63a as to the class
of debts which may be proven, and it was not intended by § 63a
to admit proofs of contingent debts or contingent liabiliti<.'s.
·.The liability here on the part of the employers was certainly
contingent. It was contingent upon the life, health, and ability
to render services on the part of the employe in the future, and
contingeut also upon the life of the members of the firm of Inman & Co. The death of one member would have dissolved the
firm and necessitated the winding up of its affairs.
A number of decisions have been cited from other District
Courts and some from Circuit Courts of Appeals in other
circuits. The only one I have seen in the Circuit Courts of
Appeals for this circuit is Atkins v. ·wilcox, 105 Fed. 595, 44
C. C. A. 626, 53 L. R. A. 118. This was an effort to prove a
claim for future rental and the judgment of the District Court
refusing to allow the claim was affirmed. This decision is in
line with the decisions on the subject of rent contracts, and
it is conceded by counsel for the claimants here that contracts
for future rent are not provable under the present bankruptcy
act. The latest decision I have seen on this question of the right
to recover rent not due is In re Rubel et al. (D. C.) 166 Fed.
131. The case was decided by Judge Quarles of the District
Court for the Eastern Division of Wisconsin. In that opinion
it is said:
''The teKt-books and the authorities all seem to concur in the
proposition that rent upon such a lease which has not accrued
at the time of adjudication cannot ·be proven as a claim in
bankruptcy. Loveland on Bankruptcy (3d ed.) 265, 268; Collier on Bankruptcy, 479; In re Jefferson (D. C.) 93 Fed. 948;
Bray v. Cobb (D. C.) 100 Fed. 270; Atkins v. Wilcox, 105 Fed.
595, 44 C. C. A. 626, 53 L. R. A. 118; In re Hays and Foster
(D. C.) 117 Fed. 879; Watson v. Merrill, 136 Fed. 359, 69 C. C.
A. 185, 69 L. R. A. 719. These authorities are not in accord as
to the method of reasoning by which the conclusion is reached.
Some of them hold that the adjudication destroys the relation
of landlord and tenant, and practically annuls the lease. Others
hold that the claim, not being provable in bankruptcy, is not
affected by the discharge; that the bankrupt remains bound by
his covenant; but that the trustee is not bound thereby. It is
conceded on all hands that the trustee has a reasonable time
:1 ftt>r his appointment to determine whether he will adopt the
lease as an asset of the estate, and offer the same for sale, or
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whether he will ignore it entirely. For practica' purposes it

makes no difference in the instant case which line of authority

is adopted, for either is fatal to a recovery of rent, as such, for

the unexpired term."

After some other discussion immaterial here the judge con-

cludes:

"It may be remarked in passing that, if application had been

made to liquidate the claim pursuant to § 636, the proceeding

would have been ineffective unless the claim were of such a na-

ture that, being liquidated, it might have been proven under

§ 63a. Dunbar v. Dunbar, 190 U. S. 340, 350, 23 Sup. Ct . 757,

47 L. ed. 1084. We have seen that the unearned installment

of rent, although liquidated by a written lease, cannot be proven

under § 63a, so that the proceeding to liquidate would have been

unavailable in the instant case."

Counsel for the claimants here rely mainly upon the follow-

ing cases: In re Swift, 112 Fed. 315, 50 C. C. A. 264, In re

Stern, 116 Fed. 604, 54 C. C. A. 60, and In re Pettingill & Co.

(D. C.) 137 Fed. 143, and upon the cases therein cited, par-

ticular stress being laid upon the case cited by Judge Lowell,

Ex parte Pollard, Fed. Case No. 11,252 (2 Lowell, 411, and 17

N. B. H. 228). The second headnote in the latter case is to
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this effect:

"The filing of a petition in bankruptcy by a corporation ipso

facto dissolves the contract with an employe, and is tantamount

to a dissolution, and he may have his damages assessed and

prove his amount in a bankruptcy court."

It may be remarked that this decision, Ex parte Pollard, was

under the act of 1867, which, as has been stated, in reference to

the proof of claims of this character was entirely different from

the present act. None of the other cases relied upon were cases

of employer and employe. In re Pettingill & Co. (D. C.) 137

Fed. 143, Judge Lowell in the opinion says:

"It seems, therefore, that the test of provability under the

act of 1898 may be stated thus: If the bankrupt at the time of

bankruptcy by disenabling himself from performing the con-

tract in question, and by repudiating its obligation, could give

the proving creditor the right to maintain at once a suit in

which damages could be assessed at law or in equity, then the

creditor can prove in bankruptcy on the ground that bankruptcy

is equivalent of disenablement and repudiation. For the assess-

whether he will ignore it entirely. For practica.1 purposes it
makes no difference in the instant case which line of authority
is adopttd, for either is fatal to a recovery of rent, as such, for
the unexpired term.''
·
After some other discussion immaterial here the judge concludes:
''It may be remarked in passing that, if application had been
made to liquidate the claim pursuant to § 63b, the proceeding
would have been ineffective unless the claim were of such a nature that, being liquidated, it might have been proven under
~ 63a. Dunbar v. Dunbar, 190 U. S. 340, 350, 23 Sup. Ct. 757,
47 L. ed. 1084. \\"'e have seen that the unearned iu.stallment
of rent, although liquidated by a written lease, cannot be proven
under § 63a, so that the proceeding to liquidate would have been
u 11available in the instant case."
Counsel for the claimants here rely mainly upon the following cases: In re Swift, 112 Fed. 315, 50 C. C. A. 264, In re
Stern, 116 Fed. 604, 54 C. C. A. 60, and In re :Pettingill & Co.
(D. C.) 137 Fed. 143, and upon the cases therein cited, particulur stress being laid upon the case cited by Judge Lowell,
Ex parte Pollard, Fed. Case No. 11,252 (2 Lowell, 411, and 17
N. B. R. 228). The second headnote in the latter case is to
this effect:
''The filing of a petition in bankruptcy by a corporation ipso
facto dissolves the contract with an employe, and is tantamount
to a dissolution, and he may have his damages assessed and
prove his amount in a bankruptcy court.''
It may be remarked that this decision, Ex parte Pollard, was
uuder the act of 1867, which, as has been stated, in reference to
the proof of claims of this character was entirely different from
the present act. None of the other cases relied upon were cases
of employer and eruploye. In re Pettingill & Co. (D. C.) 137
Fed. 1-13, Judge Lowell in the opinion says:
''It seems, therefore, that the test of provability under the
act of 1898 may be stated thus: If the bankrupt at the time of
bankruptcy by disenabling himself from performing the contract in question, and by repudiating its obligation, could give
the proving creditor the right to maintain at once a suit in
which damages could be assessed at law or in equity, then the
creditor can prove in bankruptcy on the ground that bankruptcy
is equivalent of di.senablement and repudiation. For the assess-
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§ 636 (30 Stat. 562 [U. S. Comp. St. 1901, p. 3447]).".

Counsel for the claimants here also consider In re Silverman

(D. C.) 101 Fed. 219, as favorable to them. In that case Silver-

man Bros, on the 9th day of January, 1899, made a deed of

trust of their stock of goods in favor of their creditors. One

Swift was named as trustee in the deed of trust, and took pos-

/ session of the stock of goods, and on the same day, January 9,

1899, discharged from the store the employes under Silverman

Bros., including one Rosenberg. On the 18th day of January

thereafter proceedings in involuntary bankruptcy were insti-

tuted against Silverman Bros., and Swift was appointed re-

ceiver. Rosenberg's claim was based upon the breach of his

contract of employment, and he claimed $1,200 for the re-

mainder of the contract year. In the opinion in this case Judge

Philips says:

"There can be no question but what if on the 9th day of

January, 1899, there was a breach of the contract between

Silverman Bros, and Rosenberg by his discharge from their

service, or by their voluntary act which rendered the perform-

ance of the contract on their part impossible, a cause of action

at once arose in favor of Rosenberg against Silverman Bros, for

damages; and it is equally clear that the subsequent adjudica-
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tion of bankruptcy in February, 1899, did not put an end to

the cause of action, as it was then an existing right, which the

mere adjudication in bankruptcy could not destroy. So the

real question in this case is not whether an adjudication in

bankruptcy against the employer would put an end to a con-

tract with an employe like the one in question, so that the dis-

charge of the employe would be under the operation of the

bankruptcy law, and not by reason of the voluntary act of the

employer, but it is whether or not the act of Silverman Bros, in

making the deed of trust and placing Swift in absolute charge

of the store and its business, whereby Rosenberg was displaced

as manager and employe, did not constitute a breach of the

contract, and create a subsisting cause of action, three weeks

before the adjudication in bankruptcy."

The court then holds that there was such a breach of con-

tract, and fixes the amount that Rosenberg would be entitled

to recover. I do not consider this case of In re Silverman au-

thority either way.

In the case of In re Imperial Brewing Company (D. C.) 143

ment of damages proceedings may be directed by the court under
§ 63b (30 Stat. 562 (U. S. Comp. St. 1901, p. 3447]).' '.
Counsel for the claimants here also consider ln re Silverman
(D. C.) 101 Fed. 219, as favorable to them. In that case Siiverman Bros. on the 9th day of January, 1899, made a deed of
trust of their stock of goods in favor of their creditors. One
Swift was named as trustee in the deed of trust, and took possession of the stock of goods, and on the same day, Jan nary 9,
1899, discharged from the store the employes under Silverma:i
Bros., including one Rosenberg. On the 18th day of Januar.r
thereafter proceedings in involuntary bankruptcy were i1:.stituted against Silverman Bros., and Swift was appointed receiver. Rosenberg's claim was based upon the breach of his
contract of employment, and he claimed $1,200 for the remainder of the contract year. In the opinion in this case Judge
Philips says:
''There can be no question but what if on the 9th day of
January, 1899, there was a bre11ch of the contraCt between
Silverman Bros. and Rosenberg by his discharge ·from their
service, or by their voluntary act which rendered the performance of the contract on their part impossible, a cause of action
at once arose in favor of Rosenberg against Silverman Bros. for
damages; and it is equally clear that the subsequent adjudication of bankruptcy in February, 1899, did not put an end to
the cause of action, as it was then an existing right, which the
mere adjudication in bankruptcy could not destroy. So the
real question in this case is not whether an adjudication in
bankruptcy against the employer would put an end to a contract with an employe like the one in question, so that the discharge of the employe would be under the operation of the
bankruptcy law, and not by reason of the voluntary act of the
employer, but it is whether or not the act of Silverman Bros. in
making the deed of trust and placing Swift in absolute charge
of the store and its business, whereby Rosenberg was displaced
as manager and employe, did not constitute a breach of the
contract, and create a subsisting cause of action, three weeks
before the adjudication in bankruptcy.''
The court then holds that there was such a breach of contract, and fixes the amount that Rosenberg would be entitled
to recover. I do not consider this case of In re Silverman authority either way.
In the case of In re Imperial Brewing Company (D. C.) 143
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Fed. 579, decided by Judge Philips for the Western District of

Missouri, it is said:

"The question to be decided is: Did the adjudication in bank-

ruptcy against the Imperial Brewing Company in and of itself

constitute such a breach of the contract as to mature the whole

executory contract, entitling the claimant to prove up and have

allowed against the estate in bankruptcy the damages claimed?

While the statement of the petition is a little indefinite respect-

ing the proceedings leading to the adjudication, the court will

take cognizance of its own records, which show that it was an

involuntary proceeding in bankruptcy—necessarily so because

the corporation could not on its own voluntary petition be ad-

judged a bankrupt. While the petition herein states that the

Imperial Brewing Company was permanently disabled from

performing said contract and repudiated the same in all its

parts, and that it retired permanently from business and was

hopelessly insolvent, etc., these results are alleged to follow 'by

reason of said bankruptcy proceedings.' At the time of the

adjudication in bankruptcy, there was no debt owing by the

bankrupt to the claimant. There had been no delivery or tender

of delivery prior thereto, and none since. It may be conceded as

the law of this jurisdiction that where a party is bound from
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time to time, as expressed in the contract, to deliver articles to

be manufactured or products to be grown, each parcel as deliv-

ered to be paid for at a certain time and in a certain way, a

refusal by the vendee to be further bound by the terms of the

contract or to accept further deliveries constitutes a breach of

the contract as a whole, and gives the vendor a right of action

to recover the damages he may sustain by reason of such refusal.

In such case the positive refusal of the vendee to perform when

tender is made, or notice by him to the vendor before maturity

of the time for delivery that he will not carry out the contract,

will release the vendor from making any tender, and entitle

him to an action in advance of the fixed period for delivery on

his part to recover damages as for breach of the whole contract.

Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. ed. 953. The

sole reliance of the claimant to bring it within this rule for such

breach is predicated on the adjudication in an involuntary pro-

ceeding in bankruptcy against the vendee. I am unable to con-

sent to the proposition that such an adjudication in bankruptcy,

ex vi termini, is in law tantamount to a refusal of the bankrupt

to perform, or that it thereby permanently disabled itself from

Fed. 579, decided by Judge Philips for the Western District of
Missouri, it is said:
''The question to be decided is: Did the adjudication in bankruptcy against the Imperial Brewing Company in and of itself
constitute such a breach of the contract as to mature the whole
executory contract, entitling the claimant to prove up and have
allowed against the estate in bankruptcy the damages claimed Y
'Vhile the statement of the petition is a little indefinite respecting the proceedings leading to the adjudication, the court will
take cognizance of its own records, which show that it was an
involuntary proceeding in bankruptcy~necessarily so because
the corporation could not on its own voluntary petition be adjudged a bankrupt. 'Vhile the petition herein states that the
Imperial Brewing Company was permanently disabled from
performing said contract and repudiated the same in all its
parts, and that it retired permanently from business and was
hopelessly insolvent, etc., these results are alleged to follow 'by
reason of said bankruptcy proceedings.' At the time of the
adjudication in bankruptcy, there was no debt owing by the
bankrupt to the claimant. There had been no delivery or tender
of delivery prior thereto, and none since. It may be conceded as
the law of this jurisdiction that where a party is bound from
time to time, as expressed in the contract, to deliver articles to
be manufactured or products to be grown, each parcel as delivered to be paid for at a certain time and in a certain way, a
refusal by the vendee to be further bound by the terms of the
contract or to accept further deliveries constitutes a breach of
the contract as a whole, and gives the vendor a right of action
to recover the damages he may sustain by reason of such refusal.
In such case the positive refusal of the vendee to perform when
tender is made, or notice by him to the vendor before maturity
of the time for delivery that he will not carry out the contract,
will release the vendor from making any tender, and entitle
him to an action in advance of the fixed period for delivery on
his part to recover damages ns for breach of the whole contract.
Roehm v. Horst, 178 U.S. 1, 20 Sup. Ct. 780, 44 L. ed. 953. The
sole reliance of the claimant to bring it within this rule for such
breach is predicated on the adjudication in an involuntary proceeding in bankruptcy against the vendee. I am unable to conS<'nt to the proposition that such an adjudication in bankruptcy~
r.r t•i termini, is in law tantamount to a refusal of the bankrupt
to pPrform, or that it thereby permanently disabled itself from
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performance to bring the claim asserted by petitioner within

the operation of the rule laid down in Roehm v. Horst, supra."

The judge then cites and quotes from the opinion in Watson v.

Merrill, 136 Fed. 359, 69 C. C. A. 185, 69 L. R. A. 719, decided

by the Circuit Court of Appeals for the Eighth Circuit, and In

re Swift, supra, and says:

"In re Swift, 112 Fed. 315, 50 C. C. A. 264, a broker had

made a contract to deliver certain stock to a customer. It was

held that he made it impossible to fulfill his agreement to deliver

the stock by his adjudication in bankruptcy, for the reason that

it took the stock from him and vested it with all his property,

in his trustee. But that is clearly not this case.''

Judge Philips refers to In re Pettingill & Co., supra, in this

way:

"I may say that I can concur in the syllabus of that case

that, under the bankruptcy act, the provability of a claim de-

pends upon its status at the time of the filing of the petition

in bankruptcy. If not then a provable debt, as defined in the

act, it cannot be proved, although it may thereafter come within

such definition. * * * If, however, it was intended to hold

that as applied to an executory contract for the sale of annual

crops to be raised in successive years, where no breach had

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

occurred at the time of an involuntary adjudication in bank-

ruptcy, the mere act of such declared statutory insolvency con-

stituted such a breach of the contract as to enable the vendor

to prove up against the estate the contingent damages, as, on a

repudiation of the contract by the vendee, I cannot consent

thereto. There was no renunciation by the vendee company of

the contract after the commencement of performance or renun-

ciation before the time for performance had arrived. Nor has

the vendee deliberately incapacitated itself or rendered per-

formance of the contract impossible within the rule laid down

in Roehm v. Horst, 178 U. S. 18, 20 Sup. Ct. 787, 44 L. ed. 953.

As a discharge in bankruptcy under § 1, cl. 12, means no more

than 'the release of a bankrupt from all of his debts which

are provable in bankruptcy, except such as are excepted by

the act,' and the claim for damages for a possible future breach

of a contract is not a debt provable against the estate, in the

absence of any refusal on the part of the bankrupt to recog-

nize the contract, and he has not voluntarily or positively dis-

abled himself from performing it, where its performance does

not become obligatory until after the adjudication in bankruptcy,

performance to bring the claim asserted by petitioner within
the operation of the rule laid down iu Hoehm v. Horst, s1tpra."
The judge then cites and quotes from the opinion in W a tsou v .
.Merrill, 136 Fed. 359, 69 C. C. A. 185, 69 L. R. A. 719, decided
by the Circuit Court of Appeals for the Eighth Circuit, and In
re Swift, supra, and says:
"In re Swift, 112 Fed. 315, 50 C. C. A. 264, a broker had
made a contract to deliver certain stock to a customer. It was
held that he made it impossible to fulfill his agreement to deliver
the stock by his adjudication in bankruptcy, for the reason that
it took the stock from him and vested it with all his property,
in his trustee. But that is clearly not this case."
Judge Philips refers to In re Pettingill & Co., supra, in this
way:
''I may say that I can concur in the syllabus of that case
that, under the bankruptcy act, the provability of a claim depends upon its status at the time of the filing of the petition
in bankruptcy. If not then a provable debt, as defined in the
act, it cannot be proved, although it may thereafter come within
such definition. • • • If, however, it was intended to hold
that as applied to an executory contract for the sale of annual
crops to be raised in successive years, where no breach had
occurred at the time of an involuntary adjudication in bankruptcy, the mere act of such declared statutory insolvency constituted such a breach of the contract as to enable the vendor
to prove up against the estate the contingent damages, as, on a
repudiation of the contract by the vendee, I cannot coosent
thereto. There was no renunciation by the vendee company of
the contract after the commencement of performance or renunciation before the time for performance had arrived. Nor has
the vendee deliberately incapacitated itself or rendered performance of the contract impossible within the rule laid down
in Roehm v. Horst, 178 U. S. 18, 20 Sup. Ct. 787, 44 L. ed. 953.
As a discharge in bankruptcy under § 1, cl. 12, means no more
than 'the release of a bankrupt from all of his debts which
are provable in bankruptcy, except such as are excepted by
the act,' and the claim for damages for a possible future breach
of a contract is not a debt provable against the estate, in the
absence of any refusal on the part of the bankrupt to recog·
nize the contract, and he has not voluntarily or positively disabled himself from performing it, where its performance does
not become obligatory until after the adjudication in bankruptcy,
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my conclusion is that the claim in question is not one provable

in bankruptcy. It is a noteworthy fact that, under the bank-

rupt acts of 1841 and 1867, the right was given to prove 'un-

certain and contingent demands' against the estate. This

provision was omitted from the present bankruptcy act of 1898.

In my judgment this omission is significant."

The important question in the instant case, and the one which

in my judgment is controlling, is discussed in the cases to whu-h

I shall now refer. The first of these is In re Jefferson (D. C.)

93 Fed. 948, decided by Judge Evans for the District of Ken-

tucky. The syllabus in that case is as follows:

"A lease for a term of years, reserving rent payable in

monthly installments, is terminated by the adjudication of the

lessee as a bankrupt during the term; and the landlord has no

provable claim against the tenant's estate in bankruptcy for

the rent which would have accrued under the lease after the

date of such adjudication." .

The reasoning of the court in the opinion to the effect that

proceedings in bankruptcy terminate the relation of landlord

and tenant applies, it seems to me, with equal force to the rela-

tion of employer and employee. The next case in order is that of

Bray v. Cobb (D. C.) 100 Fed. 270, decided by Judge Purnell

says:
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for the Eastern District of North Carolina. In the opinion he

"The relation of landlord and tenant is severed by operation

of the bankruptcy law."

The question was again presented before Judge Evans In re

Hays, Foster & Ward Company (D. C.) 117 Fed. 879, and the

opinion expressed In re Jefferson, supra, was reiterated. In

both cases the conclusion reached is based largely upon the de-

cisions in Bailey v. Loeb, 2 Fed. Cas. 376; In re Webb. 29 Fed.

Cas. 494; In re Breck, 4 Fed. Cas. 43. In Watson v. Merrill,

136\Fed. 359, 69 C. C. A. 185, 69 L. R. A. 719, decided in the

Circuit Court of Appeals for the Eighth Circuit, the opinion

being delivered by Circuit Judge Sanborn, the court differs

from the views expressed in the three cases just referred to,

although it reaches the same result; that is, that a claim for

damages for a breach of a contract in a lease to pay install-

ments of rent for the use of the premises at times subsequent

to the filing of the petition in bankruptcy is not provable under

the bankruptcy law of 1898. In the opinion it is said:

"An adjudication in bankruptcy does not dissolve or termi-

my conclusion is that the claim in question is not one provable
in bankruptcy. It is a noteworthy fact that, under the h:rnkrupt acts of 1841 and 1867, the right was given to prove 'trncertain and contingent demands' against the estate. Thi~
provision was omitted from the present bankruptcy act of 1898.
In my judgment this omission is significant."
The important question in the instant case, and the one ·,,·hieh
in my judgment is controlling, is discussed in the cas..'s to whil'h
I shall now refer. The first of these is In re Jefferson (D. C.)
93 Fed. 948, decided by Judge Evans for the District of Kentucky. The syllabus in that case is as follows:
''A lease for a term of years, reserving rent payable in
monthly installments, is terminated by the adjudication of the
lessee as a bankrupt during the term; and the landlord hHs no
provable claim against the tenant's estate in bankruptcy for
the rent which would have accrued under the lease after the
date of such adjudication."
The reasoning of the court in the opinion to the effect that
proceedings in bankruptcy terminate the relation of landlord
and tenant applies, it seems to me, with equal force to t~ relation of employer and employee. The next case in order is that of
Bray v. Cobb (D. C.) 100 Fed. 270, decided by Judge Purnell
for the Eastern District of North Carolina. In the opinion he
says:
''The relation of landlord and tenant is severed by operation
of the bankruptcy law.''
The question was again presented before Judge Evans In re
Hays, Foster & Ward Company (D. C.) 117 Fed. 879, and the
opinion expressed In re Jefferson, su.pra, was reiterated. In
both cases the conclusion reached is based largely upon the decisions in Bailey v. Loeb, 2 Fed. Cas. 376; In re Webb, 29 Fed.
Cas. 494; In re Breck, 4 Fed. Cas. 43. In Watson v. Merrill,
136'\Fed. 359, 69 C. C. A. 185, 69 L. R. A. 719, decided in the
Circuit Court of Appeals for the Eighth Circuit, the opinion
being delivered by Circuit Judge Sanborn, the court differs
from the views expressed in the three cases just referred to,
although it reaches the same result; that is, that a claim for
damages for a breach of a contract in a lease to pay installments of rent for the use of the premicJes at times subsequent
to the filing of the petition in bankruptcy is not provable under
the bankruptcy law of 1898. In the opinion it is said:
''An adjudication in bankruptcy does not dissolve or termi-
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nate the contractual relations of the bankrupt, notwithstanding

the decisions to the contrary In re Jefferson (D. C.) 93 Fed. 448;

Bray v. Cobb (D. C.) 100 Fed. 270; and Re Hays, Foster &

Ward Company (I}. C.) 117 Fed. 879. Its effect is to trans-

fer to the trustee all the property of the bankrupt except his

executory contracts, and to vest in the trustee the option to

assume or to renounce these. It is the assignment of the prop-

erty of the bankrupt to the trustee by operation of law. It

neither releases nor absolves the debtor from any of his contracts

or obligations, but, like any other assignment of property by

an obligor, leaves him bound by his agreements and subject

to the liabilities he has incurred. It is the discharge of the

bankrupt alone, not his adjudication, that releases him from

liability for provable debts in consideration of his surrender

of his property, and its distribution among the creditors who

hold them. Even the discharge fails to relieve him from claims

figainst him that are not provable in bankruptcy, and, since the

i"iling of the petition in bankruptcy may not be the basis of a

provable claim, his liability for them is neither released nor

affected by his adjudication in bankruptcy, or by his discharge

from his provable debts. One agrees to pay monthly rents for

the place of residence of his family or for his place of busi-
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ness, or to render personal services for monthly compensation

for a term of years, he agrees to purchase or to convey prop-

erty, and he then becomes insolvent and is adjudicated a bank-

rupt. His obligations and liabilities are neither terminated

nor released by the adjudication. He still remains legally bound

to pay the rents, to render the services, and to fulfill all his other

obligations, notwithstanding the fact that his insolvency may

render him unable immediately to do so. Nor are those who

contracted with him absolved from their obligations. If he or

his trustee pays the stipulated rents for his place of residence

or for his place of business, the lessors may not deny to the

payor the use of the premises according to the terms of the

lease. If he renders the personal services, he who contracted

to pay for them may not deny his liability to discharge this

obligation. His trustee does not become liable for his debts,

but he does acquire the right to accept and assume or to re-

nounce the executory agreements of the bankrupt as he may

deem most advantageous to the estate he is administering, and

the parties to those contracts which he assumes are still liable to

perform them. And so, throughout the entire field of con-

nate the contractual relations of the bankrupt, notwithstanding
the decisions to the contrary In re Jefferson ( D. C.) 93 Fed. 44~;
Bray v. Cobb (D. C.) 100 Fed. 270; and Re Hays, Foster &
Ward Company (Q_. C.) 117 Fed. 879. Its effect is to trans- .
fer to the trustee all the property of the bankn1pt except his
executory contracts, and to vest in the trustee the option to
assume or to renounce these. It is the a~gnment of the property of the bankrupt to the trustee by operation of law. It
neither releases nor absolves the debtor from any of his contracts
or obligations, but, like any other assignment of property by
an obligor, leaves him bound by his agreements and subject
to the liabilities he has incurred. It is the discharge of the
bankrupt alone, not his adjudication, that releases him from
liability for provable debts in consideration of his surrender
of his property, and its distribution among the creditors who
hold them. Even the discharge fails to relieve him from claims
ngeinst him that are not provable in bankruptcy, and, since the
[;Jing of the petition in bankruptcy may not be the basis of a
pr0vable claim, his liability for them is neither released nor
a fTected by his adjudication in bankruptcy, or by his discharge
from his provable debts. One agrees to pay monthly rents for
the place of residence of his family or for his place of business, or to render personal sen·ices for monthly compensation
for a term of years, he agrees to purchase or to convey property, and he then becomes insolvent and is adjudicated a bankrupt. His obligations and liabilities are neither terminated
nor released by the adjudication. He still remains legally bound
to pay the rents, to render the services, and to fulfill all his other
obligations, notwithstanding the fact that his insolvency may
render him unable immediatR.ly to do so. Nor are those who
contracted with him absolved from their obligations. If he or
his trustee pays the stipulated rents for his place of residence
or for his place of business, the lessors may not deny to the
payor the use of the premises according to the tnms of the
lease. If he renders the personal services, he who contracted
to pay for them may not deny his liability to discharge this
obligation. His trustee does not become liable for his debts,
but he does acquire the right to accept and assume or to renounce the executory agreements of the bankrupt as he may
deem most advantageous to the estate he is administering. and
the parties to those contracts which he assumes are still liable to
perform them. And so, throughout the entire field of con-
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tractual obligations, the adjudication in bankruptcy absolves

from no agreement, terminates no contract, and discharges no

liability. In re Curtis, 9 Am. Bankr. Rep. 286, 109 La. 171, 33

South. 125; In re Ells (D. C.) 98 Fed. 967, 968; Witthaus v.

Zimmerman, 11 Am. Bankr. Rep. 314, 315, 91 App. Div. 202,

86 N. Y. Supp. 315; White v. Griffing, 44 Conn. 437, 446, 447;

In re Pennewell, 119 Fed. 139, 55 C C. A. 571."

It will be seen from the foregoing that the conclusion reached

in this case of Watson v. Merrill was that claims for future rent,

and probably, from the language used in the opinion, for future

personal services, are not provable in bankruptcy, though the

reason given therefor is entirely different from that given in

the other cases. According to this last opinion contracts such

as those in question here will remain of force and unaffected by

the bankruptcy proceedings. Bailey v. Loeb, 2 Fed. Cas. 376,

was decided under the act of 1867 by Circuit Judge Wood, after-

wards a Justice of the Supreme Court. An extract from the

opinion in that case will show the view that Judge Wood enter-

tained of the matter, as follows:

"For instance, a business man has a manager or bookkeeper

hired by the year, at a salary payable quarterly. At the end of

two months he is adjudicated bankrupt. His manager or book-
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keeper may prove for a proportionate part of his salary up to

the time of the bankruptcy, but he cannot prove for any part

that may accrue and fall due after the bankruptcy. The clear

purpose of the bankruptcy act is to cut off all claims for rent

to accrue, or for services to be rendered, after the date of the

bankruptcy."

The fact that this decision by Judge Wood was under the

bankruptcy act of 1867 strengthens it as an authority, because

it is generally conceded that the bankruptcy act of 1867 was

more liberal as to the proof of claims for contingent liabilities

than is the present act. In Malcomson v. Wappoo Mills et al.

(C. C.) 88 Fed. 680, Judge Simonton held that:

"Damages are not recoverable against a corporation for its

failure to perform a contract for the sale and delivery of mer-

chandise, where performance was prevented solely by the action

of a court in appointing a receiver for the corporation, and en-

joining all others from interfering with its business or property.

In such cases the breach of contract is damnum absque injuria."

It seems clear to me that adjudication in bankruptcy ends

contracts for rent, and for personal services, and I agree with

tractual obligations, the adjudication in bankruptcy absolves
from no agreement, terminates no contract, and discharges no
liability. In re Curtis, 9 Am. Bankr. Rep. 286, 109 La. 171, 33
South. 125; In re Ells (D. C.) 98 Fed. 967, 968; Witthaus v.
Zimme:r:man, 11 Am. Bankr. Rep. 314, 315, 91 App. Div. 202,
86 N. Y. Supp. 315; White v. Griffing, 44 Conn. 437, 446, 447;
In re Pennewell, 119 Fed. 139, 55 ·C. C. A. 571."
It will be seen from the foregoing that the conclusion reached
in this case of 'Vatson v. ·Merrill was that ~laims for future rent,
and probably, from the language used in the opinion, for future
personal services, are not provable in bankruptcy, though the
reason given therefor is entirely different from that given in
the other cases. According to this last opinion contracts such
as those in question here will remain of force and unaffected by
the bankruptcy proceedings. Bailey v. Loeb, 2 Fed. Cas. 376,
was decided under the act of 1867 by Circuit Judge Wood, afterwards a Justice of the Supreme Court. An extract from the
opinion in that case will show the view that Judge Wood entertained of the matter, as follows:
''For instance, a business man has a manager or bookkeeper
hired by the year, at a salary payable quarterly. At the end of
two months he is adjudicated bankrupt. His manager or bookkeeper may prove for a proportionate part of his salary up to
the time of the bankruptcy, but he cannot prove for any part
that may accrue and fall due after the bankruptcy. The clear
purpose of the bankruptcy act is to cut off all claims for rent
to accrue, or for services to be rendered, after the date of the
bankruptcy.''
The fact that this decision by Judge Wood was under the
bankruptcy act of 1867 strengthens it as an authority, because
it is generally oonceded that the bankruptcy act of 1867 was
more liberal as to the proof of claims for contingent liabilities
than is the present act. In Malcomson v. Wappoo Mills et al.
(C. C.) 88 Fed. 680, Judge Simonton held that:
''Damages are not recoverable against a corporation for its
failure to perform a contract for the sale and delivery of merchandise, where performance was prevented solely by the action
of a court in appointing a receiver for the corporation, and enjoining all others from interfering with its busine,ss or property.
In such cases the breach of contract is damnum absque injuria."
It seems clear to me that adjudication in bankruptcy ends
eontract.s for rent, and for personal services, and I agree with
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the views expressed in the opinions in In re Jefferson, supra,

Bray v. Cohb, supra, In re Hayes, Foster & Ward Company,

supra, and Malcomson v. Wappoo Mills et al., supra. The case

of James Dunlap Carpet Company (D. C.) 163 Fed. 541, is a

case favorable to the contention of the claimants here to the

extent of allowing proof of claim. The difficulty about the case

to my mind is that the learned judge based his decision on Moch

v. Market Street National Bank, 107 Fed. 897, 47 C. C. A. 49.

In the case of Moch v. National Bank the person seeking to

prove had indorsed for the bankrupt and the paper matured

after the bankruptcy proceedings were instituted. The indorser

paid the paper, and then proposed to prove it as a debt against

the bankrupt in the bankruptcy proceedings. I can see no similar-

ity at all between such a case and the case of an employe seek-

ing to prove for salary to be earned by services to be rendered

in the future. The indorsement in the Moch Case was a definite

and fixed liability which the indorser had undertaken for the

bankrupt, and it was in existence before the bankruptcy pro-

ceedings commenced. It matured, and the indorser was com-

pelled to pay the debt pending the bankruptcy proceedings. This

is entirely different from a contract to render personal services.

Such services depend upon the life, health, and ability other-
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wise of the employe to render the services, and also upon the

life, certainty, and perhaps other contingencies as to the em-

ployer. But it is a partnership in bankruptcy here, and what-

ever is true as to individual cases there would seem to be no

doubt, first, that a partnership is dissolved by the bankruptcy

proceedings (22 Am. & English Cyclopedia of Law [2d ed.]

202, and 30 Cyc. 654, and cases cited in both); and, second, if

the firm is dissolved by operation of law, then certainly the

contracts of that firm are ended.

In Griggs v. Swift, 82 Ga. 392, 9 S. E. 1062, 5 L. R. A. 405,

14 Am. St. Rep. 176, it is held in the opinion by Chief Justice

Bleckley:

"From the very nature of a contract for the rendering of

personal services to a partnership in its current business, where

nothing is expressed to the contrary, both parties should be re-

garded as having by implication intended a condition dependent

on the one hand upon the life of the employe, and, on the other,

upon the life of the partnership, provided the death in either

case was not voluntary."

the views expressed in the opinions in In re Jefferson, supra,
Bray v. Cobb, supra, In re Hayes, Foster & Ward Company,
supra, and Malcomson v. Wappoo Mills et al., supra. The case
of James Dunlap Carpet Company (D. C.) 163 Fed. 541, is a
case favorable to the contention of the claimants here to the
extent of allowing proof of claim. The difficulty about the case
to my mind is that the learned judge based his decision on Moch
v. l\Iarket Street National Bank, 107 Fed. 897, 47 C. C. A. 49.
In the case of Moch v. National Bank the person seeking to
•
prove had indorsed for the bankrupt and the paper matured
after the bankruptcy proceedings were instituted. The indorsl'r
paid the paper, and then proposed to prove it as a debt against
the bankrupt in the bankruptcy proceedings. I can see no similarity at all between such a case and the case of an employe seeking to prove for salary to be earned by services to be rendered
in the future. The indorsement in the Moch Case was a definite
and fixed liability which the indorser had undertaken for the
bankrupt, and it was in existence before the bankruptcy proceedings commenced. It matured, and the indorser was compelled to pay the debt pending the bankruptcy proceedings. This
is entirely different from a contract to render personal services.
Such servicl's depend upon the life, hl'alth, and ability otherwise of the employe to render the services, and also upon the
life, certainty, and perhaps other contingencies as to the employer. But it is a partnership in bankruptcy here, and whatever is true as to individual cases there would seem to be no
doubt, first, that a partnership is dissolved by the bankruptcy
proceedings (22 Am. & English Cyclopedia of Law [2d ed.]
202, and 30 Cyc. 654, and cases cited in both) ; and, second, if
the firm is dissolved by operation of law, then certainly the
contracts of that firm are ended.
In Griggs v. Swift, 82 Ga. 392, 9 S. E. 1062, 5 L. R. A. 405,
14 Am. St. Rep. 176, it is held in the opinion by Chief Justice
Bleckley:
"From the very nature of a contract for the ren<lering of
personal services to a partnership in its current business, where
nothing is expressed to the contrary, both parties should be regarded as having by implication intended a condition dependent
on the one hand upon the life of the employe, and, on the other,
upon the life of the partnership, provided the death in either
case was not voluntary."
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Wood on Master and Servant, § 163, is then quoted with ap-

proval to the following effect:

"'Where a servant is employed by a firm, a dissolution of

the firm dissolves the contract, so that a servant is absolved

therefrom; but, if the dissolution results from the act of the

parties, they are liable to the servant for his loss therefrom, but,

if the dissolution results from the death of a member of the

firm, the dissolution resulting by operation of law, and not from

the act of the parties, no action for damages will lie. • • •

So, if a firm consists of two or more persons, and one or more

of them dies, but the firm is not thereby dissolved, the contract

still subsists, because one or more of his partners is still in the

firm, and this is so even though other persons are taken into

the firm. The test is whether the firm is dissolved. So long as

it exists, the contract is in force, but, when it is dissolved, the

contract is dissolved with it, and the question as to whether dam-

ages can be recovered therefor will depend upon the question

whether the dissolution resulted from the act of God, the opera-

tion of law, or the act of the parties.'"

None of the cases cited from the United States Courts seem

to bear directly upon the question immediately involved here—

that is, of the right of an employe to prove for future services—
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except, perhaps, the case of James Dunlap Carpet Company,

supra, and with the utmost respect for the learned judge decid-

ing the case I am, for the reason stated above, unable to agree

with his conclusion. I have, perhaps, cited authorities at un-

necessary length, but the question is an interesting one, and is

presented in its present shape for the first time in this district.

I do not believe that it was the intention and purpose of the

bankruptcy act that contracts extending into the future for

rent and personal services should be left hanging over the

bankrupt to embarrass and harass him after his discharge in

bankruptcy. It is said that if this is not true, and he is relieved

of such liability by the bankruptcy act, it follows that claims

for such rent and personal service should be admitted to proof

in the bankruptcy proceedings. I do not think this follows at

all. The adjudication in bankruptcy ends all such contracts.

Of course, proof may be allowed for any amount due prior to

the institution of the proceedings in bankruptcy. It is provided

by the bankruptcy act that for most personal services the em-

ploye would have priority for any amount due him for as much

as three months preceding the bankruptcy proceedings. This

Wood on Master and Servant, § 163, is then quoted with approval to the following effect:
" 'Where a servant is employed by a firm, a dissolution of
the firm dissolves the contract, so that a servant is absolved
therefrom; but, if the dissolution results from the act of the
parties, they are liable to the servant for his loss therefrom, but,
if the dissolution results from the death of a member of the
firm, the dissolution resulting by operation of law, and not from
the act of the parties, no action for damages will lie. • • •
So, if a firm consists of two or more persons, and one or more
of them dies, but the firm is not thereby dissolved, the contract
still subsists, because one or more of his partners is still in the
firm, and this is so even though other persons are taken into
the firm. The test is whether the firm is dissolved. So long as
it exists. the contract is in force, but, when it is dissolved, the
contract is dissolved with it, and the question as to whether damages can be recovered therefor will depend upon the question
whether the dissolution resulted from the act of God, the operation of law, or the act of the parties.' "
None of the cases cited from the United States Courts seem
to bear directly upon the question immediately involved here-that is, of the right of an employe to prove for future services-except, perhaps, the case of James Dunlap Carpet Company,
supra, and with the utmost respect for the learned judge deciding the case I am, for the reason stated above, unable to agree
with his conclusion. I have, perhaps, cited authorities at unnecessary length, but the question is an interesting one, and is
presented in its present shape for the first time in this district.
I do not believe that it was the intention and purpose of the
bankruptcy act that contracts extending into the future for
rent and personal services should be left hanging over the
bankrupt to embarrass and harass him after his discharge in
bankruptcy. It is said that if this is not true, and he is relieved
of sueh liability by the bankruptcy act, it follows that claims
for such rent and personal service should be admitted to proof
in the bankruptcy proceedings. I do not think this follows at
all. The adjudication in bankruptcy ends all such contracts.
Of course, proof may he allowed for auy amount due prior· to
the institution of the proceedings in bankruptcy. It is provided
hy the bankruptcy act that for most personal services the employe would have priority for any amount due him for as much
as three mouths preceding the bankruptcy proceedings. This
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fact of priority of payment for three months extending to so

large a class of employes is another reason why I believe it was *

the intention, in passing this act, that such contracts should

terminate with the adjudication in bankruptcy. All this is cer-

tainly true as. to a partnership. The adjudication dissolves it

by operation of law, and that dissolution ends all its liabilities

except such aa are expressed in the act.

My conclusion is that the referee in bankruptcy correctly de-

cided that this claim should not be admitted to proof.18

D. Secured Claims

SEXTON v. DREYFUS et al.

219 U. S. 339, 55 L. ed. 244, 31 Sup. Ct. 256

fact of priority of payment for three months extending to so
large a class of employes is another reason why I believe it was
the intention, in passing this act, that such contracts should
terminate with the adjudication in bankruptcy. All this is certainly true as. to a partnership. The adjudication dissolves it
by operation of law, and that dissolution ends all its liabilities
except such as are expressed in the act.
My conclusion is that the referee in bankruptcy correctly decided that this claim should not be admitted to proof. 1•

(United States Supreme Court, January 23, 1911)

Mr. Justice HOLMES delivered the opinion of the court:

In both of these cases, secured creditors, selling their se-

D.

SECURED CLAlllS

curity some time after the filing of the petition in bankruptcy,

and finding the proceeds not enough to pay the whole amount

SEXTON v. DREYFUS et al.

of their claims, were allowed by the referee to apply the pro-

ceeds first to interest accrued since the filing of the petition,

219 U.S. 339, 55 L. ed. 244, 31 Sup. Ct. 256

then to principal, and to prove for the balance. The referee

certified the question whether the creditors had a right to the

interest. The district judge answered the question in the affirm-
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ative, giving the matter a very thorough and persuasive dis-

cussion, and declining to follow the English rule. Re Kessler,

171 Fed. 751. On appeal, his decision was affirmed by a ma-

jority of the Circuit Court of Appeals. 180 Fed. 979.

The argument certainly is strong. A secured creditor could

apply his security to interest first when the parties were solv-

ent (Story v. Livingston, 13 Pet. 359, 371, 10 L. ed. 200, 206),

and liens are not affected by the statute. § 67d [30 Stat. at L.

564, c. 541, U. S. Comp. Stat. 1901, p. 3449]. The law is not

intended to take away any part of the security that a creditor

may have, as it would seem at first sight to do if the course

adopted below were not followed. Some further countenance to

that course is thought to be found in § 57h, which provides that

16—See In re James Dunlap Car-

pet Co., 163 Fed. 541; In re D.

Levy & Sons Co., 208 Fed. 479.

(United States Supreme Court, January 23, 1911)
Mr. Justice HOLMES delivered the opinion of the court:
In both of these cases, secured creditors, selling their security some time after the filing of the petition in bankruptcy,
and finding the proceeds not enough to pay the whole amount
of their claims, were allowed by the referee to apply the proceeds first to interest accrued since the filing of the petition,
then to principal, and to prove for the balance. The referee
certified the question whether the creditors had a right to the
interest. The district judge answered the question in the affirmative, giving the matter a very thorough and persuasive discussion, and declining to follow the English rule. Re Kessler,
171 Fed. 751. On appeal, his decision was affirmed by a majority of the Circuit Court of Appeals. 180 Fed. 979.
The argument certainly is strong. A secured creditor could
apply his security to interest first when the parties were solvent (Story v. Livingston, 13 Pet. 359, 371, 10 L. ed. 200, 206),
and liens are not affected by the statute. § 67d [30 Stat. at L.
564, c. 541, U. S. Comp. Stat. 1901, p. 3449]. The law is nC>t
intended to take away any part of the security that a creditor
msy have, aa it would seem at first sight to do if the course
adopted below were not followed. Some further countenance to
that course is thought to be found in § 57k, which provides that
16-See In re James Dunlap Car·
pet Co., 163 Fed. 541; In re D.
Levy & Sona Co., 208 Fed. 479.
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the value of securities shall be determined by converting them

into money "according to the terms of the agreement," for it

is urged that, by construction, the right to apply them to in-

terest is as much part of the agreement as if it had been written

in. Nevertheless, it seems to us that, on the whole, the considera-

tions on the other side are stronger and must prevail.

"For more than a century and a half the theory of the English

bankrupt system has been that everything stops at a certain

date. Interest was not computed beyond the date of the com-

mission. Ex parte Bennet, 2 Atk. 527. This rule was applied

to mortgages as well as to unsecured debts (Ex parte Wardell,

1787; Ex parte Hercy, 1792, 1 Cooke, Bankrupt Laws, 4th ed.

181 [1st ed. Appx.]); and notwithstanding occasional doubts,

it has been so applied with the prevailing assent of the English

judges ever since (Ex parte Badger, 4 Ves. Jr. 165; Ex parte

Ramsbottom, 2 Mont. & A. 79; Ex parte Penfold, 4 De G. & S.

282; Ex parte Lubbock, 9 Jur. N. S. 854; Re Savin, L. R. 7 Ch.

760, 764; Ex parte Bath, L. R. 22 Ch. Div. 450, 454; Quarter-

maine's Case [1892] 1 Ch. 639; Re Bonacino, 1 Manson, 59).

As appears from Cooke, supra, the rule was laid down not be-

cause of the words of the statute, but as a fundamental principle.

We take our bankruptcy system from England, and we naturally
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assume that the fundamental principles upon which it was ad-

ministered were adopted by us when we copied the system,

somewhat as the established construction of a law goes with the

words where they are copied by another state. No one doubts

that interest on unsecured debts stops. See § 63 (1). Shawnee

County v. Hurley, 94 C. C. A. 362, 169 Fed. 92, 94.

The rule is not unreasonable when closely considered. It

simply fixes the moment when the affairs of the bankrupt are

supposed to be wound up. If, as in a well-known illustration

of Chief Justice Shaw's (Parks v. Boston, 15 Pick. 198, 208),

the whole matter could be settled in a day by a pie-powder court,

the secured creditor would be called upon to sell or have his

security valued on the spot, would receive a dividend upon that

footing, would suffer no injustice, and could not complain. If,

under § 57 of the present act, the value of the security should

be determined by agreement or arbitration, the time for fixing

it naturally would be the date of the petition. At that moment

the creditors acquire a right in rem against the assets. Chem-

ical Nat. Bank v. Armstrong, 28 L. R. A. 231, 8 C. C. A. 155, 16

U. S. App. 465, 59 Fed. 372, 378, 379; Merrill v. National

the value of securities shall be determined by converting them
into money "according to the terms of the agreement," for it
is urged that, by construction, the right to apply them to intt•rcst is as much part of the agreement as if it had been written
in. Nevertheless, it seems to us that, on the whole, the considerations on the other side are stronger and must prevail.
· J<"'or more than a century and a half the theory of the English
bankrupt system has been that everything stops at a certain
date. Interest was not computed beyond the date of the commission. Ex parte Bennet, 2 Atk. 527. This rule was applied
to mortgages as well as to unsecured debts (Ex parte Wardell,
1787; Ex parte Hercy, 1792, 1 Cooke, Bankrupt Laws, 4th ed.
181 [1st ed. Appx.]) ; and notwithstanding occasional doubts,
it has been so applied with the prevailing assent of the English
judges ever since (Ex parte Badger, 4 Ves. Jr. 165; Ex part.e
Ramsbottom, 2 Mont. & A. 79; Ex parte Penfold, 4 De G. & S.
282; Ex parte Lubbock, 9 Jur. N. S. 854; Re Savin, L. R. 7 Ch.
760, 764; Ex parte Bath, L. R. 22 Ch. Div. 450, 454; Quartermaine 's Case [ 1892] 1 Ch. 639; Re Bonacino, 1 Manson, 59).
As appears from Cooke, supra, the rule was laid down not because of the words of the statute, but as a fundamental principle.
\Ye take our bankruptcy system from England, and we naturally
assume that the fundamental principles upon which it was administered were adopted by us when we copied the system,
somewhat as the established construction of a law goes with the
words where they are copied by another state. No one doubts
that interest on unsecured debts stops. See § 63 ( 1). Shawnee
County v. Hurley, 94 C. C. A. 362, 169 Fed. 92, 94.
The rule is not unreasonable when closely considered. It
simply fixes the moment when the affairs of the bankrupt are
impposed to be wound up. If, as in a well-known illustration
of Chief Justice Shaw's (Parks v. Boston, 15 Pick. 198, 208),
the whole matter could be settled in a day by a pie-powder court,
the secured creditor would be called upon to sell or have his
security valued on the spot, would receive a dividend upon that
footing, would suffer no injustice, and could not complain. If,
under § 57 of the present act, the value of the security should
be determined by agreement or arbitration, the time for fixing
it naturally would be the date of the petition. At that moment
the creditors acquire a right in rem against the assets. Chemical Nat. Bank v. Armstrong, 28 L. R. A. 231, 8 C. C. A. 155, 16
U. S. App. 465, 59 Fed. 372, 378, 379; Merrill v. National
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Bank, 173 U. S. 131, 140, 43 L. ed. 640, 643, 19 Sup. Ct. Rep.

360. When there is delay in selling because of the hope of get-

ting a higher price, it is more for the advantage of the secured

creditor than of any one else, as he takes the whole advance,

and the others only benefit by a percentage, which does not

seem a good reason for allowing him to prove for interest by

indirection. Whenever the creditor proves, his security may

be cut short. That is the necessarily possible result of bank-

ruptcy. The rule under discussion fixes the moment in all cases

at the date [on] which the petition is filed; but beyond the fact

of being compelled to realize his security and look for a new in-

vestment, there is no other invasion of the secured creditor's

contract rights, and that invasion is the same in kind what-

ever moment may be fixed.

It is suggested that the right of a creditor having security

for two claims, one provable and the other unprovable, to mar-

shal his security against the unprovable claim (see Hiscock v.

Varick Bank, 206 U. S. 28, 37, 51 L. ed. 945, 951, 27 Sup. Ct.

Rep. 681), is inconsistent with the rule applied in this case. But

that right is not affected by fixing a time for winding up, and

the bankruptcy law does not touch securities otherwise than in

this unavoidable particular. The provision in § 57ft for con-
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verting securities into money according to the terms of the

agreement has no appreciable bearing on the question. Apart

from indicating, in accordance with § 67d, that liens are not to

be affected, it would seem rather to be intended to secure the

right of the trustees and general creditors in cases where the

security may be worth more than the debt. The view that we

adopt is well presented in the late Judge Lowell's work on Bank-

ruptcy, § 419; seems to have been entertained in Coder v. Arts,

15 L. R. A. (N. S.) 372, 82 C. C. A. 91, 152 Fed. 943, 950

(affirmed without touching this point, 213 U. S. 223, 53 L. ed.

772, 29 Sup. Ct . Rep. 436, 16 A. & E. Ann. Cas. 1008), and is

somewhat sustained by analogy in the case of insolvent banks

Merrill v. National Bank, supra; White v. Knox, 111 U. S. 784,

787, 28 L. ed. 603, 604, 4 Sup. Ct. Rep. 686).

Interest and dividends accrued upon some of the securities

after the date of the petition. The English cases allow these

to. be applied to the after-accruing interest upon the debt. Ex

parte Ramsbottom; Ex parte Penfold; and Quartcrmaine's

Case,—supra. There is no more reason for allowing the bank-

rupt estate to profit by the delay beyond the day of settlement

H. & A. Bankruptcy—30

Bank, 173 U. S. 131, H·O, 43 L. e<l. 640, 643, 19 Sup. Ct. Rep.
360. 'Vhen there is delay in selling because of the hope of getting a higher price, it is more for the advantage of the secured
creditor than of any one else, as he takes the whole advance,
and the others only benefit by a percentage, which does not
seem a good reason for allowing him to prove for interest by
indirection. Whenever the creditor proves, his security may
be cut short. That is the necessarily possible result of bankruptcy. The rule under discussion fixes the moment in all cases
at the date [on] which the petition is filed; but beyond the fact
of being compelled to realize his security and look for a new investment, there is no other invasion of the secured creditor's
contract rights, and that invasion is the same in kind whatewr moment may be fixed.
It is suggested that the right of a creditor having security
for two claims, one provable and the other unprovable, to marshal his security against the unprovable claim (see Hiscock v.
Varick Bank, 206 U. S. 28, 37, 51 L. ed. 945, 951, 27 Sup. Ct.
Rep. 681), is inconsistent with the rule applied in this case. But
that right is not affected by fixing a time for winding up, and
the bankruptcy law does not touch securities otherwise than in
this unavoidable particular. The provision in § 57k for converting securities into money according to the terms of the
agreement has no appreciable bearing on the question. Apart
from indicating, in accordance with § 61d, that liens are not to
be affected, it would seem rather to be intended to secure the
right of the trustees and general creditors in cases where the
security may be worth more than the debt. The view that we
adopt is well presented in the late Judge Lowell's work on Bankruptcy, § 419; seems to have been entertained in Coder v. Arts,
15 L. R. A. (N. S.) 372, 82 C. C. A. 91, 152 Fed. 943, 950
(affirmed without touching this point, 213 U. S. 223, 53 L. ed.
772, 29 Sup. Ct. Rep. 436, 16 A. & E. Ann. Cas. 1008), and is
s:lmewhat sustained by analogy in the case of insolvent banks
' :\[errill v. National Bank, supra; White v. Knox, 111 U. S. 784,
7Si, 28 L. ed. 603, 604, 4 Sup. Ct. Rep. 686).
Interest and dividends accrued upon some of the S'!l'Urities
sifter the date of the petition. The English cast•s allow th1'se
to be applied to the after-accruing interest upon the debt. Ex
parte Ramsbottom; Ex parte Penfold; and Quartcrmaiue 's
Case,-supra. There is no more reason for allowing the bankrupt estate to profit by the delay beyond the day of settlement
H. 6 A. B&nkruptc:r-80
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than there is for letting the creditors do so. Therefore to apply

these subsequent dividends, etc., to subsequent interest, seems

just.

Decrees reversed.

than there is for letting the creditors do so. Therefore to &ppl.y
these subsequent dividends, etc., to subsequent int.erest, aeema
just.
l)ecrees reversed.

E. Claims Having Priority

In re ROUSE, HAZARD & CO.

91 Fed. 96, 33 C. C. A. 356

E. Cw.ius HAVJNO

PB101UTY

(Circuit Court of Appeals, Seventh Circuit. January 3, 1899)

JENKINS, Circuit Judge, delivered the opinion of the court.

In re ROUSE, HAZARD & CO.

* * * It appears that on the 1st day of November, 1898,

an involuntary petition was filed in the court below against

91 Fed. 96, 33 C. C. A. 356

Rouse, Hazard & Co., a corporation existing under the laws of

the state of Illinois, and that on the 11th day of November,

(Circuit Court of Appeals, Seventh Circuit. January 3, 1899)

1898, that corporation was adjudicated a bankrupt; that on the

5th day of November, 1898, a petition was filed in the court

below by a large number of workmen, laborers, and servants

of Rouse, Hazard & Co., asking for the payment of their labor

claims accruing to them prior to the filing of the petition, and

that such claims be awarded priority in payment out of the

bankrupt's estate. Rouse, Hazard & Co., on the 31st day of

August, 1898, suspended business, its property on that date

being seized by the sheriff of Peoria county, Ill., under execu-
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tions issued upon judgments rendered against the corporation

in the courts of the state of Illinois, and such property remained

in the possession of the sheriff until it was sold by him, and the

proceeds, under order of the bankrupt court, turned over to

the temporary receiver appointed under the bankruptcy pro-

ceedings. The labor claims in question accrued within three

months prior to August 31, 1898, the date upon which the cor-

poration bankrupt suspended business by reason of the levy of

the executions, none of the services for which payment was sought

being rendered after that date. Specific objections were filed by

certain general creditors to the allowance of priority of pay-

ment of these claims, and upon the hearing in the bankruptcy

court it was ordered that the claims for wages as shown by the

receiver's report be approved as preferred claims, not exceeding

by any one claimant the sum of $300, and that such claims

should be paid out of the bankrupt's estate in preference and

priority to the general creditors. It is this direction for the pay-

JENKINS, Circuit Judge, delivered the opinion of the court.
• • • It appears that on the 1st day of November, 1898,
an involuntary petition was filed in the court below against
Rouse, Hazard & Co., a corporation existing under the laws of
the state of Illinois, and that on the 11th day of November,
1898, that corporation was adjudicated a bankrupt; that on the
5th day of November, 1898, a petition was filed in the court
below by a large number of workmen, laborers, and servants
of Rouse, Hazard & Co., asking for the payment of their labor
cJaims accruing to them prior to the filing of the petition, and
that such claims be awarded priority in payment out of the
bankrupt's estate. Rouse, Hazard & Co., on the 31st day of
August, 1898, suspended business, its property on that date
being seized by the sheriff of Peoria county, Ill., under executions issued upon judgm<'nts rendered against the corporation
in the courts of the state of Illinois, and such property remained
in the possession of the sheriff until it was sold by him, and the
proceeds, under order of the bankrupt court, turned over to
the temporary receiver appointed under the bankruptcy proceedings. The labor claims in question accrued within three
months prior to August 31, 1898, the date upon which the corporation bankrupt suspended business by reason of the levy of
the executions, none of the services for which payment was sought
being rendered after that date. Specific objections were filed by
certain general creditors to the allowance of priority of payment of these claims, and upon the hearing in the bankruptcy
court it was ordered that the claims for wages as shown by the
receiver's report be approved as preferred claims, not excooding
by any one claimant the sum of $300, and that such claims
should be paid out of the bankrupt's estate in preference and
priority to the general creditors. It is this direction for the pay-
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ment of labor claims in priority to the general creditors that is

asked to be reviewed here as a question of law.

The bankrupt law (c. 7, § 646) provides that:

'' The debts to have priority, except as herein provided, and to

be paid in full out of the bankrupt's estate, and the order of pay-

ment shall be * • * (4) wages due to workmen, clerks or

servants which have been earned within three months before the

date of the commencement of proceedings, not to exceed $300 to

each claimant. (5) Debts owing to any person, who by the laws

of the states, or of the United States, is entitled to priority.''

The laws of the state of Illinois with respect to voluntary

assignments provides (Rev. St. Ill. 1898, p. 172, c. 10, § 6):

"That all claims for the wages of any laborer or servant, which

have been earned within the term of three months next preceding

the making of such assignment, and which have been filed within

said term of three months after such assignment, and to which no

exception has been made, or to which exception has been made

and the same having been adjudicated and settled by the court,

shall, after the payment of the costs, commissions and expenses

of assignment, be preferred, and first paid to the exclusion of all

other demands and claims.''

By c. 38a, p. 629, Rev. St. Ill. 1898, it is provided:

"That hereafter, when the business of any person, corporation,
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company or firm shall be suspended by the action of creditors, or

be put into the hands of a receiver or trustee, then in all such

cases the debts owing to laborers and servants which have accrued

by reason of their labor or employment, shall be considered and

treated as preferred claims, and such laborers or employes shall

be preferred creditors, and shall be first paid in full, and if there

shall not be sufficient to pay them in full the same shall be paid

from the proceeds of the sale of the property seized.''

• •••••«••

Coming, then, to the merits, it may be remarked by way of

preface that the several provisions of the law of the state of Illi-

nois with respect to the priority of payment to be allowed labor

claims are not altogether consistent. In the case of voluntary as-

signments, the claim of the laborer which is preferred must have

accrued within three months next preceding the making of the

assignment. In the case of a suspension of business by action of

creditors there is neither limit as to time nor as to amount. The

reason of the distinction is not easy to understand. It is also to

be observed that the Bankrupt Court whose order is here under

ment of labor claims in priority to the general creditors that is
asked to be reviewed here as a question of law.
The bankrupt law (c. 7, § 64b) provides that:
"The debts to have priority, except as herein provided, and to
be paid in full out of the bankrupt's estate, and the order of payment shall be • • • ( 4) wages due to workmen, clerks or
servants which have been earned within three months before the
date of the commencement of proceedings, not to exceed $300 to
each claimant. (5) Debts owing to any person, who by the laws
of the st.ates, or of the United States, is entitled to priority.''
The laws of the state of Illinois with respect to voluntary
assignments provides (Rev. St. Ill. 1898, p. 172, c. 10, § 6):
"That all claims for the wages of any laborer or servant, which
have been earned within the term of three months next preceding
the making of such assignment, and which have been filed within
said term of three months after such assignment, and to which no
exception has been made, or to which exception has been made
and the same having been adjudicated and settled by the court,
shall, after the payment of the costs, commissions and expenses
of assignment, be preferred, and first paid to the exclusion Qf all
other demands and claims. ''
By c. 38a, p. 629, Rev. St. Ill. 1898, it is provided:
''That hereafter, when the business of any person, corporation,
company or firm shall be suspended by the action of creditors, or
be put into the hands of a receiver or trustee, then in all such
cases the debts owing to laborers and servants which have accrued
by reason of their labor or employment, shall be considered and
treated as preferred claims, and such laborers or employes shall
be preferred creditors, and shall be first paid in full, and if there
shall not be sufficient to pay them in full the same shall be paid
from the proceeds of the sale of the property seized.''

•

•

•

•

•

•

•

•

•

Coming, then, to the merits, it may be remarke<l by way of
preface that the several provisions of the law of the state of Illinois with respect to the priorit~,. of payment to be allowed labor
claims are not altogether consistent. In the case of voluntary assignments, the claim of the la borer which is preferred must have
accrued within three months next preceding the making of the
assignment. In the case of a suspension of business by action of
creditors there is neither limit as to time nor as to amount. The
reason of the distinct.ion is not easy to understand. It is also to
be observed that the Bankrupt Court whose order is here under
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review proceeded upon the theory that § 646, cl. 4, applied as to

the amount, but did not apply as to time. Singularly enough,

priority of payment of claims was allowed upon the theory that

the provision of § 646, cl . 5, governed, and that, notwithstanding

the previous provision, wherever the laws of a state granted

priority with respect to payment of labor claims, those laws must

be recognized and followed. Yet here the Bankrupt Court has

allowed priority with respect to these claims without regard to

limitation of time, but has imposed the limitation of the bankrupt

act with respect to amount when the law of the state under which

priority was allowed contains no such limitation.

The question here is one of construction of the bankrupt law

of the United States, and is this: whether the congress, having

spoken by a particular provision (§ 646, cl. 4) with respect to the

priority to be allowed labor claimants, and having subsequently

in the same act (§ 646, cl. 5) spoken generally with respect to

the recognition of the priorities allowed by the laws of the state

or the United States, the latter general provision overrides or en- .

larges the prior special provision. The bankrupt act, by its

terms, went into full force and effect upon its passage, July 1,

1898, and * • * was operative from the date of its passage,

and was effective from that date to supersede the insolvency laws
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of the several states. Manufacturing Co. v. Hamilton (Mass.) 51

N. E. 529; Blake v. Francis-Valentine Co., 89 Fed. 691; In re

Bruss-Ritter Co. (E. D. Wis.) 90 Fed. 651. • • • What was

the real intention of the congress as expressed in clauses 4 and 5

of § 646? In the first clause congress addresses itself to the sub-

ject of labor claims, and particularly provides that all wages that

have been earned within three months before the date of the com-

mencement of proceedings in bankruptcy, not to exceed $300 to

each claimant, shall be awarded priority of payment. It recog-

nized, it must be assumed, the various provisions of law in the

several states with respect to this subject. It found them not to

be in harmony, and in some states—as, notably, Illinois—the laws

upon that subject not to be consistent with each other. It found

limitation as to time different in the different states. It found

that in some of the states priority of payment was unlimited as

to amount, and in some limited to so small a sum as $50. With

this divergence within its knowledge, the congress spoke to the

subject specially and particularly, and limited the amount to

$300, and, as to time, to wages earned within three months before

the commencement of proceedings. Can, then, the general pro-

review proceeded upon the theory that § 64b, cl. 4, applied as to
the amount, but did not apply as to time. ·Singularly enough,
priority of payment of claims was allowed upon the theory that
the provision of § 64b, cl. 5, governed, and that, notwitl1standing
the previous provision, wherever the laws of a state granted
priority with respect to payment of labor claims, those laws must
be recognized and followed. Yet here the Bankmpt Court has
allowed priority with respect to these claims without regard to
limitation of time, but has imposed the limitation of the bankrupt
act with respect. to amount when the law of the state under which
priority was allowed contains no such limitation.
The question here is· one of construction of the bankrupt Jaw
of the United States, and is this: whether the congress, having
spoken hy a particular provision ( § 64b, cl. 4) with respect to the
priority to be allowed labor claimants, and having subsequently
in the same act ( § 64b, cl. 5) spoken generally with respect to
the recognition of the priorities allowed by the laws of the state
or the United States, the latter general provision overrides or en- .
larges the prior special provision. The bankrupt act, by its
terms, went into full force and effect upon its passage, July 1,
1898, and • • • was operative from the date of its passage,
and was effective from that date to supersede the insolvency laws
of the several states. Manufacturing Co. v. Hamilton (Mass.) 51
N. E. 529; Blake v. E"'rancis-Valentine Co., 89 Fed. 691; In re
Bruss-Ritter Co. (E. D. Wis.) 90 Fed. 651. • • • What was
the real intention of the congress as expressed in clauses 4 and 5
of § 64b T In the first clause congress addresses itself to the subject of labor claims, and particularly provides that all wages t}1at
have been earned within three months before the date of the co\n.
mencement of proceedings in bankmptcy, not to exceed $300 to
each claimant, shall be awarded priority of payment. It recog.
nizcd, it must be assumed, the various provisions of law in the
several ste.tes with respect to this subject. It found them not to
be in harmony, and in some stateS:-as, notably, lllinois--the laws
upon that subject not to be consistent with each other. It found
limitation as to time different in the different states. It found
that in some of the states priority of payment was unlimited as
to amount, and in some limited to so small a sum as $50. With
this divergence within its knowledge, the congress spoke to the
subject specially and particularly, and limited the amount to
$300, and, as to time, to wages earned within three months before
the commencement of proceedings. Can, then, the general pro-
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vision of the law following immediately thereafter, allowing pri-

ority of payment for all debts owing to any person who, by the

laws of the states or the United States, is entitled to priority, be

held to enlarge the prior provision so that the statute should

be read that, in any event, the laborer should be entitled to pri-

ority of payment in respect of wages earned within three months

prior to proceedings, and in amount not exceeding $300, and

that wherever the laws of the state of the residence of the bank-

rupt grant the laborer priority of payment without limit as to

time or amount, or impose a limit in excess of that imposed by

the bankrupt act, he shall be entitled to a further priority in pay-

ment according to the law of the particular state? We think not.

It is not to be supposed:—unless the language of the act clearly

so speaks—that the congress intended that in the administration

of the act there should be a marked contrariety in the priority

of payment of labor claims dependent upon locality. It is an

elementary principle of construction that where there are in one

act or in several acts contemporaneously passed specific provisions

relating to a particular subject, they will govern in respect to

that subject as against general provisions contained in the same

act. See Suth. St. Const. § 158. Thus, in State v. Inhabitants of

Trenton, 38 N. J. Law, 67, it is said: "When the intention of
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the lawgiver, which is to be sought after in the interpretation of

a statute, is specifically declared in a prior section as to a par-

ticular matter, it must prevail over a subsequent clause in gen-

eral terms, which might, by construction, conflict with it. The

legislature must be presumed to have intended what it expressly

stated, rather than that which might be inferred from the use

of general terms." • * *

Our conclusion is that congress having spoken specifically to

the subject of priority of payment of labor claims, what it has

said upon that subject expresses the particular intent of the law-

making power, and that provision is not to be tolled or enlarged

by any general prior or subsequent provision in that act. That

which is given in particular is not affected by general words. So

that the statute providing for the priority of payment of debts

referred to in clause 5 must be construed to mean other debts

and different debts than those specified in clause 4. We are not

unmindful of the particular hardship which our conclusion, it

-is said, will work out here. It arises from the fact that under

the law proceedings in bankruptcy, except by voluntary act of

the bankrupt, could not be commenced in time to fully protect

vision of the law following immediately thereafter, allowing priority of payment for all debts owing to any person who, by the
laws of the states or the United States, is entitled to priority, be
held to enlarge the prior provision so that the statute should
be read that, in any event, the laborer should be entitled to priority of payment in respect of wages earned within three months
prior to proceedings, and in amount not exceeding $300, and
that wherever the laws of the state of the residence of the bankrupt grant the laborer priority of payment without limit as to
time or amount, or impose a limit in excess of that imposed by
the bankrupt act, he shall be entitled to a further priority in payment according to the law of the particular state T 'Ve think uot.
It is not to be supposed,..-unless the language of the act clenrly
so speaks--that the congress intended that in the administration
of the act there should be a marked contrariety in the priority
of payment of labor claims dependent upon locality. It is an
elementary principle of construction that where there are in one
act or in several acts contemporaneously passed specific provisions
relating to a particular subject, they will govern in respect to
that subject as against general provisions contained in the same
act. See Suth. St. Const. § 158. Thus, in State v. Inhabitants of
Trenton, 38 N. J. Law, 67, it is said: "\Vhen the intention of
the lawgiver, which is to be sought after in the interpretation of
a statute, is specifically declared in a prior section as to a particular matter, it must prevail over a subsequent clause in general terms, which might, by construction, conflict with it. The
legislature must be presumed to have intended what it expressly·
stated, rather than that which might be inferred from the use
of general terms.'' • • •
Our conclusion is that congress having spoken specifically to
the subject of priority of payment of labor claims, what it has
said upon that subject expresses the parti<'ular intent of the lawmaking power, and that provision is not to be tolled or enlarged
by any general prior or subsequent provision in that act. That
which is given in particular is not nffected by general words. So
that the statute providing for the priority of payment of debts
referred to in clause 5 must he construed to mean other debts
and different debts than those specified in clause 4. We are not
unmindful of the particular hardship which our conclusion, it
·is said, will work out here. It arises from the fact that under
the law proceedings in bankruptcy, except by voluntary act of
the bankrupt, could not be commenced in time to fully protect
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these labor claimants. We regret that this is so. It is a mis-

fortune arising from the provisions of the act, but to remedy

this particular wrong we cannot override a recognized canon

of construction of statute law.

The prayer of this petition must be allowed, and the order

of the District Court, * • • so far as it allows priority of

payment to labor claims which accrued prior to the 1st day of

August, 1898, must be set aside, and held for naught. • • •

SHROPSHIRE, WOODLIFF & CO. v. BUSH et al.

204 U. S. 186, 51 L. ed. 436, 27 Sup. Ct. 178

these labor claimants. We regret that this is so. It is a misfortune arising from the provisions of the act, but to remedy
this pall'ticular wrong we cannot override a recognized canon
of construction of statute law.
The prayer of this petition must be allowed, and the order
of the District Court, • • • so far as it allows priority of
payment to labor claims which accrued prior to the 1st day of
August, 1898, must be set aside, and held for naught. • • •

(United States Supreme Court. January 7, 1907)

Mr. Justice MOODY delivered the opinion of the court:

The appellees are trustees of the bankrupt estate of the

Southern Car & Foundry Company. The appellants, before the

SHROPSHIRE, WOODLIFF & CO. v. BUSH et al.

commencement of the proceedings in bankruptcy, acquired by

purchase and assignment a large number of claims for wages

204 U. S. 186, 51 L. ed. 436, 27 Sup. Ct. 178

of workmen and servants, none exceeding $300 in amount, and

all earned within three months before the date of the commence-

(United States Supreme Court. January 7, 1907)

ment of the proceedings in bankruptcy. The District Court

for the eastern district of Tennessee rendered a judgment dis-

allowing priority to these claims, because, when filed, they

were not "due to workmen, clerks, or servants."
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On appeal to the Circuit Court of Appeals for the sixth circuit

that court duly certified here for instructions the following ques-

tion:

"Is an assignee of a claim for wages earned within three

months before the commencement of proceedings in bankruptcy

against the bankrupt debtor entitled to priority of payment, un-

der § 64 (4) of the bankrupt act, when the assignment occurred

prior to the commencement of such bankruptcy proceedings?"

The question certified has never been passed upon by any

Circuit Court of Appeals, and in the District Courts the decisions

upon it are conflicting. Re Westlund, 99 Fed. 399; Re St. Louis

Ice Mfg. & Storage Co., 147 Fed. 752; Re North Carolina Car Co.

[semble], 127 Fed. 178, where the right of the assignee to pri-

ority was denied; Re Brown, 4 Ben. 142, Fed. Cas. No. 1,97 J

[act of 1867, 14 Stat. at L. 517, c. 176]; He Harmons. 128 Fed.

170, where, on facts slightly but not essentially different, the

right of the assignee to priority was affirmed.

Mr. Justice MOODY delivered the opinion of the oourt:
The appellees are trustees of the bankrupt estate of the
Southern Car & Foundry Company. The appellants, before the
commencement of the proceedings in bankruptcy, acquired by
purchase and assignment a large number of elaims for wages
of workmen and servants, none exceeding $300 in amount, and
all earned within three months before the date of the commencement of the proceedings in bankrupfoy. The District Court
for the eastern district of Tennessee rendered a judgment disallowing priority to these claims, because, when filed, they
were not ''due to workmen, clerks, or servants.''
On appeal to the Circuit Court of Appeals for the sixth circuit
-that court duly certified here for instructions the following ques.
tion:
''Is an assignee of a claim for wages earned within three
months before the commencement of proceedings in bankruptcy
against the bankrupt debtor entitled to priority of payment, under § 64 ( 4) of the bankrupt act, when the assignment <><:curred
prior to the commencement of such bankruptcy proceedings T''
The question certified has never been passed upon by any
Circuit Court of Appeals, and in the District Courts the decisions
upon it are conflicting. Re Westlund, 99 Fed. 399; Re St. Louis
Ice Mfg. & Storage Co., 147 Fed. 752; Re North Carolina Car Co.
[semble], 127 Fed. 178, where the right of the assignee to priority was denied: Re Brown, 4 Ben. 142, Fed. Ca.s. No. 1 ,97~
[act of 1867, 14 Stat. at L. 517, c. 176); Re Harmons. 128 Fed.
170, where, on facts slightly but not essentially different, the
right of the assignee to priority was affirmed.
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The bankruptcy law (act July 1, 1898, 30 Stat. at L. pp. 544, .

563, c. 541, U. S. Comp. Stat. 1901, p. 3447), in §1, defines

"debt" as including "any debt, demand, or claim, provable in

bankruptcy." § 64, under which priority is claimed in this case,

is, in the parts material to the determination of the question, as

follows:

"§ 64. Debts which have priority.— * • • b. The debts

to have priority, except as herein provided, and to be paid in

full, out of bankrupt estates and the order of payment, shall be

• • • (4) wages due to workmen, clerks, or servants

which have been earned within three months before the date of

the commencement of proceedings, not to exceed three hundred

dollars to each claimant; * • *"

The precise inquiry is whether the right of prior payment thus

conferred is attached to the person or to the claim of the wage-

earner; if to the person, it is available only to him; if to the

claim, it passes with the transfer to the assignee. In support of

the proposition that the right is personal to the wage-earner, and

enforceable only by him, it is argued that it is not wages earned

within the prescribed time which are given priority, but wages

"due to workmen, clerks, or servants;" that when the claim is

assigned to another it is no longer '' due to workmen, clerks, or
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servants,'' but to the assignee; and therefore, when presented by

him, lacks one of the characteristics which the law makes essen-

tial to priority. In this argument it is assumed that the wages

must be "due" to the earner at the time of the presentment of

the claim for proof, or, at least, at the time of the commencement

of the proceedings in bankruptcy. Without that assumption the

argument fails to support the conclusion. But the statute lends

no countenance to this assumption. It nowhere expressly or by

fair implication says that the wages must be due to the earner

at the time of the presentment of the claim, or of the beginning

of the proceedings, and we find no warrant for supplying such

a restriction. Regarding, then, the plain words of the statute,

and no more, they seem to be merely descriptive of the nature

of the debt to which priority is given. When one has incurred

a debt for wages due to workmen, clerks, or servants, that debt,

within the limits of time and amount prescribed by the act, is

entitled to priority of payment. The priority is attached to the

debt, and not to the person of the creditor; to the claim, and not

to the claimant. The act does not enumerate classes of creditors

and confer upon them the privilege of priority in payment, but,

The bankruptcy law (act July 1, 1898, 30 Stat. at L. pp. 544, ·
563, c. 541, U. S. Comp. Stat. 1901, p. 3447), in § 1, defines
''debt'' as including ''any debt, demand, or claim, provable in
bankruptcy." § 64, under which priority is claimed in this case,
is, in the parts material to the determination of the question, as
follows:
"§ 64. Debts which have priority.- • • • b. The debts
to have priority, except as herein provided, and to be paid in
full, out of bankrupt estates and the order of payment, shall be
• • • ( 4) wages due to workmen, clerks, or servants
which have been earned within three months before the date of
the commencement of proceedings, not to exceed three hundred
dollars to each claim.ant; • • • ''
The precise inquiry is whether the right of prior payment thus
conferred is attached to the person or to the claim of the wageearner; if to the person, it is available only to him; if to the
claim, it passes with the transfer to the assignee. In support of
the proposition that the right is personal to the wage-earner, and
enforceable only by him, it is argued that it is not wages earned
within the prescribed time which are given priority, but wages
''due to workmen, clerks, or servants;'' that when the claim is
assigned to another it is no longer ''due to workmen, clerks, or
servants," but to the assignee; and therefore, when presented by
him, lacks one of the characteristics which the law makes essential to priority. In this argument it is assumed that the wages
must be "due'' to the earner at the time of the presentment of
the claim for proof, or, at least, at the time of the commencement
of the proceedings in bankruptcy. 'Vithout that assumption the
argument fails to support the conclusion. But the statute lends
no countenance to this assumption. It nowhere expressly or by
fair implication says that the wages must be due to the earner
at the time of the presentment of the claim, or of the beginning
of the proceedings, and we find no warrant for supplying such
a restrietion. Regarding, then, the plain words of the statute,
and no more, they seem to be merely descriptive of the nature
of the deht to which priority is given. When one has incurred
a d1 ,bt for wages due to workmen, clerks, or servants, that debt,
within the limits of time and amount prescribed by the act, is
entitled to priority of payment. The priority is attache.d to the
debt, and not to the person of the creditor; to the claim, and not
to the claimant. The act does not enumerate classes of creditors
and confer upon them the privilege of priority in payment, but,
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on the other hand, enumerates classes of debts as "the debts to

have priority."

In this case the Southern Car & Foundry Company had in-

curred certain debts for wages due to workmen, clerks, or

servants, which were earned within three months before the

date of the commencement of proceedings in bankruptcy. These

debts were exactly within the description of those to which the

bankruptcy act gives priority of payment, and they did not cease

to be within that description by their assignment to another.

The character of the debts was fixed when they were incurred,

and could not be changed by an assignment. They were pre-

cisely of one of the classes of debts which the statute says are

"debts to have priority."

The question certified is answered in the affirmative, and it

is so ordered.

In re McDAVID LUMBER CO.

190 Fed. 97

(District Court, N. D. Florida. September 25, 1911)

SHEPPARD, District Judge. This cause comes here for

consideration on petition of Wm. F. Lee for review of the ruling

on the other hand, enumerates classes of debts as ''the de lits to
have priority.''
In this case the Southern Car & Foundry Compa11y had incurred certain debts for wages due to workmen, clerks, or
servants, which were earned within three months before the
date -Of the commencement of proceedings in bankruptcy. These
debts were exactly within the description of those to which the
bankruptcy act gives priority of payment, and they did not cease
to be within that description by their assignment to another.
The character of the debts was fixed when they were incurred,
and could not be changed by an assignment. They were precisely of one of the classes of debts which the statute says are
"debts to have priority."
1'he question certified is answered in the affirmative, and it
is so ordered.

of C. L. Shine, Esq., referee in bankruptcy, and involves the

question of priority of liens attaching to the lumber and other

products of a sawmill plant in due course of administration in
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a court of bankruptcy.

In re McDA VID LUMBER CO.

The McDavid Lumber Company, bankrupt, was lately engaged

in manufacturing lumber and operated a large plant when pro-

190 Fed. 97

ceedings in bankruptcy were begun. The company was adju-

dicated a bankrupt in June, 1910. Wm. F. Lee was employed

(District Court, N. D. Florida. September 25, 1911)

as bookkeeper for the company, and by his petition before the

referee sought to declare his lien on the stock of lumber and

fixtures of the company for wages due him for the month of

April and a part of May, 1910, at the rate of $115 per month.

It is disclosed by the petition that the stock of lumber, the greater

portion of which was produced during Lee's employment, com-

prised the principal assets of the company. Three months prior

to Lee's employment, to wit, on January 10, 1910, the McDavid

Lumber Company executed a chattel mortgage, based upon the

present consideration of $1, to the Hayward Export Company,

embracing all the lumber and timber of whatsoever kind which

SHEPPARD, District Judge. This cause comes here for
consideration on petition of Wm. F. Lee for review of the ruling
of C. L. Shine, Esq., referee in bankruptcy, and involves the
question of priority of liens attaching to the lumber and other
products of a sawmill plant in due course of administration in
a court of bankruptcy.
The McDavid Lumber Company, bankrupt, was lately engaged
in manufacturing lumber and operated a large plant when proceedings in bankruptcy were begun. The company was adjudicated a bankrupt in June, 1910. Wm. ~· Lee was employed
as bookkeeper for the company, and by his petition before the
referee sought to declare his lien on the stock of lumber and
fixtures of the company for wages due him for the month of
April and a part of May, 1910, at the rate of $115 per month.
It is disclosed by the petition that the stock of lumber, the greater
portion of which was produced during Lee's employment, com- .
prised the principal assets of the company. Three mouths prior
to Lee's employment, to wit, on January 10, 1910, the l\icpavid
Lumber Company executed a chattel mortgage, based upon the
present consideration of $1, to the Hayward Export Company,
embracing all the lumber and timber of whatsoever kind which
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should be manufactured at the mill of said company from the

1st of January, 1910, to the 1st of January, 1911; this mortgage

provided that the export company should advance 80 per cent.

of the value of the output of the mill each month, and further

stipulated that the export company should be the selling agent

of the lumber company for all its product, excepting interior

stock. The advances to the extent of 80 per cent. were secured

by a mortgage based upon the whole output, and included all

the lumber and timber stored upon the yards of the company

during the existence of the mortgage.

The further point is made by Lee's petition that the mort-

gage of the export company was not recorded until the 15th of

April, 1910, 15 days after Lee's employment by the McDavid

Lumber Company; but actual notice of its existence is nowhere

negatived by the petition, although, as will later appear, notice

of the mortgage is not material in view of the determination of

the question certified to this court. Lee by his petition seeks

to have his claim for wages declared a preference over the

mortgage of the export company on the proceeds of the product

embraced in the mortgage, and that the export company which

has disposed of the lumber be required to pay his claim for

wages.
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The Hayward Export Company interposed a demurrer to

Lee's petition, the first ground of which is only necessary to be

considered at this time, viz.:

"(1) The allegations of the petition show that the rights of

the Hayward Export Company under its mortgage and contract

of sale are superior to the rights of petitioner in the proceeds

of the lumber."

The referee upon the hearing before him sustained the de-

murrer, and it is this order which is certified here on petition

of Lee for review.

The contest seems to have waged so far over the priority of

the respective liens of contestants, the mortgage of the export

company, and the statutory lien of the laborer as created by

§ 2198, Gen. St. Florida 1906, which provides:

"That liens prior in dignity to all others accruing thereafter

sluill exist in favor of bookkeepers, clerks, etc., upon the stock

and fixtures and other property of merchants and corpora-

tions."

Whether the statutory lien in favor of Lee should be declared

superior to the mortgage of the Hayward Export Company,

should be manufactured at the mill of said company from the
1st of Ja11uary, 1910, to the 1st of January, 1911; this mortgage
provided that the export company should advance 80 pt•r cent.
of the value of the output of the mill each month, and furtlwr
stipulated that the export company should be the sl'lling agent
of the lumber company for all its product, excepting interior
stock. The advances to the extent of 80 per cent. were securt>d
by a mortgage based upon the whole output, and indu<led n11
the lumber and timber stored upon the yards of the company
during the existence of the mortgage.
The further point is made by Lee's petition that the mortgage of the export company was not recorded until the 15th of
April, 1910, 15 days after Lee's employment by the McDavid
Lumber Company; but actual notice of its existence is nowhere
negatived by the petition, although, as will later appear, notice
of the mortgage is not material in view of the determination of
the question certified to this court. Lee by his petition seeks
to have his claim for wages declared a preference over the
mortgage of the export company on the proceeds of the product
embraced in the mortgage, and that the export company which
has disposed of the lumber be required to pay his claim for
•
wages.
The Hayward Export Company interposed a demurrer to
Lee's petition, the first ground of which is only necessary to he
considered at this time, viz.:
"(1) The allegations of the petition show that the rights of
the Hayward Export Company under its mortgage and contract
of sale are superior to the rights of petitioner in the proceeds
of the lumber."
The referee upon the hearing before him sustained the dern urrer, and it is this order which is certified here on petition
of Lee for review.
The contest seems to have waged so far over the priority of
the respective liens of contestants, the mortgage of the export
company, and the statutory lien of the laborer as created b~·
§ 2198, Gen. St. Florida 1906, which provides:
'' 1'hat liens prior in dignity to all others accruing thereafter
shall exist in favor of bookkeepers, elerks, etc., upon the sto(_'k
und fixtures and other property of merchants and corpora-

tions.''
Whether the statutory lien in favor of Lee should be declared
!.uperior to the mortgage of the Hayward Export Company,
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which antedated the performance of any labor by Lee, was the

question before the referee, and was decided by him in favor of

the mortgage lien. If the question were to be settled by state

statute and without reference to the order of distribution of the

estates of bankrupts provided by the federal bankruptcy act,

the referee may have decided rightly. It will be conceded that

the bankrupt act (§ 67d) recognizes liens generally in the prior-'

ity precisely as the state law fixes them, when the bankruptcy

act is silent, or where by its terms priority is left for state regu-

lation. When, however, the lien of the laborer for hi| wages

earned within three months of his employer's bankruptcy is

given preference in the distribution of the assets of the estate,

it is immaterial whether under the state law his claim is or is

not superior to the mortgage lien. It was earnestly insisted at

the argument that the bankruptcy act (§ 64b) does no more

than provide for the order of distribution of the assets after

satisfaction has been made of valid liens recognized by § 67d.

When Congress, however, provides the order of payment and

gives preference to a certain class of claims, such as taxes, cost

of administration, and wages in limited amounts for a definite

time, such legislation can have no other effect in reality than to

create a lien in favor of the claims thus preferred. Undoubt-

edly it was intended by Congress that when property of em-
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ployers should be placed in bankruptcy and beyond the reach

of those who had aided in its creation, to charge and impress

such property to the limited extent noted with a preference by

law second only to taxes and cost of administration. Those

entering into contracts with employers of labor for manufac-

tured product must contemplate the relation of the labor to the

finished product and should be held to know that, in case bank-

ruptcy overtakes the enterprise, the assets resulting from the

administration of such trust shall be distributed in the course

provided.

Nor does the adoption of this principle destroy the probity of

contracts or work greater hardship to secured creditors than

would fall unhappily to the lot of that creditor class who live

from hand to mouth, if a different construction were adopted.

The priority of laborers' claims when they are based upon pro-

ductive or operating expense of a quasi public corporation is a

salutary doctrine long established in this country predicated

upon the theory of public interest and of public benefit as well

as pecuniary advantage to the security holders; the operating

\\·hich antedated the performance of any labor by Lee, was the
question before the referee, and was decided by him in favor of
the mortgage lien. If the question were to be settled by state
statute and without reference to the order of distribution of the
estates of bankrupts provided by the federal bankruptcy act,
the referee may have decided rightly. It will be conceded that
the bankrupt act ( § 67d) recognizes liens generally in the prior- '
ity precisely as the state law fixes them, when the bankruptcy
act is silent, or where by its terms priority is left for state regulation. When, however, the lien of the laborer for hi' wages
earned within three months of his employer's bankruptcy is
given preference in the distribution of the assets of the estate,
it is ·immaterial whether under the state law his claim is or is
not superior to the mortgage lien. It was earnestly insisted at
the> argument that the bankruptcy act ( § 64b) does no more
than provide for the order of distribution of the assets aft('r
satisfaction has been made of valid liens recognized by § 67d.
When Congress, however, provides the order of payment ai;d
gives preference to a certain class of claims, such as taxes, cost
of administration, and wages in limited amounts for a definite
time, such legislation can have no other effect in reality than to
create a lien in favor of the claims thus preferred. Undoubtedly it was intended by Congress that when property of employers should be placed in bankruptcy and beyond the reach
of those who had aided in its creation, to charge and impress
such property to the limited extent noted with a preference by
law second only to truces and cost of administration. Those
entering into contracts with employers of labor for manufactured product must contemplate the relation of the labor to the
finished product and should be held to know that, in case bankruptcy overtakes the enterprise, the assets resulting from the
administration of such trust shall be distributed in the course
provided.
Nor does the adoption of this principle destroy the probity of
contraets or work greater hardship to secured creditors than
would fall unhappily to the lot of that creditor class who live
from hand to mouth, if a different construction were adopted.
Th~ priority of laborers' claims when they are based upon productive or operating expense of a quasi public corporation is a
salutary doctrine long established in this country predicated
upon the theory of public interest and of public benefit as well
as pecuniary advantage to the security holders; the operating
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expenses of such corporations are recognized by the courts as a

first lien on the property of such corporations. Buroham v.

Brown, 111 U. S. 776, 4 Sup. Ct. 675, 28 L. ed. 596; Southern

R. Co. v. Carnegie Steel Co., 176 U. S. 257, 20 Sup. Ct. 347, 44

L. ed. 458.

What substantial reason would justify any distinction in the

protection the law secures to the flagman of the railroad train

whose wages are preferred over the interest of the bondholder,

and the laborer in the sawmill whose handiwork is a constructive

force in the product of the plant, which not only pays the inter-

est on the mortgage, but returns the investment?"

That sound legal philosophy established by numerous and

powerful decisions of the Supreme Court recognizing the prior-

ity of labor engaged in the service of quasi public corporations

because of the public convenience and necessity of continued

operation, fortunately, is being gradually and wisely extended

to the legal preservation of the rights of the laborer whose toil

produces the output which pays the interest and enhances the

value of the mortgage security. L'Hote v. Boyett, 85 Miss. 636,

38 South. 1; Dickinson v. Saunders, 129 Fed. 20, 63 C. C. A.

666.

It was well said by the Court of Appeals of the First Circuit,

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

in Dickinson v. Saunders, supra, discussing the effect of the fed-

eral bankruptcy act regulating priority:

"Turning, therefore, either to the local statute, or to what

for the federal courts is the higher authority, the bankrupt act,

the priority in favor of creditors of the class of interveners in

this case is declared as a rule of administration, not only for

quasi public corporations, but for all corporations, and in the

federal statute for corporations and individuals.''

It was further observed by the learned court in this instruct-

ive case that the statute of Massachusetts could not control ad-

ministration in bankruptcy in the federal court.

When the order of distribution of a bankrupt estate has been

expressly laid down by Congress that order should be observed

by the federal court in administration in bankruptcy. As said

by Collier in his admirable work on Bankruptcy ([7th ed.]

742):

"The bankrupt act not only controls the state law in case of

absolute conflict, but by its express legislation on these priorities

excludes the state law altogether."

And again, as said by Judge Lowell, when both a state statute

expenses of such corporations are re<;ognized by the c·ourts as a
first lien on the property of such corporatious. Bur11ham v.
Brown, 111 U. S. 776, 4 Sup. Ct. 675, 28 L. ed. 596; Southern
R. Co. v. Carnegie Steel Co., 176 U. S. 257, 20 Sup. Ct. 347, 44
L. ed. 458.
What substantial reason would justify any distinction in the
protection the law secures to the flagman of the railroad train
whose wages are preferred over the interest of the houdholder,
and the laborer in the sawmill whose handiwork is a constructive
force in the product of the plant, which not only pays the interest on the mortgage, but returns the investment TThat sound legal philosophy established by nwnerous and
powerful decisions of the Supreme Court recognizing the priority of labor engaged in the service of quasi public corporations
because of the public convenience and necessity of continued
operation, fortunately, is being gradually and wisely extended
to the legal preservation of the rights of the laborer \vhose toil
produces the output which pays the interest and enhances the
value of the mortgage security. L 'Hote v. Boyett, 85 l\Iiss. 636,
38 South. 1; Dickinson v. Saunders, 129 Fed. 20, 63 C. C. A.
666.
It was well said by the Court of Appeals of the First Circuit,
in Dickinson v. Saunders, supra, discussing the effect of the federal bankruptcy act regulating priority :
''Turning, therefore, either to the local statute, or to what
for the federal courts is the higher authority, the bankrupt act,
the priority in favor of creditors of the class of interveners in
this case is declared as a rule of administration, not only for
quasi public corporations, but for all corporations, and in the
federal statute for corporations and individuals.''
It was further observed by the learned court in this instruct;..
ive case that the statute of Massachusetts could not control administration in bankruptcy in the federal court.
When the order of distribution of a bankrupt estate has been
expressly laid down by Congress that order should be observed
hy the federal court in administration in bankruptcy. As said
by Collier in his admirable work on Bankruptcy ((7th ed.]
742):
''The bankrupt act not only controls the state law in case of
absolute conflict, but by its express legislation on these priorities
excludes the state law altogether.''
And again, as said by Judge Lowell, when both a state statute
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and the bankrupt act gives priority to the same class of debts,

the bankrupt act supersedes the state law. Dickinson v. Lewis,

129 Fed. 20, 63 C. C. A. 666; In re Lewis (D. C.) 99 Fed. 935:

In re Erie Lbr. Co. (D. C.) 150 Fed. 823; In re Tebo (D. C.)

101 Fed. 420.

It is clear that the trust fund arising from the administration

is distinctly charged by the act in favor of wages to the extent

provided by § 64b, and, if it cannot be said to constitute tech-

nically a lien, its effect is tantamount to any claim or privilege

created by state statute. It will not be denied that, where liens

have attached before bankruptcy administration and are not dis-

solved by the act, they will be respected as criteria in the order

for distribution of the estate, except preferred claims under the

bankruptcy act which unquestionably supersedes the state law.

In re Laird, 109 Fed. 557, 48 C. C. A. 538. It should be the

policy of the law and the primary duty of society to protect the

wages of the laborer in every contingency. Congress has indi-

cated its purpose, and courts should declare the law.17

SECTION III

THE TRUSTEE

A. Appointment

In re EAGLES

99 Fed. 695
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(District Court, E. D. North Carolina. February 16, 1900)

PURNELL, District Judge. The referee certifies for review

the following record:

and the bankrupt act gives priority to the same class of debts,
the bankrupt act supersedes the state law. Dickinson v. Lewis,
129 Fed. 20, 63 C. C. A. 666; In re Lewis (D. C.) 99 F(•d. 93;;:
In re Erie Lbr. Co. ( D. C.) 150 Fed. 823; In re Tebo ( D. C.)
101 Fed. 420.
It is clear that the trust fund arising from the n<lministration
is distinctly charged by the act in favor of wages to the extent
provided by § 64b, and, if it cannot be said to constitute technically a lien, its effect is tantamount to any claim or privilt>ge
created by state statute. It will not be denied that, where liens
have attached before bankruptcy administration and are not dissolved by the act, they will be respected as criteria in the order
for distribution of the estat~, except preferred claims under the
bankruptcy act which unquestionably supersedes the state law.
In re Laird, 109 Fed. 557, 48 C. C. A. 538. It should be the
policy of the law and the primary duty of society to protect the
wages of the laborer in every contingency. Congress bas indicated its purpose, and courts should declare the law. 17

"I, C. C. Fagan, one of the referees in bankruptcy of said

court, do hereby certify that the first meeting of the creditors

herein was held in Tarboro, N. C, on February 12, 1900, at

SECTION III

which claims were proven, and the election of a trustee entered

upon; that nine (9) creditors, whose proven claims amounted

THE TRUSTEE

to two thousand and eighty-four and 97/ioo dollars, voted for

Stamps Howard, Esq., as trustee, and twenty-six (26) creditors,

A. ' APPOINTMENT

whose proven claims amounted to two thousand and eight hun-

dred and twenty-five and 5%oo dollars, voted for Henry Gillaim,

In re EAGLES

17—See the discussion of the sub-

ject in 78 Cent. L. Jour. 313.

99 Fed. 695
(District Court, E. D. North Carolina. February 16, 1900)
PURNELL, District Judge. The referee certifies for review
the following record :
''I, C. C. Fagan, one of the referees in bankruptcy of said
court, do hereby certify that the first meeting of the cn>ditors
herein was held in Tarboro, N. C., on February 12, 1900, at
which claims were proven, and the election of a trustee entered
upon; that nine (9) creditors, whose proven claims amounted
to two thousand and eighty-four and ir~foo dollars, voted for
Stamps Howard, Esq., as trustee, and twenty-six (26) creditors,
whose provl'n claims amounted to two thousand and eight hundred and twenty-five and 6 o/i 00 dollars, voted for Henry Gillaim,
17-See the discussion of the aub·
ject in 78 Cent. L. Jour. 313.

