CHAPTER VI

THE SURETY’ S DEFENSES

SECTION 1. DEFENSE FOUNDED UPON A MATERIAL ALTERA-

TION OF THE CONTRACT

OF THE PRINCIPAL Co1~.'r1z.\cr.

91. WHITCHER v. HALL, 5 B. & C. 269, 11 E. C. L. 458.

Court of King’s Bench, Hilary Term, 1826.

Any material alteration of the principal contract without the

consent of the assurer is sujﬁcient to discharge him. The question

is not wliether the alteration is slight, but whether the contract

performed is the original contract which the surety undertook

should be performed.

Assumpsit for the recovery of a quarter’s rent for the milking

of thirty cows, which by the terms of the agreement had become

due.

Plaintiff had verdict for 40l., but liberty was reserved to de-

fendant to move to enter nonsuit. A rule nisi for that purpose

having been entered at last Michaelmas term. "’

M erewcther & E. Lawes now showed cause.

C. F. ll/illiams and I. Bagley contra.

The facts are sufﬁciently stated in the opinions.
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BAYLEY, J.—I think that the rule for entering a nonsuit

ought to be made absolute. By the agreement which is set

out in the declaration, the plaintiff agreed to let, and Joseph Hall

agreed to take, the milking of thirty cows, (not more nor less,)

for the sum of 7l. and Ios. per cow per annum, to commence on

the 14th of February, 1824, and on the conditions therein inen-

tioned. The agreement was. that Joseph Hall was to have the

milking of thirty cows, and the beneﬁt was to enure to Joseph not

to James, but the latter stipulated that he would pay the whole

rent. One question is, whether that is an entire contract as to the

M

‘° The statement of the case is materially abridged.

·'
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number of cows. If it he, Joseph was entitled to have the milking
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of thirty cows (hiring the continuance of the term. If it was not

an entire contract, but a contract to pay for so many cows as the

plaintiff should supply, and the plaintiff supplied twenty-nine

or any other number, he would be entitled to payment for so

many. I am of opinion that this was an entire contract for the

purchase of thirty cows; and if at the commencement of the term

the plaintiff could not insist that this was a divisible contract, it

must follow that it continued an entire contract during the term.

I do not enter into the question whether there was a performance

of the contract at the commencement of the term. (it is sufficien

to say that there was a new agreement, without the nowledge o

James; that Joseph was to have the milking of twenty-eight cow

during one part of the year, and thirty-two during the other par

That, as it seems to me, was not a continuance of the origina

bargain, which was for the milking of thirty cows, but a new

agreement. The new agreement was binding only on those persons

who were parties to it.- If it had been intended to bind James by

it, he should have been consulted; he had a right to insist upon

a literal performance of the original bargain. If a new bargain
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was made, he had a right to exercise his judgment whether he

would become a party to it. There may, perhaps, be very little

difference between the two contracts, but the question does not

turn on the amount of the difference; but the question is, whether

the contract performed by the plaintiff is the original contract to

which the defendant was a party. If it is, then James is bound

by it. otherwise he is not. There is no hardship upon the plain-

tiff, for he knew that James stipulated to pay the rent upon his,

the plaintiff’s, fulﬁlling the terms of the original bargain, and

that he, James, was not bound to consent to the substitution of a

new contract. In Heard v. Wadham, I East, 619, and Campbell v.

"reu(‘l‘L, 2 H. Black, 163 ; 6 T. R. 200, it was held that the per-

‘ formance of a contract, substantially the same as that originally

made, did not give a right of action against a surety who had not

consented to the alteration. Here the plaintiff attempts to main-

tain his action by proving the performance not of the contract

declared on, but of a subsequent agreement. But he has averred,

and was bound to prove performance of the original agreement.

That he has not proved; and, upon that ground, I am of opinion

that he was not entitled to recover, and that the rule for entering

a nonsuit ought to be made absolute. i

HOLROYD, J.—I am also of opinion that this action is not

number of cows. If it he, Joseph was entitled to have the milking
of thirty cows during the continu~nce of the term. If it was not
an entire contract, but a contract to pay for so many cows as the
plaintiff should supply, and the plaintiff supplied twenty-nine ,
or any other number, he would be entitled to payment for so {
many. I am of opinion that this was an entire contract for· the
purchase of thirty cows; and if at the commencement of the term
the plaintiff could not insist that this was a divisible contract, it
must follow that it continued an entire contract during the term.
I do not enter into the question whether there was a performance ,.
of the contract at the commencement of the term. f It is sufficieni
to say that there was a new agreement, without the'knowledge o
James; that Joseph was to have the milking of twenty-eight cow
during one part of the year, and thirty-two during the other par
That, as it seems to me, was not a continuance of the origina
bargain, which was for the milking of thirty cows, but a new
agreement. The new agreement was binding only on those persons
who "were parties to it.· If it had been intended to bind James by
it, he should have been consulted; he had a right to insist upon
a literal performance of the original bargain. If a new bargain
was made, he had a right to exercise his judgment whether he
would becoine a party to it. There may, perhaps, be very little
difference between the two contracts, but the question does not
turn on the amount of the difference; but the question is, whether
the contract performed by the plaintiff is the original contract to
which the defendant was a party. If it is, then James is bound
by it. otherwise he is not. There is no hardship upon the plaintiff, for he knew that James stipulated to pay the rent upon his,
the plaintiff's, fulfilling the terms of the original bargain, and
that he, James, was not bound to consent to the substitution of a
new contract. In Heard v. Wad/tam, I East, 619, and Campbell v.
French, 2 H. Black, 163; 6 T. R. 200, it was held that the per. formance of a contract, substantially the same as that originally
made, did not give a right of action against a surety who had not
consented to the alteration. Here the plaintiff attempts to maintain his action by proving the performance not of the contract
declared on, but of a subsequent agreement. But he has av.erred,
and was bound to prove performance of the original agreement.
That he has not proved ; and, upon that ground, I am of opinion
that he was not entitled to recover, and that the rule for entering
a nonsuit ought to be made absolute.
·
HOLROYD, J .-I am also of opinion that this action is not
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made absolute. The defendant stands in the situation of a surety.

maintainable, and that the rule for entering the nonsuit should be
made absolute. The defendant stands in the situation of a surety,
inasmuch as the plaintiff agrees to let, and Joseph Hall to take.
If the agreement had stopped here, Joseph Hall would be liable
to pay the rent, but then there is an additional agreement that
James also should pay rent. Joseph still, however, continues liable
for the rent, and James is liable only by reason of his special
agreement. This seems to me an entire agreement for the letting
of the entire numbet of thirty cows, neither more nor less. The
term at so m!1ch per cow is introduced only to measure the rent
payahle. Supposing th\!re was no stipulation that the rent should
be paid in advance, it would be incumbent on the plaintiff, if he
sought to recover rent, to aver and prove that the rent had
accrued due: and that could only be done by ·showing that J oscph
Hall had had the milking of thirty cows during the period in
respect of which the rent was claimed. It is stipulated in this
case, indeed, that the rent should be paid before the quarter
commenced. But still the plaintiff would be bound to aver and
prove that he was ready at all times, during the time that the
contract continued, to ~erform his part of the contract. It seems
to me that the original agreement was at an end, and that a new
agreement was substituted in its stead, and that James, not being
a party to it, is not liable for the breach of it. This is very
similar to the case of a surrender of a lease by operation of law.
In Comyn's Dig. tit. Surrender, (I. 1,) it is laid down, if a lessee
for years. accepts a new lease by parol when the first lease
was by indenture, it operates as a surrender in law. So here, the
new agreement by parol varying from the first entered into by the
plaintiff and Joseph Hall, operated as an abandonment of the
first agreement. The first agreement having been put an en<l to
by the principal parties, the surety is discharged. For these
reasons I am of the opinion that the rule for entering a nonsuit
ought to be made absolute. 20

inasmuch as the plaintiff agrees to let, and Joseph Hall to take.

If the agreement had stopped here, Joseph Hall would be liable

to pay the rent, but then there is an additional agreement that

James also should pay rent. Joseph still, however, continues liable

for the rent, and James is liable only by reason of his special

agreement. This seems to me an entire agreement for the letting

of the entire number of thirty cows, neither more nor less. The

term at so much per cow is introduced only to measure the rent

payable. Supposing there was no stipulation that the rent should

be paid in advance, it would be incumbent on the plaintiff, if he

sought to recover rent, to aver and prove that the rent had

accrued due; and that could only be done by-showing that Joseph

Hall had had the milking of thirty cows during the period in

respect of which the rent was claimed. It is stipulated in this

case, indeed, that the rent should be paid before the quarter

commenced. But still the plaintiff would be bound to avef and

prove that he was ready at all times, during the time that the

contract continued, to perform his part of the contract. It seems

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:11 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

to me that the original agreement was at an end, and that a new

agreement was substituted in its stead, and that James, not being

a party to it, is not liable for the breach of it. This is very

similar to the case of a surrender of a lease by operation of law.

In Comyn’s Dig. tit. Surrender, (I. 1,) it is laid down, if a lessee

for years accepts a new lease by parol when the ﬁrst lease

was by indenture, it operates as a surrender in law. So here, the

new agreement by parol varying from the ﬁrst entered into by the

plaintiff and Joseph Hall, operated as an abandonment of the

ﬁrst agreement. The ﬁrst agreement having been put an end to

by the principal parties, the surety is discharged. For these

reasons I am of the opinion that the rule for entering a nonsuit

ought to be made absolute.”

“The dissenting opinion of Littledale, ]., is omitted.

IO

The dissenting opinion of Littledale,

J.,

is omitted.
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92. CAMBRIDGE SAVINGS BANK v. HYDE, et al, executors,

[Chap VI

131 Mass. 77.

Supreme Judicial Court, Massachusetts, 1881.

92.

Alteration—If the change in the original contract from its

nature is beneﬁcial to the surety, or if it is self-evident that -it

cannot prejudice him, the surety is not discharged.

CAMBRIDGE SAVIN GS BANK v. HYDE, et al, executors,
131 Mass. i7·
Supreme Judicial Court, Massachusetts, 1881.

HORTON, J.—This is a suit against the- executors of one of

Alteratio1i-lf the change in the original, contract fro-m its
nature is beneficial to the surety, or if it is self-evide11J that it
camwt prejudice hi'm, the surety is not discharged.

the sureties upon a promissory note held by the plaintiff. By the

note, which is dated October 16, 1871, the maker promises to pay

to the plaintiff $6000 on demand, with interest at the rate of seven

and one-half per cent. per annum, payable semi-annually. At the

trial, it appeared that the treasurer of the plaintiff, some years after

MORTON, J.-This is a suit against the. executors of one of
the sureties upon a promissory note held by the plaintiff. By the
note, which is dated October 16, 1871, the maker promises to pay
to the plaintiff $6ooo on demand, with interest at the rate of seven
and one-half per cent. per annum, payable semi-annually. At the
trial, it appeared that the treasurer of the plaintiffi some years after
the date of the note, having authority to do so, wrote upon the
back of the note the memorandum, "Rate' of interest to be 63/z
per cent. from Oct. 10, 1876." The defendants asked the court
to rule "that any change in the rate of interest of the note,
whether made on the face of the note or by a memorandum in
the margin or upon the back of the note, was a change in the
terms of the contract, and a material alteration of the note such as
would discharge the defendant's testator, if made without his
consent, and that the indorsement upon the back of the note in
suit was such an alteration ;" which ruling the court refused.
The defendants contend, in the first place, that this memorandum thus made was a material alteration, in the sense of a mutilation, of the note, which avoided it, as to all parties not consenting to
it. In the cases where it has been held that a material alteration
of a note or other contract avoids it, there has been some change
by erasure or interlineation in the paper writing constituting the
evidence of the contract, so as to make it another and different
instrument, an9 no longer evidence of the contract which the
parties made. \.The ground of the decisions is that the identity
of the contract is destroyed. l ;Wade v. iVithitigton., I Allen, 561.
Commowwealth v. Emigr011t Savin.gs Bank, 98 :Mass. 12. Belknap
v. National Bm1k of North America, 100 Mass. 376. Hewins v.
Cargill, 67 Maine, 554. But in the case atbar it is clear that, using
the word in this sense, there has been no alteration of the note.
The original note remains intact . It is in no respect altered or
made different. The memorandum on the back is evidence of an
( independent collateral agreement, and has no more effect than if
it had been written on a separate paper. Stone v. White, 8 Gray,

the date of the note, having authority to do so, wrote upon the

back of the note the memorandum, “Rateiof interest to be 6%

per cent. from Oct. Io, 1876.” The defendants asked the court

to rule “that any change in the rate of interest of the note,

whether made on the face of the note or by a memorandum in

the margin or upon the back of the note, was a change in the

terms of the contract, and a material alteration of the note such as

would discharge the defendant’s testator, if made without his
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consent, and that the indorsement upon the back of the note in

suit was such an alteration ;” which ruling the court refused.

The defendants contend, in the ﬁrst place, that this memoran-

dum thus made was a material alteration, in the sense of a mutila-

tion, of the note, which avoided it, as to all parties not consenting to

it. In the cases where it has been held that a material alteration

of a note or other contract avoids it, there has been some change

by erasure or interlineation in the paper writing constituting the

evidence of the contract, so as to make it another and different

instrument, an no longer evidence of the contract which the

parties made. The ground of the decisions is that the identity

of the contract is destroyed.‘ ;Wade v. IVilhington, I Allen, 561.

Commonwealth v. Emigrant So‘z-ings Bank, 98 Mass. 12. Belknap

v. National Bank of North America, 1oo Mass. 376. Hewins v.

Cargill, 67 Maine, 554. But in the case at‘bar it is clear that, using

the word in this sense, there has been no alteration of the note.

The original note remains intact . It is in no respect altered or

made different. The memorandum on the back is evidence of an

independent collateral agreement, and has no more effect than if

it had been written on a separate paper. S tone v. White, 8 Gray,

589- ,

The defendants also contend that, if the memorandum is to
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The defendants also contend that, if the memorandum is to
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be treated as an independent collateral agreement, yet it makes
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such a change in the terms of the contract as to discharge the

be treated as an independent collateral agreement, yet it makes
such a change in the terms of the contract as to discharge the
sureties, who did not consent to it. It is clear that, if a creditor
makes any agreement with the principal debtor, or does any other
act which is prejudicial to the rights of the surety, the surety is
discharged from his liability. Thus, if the creditor, by a valid
agreement founded upon a sufficient consideration, extends the
time of payment of the debt, the surety is discharged. The
reason is, that such an agreement materiatly affects the rights
of the surety, since it prevents him from paying the debt and
having an immediate remedy against the principal debtor.
Hu11t v. Bridgham, 2 Pick. 581. Agrimltttral Bank v. Bishop,
6 Gray, 317. Mr. Justice STORY states the rule to be, "that
if a creditor does any act injurious to the surety, or inconsistent with his rights; or if he omits to do any act, when required
by the surety, which his duty enjoins him to do, and the omission
proves injurious to the surety ; in all such cases the latter will be
discharged." I Story Eq. Jur. Sec. 325. The surety is discharged
because the act of the creditor is injurious to him and is inconsistent with the duty which the creditor owes to him. \\There the
act of which the surety complains is a new agreement changing
som<' of the terms of the original agreement, we think the true
rule is, that, if such new agreement is or may be injurious to the
surety, or if it amounts to a substitution of the new agreement
for the old, so as to discharge and put an end to the latter, the
surety is discharged. lluLii1Q~ ~_l_!ange in the original contract
from its nature is beneficial to the surety, or if it is self-evident
iila.t:if.ci.ailot-piejudJ(c- him, the surety is not discharged. · Smitfi
·V. United States, 2 \Vall. 219. Appleton
Parker, 15 Gray, 173.
General Steam Navigatimi Co. v. Rolt, 6 C. B. (~. S.) 550.
Bo·wmaker v. Moore, 7 Price, 223. Holme v. Brunskill, 3 Q. B.

sureties, who did not consent to it. It is clear that, if a creditor

makes any agreement with the principal debtor, or does any other

act which is prejudicial to the rights of the surety, the surety is

discharged from his liability. Thus, if the creditor, by a valid

agreement founded upon a sufﬁcient consideration, extends the

time of payment of the debt, the surety is discharged. The

reason is, that such an agreement materially affects the rights

of the surety, since it prevents him from paying the debt and

having an immediate remedy against the principal debtor.

Hunt v. Bridgham, 2 Pick. 581. Agricultural Bank v. Bishop,

6 Gray, 317. Mr. Justice STORY states the rule to be, “that

if a creditor does any act injurious to the surety, or incon-

sistent with his rights; or if he omits to do any act, when required

by the surety, which his duty enjoins him to do, and the omission

proves injurious to the surety; in all such cases the latter will be

discharged.” I Story Eq. Jur. Sec. 325. The surety is discharged

because the act of the creditor is injurious to him and is inconsis-
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tent with the duty which the creditor owes to him. W here the

act of which the surety complains is a new agreement changing

some of the terms of the original agreement, we think the true

rule is, that, if such new agreement is or may be injurious to the

surety, or if it amounts to a substitution of the new agreement

for the old, so as to discharge and put an end to the latter, the

surety is discharged. B11Lif_tl1e change in the original contract

from its nature i_s beneﬁcial to the surety, or if it is self-evident

§FaEFiﬂ~qe him, the surety is not discharged. 'Sm-itF

~v. United States, 2 Wall. 219. A ppletan v. Parker, 15 Gray, 173.

General Steam Navigation Co. v. Rolt, 6 C. B. (N. S.) 550.

Bnwmaker v. M oore, 7 Price, 223. Holme v. Brunskill, 3 Q. B.

D. 495.

In the case at bar, the new agreement was, that, after a day

named. the interest on the principal sum lent by the plaintiff should

be at the rate of six and a half instead of seven and a half per cent.

Ut was clearly not the intention of the parties to discharge the

note and substitute a new contract in its place.\ The agreement

presupposes that the note is to remain in force as a promise to pay

v:

the principal debt. The parties did not intend to release the

principal debtor or the sureties from their obligation to pay the

note, but only to remit a portion of the interest payable under it

for the use of the money. We know of no rule of law which

D. 495·

requires us to defeat the intention of the parties by holding that

In the case at bar, the new agreement was, that, after a day
named. the interest on the principal sum lent by the plaintiff should
be at the rate of six and a half instead of seven and a half per cent.
Ut was clearly not the intention of the parties to discharge the
note and substitute a new contract in its place.\ The agreement
presupposes that the note is to remain in force as a promise to pay
the principal debt. The parties did not intend to release the
principal debtor or the sureties from their obligation to pay the
note, but only to remit a portion of the interest payable under it
for the use of the money. We know of no rule of law which
requires us to defeat the intention of the parties by holding that
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this operated to discharge the original contract in whole. It is

also clear that the change in the original contract, by reducing the

rate of interest, could not be prejudicial to the sureties. It is to

be borne in mind that there was no contract by the plaintiff

giving time to the principal debtor, and no contract by the debtor

that the amount of the note _should remain on interest at the

new rate for any time. The plaintiff could at any time have sued

on the note, and the sureties could at any time ha e paid the note

and have had a right to sue their principal at once.\The agreement

was merely a stipulation to remit a part of the sum which the

plaintiff might claim under the note. \It did not tie the hands of

the creditor, or alter unfavorably the condition of the surety. If

there was any consideration for it, so that it had any validity, it

could not operate to the injury of the sureties, any more than an

indorsement of, or a receipt for, a part of the principal would.

The change made in the terms of the note was necessarily bene-

ﬁcial to all parties bound by it. We are of opinion that the

sureties were not discharged, even if they had no‘knowledge of

the change; and that the ruling of the Superior Court to that

effect was correct. _
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Judgment on the verdict for the plaintiff.

M. F. Dickinson, Jr., 6' H. R. Bailey, for the defendants.

G. S. Hale, (C. F. Walcott with him) for the plaintiff.

93. THE NATIONAL MECHANICS’ BANKING ASS'N., appellant,

v. CONKLING, et al., respondents, 90 N. Y. I16.

Court of Appeals, New York, 1882.

Sureties on the bond of the obligee’s employe are released by

a total change in the position and duties of the employs. Con-

struction of snrety’s engagement. Liability of surety is strictissinvi

juris.

APPEAL from order of the General Term of the Supreme

Court, in the second judicial department, made May 1o, 1881,

which reversed a judgment in favor of plaintiff, entered upon a

verdict. (Reported below, 24 Hun, 496.)

This action was upon a bond executed by the defendants,

the material portion of which is set forth in the opinion, wherein

also are stated the material facts.

Eugene H. Pomeroy for appellant.

John H. Bergen for respondents.

EARL, J.—In September, 1863, the plaintiff employed the
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defendant Joseph C. Conkling as a book-keeper in its bank, at a

NAT. MECH. BANKING ASS'.N'. V. CO~KL.ING

299

salary of $400. At the time of his employment, and to secure

his ﬁdelity, a bond in the penalty of $10,000 was executed to the

plaintiff, which contained the following recitals and conditions:

“Whereas, the above-named, the .\/lechanics’ Banking Associa-

tion, have appointed the above-named Joseph C. Conkling to the

ofﬁce of a book-keeper of the ‘said association, and the said Joseph

C. Conkling hath accepted the same and consented to perform the

duties thereof, now the condition of this obligation is such that

if the above-named Joseph C. Conkling shall faithfully fulﬁll and

discharge the duties committed to and the trusts reposed in him

as such book-keeper and, shall also faithfully fulﬁll and discharge

' the duties of any other ofﬁce, trust or employment relating to the

business of the said association which may be assigned to him,

or which he shall undertake to perform, and shall also, without

neglect or delay, inform the president and cashier of the said

association of any embezzlement of the money, property or goods

_ belonging to, and of any fraud whatever committed upon, the

said association, of any false entry, error, mistake or difference

of accounts in the books thereof which he may discover, or which
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shall come to his knowledge as such book-keeper as aforesaid,

or whilst engaged in any other office, duty or employment rela-

tive to the business thereof, and which he may discover, or which

shall come to his knowledge, in any matter or thing whatever

appertaining thereto; and shall also faithfully keep all the secrets

of the said association; then the above obligation to be void, other-

wise to remain in full force and virtue.”

The salary of Joseph as book-keeper was subsequently in-

creased and he continued to be book-keeper until 1870. In that

year he was appointed the receiv-0i-ng-teller of the bank at an in-

creased salary, and he continued to be and to act as such teller until

October Io, 1879, when he resigned. After his resignation it

was discovered that while acting as teller he had embezzled $2700

of the funds of the bank. This action was brought against all

the obligors upon the bond to recover the amount thus em-

bezzled. The respondents are the sureties upon the bond and they

alone defended.

There was no breach of the condition of the bond while

Joseph held the employment of book-keeper, and the question to

be determined is whether, according to the'conditions of the bond,

the sureties are liable for the embezzlement committed by their

principal while acting as teller. VVe have come to the conclusion,

not without some hesitation and doubt, that they are not.

defendant Joseph C. Conkling as a book-keeper in its bank, at a
salary of $400. At the time of his employment, and to secure
his fidelity, a bond in the penalty of $10,000 was executed to the
plaintiff, which contained the following recitals and conditions:
"\Vhereas, the above-named, the ~lechanics' Banking Association, have appointed the above-named Joseph C. Conkling to the
office of a book-keeper of the said association, and the said Joseph
C. Conkling hath accepted the same and consented to perform the
duties thereof, now the condition of this obligation is such that
if the above-named Joseph C. Conkling shall faithfully fulfill and
discharge the duties committed to and the trusts reposed in him
as such book-keeper and, shall also faithfully fulfill and discharge
the duties of any other office, trust or employment relating to the
business of the said association which may be assigned to him,
or which he shall undertake to perform, and shall also, without
neglect or delay, inform the president and cashier of the said
as~ociation of any embezzlement of the money, property or goods
belonging to, and of any fraud whatever committed upon, the
said association, of any false entry, error, mistake or difference
of accounts in the books thereof which he may discover, or which
shall come to his knowledge as such book-keeper as aforesaid,
or whilst engaged in any other office, duty or employment relative to the business thereof, and which he may discover, or which
shall come to his knowledge, in any matter or thing whatever
appertaining thereto; and shall also faithfully keep all the secrets
of the said association; then the above obligation to be void, otherwise to remain in full force and virtue."
The salary of Jostph as book-keeper was subsequently increased and he continued to be book-keeper until 1870. In that
year he was appointed the recei,~g teller of the bank at an increased salary, and he continued to be and to act as such teller until
October IO, 1879, when he resigned. After his resignation it
was discovered that while acting as teller he had embezzled $2700
of the funds of the bank. This action was brought against all
the obligors upon the bond to recover the amount thus embezzled. The respondents are the sureties upon the bond and they
alone defended.
There was no breach of the condition of the bond while
Joseph held the employment of book-keeper, and the question to
be determined is whether, according to the·conditions of the bond,
the sureties are liable for the embezzlement committed by their
principal while acting as teller. \Ve have come to the conclusion,
not without some hesitation and doubt, that they are not.
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The recital in the condition of the bond shows that Joseph

The recital in the condition of the bond shows that Joseph
had been appointed to the office of book-keeper; that he had accepted that office and consented to perform the duties thereof.
That was the office brought to the attention of the sureties and
which they had in mind when they executed the bond. The recital
in such bonds, undertaking to express the precise intent of the
parties, controls the condition or obligation which follows, and
does not allow it any operation more extensive than the recital
which is its key, and so it has been held in many cases. In London
Assurance Co. v. Bold (6 Ad. & EL [N. S.] 514), \V1GHTMAN, J.,
said: "In truth the recital is the proper key to the meaning of the
condition." In Hassell v. Long, (2 M. & S. 363) ELLENBOROUGH,
Ch. J., said that the words of the recital of a bond afforded the ··
best ground for gathering the meaning of the parties. In Pearsall
v. Summersett (4 Taunt. 593), it was held, as expressed in the
headnote, that "the extent of the condition of an indemnity bond
may be restrained by the recitals, though the words of the condition import a larger liability than the recitals contemplate." (See,
also, Peppin v. Cooper, 2 B. & A. 431; Barker v. Parker, I T. R.
287; Liverpool 14/ater-works Co. v. Atkinson, 6 East, 507; The
Trademen's Bank v. Waodiuard, Anthon's N. P. [2d ed.] 300).
Here the sureties undertook for the fidelity of their P.rincipal
only while he was book-keeper; but if while book-keeper the duties
of any other office, trust or employment relating to the business of
the bank were assigned to him, their obligation was also to extend
to the discharge of those duties. \iVhile book-keeper he might
temporarily act as teller or discharge the duties of any other
officer during his temporary illness or absence, or he might discharge any other special duty assigned to him, and while he was
thus engaged the bank was to have the protection of the bond.
There are no words binding the sureties in case of the appointment of their principal to any other office. They might have been
willing to be bound for him while he was book-keeper or temporarily assigned to the discharge of other duties, but yet not
willing to be bound if he should be appointed teller or cashier,
and as such placed in the possession or control of all the funds
of the bank. This is a case where the general words subsequently
ust:d must be controlled and limited by the recital. A surety is
never to be implicated beyond his specific engagement, and his
liability is always strictissimi ju.ris and must not be extended by
construction. His contract must be construed by the same rules
which are used in the construction of other contracts. The extent
of his obligation must be determined from the language used,

had been appointed to the office of book-keeper; that he had ac-

cepted that ofﬁce and consented to perform the duties thereof.

That was the office brought to the attention of the sureties and

which they had in mind when they executed the bond. The recital

in such bonds, undertaking to express the precise intent of the

parties, controls the condition or obligation which follows, and

does not allow it any operation more extensive than the recital

which is its key, and so it has been held in many cases. In London

Assmance Co. v. Bold (6 Ad. & El. [N. S.] 514), VVIGHTMAN, J.,

said: “In truth the recital is the proper key to the meaning of the

condition.” In Hassell v. Long, (2 M. & S. 363) ELLENBOROUGH,

Ch. J., said that the words of the recital of a bond afforded the

best ground for gathering the meaning of the parties. In Pearsall

v. Summersett (4 Taunt. 593), it was held, as expressed in the

headnote, that “the extent of the condition of an indemnity bond

may be restrained by the recitals, though the words of the condi-

tion import a larger liability than the recitals contemplate.” (See,

also, Pepp-in v. Cooper, 2 B. & A. 431 ; Barker v. Parker, I T. R.

287; Liverpool Water-works Co. v. Atkinson, 6 East, 507; The
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Trademerfs Bank v. Woodward, Anthon’s N. P. [2d ed.] 300).

Here the sureties undertook for the ﬁdelity of their principal

only while he was book-keeper; but if while book-keeper the duties

of any other ofﬁce, trust or employment relating to the business of

the bank were assigned to him, their obligation was also to extend

to the discharge of those duties. While book-keeper he might

temporarily act as teller or discharge the duties of any other

officer during his temporary illness or absence, or he might dis-

charge any other special duty assigned to him, and while he was

thus engaged the bank was to have the protection of the bond.

There are no words binding the sureties in case of the appoint-

ment of their principal to any other ofﬁce. They might have been

willing to be bound for him while he was book-keeper or tem-

porarily assigned to the discharge of other duties, but yet not

willing to be bound if he should be appointed teller or cashier,

and as such placed in the possession or control of all the funds

of the bank. This is a case where the general words subsequently

used must be controlled and limited by the recital. A surety is

never to he implicated beyond his speciﬁc engagement, and his

liability is always strictissimi juris and must not be extended by

construction. His contract must be construed by the same rules

which are used in the construction of other contracts. The extent

of his obligation must be determined from the language used,
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read in the light of the circumstances surrounding the transaction.

read in the light of the circumstances surrounding the transaction.
But when the intention of the parties has thus been ascertained,
then the courts carefully" guard the rights of the surety and protect him against a liability not strictly within the precise terms of
his contract. (Lt,dlow v. Simona, 2 Cains' Cases, r; Crist v. Burlingame, 62 Barb. 351; 11/cCloskey v. Cromwell, I I N. Y. 593;
Gates v. Jl.rlcKee, 13 id. 232; Rochester City Ba1ik v. Eiu'Ood, 2r id.
88; Pybt's v. Gibb, 38 Eng. L. & Eq. 57).
The order should be affirmed and judgment absolute entered
against the plaintiff with costs.
All concur.
Order affirmed and judgment accordingly.

But when the intention of the parties has thus been ascertained,

then the courts carefully‘ guard the rights of the surety and pro-

tect him against a liability not strictly within the precise terms of

his contract. (Ludlow v. Simona, 2 Cains’ Cases, I ; Crist v. Bur-

linga/me, 62 Barb. 351; McCloskey v. Cromwell, 11 N. Y. 593;

Gates v. McKee, 13 id. 232; Rochester City Bank v. El-wood, 21 id.

88; Pybus v. Gibb, 38 Eng. L. & Eq. 57).

The order should be affirmed and judgment absolute entered

against the plaintiff with costs.

All concur.

Order afﬁrmed and judgment accordingly.

94. THE STATE, use of Holmes County, v. SWINNEY, ct al.,

60 wss. 39.

Supreme Court, Mississippi, 1882.

The surety is not released by the enactment, subsequent to the

hulking of his contract, of a stamte altering the contract of the

principal.

Appeal from the circuit court of Holmes county.

94-

Hon. C. H. CAMPBELL, J. On the 13th day of March, 1882,
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an action was brought in the name of the State, suing for the use

of Holmes County, against J. S. Hoskins and his sureties, on his

bond as tax collector of that county, for two several sums of

THE STATE, use of Holmes County, v. SWINNEY, et al.,
00 ~SS. 31}.
Supreme Court, Mississippi, 1882.

The surety is not released by the enactment, subsequent to the
niaking of his contract, of a sta./zi.tc altering the contract of the
principal.

money, for the years 1876 and 1877 respectively, which, it was

declared, he had collected and failed to pay over to the treasurer

of the county as the law required of him and as he was bound by

the terms of his bond to do.

The third plea set up the defense that, “after the signing of

Appeal from the circuit court of Holmes county.

said bond by said defendants, the said plaintiff, without the con-

sent of the said defendants, on the twelfth day of January, 1877,

Hon. C. H. CAMPBELL, J. On the 13th day of March, 1882,
an action was brought in the name of the State, suing for the use
of Holmes County, against J. S. Hoskins and his sureties, on his
bond as tax collector of that county, for two several sums of
money, for the years 1876 and r877 respectively, which, it was
declared, he had collected and failed to pay over to the treasurer
of the county as the law required of him and as he was bound by
the terms of his bond to do.
The third plea set up the defense that, "after the signing of
said bond by said defendants, the said plaintiff, without the consent of the said defendants, on the twelfth day of January, 1877,
by an act of the Legislature of the State of Mississippi, approved
on said day and entitled 'An act to provide for the collection of
the outstanding revenue for the fiscal year 1876,' altered, changed
and extended the time for the collection of taxes due the State of
Mississippi and the county of Holmes, and the time for the payment thereof by the said Hoskins to the State and county treasuries; whereby said defendants were released as sureties on said
bond."
' The fourth plea contained the same defence as the third, except that the act of the legislature relied upon in the latter as

by an act of the Legislature of the State of Mississippi, approved

on said day and entitled ‘An act to provide for the collection of

the outstanding revenue for the ﬁscal year 1876,’ altered, changed

and extended the time for the collection of taxes due the State of

Mississippi and the county of Holmes, and the time for the pay-

ment thereof by the said Hoskins to the State and county treas-

uries ; whereby said defendants were released as sureties on said

bond.”

\ The fourth plea contained the same defence as the third, ex-

cept that the act of the legislature relied upon in the latter as

Digitized by

Origi11al from

UNIVE SITY OF

ICHIGAN

302

302 l MC CONNELL v. POOR [Chap. VI

MC CONNELL V. POOR

[Chap. VI

releasing the defendants as sureties on the bond was an act en-

titled: “An act in relation to the public revenue and for other pur-

releasing the defendants as sureties on the bond was an act entitled: ''An act in relation to the public revenue and for other purposes," approved February 1, 1877. To the third and fourth
pleas demurrers were filed and they, too, were overruled. The
plaintiff declined to plead over and appealed to this court.
C. V. Gwin, for the appellant.
H. S. Hooker, for the appellees.

poses,” approved February 1, 1877. To the third and fourth

pleas demurrers were ﬁled and they, too, were overruled. The

plaintiff declined to plead over and appealed to this court.

C. V. Gwin, for the appellant.

H. S. Hooker, for the appellees.

CAMPBELL, C. J., delivered the opinion of the court‘.

We decline to follow the courts of Illinois, Tennessee and

Missouri, in their views that sureties on the bond of a tax col-

lector are discharged by an act of the legislature passed after the

CAMPBELL, C. J., delivered the opinion of the court.
\Ve decline to follow the courts of Illinois, Tennessee and
1\fissouri, in their views that sureties on the bond of a tax collector are discharged by an act of the legislature passed after the
execution of the bond, without their consent, giving further time
for the collection of taxes and settlement by the officer, and
we embrace and declare the more just and politic doctrine of
the courts of Virginia, Maryland, and North Carolina, and hold
that the official bond of the tax collector is given with a full
knowledge of the right of the legislature to alter the dates fixed
by law for the collection of taxes and the settlement of the collector, and subject to the exercise of that right at the pleasure of
the legislature, without the assent of the sureties. The Commonwealth v. Holmes, 25 Gratt. 771; Smith v. The Commowu.1ealtlt,
2.~ Gratt. 78o; The State v. Carleton, 1 Gill, 249; Prairie v.
H'orth, 78 N. C. 169. See also Smith v. feoria, 59 Ill. 412;
Bennett v. The Auditor, 2 W. Va. 441; Cooley on Tax. 502.
The demurrer to the third and fourth pleas should have been
sustained.

execution of the bond, without their consent, giving further time

for the collection of taxes and settlement by the ofﬁcer, and

we embrace and declare the more just and politic doctrine of

the courts of Virginia, Maryland, and North Carolina, and hold

that the ofﬁcial bond of the tax collector is given with a full

knowledge of the right of the legislature to alter the dates ﬁxed

by law for the collection of taxes and the settlement of the col-

lector, and subject to the exercise of that right at the pleasure of

the legislature, without the assent of the sureties. The Common-
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wealth v. Holmes, 25 Gratt. 771; Smith v. The Commonwealth,

25 Gratt. 780; The State v. Carleton, I Gill, 249; Prairie v.

Worth, 78 N. C. 169. See also Smith v. Peoria, 59 Ill. 412;

Bennett v. The Auditor, 2 W. Va. 441; Cooley on Tax. 502.

The demurrer to the third and fourth pleas should have been

sustained.

95. McCONNELL v. POOR, 113 Iowa 133, 84 N.W. 968, 52 L.R.A. 312.

Supreme Court, Iowa, 1901.

Alterations speciﬁcally provided for byithe contract, if made,

do not release the surety.

Statement by LADD, J. Evans entered into a contract with

plaintiff, July 14, 1891, to construct a dwelling house for him, and

on the same day executed a bond with defendant as surety con-

ditioned “that, if the said Evan F. Evans shall duly perform said

contract, then this obligation is to be void, but, if otherwise, the

same to be and remain in full force and virtue.” The house was

built and in 1892 Evans began an action against the plaintif f for

a balance due. McConnell ﬁled a cross petition in which he

averred several breaches of the contract and prayed for damages.

95. McCONNELL v. POOR, u3 Iowa 133, 8.i N.W. g68, 52 L:R.A. 312.
Supreme Court, Iowa, 1901.

Alterations spccifical/3• provided for by 'the contract, if made,
do not release the surety.

Statement by LADD, J. Evans entered into a contract with
plaintiff, July 14, 1891, to construct a dwelling house for him, and
on the same day executed a bond with defendant as surety conditioned "that, if the said Evan F. Evans shall duly perform said
contract, then this obligation is to be void, but, if otherwise, the
same to be and remain in full force and virtue." The house was
built and in 18<)2 Evans began an action against the plaintiff for
a balance due. McConnell filed a cross petition in which he
averred several breaches of the contract and prayed for damages.
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The result was a judgment against Evans for $943, to recover
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which this action was brought against the defendant as surety on

The result was a judgment against Evans for $<)43, to recover
which this action was brought against the defendant as surety on
the bond. By way of defense, he pleaded alterations in the contract in four particulars: ( 1) That the work was done under the
direction of McConnell, instead of Sunderland, the architect, as
agreed ; ( 2) the broken ashlar work was constructed with close
joints, instead of being tuck pointed, as stipulated; (3) the inincreased cost occasioned by this change was not estimated at the
rate at which the work was taken, and added to the amount to be
paid as exacted by the terms of the contract ; and ( 4) other
changes were made without estimating the increased cost, as required in the agreement. To these defenses the plaintiff pleaded
adjudication in Evans against McConnell as an estoppel. The
defendant also answered that he had advanced, in payment of
lahor and material, with McConnell's knowledge and consent, a.
large amount of money, and was released from liability on the
bond to that extent. Trial to jury and from judgment on a verdict
against him, the plaintiff appeals.
KelleJ' & Cooper and Blake & Blake, for appellant.
A. M. Antrobus and Seerley & Clark with C. L. Poor, in
propria pcrs(l11a for appellee.
LADD, J., deliYercd the opinion of the court:
* * * The appellant insists the contract permitted changes,
and this is true. But the manner of making them is specifically
pointed out. "The value of such changes or alterations, without
additions or deductions, will be estimated according to the rate at
which the work has been taken, and the amount added to or deducted from the amount hereinafter specified." This precluded
the parties from entering into arrangements for additional work,
or that of·a different character, without compensation corresponding relatively to the contract price. )If this were not so, an entirely
different building from that stipulated might have been erected
at the surety's cost. Thus, the alleged change in the broken
ashlar work alone occasioned an additional expense of $16oo or
more,-more than the balance claimed. \Vhile the plaintiff had
the option of making alterations, he might not do so without paying therefor at the rate fixed by the.contract.
Affirmed.

the bond. By way of defense, he pleaded alterations in the con-

tract in four particulars: (I) That the work was done under the

direction of McConnell, instead of Sunderland, the architect, as

agreed; (2) the broken ashlar work was constructed with close

joints, instead of being tuck pointed, as stipulated; (3) the in-

increased cost occasioned by this change was not estimated at the

rate at which the work was taken, and added to the amount to be

paid as exacted by the terms of the contract; and (4) other

changes were made without estimating the increased cost, as re-

quired in the agreement. To these defenses the plaintiff pleaded

adjudication in Evans against McConnell as an estoppel. The

defendant also answered that he had advanced, in payment of

labor and material, with McConnell’s knowledge and consent, a_

large amount of money, and was released from liability on the

bond to that extent. Trial to jury and from judgment on a verdict

against him, the plaintiff appeals.

Kelley <5‘ Cooper and Blake 6' Blake, for appellant.

A. M. Antrobus and Seerley 6’ Clark with C. L. Poor, in

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:11 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

propria persona for appellee.

LADD, _l., delivered the opinion of the court:

* * * The appellant insists the contract permitted changes,

and this is true. But the manner of making them is speciﬁcally

pointed out. “The value of such changes or alterations, without

additions or deductions, will be estimated according to the rate at

which the work has been taken, and the amount added to or de-

ducted from the amount hereinafter speciﬁed.” (This precluded

the parties from entering into arrangements for additional work,

or that of~a different character, without compensation correspond-

ing relatively to the contract price. )If this were not so, an entirely

different building from that stipulated might have been erected

at the surety's cost. Thus, the alleged change in the broken

ashlar work alone occasioned an additiona1 expense of $1600 or

more,—more than the balance claimed. While the plaintiff had

the option of making alterations, he might not do so without pay-

l

ing therefor at the rate ﬁxed by the,contract.

Aﬁirmed.
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96. MORRISON, et al., v. ARONS, et al., 65 Minn. 321, (‘8 N. W. 33.

Supreme Court, Minnesota, 1896.

g6.

.\'on compliance with or departure from the essential terms

of the principal contract constitutes an alteration of such contract,

MORRISON, et al., v. ARONS, et al., 65 Minn. 321, 68 N. W. 33.
Supreme Court, Minnesota, 1896.

z1'hereb_v the surety is released from his undertaking.

X on compliance ivith or departure from the esseutial terms
of the principal contract constit11.tes mi alteration of such contract,
whereby the surety is released from It.is midcrtaki11g.

Action in the district court for Ramsey county. The case

was tried before Kelly, J., who ordered judgment against defend-

ant Arons for $801.43, and against defendants Williams and Hall

for $559.50, with interest. From an order denying a motion for

Action in the district court for Ramsey county. The case
was tried before Kelly, J., who ordered judgment against defendant Arons for $8o1.43, and against defendants Williams and Hall
for $s59.50, with interest. From an order denying a motion for
a new trial defendants \Villiams and Hall appealed. Reversed.
Fred ~Y. Dickson, for appellants.
Frank A. Hu.tsou and fVar11cr, Richardson & Lcr..c-re11ce, for
respondents.
·

a new trial defendants Williams and Hall appealed. Reversed.

Fred ;\'. Dickson, for appellants.

F rank A. H ntson and Warner, Richardson 6’ Lawrence, for

respondents. '

COLLINS, J. Plaintiffs entered into business as co-partners,

and employed defendant Arons as general manager, salesman, and

collector. According to the written contract, the employment was

to continue as long as mutually agreeable. Arons was to receive

as compensation for his services a sum equal to one-half the net

proﬁts of the business, and these proﬁts were to be ascertained as

follows:

Cou.rns, J. Plaintiffs entered into business as co-partners,
and employed defendant Arons as general manager, rnlesman, and
collector. According to the written contract, the employment was
to continue as long as mutually agreeable. Arons was to receive
as compensation for his services a sum equal to one-half the net
profits of the business, and these profits were to be ascertained as
follows:
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“During the existence of the employment of said party of the second

part, once each month, commencing with December 1, 1892, a just and

true inventory of the assets and liabilities of said ﬁrm shall be taken, and

all accounts which are considered bad shall be charged to proﬁt and loss,

and from the residue of the accounts due said ﬁrm shall be deducted ﬁve

per cent. of the aggregate amount thereof as a reserve to cover bad debts,

and the excess of the assets over the liabilities and the capital stock of said

ﬁrm shall be determined and agreed upon as the net proﬁts of said busi-

ness, and a sum equal to one-half of such excess shall then and there be

credited to said party of the second part as and for his compensation,

"During the existence of the employment of said party of the second
part, once each month, commencing with December I, 1892, a just and
true inventory of the assets and liabilities of said firm shal1 be taken, and
al1 accounts which are considered bad shall be charged to profit and loss,
and from the residue of the accounts due said firm shall be deducted five
per cent. of the aggregate amount thereof as a reserve to co\'er bad debts,
and the excess of the assets over the liabilities and the capital stock of said
firm shall be determined and agreed upon as the net profits of said business, and a sum equal to one-half of such excess shall then and there be
credited to said party of the second part as and for his compensation,
and be considered an expense of said business. That when the relation
between said firm and said party of the second part is extinguished, then
the actual amount of profit or loss, as the case may be, of the business of
said firm, shall be determined, and, if there has been a net profit, a sum
equal to one-half thereof shall be allowed said party of the second part,
and any errors in estimating the net profits at the previous stated periods
shall then and there be rectified, and, if said party of the second part shall
have withdrawn more money from said firm than he is entitled to, he shall
th1111 and there forthwith repay the same; and, if there is any amount due
him on account of his compensation, it shall then and there forthwith be
paid him."
•

and be considered an expense of said business. That when the relation

between said ﬁrm and said party of the second part is extinguished, then

the actual amount of proﬁt or loss, as the case may be, of the business of

said ﬁrm, shall be determined, and, if there has been a net proﬁt, a sum

equal to one-half thereof shall be allowed said party o_f the second part,

and any errors in estimating the net proﬁts at the previous stated periods

shall then and there be rectiﬁed, and, if said party of the second part shall

have withdrawn more money from said ﬁrm than he is entitled to, he shall

than and there forthwith repay the same; and, if there is any amount due

him on account of his compensatiqn, it shall then and there forthwith be

paid him.”

Arons, as principal, and defendants Vi/illiams and Hall, as

sureties. entered into a bond, in which plaintiffs were obligees,

which, after reciting that Arons was about to enter plaintiffs’

employ as general manager, salesman, and collector, provided,

and was conditioned, that:

Arons, as principal, and defendants Williams and Hall, as
sureties, entered into a bond, in which plaintiffs were obligees,
which, after reciting that Arons was about to enter plaintiffs'
employ as general manager, salesman, and collector, provided,
and was conditioned, that:

Digitized by

gl _

Origil'lal from

UNIVERSITY OF

ICHIGAN

Sect. I] l\l0I{RlSON \'. .\Ro.\'s 305

Sect. 1]

“lf the said Charles T. Arons shall faithfully and honestly perform

MORRISON' \'. ARONS

all the duties of his said employment, and shall keep just and true accounts

"If the said Charles T. Arons shall faithfully and honestly perform
all the duties of his said employment, and shall keep just and true accounts
of all moneys received and expended and all property bought and sold for
or on account of said firm by him or under his direction, and shall faithfully and fully, and as often as required, account for and pay over to said
firm any and all moneys belonging thereto collected or received by him,
or which in any manner come into his hands in the course of his employment by said firm; and shall forthwith and on demand repay to said firm
any and all moneys he shall have withdrawn therefrom for his own use
in excess of the compensation due him for his services under the terms of
his agreement with said firm in that behalf (whether such moneys shall
have been so withdrawn with the consent of said firm or otherwise), as
often as it shall be determined that such overdraft has been made, then
the above obligation to be void; otherwise to remain in full force and
virtue."

of all moneys received and expended and all property bought and sold for

or on account of said ﬁrm by him or under his direction, and shall faith-

fully and fully, and as often as required, account for and pay over to said

ﬁrm any and all moneys belonging thereto collected or received by him,

or which in any manner come into his hands in the course of his employ-

ment by said ﬁrm; and shall forthwith and on demand repay to said ﬁrm

any and all moneys he shall have withdrawn therefrom for his own use

in excess of the compensation due him for his services under the terms of

his agreement with said ﬁrm in that behalf (whether such moneys shall

have been so withdrawn with the consent of said ﬁrm or otherwise), as

often as it shall be determined that such overdraft has been made, then

the above obligation to be void; otherwise to remain in full force and

virtue.”

This action was brought to recover an amount of money said

to be due onthe bond, and the trial was by the court. No evidence

This action was brought to recover an amount of money said
to be due on.the bond, and the trial was by the court. No evidence
was introduced tending to show any other settlement or accounting than that had when Arons' term of employment ended. In
fact plaintiffs admitted that they never ascertained, and could not,
at the time of the trial ascertain, what the respective monthly
profits of the business had been. l,.At the conclusion of the plaintiff's case and again at the conclusion of the entire case, the defendant sureties moved the court to dismiss the same as to them upon
the ground that, as it affirmatively appeared from the evidence
and admissions that no monthly settlements or accounting had
been had as provided for in the contract of employment, the sureties upon the bond had been.released from liability.) These motions were denied, and the court made its findings of fact and conclusf.·ns of law ordering judgment in plaintiffs' favor.
he court found the allegation in the complaint that no settlemen or accounting was had b~ween the parties until after Arons'
employment ceased, to be true. \Ve agree with the court below in
its construction of the contract but we cannot concur in its holding that the sureties were not discharged by the failure and omission to have monthly accountings and scttlemenb between Arons
and plaintiffs. {The former was to have advanced to him $100 each
month for personal expenses and on account of his compensation
under an agreement that, if this amount, with other sums of
money which came into his possession, exceeded one-half of the
net profits of the business, the excess should be promptly refunded.
What the profits were, and the sum due to plaintiffs, if anything,
were to be provisionally ascertained each month ; and, had this
been done, it is quite certain that plaintiffs would have discovered
before the expiration of 13 months that the business was not
profitable, while Arons would have learned that he was far from
earning a living out of it. The natural result would have been

was introduced tending to show any other settlement or account-

ing than that had when Arons’ term of employment ended. In

fact plaintiffs admitted that they never ascertained, and could not,
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at the time of the trial ascertain, what the respective monthly

proﬁts of the business had been.\At the conclusion of the plain-

tiff's case and again at the conclusion of the entire case, the defend-

ant sureties moved the court to dismiss the same as to them upon

the ground that, as it affirmatively appeared from the evidence

and admissions that no monthly settlements or accounting had

been had as provided for in the contract of employment, the sure-

ties upon the bond had been_released from liability. These mo-

tions were denied, and the court made its ﬁndings of act and con-

clusi ns of law ordering judgment in plaintiffs’ favor.

{The court found the allegation in the complaint that no settle-

men or accounting was had b tween the parties until after Arons’

employment ceased, to be true. Vi/e agree with the court below in

its construction of the contract but we cannot concur in its hold-

ing that the sureties were not discharged by the failure and omis-

sion to have monthly accountings and settlements between Arons

and plaintiffs. I The former was to have advanced to him $100 each

month for personal expenses and on account of his compensation

under an agreement that, if this amount, with other sums of

money which came into his possession, exceeded one-half of the

net proﬁts of the business, the excess should be promptly refunded.

What the proﬁts were, and the sum due to plaintiffs, if anything,

were to be provisionally ascertained each month; and, had this

been done, it is quite certain that plaintiffs would have discovered

before the expiration of 13 months that the business was not

proﬁtable, while Arons would have learned that he was far from

earning a living out of it. The natural result would have been
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for both parties to terminate their contract relation, and avoid

further loss. It is evident that there would be much less hesita-

for both parties to terminate their contract relation, and avoid
further loss. It is evident that there would be much less hesitation on the part of a person called upon to become a surety upon
a hond given for the faithful performance of a contract with such
conditions than if the real situation was not to be ascertained for
months. The condition in the employment contract whereby
monthly accountings and settlements were agreed upon was an
exceedingly beneficial one for all concerned.· It was an essential
feature of the contract whereby Arons agreed to conduct plaintiffs'
business enterprise for an indefinite period of time, his compensation to be determined by the net profits. The contract of
suretyship was departed from and varied when this provision was
wholly disregarded, and the case is brought directly within the
rule that, if an essential condition of such a contract- is not complied with, a surety is not bound. A new trial must be had.
Order reversed.

tion on the part of a person called upon to become a surety upon

a bond given for the faithful performance of a contract with such

conditions than if the real situation was not to be ascertained for

months. The condition in the employment contract whereby

monthly accountings and settlements were agreed upon was an

exceedingly beneﬁcial one for all concerned. It was an essential

feature of the contract whereby Arons agreed to conduct plaintiffs’

business enterprise for an indeﬁnite period of time, his compen-

sation to be determined by the net proﬁts. The contract of

suretyship was departed from and varied when this provision was

wholly disregarded, and the case is brought directly within the

rule that, if an essential condition of such a contract is not com-

plied with, a surety is not bound. A new trial must be had.

Order reversed.

OF THE Assunmc. CONTRACT.

97. DAVIDSON v. COOPER, et al., 13 Meeson & Welsby 342.

Court Exchequer Chamber, 1844.

Alteration of surety’ s contract by the addition of seals thereto

surety.
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without surety’s knowledge or consent operates to discharge

Assumpsit on a guaranty. Defendant had judgment.

The facts are sufﬁciently stated in the opinion.

Knowles, for the plaintiff in error.

Watson, for the defendant.

OF

Lord DENMAN, C. J.—T his was a declaration in assumpsit

THE ASSURING CONTRACT.

on a written guarantee, to which one defendant pleaded, that,

while the guarantee was in the plaintiffs hands, it was, without

97.

the defendant's consent or knowledge, materially altered by the

addition of two seals opposite the names of the defendant and the

other party to it, whereby its apparent nature and effect were

DAVIDSON v. COOPER, et al., 13 Meeson & Welsby 342.
Court Exchequer Chamber, 1844.

wholly altered. Issue being taken on this plea, the jury found it

Alteration of surety's contract by the addition of seals thereto
aoithout surety's kriowledge or consent operates to discharge
surety.

was so altered: and judgment has been given by the Court of

Exchequer for the defendant, after having discharged a rule for

judgment, non obstante veredicto, upon argument.

After much doubt, we think the judgment right. The strict-

Assumpsit on a guaranty. Defendant had judgment.
The facts are sufficiently stated in the opinion.
Knowles, for the plaintiff in error.
ivatson, for the defendant.
Lord DENMAN, C. J.-This was a declaration in assumpsit
on a written guarantee, to which one defendant pleaded, that,
while the guarantee was in the plaintiff's hands, it was, without
the defendant's consent or knowledge, materially altered by the
addition of two seals opposite the names of the ddendant and the
other party to it, whereby its apparent nature and effect were
wholly altered. Issue being taken on this plea, the jury found it
was so altered : and judgment has been given by the Court of
Exchequer for the defendant, after having discharged a rule for
ju<lgment, 11ott obstante veredicto, upon argument.
After much doubt, we think the judgment right. The strict-
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only be explained on the principle that a party who has the custody

ness of the rule on this subject, as laid down in Pigot' s case, can
only be explained on the principle that a party who has the custody
of an instrument made for his benefit, is bound to preserve it in
its original state. It is highly important for preserving the purity
of legal instruments that this principle should be borne in mind,
and the rule adhered to. The party who may suffer has no right
to complain, since there cannot be any alteration except through
fraud or laches on his part. To say that Pigot' s case has been
overruled is a mistake ; on the contrary, it has been extended : the
authorities establishing, as common sense requires, that the altera- \
tion of an unsealed paper will vitiate it. Upon the doubt whether
this instrument is altered, because it remains exactly as it was when
signed, but only something is added near to the signatures of the
defendants, we may observe, ~hat that addition gives a different
legal character to the writing, and would, if made with the consent
of all interested, completely change the nature of the relation
towards each other of the parties to it, and the remedies upon it)
The observation that a deed is not made by sealing, but by
delivery, does not appear to touch the argument, for no addition,
erasure, or interlineation, after execution, makes the actual instrument different in legal effect from what it was; the original
document may be perfectly visible through the attempt to disguise
it, but a different appearance is produced. The truth cannot be
known from inspection, but would require to be established by
evidence, and this through some default of the person to whose
c.are it was consigned, and who would be possessed of a superior
legal remedy if the altered writing could be imposed on the
contractor as genuine. We are therefore of opinion, both upon
principle and authority, that this judgment must be affirmed.
Judgment affirmed.

of an instrument made for his beneﬁt, is bound to preserve it in

its original state. It is highly important for preserving the purity

of legal instruments that this principle should be borne in mind,

and the rule adhered to. The party who may suffer has no right

to complain, since there cannot be any alteration except through

fraud or laches on his part. To say that Pigot’s case has been

overruled is a mistake; on the contrary, it has been extended: the

authorities establishing, as common sense requires, that the altera-\

tion of an unsealed paper will vitiate it. Upon the doubt whether

this instrument is altered, because it remains exactly as it was when

signed, but only something is added near to the signatures of the

defendants, we may observe, that that addition gives a different

legal character to the writing, and would, if made with the consent

of all interested, completely change the nature of the relation

towards each other of the parties to it, and the remedies upon it§

The observation that a deed is not made by sealing, but by

delivery, does not appear to touch the argument, for no addition,

erasure, or interlineation, after execution, makes the actual instru-
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ment different in legal effect from what it was; the original

document may be perfectly visible through the attempt to disguise

it, but a different appearance is produced. The truth cannot be

known from inspection, but would require to be established by

evidence, and this through some default of the person to whose

care it was consigned, and who would be possessed of a superior

legal remedy if the altered writing could be imposed on the

contractor as genuine. We are therefore of opinion, both upon

principle and authority, that this judgment must be afﬁrmed.

Judgment afﬁrmed.

D

9& ELLESMERE BREWERY COMPANY v. COOPER, et al.,

[I396] I Q- 13- 75- . .

High Court of Justice, Q. B. D., 1895.

If the obligee accepts an assuring contract which varies in

any material part from that zvhich the obligors consented to exe-

cute, the sureties are released from liability.

Appeal from county court judge of Shropshire.

The plaintiff company, having appointed the defendant Joseph

Cooper as their traveller and agent, required him to give security

for the faithful discharge by him of his duties. He accordingly

{j

procured the other defendants, \/Valter Nunnerley, Thomas Enz-

g8.

ELLESMERE BREWERY COMPANY v. COOPER, et al,
(1896] I Q. B. 75.
High Court of Justice, Q. B. D., 1895.

If the obligee accepts an assurin.g contract which ·varies in
a113• material part from that which the obligors con.sc11ted to e.rernte, the sureties are released from liability.
Appeal from county court judge of Shropshire.
The plaintiff company, having appointed the defendant Joseph
Cooper as their traveller and agent, required him to give security
for the faithful discharge by him of his duties. He accordingly
procured the other defendants, Walter N unnerley, Thomas Em-
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berton, John Pay, and Arnold Bromﬁeld to become sureties for

him, and to join him in making a bond whereby they bound them-

berton, John Pay, and Arnold Bromfield to become sureties for
him, and to join him in making a bond whereby the~ bound themselves jointly and severally to the plaintiffs in a sum of 150/. The
condition of the 6ollirwas that if Cooper should duly account for
all moneys received by him as such traveller or agent and faithfully discharge his duties in such capacities, the bond should be
void : and it was thereby provided that the liability of N unnerley
and Emberton should be limited to the sum of 50/. each, and that
of Pay and Bromfield to 25/. each. After Cooper, Emberton, Pay,
and Bromfield had executed the bond, N unnerley executed it, but
when doing so added to his signature the words "25l. only." The
plaintiffs' manager, who witnessed all the defendants' signatures,
accepted the bond so executed without protest. Subsequently
Cooper failed to account to the plaintiffs for a sum of 48!., and
the plaintiffs rned Cooper and his four sureties upon the bond.
The county court judge gave judgment against Cooper; but
he gave judgment for the other four defendants on the
ground that the addition of the words "25/. only" to the
signature of Nunnerley was an alteration of the bond which
materially affected the position of the sureties, and that they were
consequently all, including N unnerley himself, discharged from
liability. The plaintiffs appealed.
A. T. L<11.vrence, for the plaintiffs.
Han sell, for the defendants.

selves 'ointly and severally to the plaintiffs in a sum of I 5ol. The

condit~oﬁdfwas that if Cooper should duly account for

all moneys received by him as such traveller or agent and faith-

fully discharge his duties in such capacities, the bond should be

void; and it was thereby provided that the liability of Nunnerley

and Emberton should be limited to the sum of 501. each, and that

of Pay and Bromﬁeld to 25l. each. After Cooper, Emberton, Pay,

and Bromﬁeld had executed the bond, Nunnerley executed it, but

when doing so added to his signature the words “25l. only.” The

plaintiffs’ manager, who witnessed all the defendants’ signatures,

accepted the bond so executed without protest. Subsequently

Cooper failed to account to the plaintiffs for a sum of 481., and

the plaintiffs sued Cooper and his four sureties upon the bond.

The county court judge gave judgment against Cooper; but

he gave judgment for the other four defendants on the

ground that the addition of the words “25l. only” to the

signature of Nunnerley was an alteration of the bond which

materially affected the position of the sureties. and that they were
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consequently all, including‘ Nunnerley himself, discharged from

liability. The plaintiffs appealed.

A. T. Lawrence, for the plaintiffs.

Hansell, for the defendants.

1895, Dec. 5. The judgment of the Court (Lord Russell o

Killowen, C. J., and Cave, J.,) was read by '

LORn RUSSELL of KILLOWEN, C. J. This was an action

against Cooper and four other defendants who had signed a bond

as sureties for Cooper. At the trial before the learned county

judge, judgment was given for the plaintiffs as against Cooper,

and judgment was given for the four remaining defendants as

sureties.

The facts were that Cooper, having become agent and trav-

eller for the plaintiffs, was called upon to give them some security.

1895, Dec. 5. The judgment of the Court (Lord Russell of
Killowen, C. J., and Cave, J.,) was read by
LoRD RUSSELL of KILLOWEN, C. J. This was an action
against Cooper and four other defendants who had signed a bond
as sureties for Cooper. At the trial before the learned county
judge, judgment was given for the plaintiffs as against Cooper,
and j udgrr.ent was given for the four remaining defendants as
sureties.
The facts were that Cooper, having become agent and traveller for the plaintiffs, was called upon to give them some security.
He accordingly gave the bond in question, in which he was joined
by the four other defendants.
The bond was dated April 30, 18<)4. By .its terms the five
defendants were jointly and severally bound to the plaintiffs
in the sum of 150/. It then recited that Cooper had been appointed
agent for the company, and stated the condition of the bond to be
that, if Cooper duly accounted for all moneys received by him
for the plaintiffs, and otherwise performed the duties of his

He accordingly gave the bond in question, in which he was joined

by the four other defendants.

The bond was dated April 30, 1894. By_its terms the ﬁve

defendants were jointly and severally bound to the plaintiffs

in the sum of 1501. It then recited that Cooper had been appointed

agent for the company, and stated the condition of the bond to be

that, if Cooper duly accounted for all moneys received by him

for the plaintiffs, and otherwise performed the duties of his
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agency, the bond should be void. It then provided that the

liability of Nunnerley and Emberton (two of the defendants)

agency, the bond should be void. It then provided that the
liability of N unnerley and Emberton (two of the defendants)
should be limited to 50/. each, and that of Pay and Bromfield
(two other of the defendants) to 25/. each. The effect, therefore, of the bond, as drawn, was that the principal and the sureties
\Vere jointly and severally bound in the sum of I 50/., but that
liability could not be enforced against any of the sureties beyond
the limit of the sum specified as to each of them. N unnerley was
the last to sign, and his signature thus appears on the bond:
''\\!alter Nunnerley, twenty-five pounds only." 1'he witness to the
execution of each of the signatures was Mr. Bruce, the plaintiffs'
manager, who, so far as appears, took the bond without making
an,v objection to the manner of Nunnerley's execution; nor was it
!'t1ggested that Nunnerley had surreptitiously added the qualification of "twenty-five pounds only" to his signature. As no evidence was given on the point, it cannot be assumed that Nunnerley'
in bad faith sought by the form of his execution of the bond to
limit any liability he had previously agreed to undertake. The probability is that in giving particulars of his sureties Cooper had erroneously stated that N unnerley had agreed to undertake liability to
the extent of 501., whereas he had done so only io the extent of 251.
Subsequently Cooper, the principal, received moneys of the plaintiffs to the amount of 48/. for which he had failed to account; and
judgment was given him at the trial for that amount. The contested question was the liability of the other defendants, the
sureties. The learned county court judge held that no one of
them was liable, and gave judgment for them accordingly. The
present appeal is against that judgment.
It was argued for the plaintiffs (I) that the form of Nunnerley's execution did not constitute an alteration of the bond so
as to discharge from liability the three prior executing sureties ;
( :2) that, if an alteration, it was not a material alteration, and
therefo.re did not discharge such sureties; and, lastly, (3) that
in any case Nunnerley was liable to the extent of 501., or if not of
50!., at least to the extent of 25/.
In my judgment, no one of these contentions is well founded.
I think the effect of Nunnerley's mode of execution, on the facts
of this case, is substantially the same as if the proviso in the
body of the bond had been altered by him before execution by
him by striking out 501. and inserting instead 25/. It was, therefore, an alteration. Its effect I shall presently discuss.
The argument of the learned counsel for the appellant was,
that the loss in question was to be divided into fourths, and that so

should be limited to 5ol. each, and that of Pay and Bromﬁeld

(two other of the defendants) to 251. each. The effect, there-

fore, of the bond, as drawn, was that the principal and the sureties

were jointly and severally bound in the sum of I 5ol., but that

liability could not be enforced against any of the sureties beyond

the limit of the sum speciﬁed as to each of them. Nunnerley was

the last to sign, and his signature thus appears on the bond:

“W alter Nunnerley, twenty-ﬁve pounds only.” The witness to the

execution of each of the signatures was Mr. Bruce, the plaintiffs’

manager, who, so far as appears, took the bond without making

any objection to the manner of Nunnerley’s execution; nor was it

suggested that Nunnerley had surreptitiously added the qualiﬁca-

tion of “twenty-ﬁve pounds only” to his signature. As no evi-

dence was given on the point, it cannot be assumed that Nunnerley

in bad faith sought by the form of his execution of the bond to

limit any liability he had previously agreed to undertake. The prob-

ability is that in giving particulars of his sureties Cooper had erron-

eonsly stated that Nunnerley had agreed to undertake liability to
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the extent of 5ol., whereas he had done so only to the extent of 251.

Subsequently Cooper, the principal, received moneys of the plain-

tifls to the amount of 481. for which he had failed to account; and

judgment was given him at the trial for that amount. The con-

tested question was the liability of the other defendants, the

sureties. The learned county court judge held that no one of

them was liable, and gave judgment for them accordingly. The

present appeal is against that judgment.

It was argued for the plaintiffs (I) that the form of Nun-

nerley"s execution did not constitute an alteration of the bond so

as to discharge from liability the three prior executing sureties;

( 2) that, if an alteration, it was not a material alteration, and

therefore did not discharge such sureties; and, lastly, ( 3) that

in any case Nunnerley was liable to the extent of 501., or if not of

501., at least to the extent of 251.

In my judgment. no one of these contentions is well founded.

I think the effect of Nunnerley’s mode of execution, on the facts

of this case, is substantially the same as if the proviso in the

body of the bond had been altered by him before execution by

him by striking out 5ol. and inserting instead 251. It was, there-

fore, an alteration. Its effect I shall presently discuss.

The argument of the learned counsel for the appellant was,

that the loss in question was to be divided into fourths, and that so
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long as each fourth did not exceed the sum for which each

surety had become liable, each of them was bound to pay, and

without any right to contribution from his co-sureties, whether

the ﬁxed limit of his liability was for the greater or the smaller

amounts. Here it was said the one-fourth of the loss was 121., and

as Nunnerley had clearly intended to make himself liable, as also

had Pay and Bromﬁeld, for 251. each, it was immaterial whether

Nunnerley signed for 251. or for 501. Each, it was contended, was

bound to pay 121. ;_and Emberton was bound to bear no more of

the loss than the others. $_

In my judgment, this contention\is founded on a misappre-

hension of the law. It renders it necessary ‘to consider the princi-

ple upon which liability of sureties inter se rests. I That prin-

ciple is, that sureties for the same principal and for the same

engagement, even although bound by different instruments and

for different amounts, have a common interest and a common '

burthen ; so that if one surety who is directly liable to the creditor

pays such creditor, he can claim contribution fro his co-sureties

whose obligation to the creditor he has discharged. But how is the

amount of the claim to be determined? According to the argu-
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ment of the learned counsel for the plaintiffs, it is to be determined

by the number of the sureties. Thus, if there are four sureties and

one of them pays all, he can recover one-fourth, and one-fourth

only, of his payment from each of the other three co-sureties.

But this is not in all cases true, even where each of the sureties

has made himself liable for the same amount. Thus, where four

sureties are jointly and severally bound in a surety bond, and one

of them pays the amount of the bond, but one of the remaining

three sureties is insolvent, the right to contribution against the

two other sureties is for thirds, not for fourths, of the sum paid.

I But how is the amount to be determined, where, although the

sureties are jointly and severally bound, there are different limits

of liability,‘ as in this case ?l It is clear that where the full amount

of the bond is due and payable to the creditor, that liability can

only be enforced against each surety to the limit of the liability

ﬁxed in the instrument. In such case there would be no right of

contribution, for each would have paid to the limit of his liability.

But suppose only half the amount of the bond is due and paya-

ble to the creditor, and such amount is paid by one only of the

sureties, who has ﬁxed the limit of his liability at one-half the

amount of his bond. Could it be said that he had no right to any

contribution from his co-sureties? Surely not. The burthen

is a common burthen of all, but unequally distributed. By

/2. 4;

long as each fourth did not exceed the sum for which each
surety had become liable, each of them· was bound to pay, and
without any right to contribution from his co-sureties, whether
the fixed limit of his liability was for the greater or the sma!ler
amounts. Here it was said the one-fourth of the loss was 12/., and
as N unnerley had clearly intended to make himself liable, as also
had Pay and Bromfield, for 25/. each, it was immaterial whether
Nunnerley signed for 25/. or for 50/. Each, it was contended, was
bound to pay 12/. ;. and Emberton was bound to bear no more of
the loss than the others.
.........__
In my judgment, this contention'is founded on a misapprehension of the law. It renders it necessary -ta. consider the principle upon which liability of sureties i1uer se rests. That principle is, that sureties for the same principal and for the same
engagement, even although bound by different instruments and
for different amounts, have a common interest and a common ·
burthen ; so that if one surety who is directly liable to the creditor
pays such creditor, he can claim contribution froil\ his co-sureties
whose obligation to the creditor he has discharged. \But how is the
amount of the claim to be determined ? According to the argument of the learned counsel for the plaintiffs, it is to be determined
by the number of the sureties. Thus, if there are four sureties and
one of them pays all, he can recover one-fourth, and one-fourth
only, of his payment from each of the other three co-sureties.
But this is not in all cases true, even where each of the sureties
has made himself liable for the same amount. Thus, where four
sureties are jointly and severally bound in ~ surety bond, and one
of them pays the amount of the bond, but one of the remaining
three sureties is insolvent, the right to contribution against the/~
two other sureties is for thirds, not for fourths, of the sum paid.. fa
/ But how is the amount to be determined, where, although the
sureties are jointly and severally bound, there are different limits
of liability, as in this case?J It is clear that where the full ~mount
of the bond is due and payable to the creditor, that liability can
only be enforced against each surety to the limit of the liability
fixed in the instrument. In such case there would be no right of
contribution, for each would have paid to the limit of his liability.
Bnt suppose only half the amount of the bond is due and payable to the creditor, and such amount is paid by one only of the
sureties, who has fixed the limit of his liability at one-half the
amount of his bond. Could it be said that he had no right to any
contribution from his co-sureties? Surely not. The burthen
is a common burthen of all, but unequally distributed. By

f
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his payment of the loss of one-half the surety has discharged a

liability which might have been enforced against the other sure-

ties up to the ﬁxed limit. It would be against all equitable princi-

ples that in such a case the other sureties should go free because

it happened that the creditor had enforced payment against one

only. Again, it is clear that one surety cannot keep for his own

sole beneﬁt a security for his suretyship where he is bound with

other sureties for the same principal and the same engagement.

_ Suppose. then, that one surety_,_\_vlio-se_li_n_1it-of_liability was Iooo1.,

h_a_s__r§§l_i_z_e_(_l_ I_0(_)o_l. _fr_om such se_c_uri_ty_be_i_1_i_g 1)BI{nJ \'vitli'tTf1-'e'e

other sureties with a limit of liability of 2000?. each, making ;n_

5n*Zo6E>7TTﬁ'§ clear that that Ioool. must be taken into account

for the beneﬁt of all such sureties inter sc. But upon what prin-

ciple? Surely upon the only principle which will secure its equita-

ble division, namely, proportional distribution. Thus the surety

for Ioool. would beneﬁt to the extent of one-seventh, and each

of the others to the extent of two-sevenths each. The same

principle must apply where the burthen has to be ristributed.

Where__the_cl_a_im_ of the creditor is to the full amount, each
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must pay up to ‘the ﬁxed limit of hisf-liability; but whéfeg

flie claim is less than such full amount, and is discharged by.

one, th'e_cl§ii'n'ﬁ1u'st be proportionately borne by the others," even’

“There .t_h_e__c_l,a_iI11~(lQ£5 noLexceed1he.ﬁ§te£Llin1it.ofTthe_liab_iliW'o

the-sTire_ty who has paid;_)_

\/V hat I have so far said is, I think, to be gathered from the

principles laid down in Deering v. Winchelsea, I Cox 318; but

in Pendlebury v. Walker, 4 Y. & C. (-Exch.) 424, Alderson B.

expressly states the rule thus: “where the same default of the

principal renders all the co-sureties responsible, all are to con-

tribute; and then the law superadds that which is not only the

principle, but the equitable mode of applying the principle, that

they should all contribute equally if each is a surety to an equal

amount; and if not equally, then proportionately to the amount

for which each is a surety.” In Steel v. Dixon, I Ch. D. 825, Fry

J. cites with approval the language I have quoted; and, later,

Pearson J., in In re Areedeckne, 24 Ch. D. 709, adopts the lan-

guage of Fry J. (See also Ellis v. Emmanuel, I Ex. D. 157, and

Evans v. Bremridge, 2 K. & J. 174.

Apply this principle to the present case. I assume the bond

to have been executed according to its original tenor without

qualiﬁcation or alteration. The total loss being 481., Emberton,.

having subscribed for 501. out of the total of 1501., would be

liable for one third; and if he paid no more he would have no

\ ‘t

-J

\\. 1

“. . -.

r

.k.

I

‘‘

his payment of the loss of one-half the surety has discharged a
liability which might have been enforced against the other sureties up to the fixed limit. It would be against all equitable principles that in such a case the other sureties should go free because
it happened that the creditor had enforced payment against one
only. Again, it is clear that one surety cannot keep for his own
sole benefit a security for his suretyship where he is bound with
-0ther sureties for the same principal and the same engagement.
_Suppose. then, that one sureu:, whose limit ~f liability was 1000!.,
~~lizeg_ LOQOJ. _from such security being bound wiflCm:tee
other sureties with a limit o(Tfai;ility of 2000[ each, mf!..~i!l~
Clear that that 1000/. must be taken into account
fur the benefit of all such sureties inter se. But upon what principle? Surely upon the only principle which will secure its equitable division, namely, proportional distribution. Thus the surety
for 1000/. would benefit to the extent of one-seventh and each
of the others to the extent of two-sevenths each. lThe same
principle must apply where the burthen has to be ~stributed.
\Vhere_.JM_c~_im of the creditor is to the full amount, each
~pay up to-· -the fixed limit of his-if~tiility ;. but. wllere
ffie claim is less than such fu11 amount, and is discharged by
on_e..! th_~- ~~i1}1-ihtist be pr~portiona~ety_ ~r~c bt the othe~,even
where ~~.£.SJsi..lnui~ noL..e.x.ceed. .the.
.H 11y o
the sureJy who has paid .•
·what I have so far said is, I think, to be gathered from the
principles laid down in Deering v. Winchelsea, I Cox 318; but
in Pendlebttry v. Walker, 4 Y. & C. (Exch.) 424, Alderson B.
expressly states the rule thus: "where the same default of the
principal renders all the co-sureties responsible, all are to contribute; and then the law superadds that which is not only the
principle, but the equitable mode of applying the principle, that
they should all contribute equally if each is a surety to an equal
amount; and if not equally, then proportionately to the amount
for which each is a surety." In Steel v. Dfron, I Ch. D. 825, Fry
]. cites with approval the language I have quoted; and, later,
Pe.arson J., in Jn. re Arcedeckne, 24 Ch. D. 709, adopts the language of Fry J. (See also Ellis v. Emnurnuel, I Ex. D. 157, and
Evans v. Bremridge, 2 K. & J. 174.
Apply this principle to the present case. I assume the bond
to have been executed according to its original tenor without
qualification or alteration. The total loss being 481., Emberton,.
having subscribed for 50/. out of the total of 150/., would be
liable for one third ; and if he paid no more he would have no
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cla‘lm for contribution; if he paid to the plaintiff more than one-

_,, portion of their subscription. Stated as a sum in proportion, Em-

berton’s liability would be arrived at thus: As 150 is to 50 so is 48

to the result. So worked out, Emberton would be liable for 16l.

only, and if he paid more would have a claim for contribution, In

like manner Pay and Bromﬁeld would be liable for 81. each, and

N unnerley for 161. Now, to appreciate the materiality of the altera-

tion, let us consider itseffect upon the liability of Nunnerley.

He explicitly says, “I execute the bond only on the terms of my

liability being limited to 251.” He could not, therefore, in any

case be made liable for more. VVhether he can be made liable

even for 251. I shall presently consider. W' hat ,then, is the effect

of the altered limitation to 251. by Nunnerley upon the position of

the other three sureties? Take Emberton’s position‘. For sim-

plicity, assume that the total liability to the plaintiff company

for 481. has been paid by Emberton. According to the tenor of

the bond without the alteration, Embertoniwould have to bear
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two-sixths—equal to one-third of the loss‘; Nunnerley two-sixths

—equal to one-third; and Pay and Bromﬁeld one-sixth each. But

by the alteration it is manifest that Emberton, who has paid,

would not have the same right of contribution against Nun-

nerley, and if Nunnerley is not bound at all, would have no right

of contribution against him. The alteration was then clearly

material. It is unnecessary to give similar illustrations as to Pay

and Bromﬁeld. The result, therefore, is that neither Emberton,

Pay, nor Bromﬁeld can be made liable on this bond . Each of

them is entitled to say, The contract into which I entered was

on the basis of Nunnerley being a party to it with a liability of

501. That is not the contract as it now appears from the bond,

and I am, therefore, not bound by it.” Their position would be

still stronger if Nunnerley is not boun by the bond at all. The

remaining question is—is Nunnerley bound at all? I have al-

ready intimated, that as he has expressly said, “I shall be liable

only for 251.”, he cannot be made liable for the 501.; but is he

liable even for the 251.? I think he is not. \He. in good faith,

expressly limits his liability to 251. : but he undertakes that liability

not as a separate or independent liability, but as a part of a con-

tract in which three other sureties are joining him, against whom

in certain eventualities he will have rights to recourse. between

whom and himself a common burthen is to be borne, although un-

equally distributed. But if in fact such sureties are not bound by the

contract (and we have adjudged that they are not), Nunnerley is
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third, he could claim contribution from his co-sureties in the pro-
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for contribution ; if he paid to the plaintiff more than one-- --_ th!rd, he could claim contribution from his co-sureties in the pro./,., portion of their subscription. Stated as a sum in proportion, Emberton's liability would be arrived at thus: As 150 is to 50 so is 48
to the rernlt. So worked out, Emberton would be liable for 16/.
ouly, and if he paid more would have a claim for contribution. In
like manner Pay and llromfield would be liable for 8/. each, and
Nnnnerley for 16/. Now, to appreciate the materiality of the alteration, iet us consider its effect upon the liability of N unnerley.
He explicitly says, "I execute the bond only on the terms of my
liability being limited to 25/." He could not, therefore, in any
case be made liable for more. \Vhether he can be made liable
even for 25/. I shall presently consider. ~'hat ,then, is the effect
of the altered limitation to 25!. by Nunnerley upon the position of
the other three sureties? Take Emberton's position·. For simplicity, assume that the total liability to the plaintiff company
for 48/. has been paid by Emberton. According to the tenor of
the bond without the alteration, Emberton· would have to bear
two-sixths--equal to one-third of the loss·; Nunnerley two-sixths
-equal to one-third ; and Pay and Bromfield one-sixth each. But
by the alteration i~ is manifest that Emberton, who has paid,
would not have the same right of contribution against Nunnerley, and if Kunnerley is not bound at all, would have no right
of contribution against him. The alteration was then clearly
material. It is unnecessary to give similar illustrations as to Pay
and Bromfield. The result, therefore, is that neither Emberton,
Pay, nor Bromfield can (be made liable on this bond . Each of
them is entitled to say, \The contract into which I entered was
on the basis of Nunnerley being a party to it with a liability of
50!. That is not the contract as it now appears from the bond,
and I am, therefore, not bound by it.'\ Their position would be
still stronger if N unnerley is not bound by the bond at all. The
remaining question is--is N unnerley bound at all? I have already intimated, that as he has expressly said, "I shall be liable
only for 251.'', he cannot be made liable for the 50/.; but is he
liable even for the 251.? I think he is not. \He. in good faith,
expressly limits his liability to 25/.: but he undertakes that liability
not as a separate or independent liability, but as a part of a contract in which three other sureties are joining him, against whom
in certain eventualities he will have rights to recourse, between
whom and himself a common burthen is to be borne, although unequally distributed. But if in fact such sureties are not bound by the
contract (and we have adjudged that they are not), ~unnerley is
1
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entitled to say, “This is not the contract into which I have entered l

and I am not bound by it.”

The judgment of the learned county court judge must stand,

and the appeal will therefore be dismissed with costs.

Appeal dismissed.

SECTION 2. DEFENSE FOUNDED UPON AN ABSENCE OF LIABIL-

ITY OF THE PRINCIPAL DEBTOR TO THE CREDITOR

99. S“/IFT, et al., v. BEERS, 3 Denio 70.

Supreme Court, New York, 1846.

If the principal contract is illegal, the assuring contract is

equally illega1. The latter partakes of the character of the

former. ' -

.-\.ssUMPs1T tried at the New-York circuit in February, 1844,

before KI-.‘N'l‘,'late C. Judge. The plaintiffs gave in evidence a

promissory note with‘ a guaranty written under it, signed by the

defendant, in the following words:

' New York, 30th June, 1841.

“Sixty days after date the North American Trust and Banking Co.

promise to pay to the order of Messrs. Swift & Co. thirty-seven hundred

dollars, for value received, with interest having deposited with them as
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collateral security seven bonds of this company, secured under the Yates

trust—three for one thousand dollars,” (giving the amounts and numbers

of the bonds.) T G T P

noMns . ALMAoE, res’t.

“For value received, I guarantee the payment of the above note at the

time mentioned. J. D. Beers.”

It was admitted that the North American Trust and Banking

Company was a banking association, organized under the general

banking law.

The defendant's counsel moved for a nonsuit, insisting that

the note and guaranty were illegal and void; and the circuit

judge being of that opinion, directed a nonsuit to be entered.

D. Graham, Jr., for the plaintiffs, now moved to set aside

the nonsuit, and for a new trial. He denied that by the true con-

struction of the 4th section of the act of May 14, 1840, amendatory

of the general banking law, (Stat. 1840, p. 306,) all notes on time

or on interest, were forbidden to be issued by the banking associa-

tions--—but only such as were intended to be issued or put into

circulation as money. He referred to Stat. 1838, p. 246, sec. 3;

[Chap. VI
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Satford v. Wychoﬁi, (I Hill, 11;) Smith v. Strong, (2 id. 241;)

and Satford v. -Wychotf, (4 id. 442.) He also insisted that if the

Safford v. T-V:ychoff, ( l Hill, II;) Smith v. Strou-g, (2 id. 241 ;)
and Safford v. JVychoff, (4 id. 442.) He also insisted that if the
note were void, the guaranty was valid : and that a recovery could
be had against the defendant either as a sole or a joint maker;
and cited 17 \Vend. 40; 19 John. 6o; l Hill, 256; 4 id. 420; 19
\Vend. 202; 17 id. 214.
S. Shen.vood, for the defendant.

note were void, the guaranty was valid: and that a recovery could

be had against the defendant either as a sole or a joint maker;

and cited 17 Wend. 40; 19 John. 60; 1 Hill, 256; 4 id. 420; I9

Wend. 202; 17 id. 214.

S. Sherwood, for the defendant.

By the Court, BRoNs0N, Ch. J. \/Ve have no doubt about

this case. The note is directly within the terms of the prohibi-

tion of the act of 1840; and we do not doubt but that it was

equally within the intention of the legislature. That act has no

reference to the circulation of such notes as money, but was

By the Coitrt, BRONSON, Ch. J. We have no doubt about
this case. The note is directly within the terms of the prohibition of the act of 1840; and we do not doubt but that it was
equally within the intention of the legislature. That act has no
reference to the circulation of such notes as money, but was
designed to prohibit them altogether for any purpose.
The guaranty partakes of the character of the principal contract. It was intended to reinforce and secure it-and is equally
illegal. The circuit judge was right in nonsuiting the plaintiffs.
New trial denied.

designed to prohibit them altogether for any purpose.

The guaranty partakes of the character of the principal con-

tract. It was intended to reinforce and secure it—and is equally

illegal. The circuit judge was right in nonsuiting the plaintiffs.

New trial denied.

100. RUSSELL v. ANNABLE, 109 Mass. 72

Supreme Judicial Court, Massachusetts, 1871.

The sureties on a bond are not holden, if the instrument is
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not executed by the person whose name appears as principal

there-in.

Contract, brought August 3, 1870, against one of the sure-

ties ii’fflie'1‘ollowing bond given under the Gen. Sts. c. 123, sec.

104, to dissolve an attachment:

“Know all men by these presents, that Erastus Dennett and Chas. R.

Pottle, of Boston in the county of Suffolk, as principal, and George M.

IOO.

Stevens, of Cambridge, and John F. Annable, of Somerville, in the county

of Middlesex, as surety, are holden and stand ﬁrmly bound and obliged

RUSSELL v. ANNABLE, 109 Mass. 72.
Supreme Judicial Court, Massachusetts, 1871.

unto Arthur W. Russell, of Cambridge in said Middlesex, in the full and

The sureties on a bond are not holden, if the instrument is
not e:rccuted by the person whose name appears as principal
therein.

just sum of two hundred dollars, to be paid unto the said Russell, his

executors, administrators or assigns, to which payment, well and truly

to be made, we bind ourselves, our heirs, executors and administrators,

jointly and severally, ﬁrmly by these presents, sealed with our seals, dated

the twenty-second day of ]uly in the year of our Lord one thousand eight

Contract, brought August 3, 1870, against one of the sureties i~llowing bond given under the Gen. Sts. c. 123, sec.
104, to dissolve an attachment:

hundred and sixty-nine. The condition of this obligation is such, that,

whereas the said Russell has caused the goods and estate of said Dennett

& Pottle, to the value of two hundred dollars, to be attached on mesne

process in a civil action, by virtue of a writ bearing date the 21st day of

"Know all men by these presents, that Erastus Dennett and Chas. R.
Pottle, of Boston in the county of Suffolk, as principal, and George M.
Stevens, of Cambridge, and John F. Annable, of Somerville, in the county
of Middlesex, as surety, are holden and stand firmly bound and obliged
unto Arthur W. Russell, of Cambridge in said Middlesex, in the full and
just sum of two hundred dollars, to be paid unto the said Russell, his
executors, administrators or assigns, to which payment, well and truly
to be made, we bind ourselves, our heirs, · executors and administrators,
jointly and severally, firmly by these presents, sealed with our seals, dated
the twenty-second day of July in the year of our Lord one thousand eight
hundred and sixty-nine. T·he condition of this obligation is such; tllat,
whereas the said Russell has caused the goods and estate of said Dennett
& Pottle, to the value of two hundred dollars, to be attached on mesne
process in a civil action, by virtue of a writ bearing date the 21st day of
July, A. D. 1869, and returnable to the superior court for civil business
to be holden at said Boston within and for the county of Suffolk on the
first Tuesday of October next, in which said writ the said Arthur W.
Russell is plaintiff, and the said Erastus Dennett and Charles R. Pottle the
defendants, and whereas the said defendants wish to dissolve the said

July, A. D. 1869, and returnable to the superior court for civil business

to be holden at said Boston within and for the county of Suffolk on the

ﬁrst Tuesday of October next, in which said writ the said Arthur W.

Russell is plaintiff, and the said Erastus Dennett and Charles R. Pottle the

defendants, and whereas the said defendants wish to dissolve the said

Digitiz

by

Origi11al from

UNIVERSITY OF MICHIGAN

Sect. 2]

Sect. 2] RUSSELL v. ANNABLE 315

attachment according to the provisions of the General Statutes in such

RUSSELL

V. ANN.\llLE

cases made and provided; Now, therefore, if the above bounden Russell

attachment according to the provisions of the General Statutes in such
cases made and provided; Now, therefore, if the above bounden Russell
shall pay to the plaintiff in said action the amount, if any, which he shall·
recover therein, within thirty days after the final judgment in said action,
then the above written obligation shall be null and void, otherwise to
remain in full force and virtue.
"DENN~ & POTTU, [seal)/
"G!oRGI': M. STtfENs, [seal)'
"JOHN F. ANN~L£,
[seal]~
"Signed, sealed and delivered
in presence of

shall pay to the plaintiff iu said action the amount, if any, which he shall

recover therein, within thirty days after the ﬁnal judgment in said action,

then the above written obligation shall be null and void, otherwise to

remain in full force and virtue.

“Demu~:'r'r & Porru:, [seal] /

“G‘F.oizce M. Sr ENS, [seal]\

“J01-m F. Auu LE, [seal]’,’

“Signed, sealed and delivered

in presence of

“Eow.‘\Rn R.‘xvmoun.”

"EDWARD RAYMOND."

The declaration alleged that the plaintiff at said October term

1869 of the superior court duly entered the action named in the

The declaration alleged that the plaintiff at said October term
186<) of the superior court duly entered the action named in the
bond, and such proceedings were had therein that he obtained
judgment against said Dennett & Pottle at April term 1870 for
$1 IO damages and $21.49 costs, ,and no part of said judgment
had been paid, though the defendant had often been requested to
pay the same, and the defendant owed 'him the amount of said
judgment and the costs subsequently accrued thereon. The answer denied each and every allegation of the plaintiff.
Trial in the superior court before Scudder, J., who by consent of the parties reported the following case before verdict:
"This was an action on a bond, of which a copy is annexed. It
appeared that Erastus Dennett and Charles R. Pottle were copartners, under the firm name of Dennett & Pottle, and that the
execution of the bond, as to the principal, was by one of them.
It was contended by the defendant that the bond was void upon
its face; also that there was no legal execution of it by the principals, and therefore it was void as to the defendant. If these
objections are valid, then judgment is to be for the defendant; if
invalid, then judgment for the plaintiff for $138.83, with interest
from June 24, 1870, being the date of original judgment and
costs. The officer's return on the original writ and judgment
may be referred to. The execution of the bond by the defendant was admitted." 'fhe return of the officer thus referred to,
certified that the property attached by him for dissolution of which
attachment the bond was given, was property of Dennett & Pottle,
and that he took the bond "pf said Dennett & Pottle, with George
l\L Stevens and John F. Annable as sureties."
!. S. Abbott, for the plaintiff.
C. C. Read, for the defendant.

bond, and such proceedings were had therein that he obtained

judgment against said Dennett & Pottle at April term 1870 for

$110 damages and $21.49 costs,_and no part of said judgment

had been paid, though the defendant had often been requested to

pay the same, and the defendant owed'him the amount of said

judgment and the costs subsequently accrued thereon. The an-
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swer denied each and every allegation of the plaintiff.

Trial in the superior court before Scudder, _I., who by con-

sent of the parties reported the following case before verdict:

“This was an action on a bond, of which a copy is annexed. It

appeared that Erastus Dennett and Charles R. Pottle were co-

partners, under the ﬁrm name of Dennett & Pottle, and that the

execution of the bond, as to the principal, was by one of them.

It was contended by the defendant that the bond was void upon

its face; also that there was no legal execution of it by the prin-

cipals, and therefore it was void as to the defendant. If these

objections are valid, then judgment is to be for the defendant; if

invalid, then judgment for the plaintiff for $138.83, with interest

from June 24, 1870, being the date of original judgment and

costs. The officer’s return on the original writ and judgment

may be referred to. The execution of the bond by the defend-

ant was admitted.” The return of the ofﬁcer thus referred to,

certiﬁed that the property attached by him for dissolution of which

attachment the bond was given, was property of Dennett & Pottle,

and that he took the bond “_of said Dennett & Pottle, with George

M. Stevens and ]ohn F. Annable as sureties.”

I. S‘. Abbott, for the plaintiff.

C. C. Read, for the defendant.

AMES, J. It is well settled that one partner cannot bind his

associates by afﬁxing his signature, in the name and style of the

ﬁrm, to an instrument under seal. To make such a transaction

AMES, J. It is well settled that one partner cannot bind his
associates by affixing his signature, in the name and style of the
firm, to an instrument under seal. To make such a transaction
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binding it must appear that there was either a previous authority,

or a subsequent ratiﬁcation on the part of the other partners,

binding it must appear that there was either a p.revious authority,
or a subsequent ratification on the part of the other partners,
adopting the signature as binding upon them. Cady v. Shepherd,
I I Pick. 400; Van Deusen v. Blum, 18 Pick. 229; Suxm v. Stedman, 4 Met. 548; Dillon v. Bro1cm, I I Gray, 179. The report g·n
this case presents no evidence of any previous authority or sub
sequent ratification, and it follows that the bond is not so ex
cuted as to bind the members of·the firm. The bond purports to be the joint and several contract of certain persons named therein as principals, and the defendant and
George M. Stevens as sureties. The defendant's undertaking is
only that the principal obligors shall fulfill the obligation which
by the terms of the bond they have assumed. But if the bond
was not binding upon both Dennett and Pottle, (as it was not,
for want of due and proper execution of the instrument on their
part,) they atsumed no obligation, and it was not binding upon
the sureties. n was essential to the bond that the principals
should be pa ties to it; it is recited that they are so, and the
instrument is incomplete and void without their signature. The
remedy of sureties against their principals might be greatly embarrassed, if such an instrument as this should be held binding.
There is nothing to estop any member of the firm, who did not
sign it, from denying that he was a party to it, and it was no
part of the defendant's contract that he should be surety for one
member of the firm, and not for both. The instrument is incomplete without the signature of each partner, or p1oof that the sig~
nature affixed had the assent and sanction of each of them. Th ,/
sureties on a bond are not holden. if the instrument is not execute
by the person whose name is stated as the principal therein. I
should be executed by all the intended parties. Bean v. Parker,
17 Mass. 591; fVood v. Washburn, 2 Pick. 24. * * *
The instrnment, being found incapable of taking effect as
a specialty, cannot operate as a simple contract. Cases have indeed arisen, in which a bond, duly executed, expressing a contract
which the parties had a right to make, has been held to be valid
at common law, although not made with the formalities, or executed in the mode, provided by a statute under which it purports to
have been given. See Sweetser v. Hay, 2 Gray, 49, and cases there
cited. But we find no case in which it has been held that a
written instrument, purporting to be a specialty, and plainly intended by the parties to have all the incidents and characteristics of
a bond in the strict and technical sense of that word, has ever been
transmuted by the court into a simple contract, for the reason that

adopting the signature as binding upon them. Cady v. Shepherd,

11 Pick. 400; Van Deusen v. Blum, 18 Pick. 229; Swan v. Sted-

man, 4 Met. 548; Dillon v. Brown, 11 Gray, 179. The report in

this case presents no evidence of any previous authority or suli

sequent ratiﬁcation, and it follows that the bond is not so ex

cuted as to bind the members of-the ﬁrm. '

The bond purports to be the joint and several contract of cer-

tain persons named therein as principals, and the defendant and

George M. Stevens as sureties. The defendant’s undertaking is

only that the principal obligors shall fulﬁll the obligation which

by the terms of the bond they have assumed. But if the bond

was not binding upon both Dennett and Pottle, (as it was not,

for want of due and proper execution of the instrument on their

part,) they a sumed no obligation, and it was not binding upon

the sureties. ﬁlt was essential to the bond that the principals

should be pa ties to it; it is recited that they are so, and the

instrument is incomplete and void without their signature. The

remedy of sureties against their principals might be greatly em-
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barrassed, if such an instrument as this should be held binding.

There is nothing to estop any member of the ﬁrm, who did not

sign it, from denying that he was a party to it, and it was no

part of the defendant's contract that he should be surety for one

member of the ﬁrm, and not for both. The instrument is incom-

plete without the signature of each partner, or proof that the sig

nature affixed had the assent and sanction of each of them. Th

sureties on a bond are not holden. if the instrument is not execute

by the person whose name is stated as the principal therein. I

should be executed by all the intended parties. Bean v. Parker,

17 Mass. 591; Wood v. Washb-urn, 2 Pick. 24. * * *

The instrument, being found incapable of taking effect as

a specialty, cannot operate as a simple contract. Cases have in-

deed arisen, in which a bond, duly executed, expressing a contract

which the parties had a right to make, has been held to be valid

at common law, although not made with the formalities, or exe-

cuted in the mode, provided by a statute under which it purports to

have been given. See Szveetser v. H ay, 2 Gray, 49, and cases there

cited. But we ﬁnd no case in which it has been held that a

written instrument, purporting to be a specialty, and plainly in-

tended by the parties to have all the incidents and characteristics of

a bond in the strict and technical sense of that word, has ever been

transmuted by the court into a simple contract, for the reason that
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it has not been properly executed to take effect as a contract under
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seal.

it has not been properly executed to take effect as a contract under
seal.
It is therefore held by a majority of the court, that there
should be judgment for the defendant.

It is therefore held by a majority of the court, that there

should be judgment for the defendant.

101. WEARE v. SAWYER, 44 N. H. 198.

Supreme Judicial Court, New Hampshire, 1862.

A surety upon a_ promissory note, given by a school district as

principal, is liable, in the absence of fraud, notwithstanding the

name of the district was signed witlwnt authority.

ASSu1\1Ps1r upon a promissory note of which the following is

WEARE v. SAWYER, 44 N. H. 198,
Supreme Judicial Court, New Hampshire, 1862.

IOI.

a copy: (Wcare \'. School District, 44 N. H. 189.)

“$725-

Wzana, Nov. 14, 1855.

A surety upon. a promissory note, given. by a school district as
pri1Jcipal, is liable, in the absence of fraud, not·withstandin.g the
11amc of the district ·was signed Ulitlw1it aitthority.

For value received, we, John Jepson, prudential committee, and

Paige E. Gove, clerk of School District No. 16 in Weare, duly authorized

to hire money in the name of said district, for the purpose of building a

schoolhouse, and John W. Chase, Moses Sawyer, Allen Sawyer, Daniel

Sawyer, Peter C. Gove, L. W. Gove, Lewis Greenleaf, J. P. Adams, Amos

AssuMPSIT upon a promissory note of which the following is
a copy: (fVeare v. School District, 44 N. H. 189.)

Chase, M. F. Currier, D. G. Chase, A. H. Emerson, and D. S. Stanley, as

sureties, jointly and severally promise to pay the town of Weare, or order,
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seven hundred and twenty-ﬁve dollars, on demand, with interest annually,

"$725.

it being a part of the ministerial fund belonging to said town of Weare,

WEARE, Nov. 14. 1855.
For value received, we, John Jepson, prudential committee, and
Paige E. Gove, clerk of School District No. 16 in Weare, duly authorized
to hire money in the name of said district, for the purpose of building a
schoolhouse, and John W. Chase, Moses Sawyer, Allen Sawyer, Daniel
Sawyer, Peter C. Gove, L. W. Gove, Lewis Greenleaf, J. P. Adams, Amos
Chase, M. F. Currier, D. G. Chase, A. H. Emerson, and D. S. Stanley, as
sureties, jointly and severally promise to pay the town of Weare, or order,
seven hundred and twenty-five dollars, on demand, with interest annually,
it being a part of the ministerial fund belonging to said town of Weare,
now in the hands of Hiram Simonds, to take care of said fund in behalf
of the town.
}OHN }EPSON, Prudential Committee.
PAIGE E. Govt, Clerk.
}oHN W. CHAS!t (and others), sureties."

now in the hands of Hiram Simonds, to take care of said fund in behalf

of the town.

Joan JEPSON, Prudential Committee.

PAIcE E. Govt, Clerk.

JOHN W. Cuaslt (and others), sureties.”

Morrison, Stanley 65' Clark, for defendant.

Fowler <9 Chandler, on same side.

1. W. Smith, for plaintiffs. Perley, on same side.

BELLOWS, J. It has already been decided, in W care v. School

District, and W care v. Gove, reported in this volume, that the vote

to borrow money was not passed at a meeting duly called for that

purpose; and, therefore, as the agents of the district had no au-

thority to put its name to the note, they are themselves bound;

and the remaining ground of defense proposed to be set up is, in

substance, that at the time of the making of the note it was agreed

M orriso11, Stanley & Clark, for defendant.
Fo·u•ler & Chandler, on same side.
I. W. Smith, for plaintiffs. Perley, on same side.

that the defendants’ undertaking should extend no farther than

to insure the performance of such contract as had been legally

entered into by the school district, whereas the defendants’ con-

tract to pay the money is on its face absolute.

The general rule would, undoubtedly, exclude such parol

BELLOWS, J. It has already been decided, in Weare v. School
District, and Weare v. Gove, reported in this volume, that the vote
to borrow money was not passed at a meeting duly called for that
purpose; and, therefore, as the agents of the district had no authority to put its name to the note, they are themselves bound ;
and the remaining ground of defense proposed to be set up is, in
substance, that at the time of the making of the note it was agreed
that the defendants' undertaking should extend no farther than
to insure the performance of such contract as had been legally
entered into by the school district, whereas the defendants' contract to pay the money is on its face absolute.
The general rule would, undoubtedly, exclude such parol

I
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evidence; and we are not aware of any exception by which it

could be admitted.

evidence; and we are not aware of any exception by which it
could be admitted.
It is true that parol evidence may be received to prove that
one of the makers is but a surety ; although nothing of the kind
appears upon the face of the instrument. Bank v. Kent, 4 N. H.
221. This, however, is not for the purpose of varying the obligation as originally entered into, but is admitted in connection
with proof of indulgence to the principal, to show a subsequent
discharge of such surety, by substituting a new contract, to which
he was no party.
·
The case of Hoyt v. French, 24 N. H. 198, is in point. There
it was proposed to show by parol that when the surety signed the
note it was agreed that the first money paid by the principal
should be applied thereon, and that money had been so paid, but
not applied ; and it was held that the evidence was not admissible,
as the effect would be to vary the terms of the note. Of the same
character is Lang v. Johnson, 24 N. H. 302.
It is said, also, that the liability of the surety is coextensive
only with that of the principal, and that the scliool district must
be regarded as the principal here. As a general proposition it
may be true that, in the contract of guaranty, there must be a
principal who is also liable. It would be true in all cases where
the guarantor stipulated to guaranty the performance of the principal's engagement.
But in that large class of cases where the contract is to pa
a specific sum of money, there, we apprehend, the guarantor o
surety is, in the absence of fraud, bound by the terms of hi
contract, although his principal, by reason of coverture, infancy
or want of authority in the person assuming to act for him, i
not bound.
So it is laid down (Chit. on Cont., 9 Am. Ed. 441) in respect
to infants, married women, and otber persons incompetent to
contract; and we see no reason why the same doctrine does not
apply to the case of a want of authority. In fact it appears
have been so applied in the case of a surety for a partnership,
where the name of the firm was affixed to the note without authority.' Stewart v. Boehm, 2 Watts, 356; 3 U. S. Dig. 496, sec. 154.
The same principle is recognized in Conn v. Coburn, 7 N. H.
368-373, where a surety for an infant upon a promissory note,
given for necessaries, having paid the note. was permitted to recoyer the amount of the infant: Parker, J., holding, that as the
surety was bound, as the, debtor, to pay the note, he had a right

It is true that parol evidence may be received to prove that

one of the makers is but a surety; although nothing of the kind

appears upon the face of the instrument. Bank v. Kent, 4 N. H.

221. This, however, is not for the purpose of varying the obli-

gation as originally entered into, but is admitted in connection

with proof of indulgence to the principal, to show a subsequent

discharge of such surety, by substituting a new contract, to which

he was no party. '

The case of Hoyt v. French, 24 N. H. 198, is in point. There

it was proposed to sh-ow by parol that when the surety signed the

note it was agreed that the ﬁrst money paid by the principal

should be applied thereon, and that money had been so paid, but

not applied; and it was held that the evidence was not admissible,

as the effect would be to vary the terms of the note. Of the same

character is Lang v. Johnson, 24 N. H. 302.

It is said, also, that the liability of the surety is coextensive

only with that of the principal, and that the school district must

be regarded as the principal here. As a general proposition it
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may be true that, in the contract of guaranty. there must be a

principal who is also liable. It would be true in all cases where

the guarantor stipulated to guaranty the performance of the prin-

cipal’s engagement.

But in that large class of cases where the contract is to pa

a speciﬁc sum of money, there, we apprehend, the guarantor o

surety is, in the absence of fraud, bound by the terms of his

contract, although his principal, by reason of coverture, infancy,;'

or want of authority in the person assuming to act for him, is

not bound.

So it is laid down (Chit. on Cont., 9 Am. Ed. 441) in respect

to infants, married women, and other persons incompetent to

contract; and we see no reason why the same doctrine does not

apply to the case of a want of authority. In fact it appears tq

have been so applied in the case of a surety for a partnership.

where the name of the ﬁrm was afﬁxed to the note without au-

thority. Stewart v. Boehm, 2 Watts, 356; 3 U. S. Dig, 496,

sec. 154.

The same principle is recognized in Conn v. Coburn, 7 N. H.

368-373, where a surety for an infant upon a promissory note,

given for necessaries, having paid the note. was permitted to re-

cover the amount of the infant: Parker, J., holding, that as the

surety was bound, as the‘ debtor, to pay the note, he had a right

\
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St. Albans Bank v. Dillon, 30 Vt. 122, where the principal was

a married woman. Pars. on Cont. 194.

Beside, in the case before us, the agents, who used the name

of the district without authority, are themselves bound as prin-

cipals, and it is not competent to show as a defense that the sure-

ties supposed the district to be the principal. Had they been

misled by fraudulent representations of the town, a remedy might

be found for them; but as the case stands, they, acting upon their

own understanding of the law and the facts. have promised to pay

the sum loaned, and we think they are bound by it.

lt is suggested, also, that, in case of a mistake in this respect,

it may be shown and corrected, but we think it can not be done

in this form, but only by bill in equity.

In accordance with the agreement of the parties, there must

therefore be

Judgment for the plaintiffs.

102. LEE, appellant, v. YANDELL, et al., appellces, 69 Tex. 34.

Supreme Court, Texas, 1887.

One who signs, as surety, a void contract of an insane person.
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is nevertheless bound, unless fraud is shown.

This suit was brought by appellant against Yandell, appellee,

and W. A. Gray and A. M. Waldrup, on a promissory note, joint

and several upon its face, but which it was alleged in the answer

to do so, anrl call upon the infant. Such, also, is the doctrine of
St. Albans Bauk v. Dil/011, 30 Vt. 122, where the principal was
a married woman. Pars. on Cont. 194.
Beside, in the case before us, the agents, who used the name
of the district ·without authority, are themselves bound as principals, and it is not competent to show as a defense that the sureties supposed the district to be the principal. Had they been!
mi!"led by fraudulent representations of the town, a remedy might
be found for them ; but as the case stands, they, acting upon their
own understanding of the law and the facts, have promised to pay
the sum loaned, and we think they are bound by it.
It is suggested, also, that, in case of a mistake in this respect,
it may be shown and corrected, but we think it can not be done
in this form, but only by bill in equity.
In accordance with the agreement of the parties, there must
therefore be
Judgment for the plaintiffs.

that Gray and Waldrup signed as sureties. The answer alleged

that Yandell was non compos mentis when the note was made and

that there was no consideration therefor.

Charles I. Evans, for appellant

102.

W. H. C'ozt'au-, for appellees.

LEE, appellant, v. YANDELL, et al., appellees, 6C) Tex. 34.
Supreme Court, Texas, 1887.

1\L\LTBIE, J. The third charge is as follows:

“If you ﬁnd from the evidence that the defendant, Yandell,

at the time he signed the note sued on. was of unsound mind to

011e ·who signs, as surety, a void contract of an insane person,
is nevertheless bou11d, unless fraud is shown.

such an extend as to be unable to comprehend the nature, meaning

and effect of his act in signing such note, you will return a verdict

for defendants.”

This was also assigned as error; and, being the only instruc-

tion given in reference to Yandell’s sanity, it should be considered

in the light of all the facts proven on the trial in reference to that

subject. While it must be regarded as an imperfect presentation

This suit was brought by appellant against Yandell, appellee,
and W. A. Gray and A. M. Waldrup, on a promissory note, joint
and several upon its face, but which it was alleged in the answer
that Gray and Waldrup signed as sureties. The answer alleged
that Yandell was 11011 compos me11tis when the note was made and
that there was no consideration therefor.
Charles I. Evans, for appellant
W. H. Coimn., for appellees.
J. The third charge is as follows:
"If you find from the evidence that the defendant, Yandell,
at the time he signed the note sued on, was of unsound mind to
such an extend as to be unable to comprehend the nature, meaning
and effect of his act in signing such note, you will return a verdict
for defendants."
This was also assigned as error ; and, being the only instruction given in reference to Yandell's sanity, it should be considered
in the light of al! the facts proven on the trial in reference to that
subject. While it must be regarded as an imperfect presentation
:MALTBIE,
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of the law of the case, as a general proposition it can not be said to

be incorrect; and the plaintiff not having called the attention of

of the law of the case, as a general proposition it can not be said to
be incorrect; and the plaintiff not having called the attention of
the court to other phases of the question by asking appropriate instructions, ordinarily there would not be error in the omission .
.(Fa-rqtthar v. Dallas, 20 Texas, 200; Gallapher v. Bowie, 66 Texas,
265.) In this case, however, two other persons signed said note as
sureties, and, under the charge, the jury found in favor of said
sureties as well as the principal, Yandell.
As a general proposition, whenever a principal on a note is
discharged, his sureties will be also ; but to this rule there are certain well established exceptions. For instance, the note of a married woman is generally held to be void; but if persons, not themselves under disability, sign the note of a married woman, without
the payee having been guilty of fraud or deceit in procuring the
signature of such married woman, the sureties would be liable
though the principal be discharged. (2 Daniel on Neg. Inst., par.
13o6a; Davis v. Staaps, 43 Ind. 103; Allen v. Berryhill, 27 Iowa
531; Hicks v. Randolph, 3 Baxter 352.)
The same principle has been extended to sureties on notes executed bv infants; and it is believed that no valid reason can be
given why sureties of a person of unsound mind should not be held
liable under like circumstances, though the principal be discharged,
especially so, when the payee of the note is ignorant of the fact
that the principal is a lunatic; as in such case a recovery might he
had even against the lunatic, if the payee acted in good faith.
(Pomeroy's Equity, volume 2, page 946.) The contract of a surety
is, that if the principal does not pay, he will, and sound policy as
well as the plainest principles of justice demand, that when there
is a valid consideration, and the payee has done nothing to deceive
or mislead either principal or surety, and the principal is held to be
not liable, on account of some disability existing at the time of the
making of the contract, whether such disability be coverture, infancy or unsoundness of mind, the surety should be held to the
terms of his contract. The reason given in some of the cases why
the surety of a married woman is held, is that the payee and the
surety knew at the time that the contract was made that the married woman might refuse: to pay, or that the contract was made in
reference thereto, the surety binding himself to pay in case she
should avail herself of her legal rights. In case of a lunatic it
might be presumed that if the payee knew of the disability, the
sureties being his close friends, would also know of it, and that
the contract was made in reference to that state of facts. There
was no evidence that Lee had in any manner deceived, overreached

the court to other phases of the question by asking appropriate in-

structions, ordinarily there would not be error in the omission.

.(Farquhar v. Dallas, 20 Texas, 200; Gallapher v. Bozvie, 66 Texas,

265.) In this case, however, two other persons signed said note as

sureties, and, under the charge, the jury found in favor of said

sureties as well as the principal, Yandell.

As a general proposition, whenever a principal on a note is

discharged, his sureties will be also; but to this rule there are cer-

tain well established exceptions. For instance, the note of a mar-

ried woman is generally held to be yoid; but if persons, not them-

selves under disability, sign the note of a married woman, without

the payee having been guilty of fraud or deceit in procuring the

signature of such married woman, the sureties would be liable

though the principal be discharged. (2 Daniel on Neg. Inst., par.

1306a; Davis v. Staaps, 43 Ind. 103; Allen v. Berryhill, 27 Iowa

531 ; Hicks v. Randolph, 3 Baxter 352.)

The same principle has been extended to sureties on notes ex-

ecuted by infants; and it is believed that no valid reason can be
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given why sureties of a person of unsound mind should not be held

liable under like circumstances, though the principal be discharged,

especially so, when the payee of the note is ignorant of the fact

that the principal is a lunatic; as in such case a recovery might be

had even against the lunatic, if the payee acted in good faith.

(Pomeroy’s Equity, volume 2, page 946.) The contract of a surety

is, that if the principal does not pay, he will, and sound policy as

well as the plainest principles of. justice demand, that when there

is a valid consideration, and the payee has done nothing to deceive

or mislead either principal or surety, and the principal is held to be

not liable, on account of some disability existing at the time of the

making of the contract, whether such disability be coverture, in-

fancy or unsoundness of mind, the surety should be held to the

terms of his contract. The reason given in some of the cases why

the surety of a married woman is held, is that the payee and the

surety knew at the time that the contract was made that the mar-

ried woman might refuse to pay, or that the contract was made in

reference thereto, the surety binding himself to pay in case she

should avail herself of her legal rights. In case of a lunatic it

might be presumed that if the payee knew of the disability, the

sureties being his close friends, would also know of it, and that

the contract was made in reference to that state of facts. There

was no evidence that Lee had in any manner deceived, overreached
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or defrauded Yandell in procuring him to sign the note. Hence

KIMBALL V. NEWELL

J2I

we are of opinion that the charge of the court should have been

or defrauded Yandell in procuring him to sign the note. Hence
we are of opinion that the charge of the court should have been
limited to Yandell, and the question submitted as to the liabilities
of the sureties on the principles herein enunciated. "' * *
Reversed and remanded.
Opinion adopted November I, 1887.

limited to Yandell, and the question submitted as to the liabilities

of the sureties on the principles herein enunciated. * * *

Reversed and remanded.

Opinion adopted November 1, 1887.

103. KIMBALL v. NEWELL, 7 Hill 116.

Supreme Court, New York, 1845.

A surety is liable on his covenant for the faithful performance

of the print.-ipal's covenant to pay rent, notwithstanding the cov-

enant of the principal is void for coverture.

On error from the superior court of the city of New York,

Newell brought an action of covenant against Kimball in the

KIMBALL v. NEWELL, 7 Hill u6.
Supreme Court, New York, 1845.

IOJ.

marine court of the city of New York, claiming to recover certain

rent due on a lease to one Theodosia Knowlton, for whom the

defendant had become surety. On the trial, the plaintiff gave in

A surety is liable on liis covenant for the faithful performance
of the principal's co·vena11J to pay rent, noturith.stari.ding the covenant of tlie principal is ·void for covertrtrc.

evidence the following instruments:

“This is to certify that I have hired and taken from Daniel Newell

the house in Nassau street, etc., for one year, to commence on the ﬁrst day

of May next, at the yearly rent of four hundred and ﬁfty dollars, payable
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quarterly. And I do hereby promise to make punctual payment of the

On error from the superior court of the city of New York,
Newell brought an action of co~enant against Kimball in the
marine court of the city of New York, claiming to recover certain
rent due on a lease to one Theodosia Knowlton, for whom the
defendant had become surety. On the trial, the plaintiff gave in
evidence the following instruments :

rent, in manner aforesaid, and quit and surrender the premises, at the

expiration of the term, in as good state and condition as reasonable use

and wear thereof will permit, damages by the elements excepted. Given

under my hand and seal the 3rd day of March, 1840.

Mus. T. KNOWLTON, [L. S.]”

“In consideration of the letting of the premises above described, and

for the sum of one dollar, I hereby become surety for the punctual pay-

ment of the rent, and performance of the covenants, in the above written

"This is to certify that I have hired and taken from Daniel Newell
the house in Nassau street, etc., for one year, to commence on the first day
of May next, at the yearly rent of four hundred and fifty dollars, payable
quarterly. And I do hereby promise to make punctual payment of the
rent, in manner aforesaid, and quit and surrender the premises, at the
expiration of the term, in as good state and condition as reasonable use
and wear thereof will permit, damages by the elements excepted. Given
under my hand and seal the yd day of March, 1840.
MRS. T. KNOWLTON, [L. S.]"
"In consideration of the letting of the premises above described, and
for the sum of one dollar, I hereby become surety. for the punctual payment of the rent, and performance of the covenants, in the above written
agreement mentioned, to be paid and performed by Mrs. Theodosia Knowlton, and if any default should be made therein, I do hereby promise and
agree to pay unto the said Daniel Newell such sum or sums of money as
will be sufficient to make up such deficiency, and fully satisfy the conditions
of the said agreement, without requiring any notice of non-payment, or
proof of demand being made. Given under my hanrl and seal the 3rd day
of March, 184o.
"M. T. c. KIM.BAI.I., [L. S.]"

agreement mentioned, to be paid and performed by Mrs. Theodosia Knowl-

ton, and if any default should be made therein, I do hereby promise and

agree to pay unto the said Daniel Newell such sum or sums of money as

will be sufficient to make up such deﬁciency, and fully satisfy the conditions

of the said agreement, without requiring any notice of non-payment, or

proof of demand being made. Given under my hand and seal the 3rd day

of March, 1840.

“M. T. C. KIMBALL, [L. S.]”

It appeared that Mrs. Knowlton occupied under the lease,

i and that a balance of rent, amounting to $31.94, remained due the

plaintiff. (It further appeared that Mrs. Knowlton was a married

woman at the time the lease was executed; and the defendant

contended that, inasmuch as her covenant was void by reason of

coverture, his was also void. .The marine court held otherwise,

however, and rendered judgment in favor of the plaintiff, which

It appeared that Mrs. Knowlton occupied under the lease,
and that arbalance of rent, amounting to $31.94, remained due the
plaintiff. It further appeared that Mrs. Knowlton was a married
woman a the time the lease was executed ; and the defendant
contended that, inasmuch as t:ter covenant was void by reason of
coverture, his was also void. )The marine court held otherwise,
however, and rendered judgment in favor of the plaintiff, which
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was afterwards afﬁrmed by the superior court on certiorari, and

the defendant brought error.

was afterwards affirmed by the superior court on certiorari, and
the defendant brought error.
R. H. Shannon, for the plaintiff in error.
Ho·ward & Onderdonk, for the defendant in error.

R. H. Shannon, for the plaintiff in error.

Howard 6' Onderdonk, for the defendant in error.

NELSON, Ch. J. The defendant having consented to become

bound as surety for the rent of the premises leased to Mrs. Knowl-

ton, it is but reasonable to presume that, if he was not well

NELSON, Ch. J. The defendant having consented to become
bound as surety for the rent of the premises leased to Mrs. Knowlton, it is but reasonable to presume that, if he was not well
acquainted with her situation before, he then made some enquiries
into her circumstances and condition, and thus became fully possessed of the facts which he now sets up as a ground of discharge.
But conceding that the defendant had no knowledge of the
social condition of Mrs. Knowlton, and that he supposed she would
be legally holden for the rent as it accrued, I am still of the opinion that he is liable on his contract. The doctrine for which his
counsel contends is thus stateq by Theobald: "The obligation of
the surety being accessory to the obligation of some person who is
the principal debtor, it is of its essence that there should be a valid
obligation of a principal debtor. The nullity of the principal
obligation necessarily induces the nullity of the accessory."
(Theob. Prin. & Sur. 2.) This is undoubtedly correct as a general
rule ; but it has its exceptions, and the case before us is one of
them.
Mr. Chitty says: "The rule that a party can not be liable upon a contract of guarantee, unless the principal has incurred a
legal responsibility, is true, in some instances, in form or words,
rather than in substance." (Chitty on Contr., 499.) He adds: "In
the case of a guarantee to answer for the price of goods to be supplied to a married woman, or goods (not necessaries) to be sold to
an infant, or other persons incompetent to contract, no doubt the
party guaranteeing, though professedly contracting only in the
character of surety, would be responsible." (Id.) He refers to
the case of Maggs v. A mes ( 4 Bing. 470), which was an action
against the defendant as surety for a married woman. There the
question was whether the undertaking of the defendant was an
original one, so as not to require it to be in writing. The court
held that it was collateral, and therefore should have been in writing. But neither the counsel nor court supposed that the defendant would not have been bound, if the contract had been in writing.
On the contrary, that was assumed. In the case of White v.
C11-:i•lcr (6 T. R. 176), it was impliedly at least conceded by Lord
Kenyon, that a guarantor or surety for a f eme covert would be
liable on his contract. (See also Chitty on Contr., 515 ; Pitman on

acquainted with her situation before, he then made some enquiries

into her circumstances and condition, and thus became fully pos-

sessed of the facts which he now sets up as a ground of discharge.

But conceding that the defendant had no knowledge of the

social condition of Mrs. Knowlton, and that he supposed she would

be legally holden for the rent as it accrued, I am still of the opin-

ion that he is liable on his contract. The doctrine for which his

counsel contends is thus stated by Theobald: “The obligation of

the surety being accessory to the obligation of some person who is

the principal debtor, it is of its essence that there should be a valid

obligation of a principal debtor. The nullity of the principal

obligation necessarily induces the nullity of the accessory.”

(Theob. Prin. & Sur. 2.) This is undoubtedly correct as a general

them.
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rule; but it has its exceptions, and the case before us is one of

Mr. Chitty says: “The rule that a party can not be liable up-

on a contract of guarantee, unless the principal has incurred a

legal responsibility, is true, in some instances, in form or words,

rather than in substance.” (Chitty on Contr., 499.) He adds: “In

the case of a guarantee to answer for the price of goods to be sup-

plied to a married woman, or goods (not necessaries) to be sold to

an infant, or other persons incompetent to contract, no doubt the

party guaranteeing, though professedly contracting only in the

character of surety, would be responsible.” (Id.) He refers to

the case of Maggs v. Ames (4 Bing. 470), which was an action

against the defendant as surety for a married woman. There the

question was whether the undertaking of the defendant was an

original one, so as not to require it to be in writing. The court

held that it was collateral, and therefore should have been in writ-

ing. But neither the counsel nor court supposed that the defend-

ant would not have been bound, if the contract had been in writing.

On the contrary, that was assumed. In the case of White v.

(.'u_\'Icr (6 T. R. 176), it was impliedly at least conceded by Lord

Kenyon, that a guarantor or surety for a feme covert would be

liable on his contract. (See also Chitty on Contr., 515 ; Pitman on
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Prin. and Surety, 13; Bnchmyr v. Darnall (2 Ld. Raym. I085) :

KIMBALL

V.

NEWELL

32 3

Harris \'. Hunchback (I Burr. 373) ; Chopin v. Lapham (20 Pick.

Prin. and Surety, 13; Buchmyr v. Darna./l (2 Ld. Raym. 1o85):
Harris\'. Hunchback (1 Burr. 373); Chap-in v. Lapham (20 Pick.

467)-

The doctrine of the civil law is very clear and satisfactory on

this subject. It is as follows: “Although the obligation of a surety

467).
The doctrine of the civil law is very clear and satisfactory on
this subject. It is as follows: "Although the obligation of a surety
be only an accessory to th'at of the principal debtor, yet he who has
bound himself surety for a person who may get himself relieved
from his obligation, such as a minor, or a prodigal who is interdicted, is not discharged from his suretyship by the restitution of
the principal debtor: and the obligation subsists in his person ;
unless the restitution were grounded upon some fraud, or other
vice which would have the effect to annul the right of the creditor." (Dom. B. 3 tit. 4 § 1, art. IO, Strahan's ed.) Again: "If the
principal obligation was annulled only because of some personal
exception which the principal debtor had, as if it was a minor,
who, in consideration of his being under age, got himself relieved
from an engagement by which he suffered some prejudice, and
that there had been no fraud on the creditor's part; the restitution
of the minor would have indeed this effect, that it would annul
his obligation to the creditor, and his engagement to save harmless
his surety, if he desired to be relieved from it. But the said restitution of the minor would not in the least invalidate the surety's
obligation to the creditor. For it was only to make good the
obligation of the minor, in case he should be relieved from it on
account of his age, that the creditor took the additional security
of a surety." (Id., B. 3, tit. 4 § 5, art. 2; and see 1 Ev. Poth. on
Obi. 237.)
I am satisfied that the decision of the court below was right,
and that the judgment should be affirmed.
BEARDSLEY, J. I think the defendant was estopped from
denying the competency of Mrs. Knowlton to bind herself by the
covenant she assumed to execute. The defendant by his covenant
admits she was thus bound, and he shall not be allowed to gainsay
it by alleging her incapacity to make a legal contract. Had she
been induced to enter into this engagement by fraud or imposition,
or upon a usurious consideration, the case might have been otherwise; but the defendant, although a surety, cannot be permitted,
on the ground now set up, to deny the legal existence of a covenant
which is explicitly conceded by his own deed. (Co. Litt. 352, a,
note 3o6; I Stark. Ev. 302, Am. ed. of 1830; Greenl. Ev. §§ 22
to 26, and the notes.)
The judgment of the court below is right, and should be
affim1ed.
Judgment affirmed.

be only an accessory to that of the principal debtor, yet he who has

bound himself surety for a person who may get himself relieved

from his obligation, such as a minor, or a prodigal who is inter-

dicted, is not discharged from his suretyship by the restitution of

the principal debtor: and the obligation subsists in his person;

unless the restitution were grounded upon some fraud, or other

vice which would have the effect to annul the right of the cred-

itor.” (Dom. B. 3 tit. 4 § 1, art. IO, Strahan’s ed.) Again: “If the

principal obligation was annulled only because of some personal

exception which the principal debtor had, as if it was a minor,

who, in consideration of his being under age, got himself relieved

from an engagement by which he suffered some prejudice, and

that there had been no fraud on the creditor’s part; the restitution

of the minor would have indeed this effect, that it would annul

his obligation to the creditor, and his engagement to save harmless
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his surety, if he desired to be relieved from it. But the said resti-

tution of the minor would not in the least invalidate the surety’s

obligation to the creditor. For it was only to make good the

obligation of the minor, in case he should be relieved from it on

account of his age, that the creditor took the additional security

of a surety.” (Id., B. 3, tit. 4 § 5, art. 2; and see I Ev. Poth. on

Obl. 237.)

I am satisﬁed that the decision of the court below was right,

and that the judgment should be affirmed.

BEARDSLEY, J. |I think the defendant was estopped from

denying the competency of Mrs. Knowlton to bind herself by the

covenant she assumed to execute. The defendant by his covenant

admits she was thus bound, and he shall not be allowed to gainsay

it by alleging her incapacity to make a legal contract. Had she

been induced to enter into this engagement by fraud or imposition,

or upon a usurious consideration, the case might have been other-

wise; but the defendant, although a surety, cannot be permitted,

on the ground now set up, to deny the legal existence of a covenant

which is explicitly conceded by his own deed. (Co. Litt. 352, a,

I

note 306; I Stark. Ev. 302, Am. ed. of 1830; Greenl. Ev. §§ 22

to 26. and the notes.)

The judgment of the court below is right, and should be

afﬁrmed.

Judgment affirmed.

Digitized by

Origil'lal from

UNIVERSITY OF

ICHIGAN

[Chap. VI

HAZARD V. GRISWOLD

324 HAZARD v. GRISWOLD [Chap. VI

104. HAZARD, et al, v. GRISWOLD, 21 Fed. 178.

United States Circuit Court of Appeals, 1884.

104-

Duress of the principal is no defense to the surety, unless he

became bound in ignorance of the facts constituting the duress.

H~ARD,

et al, v. GRISWOLD, 21 Fed. 178.
United States Circuit Court of Appeals, 1884.

Action of Debt on Bond.

Duress of the principal is no defense to the swrety, unless he
beca1ne b01md in ignorance of the facts constituting th-e duress.

Edwin Metealf, for plaintiffs.

Sam’1 R. Honey and Arnold Greene, for defendant.

Before GRAY and COLT, H.

Action of Debt on Bond.
Edwin 11-fetcalf, for plaintiffs.
Sam'l R. Hon.ey and Arnold Greene, for defendant.
Before GRAY and COLT, JJ.
GRAY, Justice. This is an action of debt, commenced in the
Supreme Court of the State of Rhode Island, on March 3, 1883,
by four citizens of Rhode Island against a citizen of New York, on
a bond dated August 24, 1868, and executed by Thomas C. Durant
as principal, and the defendant and S. Dexter Bradford as sureties, binding them jointly and severally to the plaintiffs in the sum
of $53,735, the condition of which is that Durant "shall on his part
abi.de and perform the orders and decrees of the Supreme Court of
the State of Rhode Island in the suit in equity of Isaac P. Hazard
and others against Thomas C. Durant and others, now pending
in said court within and for the cou~ty of Newport."
The breach assigned in the declaration is that Durant has not
performed a decree by which that court, on December 2, 1882,
ordered him to pay into its registry the sum of :fH6,071,659.97.
(That part of the opinion preceding consideration of fifth plea
is 0mitted.)
The fifth plea alleges that Durant, at the time and place of
the making of the supposed writing obligatory, "was unlawfully
imprisoned by the said plaintiffs and others in collusion with them,
and then and there detained in prison, until, by the force and
duress of imprisonment of him, the said Thomas C. Durant, he,
with the said defendant as surety, made the said writing, signed
and sealed and delivered the same to the said plaintiffs as their
deed." To this plea the plaintiffs have demurred, because it does
not allege that the writing was executed by the defendant under
force and duress of imprisonment of himself, nor that he did not
vo~untarily execute it as surety with knowledge that it was executed by Durant as pri.ncipal under force and duress of imprisonment, as alleged in the plea. This plea does not set forth facts
enough to make out a defense. Duress at common law( where no
statute is violated, is a personal defense, which can only be set up
by the person subjected to the duress; and duress to the principal
will not avoid the obligation of a surety; at least, unless the surety,
at the time of executing the obligation, is ignorant of the circum-:

GRAY, Justice. This is an action of debt, commenced in the

Supreme Court of the State of Rhode Island, on March 3, 1883,

by four citizens of Rhode Island against a citizen of New York, on

a bond dated August 24, 1868, and executed by Thomas C. Durant

as principal, and the defendant and S. Dexter Bradford as sure-

ties, binding them jointly and severally to the plaintiffs in the sum

of $53,735, the condition of which is that Durant “shall on his part

abide and perform the orders and decrees of the Supreme Court of

the State of Rhode Island in the suit in equity of Isaac P. Hazard

and others against Thomas C. Durant and others, now pending

in said court within and for the county of Newport.”

The breach assigned in the declaration is that Durant has not
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performed a decree by which that court, on December 2, 1882,

ordered him to pay into its registry the sum of $16,o7I,659.97.

(That part of the opinion preceding consideration of ﬁfth plea

is omitted.)

The ﬁfth plea alleges that Durant, at the time and place of

the making of the supposed writing obligatory, “was unlawfully

imprisoned by the said plaintiffs and others in collusion with them,

and then and there detained in prison, until, by the force and

duress of imprisonment of him, the said Thomas C. Durant. he,

with the said defendant as surety, made the said writing, signed

and sealed and delivered the same to the said plaintiffs as their

deed.” To this plea the plaintiffs have demurred, because it does

not allege that the writing was executed by the defendant under

force and duress of imprisonment of himself, nor that he did not

voluntarily execute it as surety with knowledge that it was exe-

cuted by Durant as principal under force and duress of imprison-

ment, as alleged in the plea. This plea does not set forth facts

enough to make out a defense. Duress at common law( where no

statute is violated, is a personal defense, which can only be set up

by the person subjected to the duress; and duress to the principal

will not avoid the obligation of a surety; at least, unless the surety,

at the time of executing the obligation, is ignorant of the circum-
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stances which render it voidable by the principal. Thompson v.

AUCHAMPAUGH V. SCHMIDT

Lockwood, 15 Johns. 256; Fisher v. Shattuck, 17 Pick. 252;

stances which render it voidable by the principal. Thompson v.
Lockux>od, 15 Johns. 256; Fisher v. Shattttck, 17 Pick. 252;
Robinson v. Gould, I I Cush. 55; Bou'tn<In v. Hiller, 130 Mass.
153; HMris v. Carmody, 131 Mass. 51; Griffith v. Sitgrecwes, go
Pa. St. 161. The case of H<M.Ves v. M<Wchant, I Curtis 136, in
this court, was not a case of duress at common law, but of oppression by the illegal exercise of official power in excess of statute
authority, and was decided upon that ground. * * *
Demurrers sustained.

Robinson v. Gould, 11 Cush. 55; Bozwnan v. Hiller, 130 Mass.

153; Harris v. Carmody, I31 Mass. 51; Griﬂith v. Sitgreaves, 90

Pa. St. 161. The case of Hwwes v. Marchaut, I Curtis 136, in

this court, was not a case of duress at common law, but of oppres-

sion by the illegal exercise of ofﬁcial power in excess of statute

authority, and was decided upon that ground. * * *

Demurrers sustained.

SECTION 3. DEFENSE FOUNDED UPON EXTINGUISHMENT OR

SUSPENSION OF LIABILITY OF THE PRINCIPAL

DEBTOR TO THE CREDITOR

I05. AUCHAMPAUGH, Adm’r., v. SCHMIDT, 7o Iowa 642,

27 N. W. 805.

Supreme Court, Iowa, 1886.

A elaim barred as against the principal by the statute of limi-

tations is barred as against the surety also.

Action upon a promissory note purporting to be executed as

SECTION 3. DEFENSE FOUNDED UPON EXTINGUISHMENT OR
SUSPENSION OF LIABILITY OF THE PRINCIPAL
DEBTOR TO THE CREDITOR

a joint note by one Charles Leipold and the defendant. The note

was executed in Illinois, where Leipold lived, and still lives. It
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became due May 23, 1871, and this action was commenced Jan-

uary 28, 1885. The defendant pleaded that he signed the note

merely as surety: that under the law of Illinois the note became

105.

AUCHAMPAUGH, Adm'r., v. SCHMIDT, 70 Iowa 6.p,
27 N. W. 8o5.

barred as against Leipold by the statute of limitations; and that,

being barred as against Leipold, the principal, it was barred as

Supreme Court, Iowa, 1886.

against his surety, the defendant. There was a trial to a jury, and

A claim barred as against the principal by the statute of limitations is barred as against the surety also.

a peremptory instruction was given to ﬁnd for the plaintiff. Verdict

and judgment were rendered accordingly, and the defendant

appeals.

Wood-u-ard <5* Cook, for appellant.

Action upon a promissory note purporting to be executed as
a joint note by one Charles Leipold and the defendant. The note
was executed ·in Illinois, where Leipold lived, and still lives. It
became due May 23, 1871, and this action was commenced January 28, 1885. The defendant pleaded that he signed the note
merely as surety; that under the law of Illinois the notP. became
barred as against Leipold by the statute of limitations ; and that,
being barred as against Leipold, the principal, it was barred as
against his surety, the defendant. There was a trial to a jury, and
a peremptory instruction was given to find for the plaintiff. Verdict
and judgment were rendered accordingly, and the defendant
appeals.
~Voodu'<lrd & Cook, for appellant.
E. E. H asner and Daniel Sm'yser, for appellee.

E. E. Hasner and Daniel Smyser, for appellee.

ADAMS, J. The note was executed to one Schneider, the

plaintiff’s intestate. The fact that the note was signed by the

defendant as surety was proven only by the defendant's wife. An

objection was raised to her testimony on the ground that she was

an incompetent witness to prove such fact as against an adminis-

trator. Theicourt overruled the objection, and the evidence was

admitted, and no question is now raised as to the correctness of

ADAMS, J. The note was executed to one Schneider, the
plaintiff's intestate. The fact that the note was signed by the
defend ant as surety was proven only by the defendant's wife. An
objection was raised to her testimony on the ground that she was
an incompetent witness to prove such fact as against an administrator. The •Court overruled the objection, and the evidence was
admitted, and no question is now raised as to the correctness of
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that ruling. If we should be of the opinion that she was incom-

petent, and that there was no proper evidence that the defendant's

relation to the note was that of surety, we could not afﬁrm upon

that ground, because we do not know that the defendant might

not have introduced other evidence upon the point if his wife’s

testimony had been excluded.

We come, then, to the question raised by the answer and the

admitted evidence of suretyship, and that is as to whether a claim

which is barred by the statute of limitations, as against the prin-

cipal debtor, is by reason thereof barred also as against a surety.

In answer to this question, we have to say that we think that it is.

No authority has been cited upon either side which is directly in

point. Ordinarily, we may presume that, where the statute has

fully run as against the principal, it would happen that it had fully

run as against the surety. But the case before us has this peculiar-

ity:\The defendant, when the note was executed, resided in Illi-

nois. Before the note was barred by the statute of that state he

removed to Iowa, and before the statute of this state had fully

~run the action was commenced} If, then. the defendant were a

principal debtor, the note would not be barred as against him, how-
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eyer it might be as against Leipold. He must therefore rely solely

upon the fact that he is surety upon the note, and upon the bar as

against Leipold. Such being the case, it is perhaps not surpris-

ing that no authority should be cited that is precisely in point. It

becomes our duty, therefore, to attempt to determine the case on

principle. Qt would not be denied that a surety upon a note may

set up any meritorious defense which the principal, if sued, might

set up in his own behalf. Now, when the statute of limitations

has run as against the principal, the law excuses him from setting

up any meritorious defense which he may have, and allows him

to rely upon the technical defense of the statute alone. The theory

is that he was not under obligations to preserve any longer the

evidence of his meritorious defense if he had any, and so the court

will not inquire whether he had such defense or not. I~

has been very properly denominated the statute of repose. As the

sure y is a owe 0 se ~@~ which tl_1_e_p_ri_n_-__

cipal mightliave set up, _we are_notableio sernwhy l1e_shou1d_b§._

ie'nired "4 ' h defense after the rin-

cipal was not bound to do so. A in, when a surety pays a debt,

ii?

suret a ' ebt after it had become barred as a ainst the

principal, would be remediless. 0 ' ' t a f

creditor, by his own dilatoriness h llowed to put the

that ruling. If we should be of the opinion that she was incompetent, and that there was no proper evidence that the defendant's
relation to ~he note was that of surety, we could not affirm upon
that ground, because we do not know that the defendant might
not have introduced other evidence upon the point if his wife's
testimony had been excluded.
We come, then, to the question raised by the answer and the
admitted evidence of suretyship, and that is as to whether a claim
which is barred by the statute of limitations, as against the principal debtor, is by reason thereof barred also as against a surety.
In answer to this question, we have to say that we think that it is.
No authority has been cited upon either side which is directly in
point. Ordinarily, we may presume that, where the statute has
fully run as against the principal, it would happen that it had fully
nm as against the surety. But the case before us has this peculiarity :\The defendant, when the note was executed, resided in Illinois. Before the note was barred by the statute of that state he
removed to Iowa, and before the statute of this state had fully
· run the action was commenced.· If, then, the defendant were a
principal debtor, the note would not be barred as against him, however it might be as against Leipold. He must therefore rely solely
upon the fact that he is surety upon the note, and upon the bar as
against Leipold. Such being the case, it is perhaps not surprising that no authority should be cited that is precisely in point. It
becomes our duty, therefore, to attempt to determine the case on
principle. ~t would not be denied that a surety upon a note may
set up any meritorious defense which the principal, if sued, might
set up in his own behalf. Now, when the statute of limitations
has run as against the principal, the law excuses him from setting
up any meritorious defense which he may have, and allows him
to rely upon the technical defense of the statute alone. The theory
is that he was not under obligations to preserve any longer the
evidence of his meritorious defense if he had any, and so the court
wiH not inquire whether he had such defense or not. The statut&
ose. As the
has been very properly denominated the statut
sure y ts a owe o se up any mentorimis defense which the principal migl~t have set up, _we are~not.able..to see why .he.sbol!1(f_bi_
ieq11ired to preser ve the evideiice of such defense after the principal was not bound to do so. A in, when a surety pays a debt,
1t 1
t e rinci a or e1m
u a
ebt after it had become barred as a ainst the
_ principal, would be remediless. --'~~""-"Lio-......................_._............._"""!.!_~
creditor, by his own dilatoriness
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might have protected himself. It may be concedgd that_he might.

“BIT, pracfically, sureties often overlook their obligations if their

attention is I_i0t_¢alle?l to them, and we 215 not {H512 tﬁ the j'usF‘

protection of the rights of the creditor requires that we should

l hcl_ti__so_stri_c_t a rule against them as that for which the_ plaintiff

"_(§)_ntends.

It is said, however, that the defendant, if he is allowed to

plead the bar of the statute at all as against the principal, should

have averred and shown that no judgment in fact had been ren-

dered against the principal.‘ But we think that we would be jus-

tiﬁed in assuming, from the plea made, that judgment had not

been rendered until it was averred and shown by the plaintiff to

the contrary.

Reversed.

106. VILLARS v. PALMER, Adm'r, et al., 67 Ill. 204.

Supreme Court, Illinois, 1873.

A elaim barred as agminst the principal by the statute of limi-

tations is not necessarily barred as against the surety.

This was a bill in chancery, by Vllilliam Villars, against Levin
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T. Palmer, administrator of the estate of Guy Merrill. deceased.

.,gtrety in such position. It is not a full answer to say that a surety
might have protected liimself. It may be conceded that _he might.
:But, prachcally, sureties often overlook their obligations if their
~tion is_~ot_call~d tQ them. and we dO not thiiik that the JUSF ~otection o~ the rigl].ts of the creditor require~ that we _~hould
hold -so_ ~_trj~~ a _r~~~ainst them as that~which -the plaintiff
-SO!lt~nds.
..
It is said, however, that the defendant, if he is allowed to
plead the bar of the statute at all as against the principal, should
have averred and shown that no judgment in fact had been rendered against the principal." But we think that we would be justified in assuming, from the plea made, that judgment had not
been rendered until it was averred and shown by the plaintiff to
the contrary.
Reversed.

and Johm G. Leverich, to enjoin proceedings at law by Palmer as

administrator of the estate of Merrill, for the use of Leverich,

upon a promissory note, given by one G~aj'lor"as“pﬁi-

1o6.

cipal, and signed by the complainant as surety, and payable to said

Guy Merrill as master in chancery. The bill showed that the

VILLARS v. PALMER, Adm'r, et al., 67 Ill. 204Supreme Court, Illinois, I87J.

estate of Taylor was_solvent, and that the debt could have been

A claim barred as again.st the principal by the statute of limitations is not necessarily barred as again.st the sitrety.

made if the claim had been presented before it was barred by the

two years limitation. The court below dismissed the bill, and the

complainant appealed.

This was a bill in chancery, by William Villars, against Levin
T. Palmer, administrator of the estate of Guy Merrill, deceased.
and John G. Leverich, to enjoin proceedings at law by Palmer as
administrator of the estate ·of Merrill, for the use of Leverich,
upon a promissory note, given by one George W. Taykirasj>rmcipal, and signed by the complainant as surety, and payable to said
Gny Merrill as master in chancery. The bill showed that the
estate of Taylor was. solvent, and that the debt could have been
made if the claim had been presented before it was barred by the
two years limitation. The court below dismissed the bill, and the
complainant appealed.
Messrs. Townsend & Young, and Mr. JZ. S. Te"y, for the
appellant.
Mr. 0. L. Davis and Mr. J.B. Mann, for the appellees.
SHELDON, J. The claim on the part of the surety in this
case is, that, as by the neglect of the creditor to present his claim
against the estate of Taylor, the principal, all remedy in respect
to the debt has been lost against the estate of the principal, that
should operate to discharge the surety.
The complaint is of mere delay, not of any affirmative act on
the part of the creditor, whereby the surety has been affected.

Messrs. Townsend <9 Y oung, and Mr. E. S. Terry, for the

appellant.

Mr. O. L. Davis and Mr. J. B. Mann, for the appellees.

SHELDON, J. The claim on the part of the surety in this

case is, that, as by the neglect of the creditor to present his claim

against the estate of Taylor, the principal, all remedy in respect

to the debt has been lost against the estate of the principal, that

should operate to discharge the surety.

The complaint is of mere delay, not of any afﬁrmative act on

the part of the creditor, whereby the surety has been affected.
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But it is the well established rinciple, that mere delav on the art

Qf the creditor to prggeed against the prmcipal does not dischargp

~

In cases of this sort, there is not any duty of actiyg diligei;i_c_e_:

the responsibility of the saret,.
·
In cases of this sort, there is not any duty of act~y~ dilig~nc~
incumbent on tl1e--creilitor. -All that the surety has the right to
'YeCfuire of the creditor, in thDbsence of any statute prov1s1on, rs,
t~!!_!!o_~ffiripat~~ act ~sha~l _!>_~-~-~me that will operate to his prejudice. It is his business to see that the principal pays.
'I'he law furnished the surety here with ample remedies for •
his protection. He might have paid the debt according to his undertaking, and have sued the principal himself; or he might have
gone into a court of equity after the debt became due, and obtained
a decree that the principal should pay it ; or he might, under the
statute, have given to the creditor written llotice to put the note
in suit, and thus have compelled him to sue the principal.
If he has seen fit to lie by, and the neglect to proceed against
the principal in his life time, or against his estate after his decease,
has been the means of depriving the surety of his indemnity, he
must abide by the loss, and cannot throw it upon the creditor.
\Vithout more, we need but to refer to the cases of The People
v. White et al. I I Ill. 342, and TtJ>•lor v. Beck, 13 id. 376, where
the subject is fully considered and the authorities cited. In the
former case, the very point made by the surety here is decided
adversely to him.
Uncler the statute of March 4, 186<), Sess. Laws 186<), p. 305,
where the principal maker of a joint note has departed this life,
it is made the duty of the holder of the note to present the same
against the estate of the decedent for allowance, to the proper
court, within two years after the granting of the letters of administration. But that statute is too late to affect the present case.
The decree of the court below dismissing the bill is affirmed.
Decree affirmed.

incuin5_~ditor. All that the surety has the right to

1'6 Ill CC O 3.Ilv S 3 ll E PTOVISIOH, IS,

tha_t’r_1o_1f'ﬁ_r_i_11itive act shall be done that will operatt¥o_his preju-

dice. It is his bifsmess to see_that‘ithe principal pays.

”’_Th<?law furnished the surety here with ample remedies for '

his protection. He might have paid the debt according to his un-

dertaking, and have sued the principal himself; or he might have

gone into a court of equity after the debt became due, and obtained

a decree that the principal should pay it; or he might, under the

statute, have given to the creditor written ftotice to put the note

in suit, and thus have compelled him to sue the principal.

If he has seen ﬁt to lie by, and the neglect to proceed against

the principal in his life time, or against his estate after his decease,

has been the means of depriving the surety of his indemnity, he

inust abide by the loss, and cannot throw it upon the creditor.

Without more, we need but to refer to the cases of The People
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v. White et al. 11 Ill. 342, and Taylor v. Beck, 13 id. 376, where

the subject is fully considered and the authorities cited. In the

former case, the very point made by the surety here is decided

adversely to him.

Under the statute of March 4, 1869, Sess. Laws 1869, p. 305,

where the principal maker of a joint note has departed this life,

it is made the duty of the holder of the note to present the same

against the estate of the decedent for allowance, to the proper

court, within two years after the granting of the letters of admin-

istration. But that statute is too late to affect the present case.

The decree of the court below dismissing the bill is afﬁrmed.

Decree 3.ﬁ‘lI'I'I.leCl. .
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50 Am. St. R. 75.

Supreme Court of Errors, Connecticut, 1895.

107. EISING

If the running of the statute of Iimitations is suspended as

to the principal it is suspended as to the surety also. -

v.

ANDREWS, Executor, 66 Conn. 58, .33 Atl. 585,
50 Am. St. .K. 75.
Supreme Court of Errors, Connecticut, 1895.

Action on a bond given by the defendant’s testator as surety,

brought to the Superior Court in Fairﬁeld county and tried to the

court, T HAYER, J.; facts found and judgment rendered for the

plaintiff, and appeal by the defendant for alleged errors of the

If the running of the statute of limitations is suspended as
to the principal it is suspended as to· tke surety also.
·

court. No error.

The case is sufficiently stated in the opinion.

Howard B. Scott, for the appellant (defendant).

Lyman D. Brewster and John H. Perry, for the appellee

(plaintiff).

ANDREWS, C. J. The plaintiff is the only living partner of the

late ﬁrm of E. Eising & Co. The defendant is the sole surviving

executor of the will of Thomas F. Fay, late of Danbury, deceased.

In his lifetime, Fay had become obligated in a bond as surety for

one Thomas F. Rowan, as principal, for which he bound himself,

his heirs, executors and administrators, jointly and severally with
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the said Rowan, in the penal sum of two thousand dollars to the

said E. Eising & Co., conditioned that the said Rowan, who had

been employed by the said ﬁrm as salesman and collector, “shall

well and faithfully discharge his duties as such collector and agent,

and shall also account for all moneys, property and other things

which may come into his possession or control by reason of his

appointment and employment as such agent and collector.” Fay

died on the 25th day of June, 1892. On the ﬁfth day of July next

thereafter. the Court of Probate for the District of Danbury lim-

ited and allowed six months from said date for the presentation of

claims against his estate. After Fay’s death , and between June

25th, 1892, and August 26th, 1893, Rowan received as such col-

lector and agent from the customers of E. Eising & Co. more than

two thousand dollars of money which belonged to the plaintiff, but

which he appropriated to his own use—of which amount the sum

of $739.41 was misappropriated by Rowan after May 26th, 1803)

This defalcation of Rowan was by him fraudulently concealed from

the plaintiff, and was not discovered by the plaintiff until the ﬁrst

day of September, 1893. He then made demand of Rowan that

he should account for and pay over to the plaintiff the said amount

which he had misappropriated, but Rowan has at all times neg-

Action on a bond given by the defendant's testator as surety,
.brought to the Superior Court in Fairfield county and tried to the
court, THAYER, J.; facts found and judgment rendered for the
plaintiff, and appeal by the defendant for alleged errors of the
court. No error.
The case is sufficiently stated in the opinion.
Howard B. Scott, for the appellant (defendant).
L:mian D. Brewster and John H. Perry, for the appellee
(plaintiff).
ANDREWS, C. J . The plaintiff is the only living partner of the
late firm of E. Eising & Co. The defendant is the sole surviving
executor of the will of Thomas F. Fay, late of Danbury, deceased.
In his lifetime, Fay had become obligated in a bond as surety for
one Thomas F . Rowan, as principal, for which he bound himself,
his heirs, executors and administrators, jointly and severally with
the said Rowan, in the penal sum of two thousand dollars to the
said E. Eising & Co., conditioned that the said Rowan, who had
been employed by the said firm as salesman and collector, "shall
well and faithfully discharge his duties as such collector and agent,
and shall also account for all moneys, property and other things
which may come into his possession or control by reason of his
appointment and employment as such agent and collector." Fay
dit:d on the 25th day of June, 18g2. On the fifth day of July next
thereafter, the Court of Probate for the District of Danbury limited and allowed six months {rom said date for the presentation of
claims against his estate. After Fay's death , and between June
25th, 1892, and August 26th, 18g3, Rowan received as such collector and agent from the customers of E. Eising & Co. more than
two thousand dollars of money which belonged to the plaintiff, but
which he appropriated to his own use-of which amount the sum
of $739.41 was misappropriated by Rowan after May 26th, 18Q3J
This defakation of Rowan was by him fraudulently concealed from
the plaintiff, and was not discovered by the plaintiff until the first
day of September, 18g3. He then made demand of Rowan that
he should account for and pay over to the plaintiff the said amount
which he had misappropriated, but Rowan has at all times neg-
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continues to be wholly insolvent.

lected and reiused so to do. He was then and at all times since
continues to be wholly insolvent.
The plaintiff notified the defendant of such defalcation on the
26th day of September, 1893, and presented to him, as such executor, the claim of said partnership on said bond; and on the 18~h
day of November, 1893, made demand on him for the amount of
the said bond, but the defendant refused to pay it. This suit was
brought on the 21st day of November, 1893.
The defendant claimed as matter of law, that upon these
facts the plaintiff was barred by the statute of limitations from recovering in this action for any sums of money misappropriated by
Rowan prior to May 26th, 1893. And that the fraudulent concealment by Rowan of his misappropriation did not prevent the statute
of limitations from running in favor of the defendant, nor postpone
the time of the arising of the cause of action upon the bond until
the plaintiff discovered the misappropriation. The court did not so
hold, but rendered judgment for the plaintiff for the amount of
the. bond with interest from the date of the demand. The defendant appealed to this court.
The bond on which this suit is brought contains two conditions: first, that Rowan should faithfully discharge his duty as
agent and collector for the said cp-partnership ; and second, that he
should account for all moneys, property, or other thing that should
come into his hands, possession, or control, by reason of his employment as such agent and collector. A breach of each of these
conditions is alleged in the complaint, and the facts found by the
court show that each had been broken by Rowan.
Section 581 of the General Statutes-being a statute concerning the estates of deceased persons-provides that "when a right
of action shall accrue after the death of the deceased, it shall be exhibited within four months after such right of action shall accrue";
\ and that unless exhibited within such time the creditor shall be
forever debarred of all right to recover the claim..
The breach of the second condition named in the bond took
place, and the right of action th~reon accrued, not earlier than the
first of September, 1893, and within four months next before the
claim was exhibited to the defend ant. The Superior Court might
well have rendered its judgment entirely .on the breach of that
condition in the bond. McKim v. Glo·uer. 161 Mass. 418. And
there is nothing in the case to show that it did not. Counsel for
the defendant does not dwell on this part of the case.
Vnder the statute above recited the defendant admits that the
plaintiff is entitled to recover the 1111~ gf $139,41, d@ hcing th.:::-_

The plaintiff notiﬁed the defendant of such defalcation on the

26th day of September, 1893, and presented to him, as such ex-

ecutor, the claim of said partnership on said bond ; and on the 18th

day of November, 1893, made demand on him for the amount of

the said bond, but the defendant refused to pay it. This suit was

brought on the 21st day of November, 1893.

The defendant claimed as matter of law, that upon these

facts the plaintiff was barred by the statute of limitations from re-

covering in this action for any sums of money misappropriated by

Rowan prior to May 26th, 1893. And that the fraudulent conceal-

ment by Rowan of his misappropriation did not prevent the statute

of limitations from running in favor of the defendant,nor postpone

the time of the arising of the cause of action upon the bond until

the plaintiff discovered the misappropriation. The court did not so

hold, but rendered judgment for the plaintiff for the amount of

the‘bond with interest from the date of the demand. The defend-

ant appealed to this court.

The bond on which this suit is brought contains two condi-
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tions: ﬁrst, that Rowan should faithfully discharge his duty as

agent and collector for the said co-partnership ; and second, that he

should account for all moneys, property, or other thing that should

come into his hands, possession, or control, by reason of his em-

ployment as such agent and collector. A breach of each of these

conditions is alleged in the complaint, and the facts found by the

court show that each had been broken by Rowan.

Section 581 of the General Statutes being a statute concern-

ing the estates of deceased persons—provides that “when a right

of action shall accrue after the death of the deceased, it shall be ex-

hibited within four months after such right of action shall accrue”;

and that unless exhibited within such time the creditor shall be

forever debarred of all right to recover the claim. .

The breach of the second condition named in the bond took

place, and the right of action thereon accrued, not earlier than the

ﬁrst of September, 1893, and within four months next before the

claim was exhibited to the defendant. The Superior Court might

well have rendered its judgment entirely on the breach of that

condition in the bond. McKim v. Glover, 161 Mass. 418. And

there is nothing in the case to show that it did not. Counsel for

the defendant does not dwell on this part of the case.

Under the statute above recited the defendant admits that the

plaintiff is entitled to re ' '
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=m10\u1,t_0Lmone ' ___

s next efore the claim was ex‘mbi§dF~

"§i.?I§‘that because ofjl1a1.s'tati1tc_tI1t;.1)l_5intiff ca1mQt.~ '

any moneys wrongfully appropriated by Rowan prior to the said

r~naQ@mes~i@m.uimmmEc c. _

this action would_never haye been contested. I_t_ i_s_a_nothLrstatut§

which causes thedispu_te. Section 1389 enacts that: “If any per-

son, liable to an action by another, shall fraudulentl~

him the existence_Qf_th_e_§.8L1S£.91".§l1£l1_action said cau_s_e__o_f action_

shall be dee~t saidperson sol__ia_b_l_e therefor,

afﬁthc time whentllgpgson_;41ti@d_to_sue1hercon shall. ﬁrst. dis-

cover its existence!’ Applied to a cause of action, the term to

accrue means to arrive; to commence; to come into existence; to

become a present enforcible demand. And the true meaning of this

statute is, that in cases to which it is applicable, the cause of action

does not come into exisience until it is discovered by the person

entitled to sue thereon. The effect of this statute upon the present L/

case is that no cause 0 action came into existence by reas n of

Rowan’s defalcation until it was discovered by the plaintiff. 3

It is admitted by the defendant that this is the effect of the
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statute, if limited to Rowan himself. But the defendant says that

the fraudulent concealment by Rowan does not prevent the accru-

ing of a cause of ac_tion againsthim, the defendant. He says that

fraudulent concealment of a cause of action prevents the running

of the statute of limitations only in favor of the very party who

commits the fraudulent concealment. He cites “food onI}imita-

tions _(~T3g,‘and the cases there referred to, as

authority. Stated in somewhat different language the claim of the

defendant is, ~ction was

ige_z§n of the last quoted statute suspended, as against Rowan,

until the defalcation was ElISCICWCTre(‘l,"_veI'Ill'é accruing of a cause of

action was not suspended against this Elefendant; tl1at_as_ag_amst_

him ' ise of action arose ' ' com-

mitted the defalcation and as it appears by the case that all of

tian our months before the claim was exhibited to him, he can-

not be made liable for that art.

~lmy'%r rather it is a fatal

error—in this argument. It conﬂicts with the most essential fea-

ture of the law relating to surety and principal. The laintiff

seeks to recover damages on account of the defalcation of Rowan.

Ihc argument of the defendant assumes that a cause of action for

such defalcation could exist against him before any cause ion

1s next efore the claim was cxhib1teCI to him.
he inp_amtt C?-1lllQl recover for
sists t hat -ecau-se of lliaLSt
anvmoneys;-r~ngfully appropriated by Rowan prior to the said
~<J~ _ll}_Qnths.
t11a -~~-~1~srood alone it is more fbari1il<ely that
this action would never haye been contested. It Ls _a_nother sta}_!:!~~
which causes the _dispute. Section 1389 enacts that: "If any person, liableto an actio~)' another, shall fraudulently conc;~alliom_
him the existence oLt~se t ucl] action, said caus~ _Q_f a~tion_
shall be deemed to accrne against said person sq.J.lli.hl.e. therefo.r,
at the time when the erson ntitled to sue thereon shall firs_Ldiscov-e r its c~ist~~~-~· Ap-plied to a cause of action, the term to
accrue means to arrive; to commence ; to come into existence; to
become a present enforcible demand. And the true meaning of this
statute is, that in cases to which it is applicable, the cause of action
does not come into exitence until it is discovered by the person
entitled to sue trereon. The effect of this statute upon the present L-case is that no cause o action came into existence by reas'ln of
Rowan's defalcation until it was discovered by the plaintiff. J
It is admitted by the defendant that this is the effect of the
statute, if limited to Rowan himself. But the defendant saX§ that
the fraudulent concealment by Rowan does not prevent the accruing of a C<!._Us_e qf ~ctj911 ag:ains.tlllm, the .dcietJ<le_~~· He says that
fr~alent concealment of a cause of action prevents the running
of the statute of 1imitations only in favor of the very party who
commits the fraudulent concealment.
cites
ood ·0n- 'Ciniifations ~age 13g;-am:t "The cases there referred to, as
authority. Stated in somewhat different language the claim of the
defendant is, .!.!Jat althoue;h the accruing of a cause of action was
by reason of the last quoted statute suspended, as against Rowan,
ur.til the defalcation was discovered, yenlre ~ccrrrTrrg-uf a cause of
action was not suspended against this defendant ; that a~ agamst
_ him. this defendant, the cause of action arose when Rowa n committed the defalcation, and as it appears by the case that all of
the defalcation, except the sum of $;z39 4 1 was committed more
than four months before the claim was exhibited to him, he cannot be made liable for that part.
It seems to us that there is a Talacy--or rather it is a fatal
error-in this argument. It conflicts with the most essential feature of the law relating to surety and principal. The plain ti ff
seeks to recover damages on account of the defalcation of Rowan.
,.The argument of the defendant assumes that a cause of action for
such defalcation could exist against him before any cause of action

He
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l

therefor against Rowan had accrued. But the law relating to
prmctpal aljg surety forbids -this. The rule is that a ;:~~ ~~
action cannot exist against a surety, as such, uple&ii ;
action exists against his principal Ordinarily the 1iahility of &weh
a~surety is m~a~~!'~_c!__p_!:~~i.sely l'>y the Ji;1bility of the-principal.
Brandt on Suretyship, § 121; Searverv. Young, 16 Vt. 658; Boone
Co1mty v. Jones, 54 Iowa 70<); Pattersons Appeal., 48 Pa. St. 345;
McCabe v. Raney, 32 Ind. 309. So long as no cause of action existed against Rowan, the principal, no cause of action existed
against the defendant or his surety. And the statute of limitations
does not begin to run in favor of any person, until there is a cause
1of action. The obligation of a surety is an obligation accessory to
that of a principal debtor, and it is of the essence of this obligation
that there should be a valid obligation of some principal. Thus,
where one agrees to become responsible for another the former
incurs no obligation as surety, if no valid claim ever arises against
the principal. Chitty on ~ontracts (II th Ed.), 788. If the prin1 cipal is not holden, neither is the surety; for there can be no acces' sory if there is no principal. De Colyar on Principal and Surety,
Amer. Ed. 39 ; Addison on Contracts, § 1II1. The existence of a
principal debtor is a condition precedent to the operation of the
contract of a surety. Hazard\'. /rt.I.Jin, 18 Pick. 95; S'l.t.Jift v. Beers,
3 Denio 70; Moun.tstephen v. Lakeman, L. R. 7 Q. B., 202; Mallet v. Ba-teman, L. R. I C. P., 163. This is only in accordance
with the general law of contracts, which prevents a contract from
becoming operative unless and until all conditions precedent are
fulfilled. Brandt on Suretyship, § 214; Farmers and M echamics'
Bank v. Kingsley, 2 Doug. (Mich.) 379. So too, whatever discharges the principal debtor discharges the surety. The liability of
a surety on a claim which is good as against the principal, ceases as
soon as the claim is extinguished against the principal. The
nature of the undertaking of a surety is such that there can be no
obligation on his part, unless there is an obligation on the part of
the principal. "It is correctly laid down, in Chitty on Contracts,
that the contract of a surety is a collateral engagement for another, -as distinguished from an original and direct 'agreement for
the party's own act; and, as stated in Theobald ~n Principal and
Surety, * * * it is a co~llary from the very definition of the
contract of suretyship, that the obligation of the surety, being
accessory to the obligation of the principal debtor or obligor, it
is of its essence that there should be a valid obligation of such A
principal, and that the nullity of the principal obligation necessarily
induces the nullity of the accessory. Without a principal, there

. But the law relating to
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a surety is meaSur_ed_pr_e_cisely y_the_1ia.bility_o£_1he_ principal.
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against the defendant or his surety. And the statute of limitations

does not begin to run in favor of any person, until there is a cause

lof action. The obligation of a surety is an obligation accessory to

rithat of a principal debtor, and it is of the essence of this obligation

I that there should be a valid obligation of some principal. Thus,

where one agrees to become responsible for another the former
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incurs no obligation as surety, if no valid claim ever arises against

the principal. Chitty on Contracts (11th Ed.), 788. If the prin-

cipal is not holden, neither is the surety; for there can be no acces-

sory if there is no principal. De Colyar on Principal and Surety,

Amer. Ed. 39; Addison on Contracts, § 11 111 . The existence of a
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‘principal debtor is a condition precedent to the operation of the

contract of a surety. H a:a‘rd v. Irwin, 18 Pick. 95 ; Swift v. Beers,

3 Denio 70; Moinitstephen v. Lakeman, L. R. 7 Q. B., 202; Mal-

let v. Bateman, L. R. I C. P., 163. This is only in accordance

with the general law of contracts, which prevents a contract from

becoming operative unless and until all conditions precedent are

fulﬁlled. Brandt on Suretyship, § 214; Farmers and Mcelmnies’

Bank v. Kingsley, 2 Doug. (Mich.) 379. So too, whatever dis-

charges the principal debtor discharges the surety. The liability of

a surety on a claim which is good as against the principal, ceases as

soon as the claim is extinguished against the principal. The

nature of the undertaking of a surety is such that there can be no

obligation on his part,.unless there is an obligation on the part of

the principal. “It is correctly laid down, in Chitty on Contracts,

that the contract of a surety is a collateral engagement for an-

other, as distinguished from an original and direct agreement for

the party’s own act; and, as stated in Theobald ‘on Principal and

Surety, * * * it is a coﬁallary from the very deﬁnition of the

contract of suretyship, that the obligation of the surety, being

accessory to the obligation of the principal debtor or obligor, it

is of its essence that there should be a valid obligation of such a

principal, and that the nullity of the principal obligation necessarily

induces the nullity of the accessory. Without a principal, there
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can be no accessory. Nor can the obligation of the surety, as

such, exceed that of the principal. * * * It would be most unjust

and incongruous to hold the surety liable, where the principal is

not bound.” STORRS, J., in Ferry v. Burehard, 21 Conn. 603. The

same general doctrine is held in many other cases in this State.

Willey v. Paulk, 6 Conn. 74; DeForest v. Strong, 8 id. 522; Bull

v. Allen, 19 id. IO1, 106; Glazier v. Douglass, 32 id. 393; Candee

v. Skinner, 40 id. 464.

It follows, then, that the fraudulent concealment bv Row

the gj§j1g|or.|§erw\I;w$W*=**'§-=-'-ween-‘-=InIIﬁTII - I u from run-

______________ V V. McCormick, 71 owa I29:

Boone County v. Jones, 54 id. 669; Charles v. Hoskins, 14 id. 471.

There is no error.

In this opinion the other judges concurred.

SECTION 4. DEFENSE FOUNDED UPON THE PRINCIPAL

DEBTOR'$ RIGHT OF SET-0OFF OR COUNTER-

CLAIM AGAINST THE CREDITOR.

I08. MAHURIN v. PEARSON, et al., 8 N. H. 539.

Superior Court of Judicature, New Hampshire, 1837.

The s11rety -is entitled to set off against a demand by the ered-
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itor a cause of action cxisting in favor of the princi[ml.

ASSUMPSIT on a note for $100, dated November 3, 1834, pay-

able to the plaintiff, in sixty days, with interest. The defendant,

Bellows, signed the note as surety for Pearson. The defendants

pleaded the general issue, with notice of set-off of demands in

favor of said Pearson. The plaintiff objected to receive said

set-off, and the evidence offered in support thereof, on the ground

of want of mutuality of the parties, the set-off being in favor of

one of the defendants only; whereupon the court rejected the

set-off, and the evidence offered. The defendant, Bellows, in

order to show a discharge from any liability on said note, offered

the testimony of a witness, that the last of December, 1834, or

the ﬁrst of January, 1835, Bellows and Mahurin had a conversa-

tion about a $100 note which Bellows had signed with Pearson.

Bellows told l\Iahurin he wished the note sued as soon as it was

out, as he did not wish to stand surety to Pearson any longer.

Mahurin said part of the note had been paid, and arrangements
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had been made with Pearson for the remainder. Mahurin also

said that he would not call on Bellows for the note, but the

had been made with Pearson for the remainder. Mahurin also
said that he would not call on Bellows for the note, but the
witness could not tell the words made use of by Mahurin.
On the above evidence the court directed a verdict for the
plaintiff, which the defendants moved to set aside.
ftVells, for the defendants.
Young, for the plaintiff.

witness could not tell the words made use of by Mahurin.

On the above evidence the court directed a verdict for the

plaintiff, which the defendants moved to set aside.

I/Vells, for the defendants.

Young, for the plaintiff.

PARKER, J. The evidence offered is not sufﬁcient to discharge

the surety. Mere delay by the creditor to collect the debt, after a

request to that effect from the surety, will not operate as dis-

charge, (3 N. H. R. 231,) and we are of opinion that the

PARKER, J. The evidence offered is not sufficient to discharge
the surety. Mere delay by the creditor to collect the debt, after a
request to that effect from the surety, will not operate as discharge, (3 N. H. R. 231,) and we are of opinion that the
evidence does not show such a renunciation of all claim upon the
surety, as can avail to discharge him without any consideration
paid, or evidence of loss sustained. 2 Stark. Rep. 228, Parker v.
· Leigh; ditto 531, Adams v. Gregg; Doug. 247, Dingu.'<lll v. Dunster; 1 Camp. 35, Whately v. Tricker; 8 Pick. 122, Baker v. Briggs;
2 Johns. Ch. Rep. 557, K,ing v. Bald-win. \Vhether evidence of
the latter description is ad.missible in such case may perhaps admit
o"f question.
But the court erred in rejecting the set-off. It being shown
that Bellows is a mere surety, we are of opinion there is sufficient
mutuality in a debt due from the plaintiff to Pearson, to authorize
it to be allowed in set-off, under our statute. ~- N. H. R. 27,
w·oods v. Carli'sle; 4 Bing. 423, Boume v. Ben.nett; 12 Ves. 349.
e.x parte Hanson; 18 Ves. 232, S. C. The cases in Vesey are
cited without disapprobation by Chancellor Kent, 4 Johns. Ch. R.
15, Dale v. Cooke, although he held as a general principle "that
joint and separate debts cannot be set off against each other in
equity any more than at law."
There are several considerations which show the propriety of
allowing the set-off in this case. If the debt from the plaintiff
to Pearson, which was offered in set-off, was contracted after that
now in suit, it very probably might have been regarded by the
parties as in effect a payment thus far. It is at least but equitable
that it should so operate, whether contracted before or after.
The rule in equity is, that if a creditor have securi

evidence does not show such a renunciation of all claim upon the

surety, as can avail to discharge him without any consideration

paid, or evidence of loss sustained. 2 Stark. Rep. 228, Parker v.

- Leigh; ditto 531, Adams v. Gregg; Doug. 247, Dingzt'all v. Dun-

ster; I Camp. 35, Whatelyv. Tricker; 8 Pick. 122, Baker v. Briggs;

2 Johns. Ch. Rep. 557, King v. Baldwin. Whether evidence of

the latter description is ad_missible in such case may perhaps admit

of question.

But the court erred in rejecting the set-off. It being shown
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that Bellows is a mere surety, we are of opinion there is sufficient

mutuality in a debt due from the plaintiff to Pearson, to authorize

it to be allowed in set-off, under our statute. Q‘i\’. H. R. 27,

Woods v. C arlisle; 4 Bing. 423, Bourne v. Bennett; 12 Ves. 349.

ex parte Hanson; 18 Ves. 232, S. C. The cases in Vesey are

cited without disapprobation by Chancellor Kent, 4 Johns. Ch. R.

15, Dale v. Cooke, although he held as a general principle “that

joint and separate debts cannot be set off against each other in

equity any more than at law.”

There are several considerations which show the propriety of

allowing the set-off in this case. If the debt from the plaintiff

to Pearson, which was offered in set-off, was contracted after that

now in suit, it very probably might have been regarded by the

parties as in effect a payment thus far. It is at least but equitable

that it should so operate, whether contracted before or after.

The rule in equity is, that if a creditor have securi

on paymen y im, is entitled to be substituted, and to have the

beneﬁt of that securit '. ,8_ Pick. 122; 4 Johns Ch. R. 129, Hayes v.

~c~ v. The East India Company; 7 Wend.

326, Evernghiin v. Ens"worth_ If, instead of having security,’ the

creditor owes the principal pa'r—t of the amount, and the principal

is willing to put it in —set-off, it is equally reasonable that the surety

benefit of that security. . 8 Pick. 122; 4 Johns Ch. R. 129, Hayes v.
We1rd; 4 Ves. 829, La'lt.' v. The East India Company; 7 \Vend.
326, E·vernghim v. E11~«.·orth. If, instead of _l:iaving security,_the
creditor owes the pr~ncjpal part of the amount, and the principal
tswilling to put it in set-off, it is equa11y reasonable that the surety
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t£r_1_e__Q__§_pnn.ci.pa.L And, moreover, it will tend to prevent

multiplicity of actions; for, should the plaintiff collect his debt of

Bellows, the latter must have an action against Pearson to re-

cover the amount, and Pearson will ‘have a right of action on the

claim now offered in set-off.

Whether any thing can be set off in this or any other case

beyond the balance due from the plaintiff, on an adjustment of all

demands between the parties which are not comprehended in the

suit, is a question not settled by this decision.

New trial granted.

o~~-\

I09. GILLESPIE, et al., v. TORRANCE, 25 N. Y. 306.

Court of Appeals, New York, 1862.

When sued upon his contract the snrety cannot set up, by way

of counterelaim, a cause of action existing in favor of the princi-

should have the benefit of the credit · · the_ creditor W--Obte_me o
e
ncipal. And, moreover, it will tend to prevent
multiplicity of actions ; for, should the plaintiff collect his debt of
Bellows, the latter mtist have an action against Pearson to recover the amount, and Pearson will ·have a right of action on the
claim now offered in set-off.
Whether any thing can be set off in this or any other case
beyond the balance due from the plaintiff, on an arljustment of all
demands between the parties which are not comprehended in the
suit, is a question not settled by this decision.
New trial granted.
~

tJ-.----r> '\

pal against the plaintiﬁ' ereditor.

Appeal from the Superior Court of the city of New York.

Action upon a promissory note against the indorser only. De-

109-

fense. that the indorsement was for the accommodation of the
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maker; that the note was one of several given for oak timber sold

GILLESPIE, et al., v. TORRANCE, 25 N. Y. 3o6.
Court of Appeals, New York, 1862.

to the maker by the plaintiffs; that the timber was a raft in the

Hudson river, opposite the city of New York, and that, on making

the sale, the plaintiffs produced certiﬁcates of inspection showing

that there were 29,441 feet of ﬁrst quality oak, for which V an Pelt,

the maker of the notes, agreed to pay 27% cents per foot, and

5,523 feet of second quality or refuse oak, for which Van Pelt

agreed to pay 13% cents per foot; that, by the usage of the timber

trade in New York, the seller is deemed to warrant that the tim-

ber sold corresponds in quantity and quality with the description

in such inspection certiﬁcates; that Van Pelt gave his notes, in-

dorsed by the defendant. for various sums, amounting in the ag-

gregate to $0,000, the price of the timber as computed from the

inspection certiﬁcates, and all of which notes had been paid except

the one in suit; that after the delivery of the timber it was dis-

covered that the inspection certiﬁcates were erroneous in this, that

of the timber of ﬁrst quality there was 15,000 feet less than the

certiﬁcates stated, and an equal excess in the refuse timber; that

if the prices had been correctly computed according to the fact,

instead of being computed according to the certiﬁcate, it would

have amounted to less than $5,000; that the plaintiffs had, there-

When sued tlf'011 his contract the surety cannot set up, by uiay
of counterclaim, a cause of action existing i11 fcwor of the principal against the plain.tiff creditor.

Appeal from the Superior Court of the city of New York.
Action upon a promissory note against the indorser only. D~
fense, that the indorsement was for the accommodation of the
maker ; that the note was one of several given for oak timber sold
to the maker by the plaintiffs; that the timber was a raft in the
Hudson river, opposite the city of New York, and that, on making
the sale, the plaintiffs produced certificates of inspection showing
that there were 29,441 feet of first quality oak, for which Van Pelt,
the maker of the notes, agreed to pay 270 cents per foot, and
5,523 feet of second quality or refuse oak, for which Van Pelt
agreed to pay 13% cents per foot; that, by the usage of the timber
trade in New York, the seller is deemed to warrant that the timber sold corresponds in quantity and quality with the description
in such inspection certificates; that Van Pelt gave his notes, indorsed by the defendant, for various sums, amounting in the aggregate to $9,ooo, the price of the timber as computed from the
inspection certificates, and all of which notes had been paid except
the one in suit ; that after the delivery of the timber it was discovered that the inspection certificates were erroneous in this, that
of the timber of first quality there was 15,000 feet less than the
certificates stated, and an equal excess in the refuse timber ; that
if the prices had been correctly computed according to the fact,
instead of being computed according to the certificate, it would
have amounted to less than $5,000 ; that the plaintiffs had, there-
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fore, been overpaid, and there was no consideration for the note

in suit. On the trial, the judge, under exception by the defendant,

fore, been overpaid, and there was no consideration for the note
in suit. On the trial, the judge, under exception by the defendant,
excluded evidence as to the quantity of the timber of the different
qualities: declined to permit an amendment of the answer alleging
an express warranty ; and excluded evidence of che usage set up
in the answer, making a sale by certificate equivalent to a warranty.
The other facts stated in the answer were substantially proved or
admitted. The plaintiffs had a verdict and judgment, which having been affirmed at general term, the defendant appealed to this
court.
Charles A. Rapa/lo, for the appellant.
William A. Stanley, for the respondents.

excluded evidence as to the quantity of the timber of the different

qualities: declined to permit an amendment of the answer alleging

an express warranty; and excluded evidence of the usage set up

in the answer, making a sale by certiﬁcate equivalent to a warranty.

The other facts stated in the answer were substantially proved or

admitted. The plaintiffs had a verdict and judgment, which hav-

ing been affirmed at general term, the defendant appealed to this

court.

Charles A. Rapa./lo, for the appellant.

William A. Stanley, for the respondents.

SE1.1)EN, J. The defense in this case is not founded on a

failure of the consideration of the note, otherwise than by a defect

in the quality of the timber for which it was given. That being

so, if there was neither warranty nor fraud in the sale of the tim-

ber, the defect in quality constitutes no defense. Seixas v.

Woods, 2 Cains, 48; Sweet v. Colgate, 20 Johns. 196: Welsh v.

Sm.DEN, J. The defense in this case is not founded on a
failure of the consideration of the note, otherwise than by a defect
in the quality of the timber for which it was given. That being
so, if there was neither warranty nor fraud in the sale of the timber, the defect in quality constitutes no defense. Sefras v.
Woods, 2 Cains, 48; Sweet v. Colgate, 20 Johns. 196; Welsh v.
Carter, 1 Wend. 185, Johnson v. Titus, 2 Hill, 6o6. The answer
does not allege fraud in the transaction, and unless it shows a
warranty of the quality of the timber, it presents no defense to
the note, either partial or total. The argument of the appellant's
counsel, to maintain the position that the defense rested upon a
failure of consideration, and not upon a claim for damages on a
breach of warranty, is ver:v ingenious; but the answer and the
proof show that all the timber contracted to be Jelivered to Van
Pelt, and for which the notes were given, was in fact delivered,
and the real ground of complaint is, that a much larger proportion
of it than was shown by the inspector's certificates, upon the faith
of which the purchase was made, proved to be of inferior quality.
The law being well established that such defect of quality, in the
~bsence of fraud or warranty, constitutes no defense to the note,
or to any part of it, and there being no pretense of fraud, it follows that the defense, if there is any, rests upon a breach of war.i:: ! /
ranty.
The question then arises, whether the plaintiff, an accommodation indorser upon a note given by Van Pelt to the plaintiffs
for the timber, can avail himself of a breach of the contract of
warranty in regard to the quality of the timber, made by the plaintiffs to Van Pelt, on the sale to him. To decide th.is question, it is
necessary to ascertain the ground upon which such defenses, by
way of recoupment, as they were denominated prior to the adoption

Carter, I Wend. 185, Johnson v. T-it-us, 2 Hill, 606. The answer

does not allege fraud in the transaction, and unless it shows a
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warranty of the quality of the timber, it presents no defense to

the note, either partial or total. The argument of the appellant's

counsel, to maintain the position that the defense rested upon a

failure of consideration, and not upon a claim for damages on a

breach of warranty, is very ingenious; but the answer and the

proof show that all the timber contracted to be delivered to Van

Pelt, and for which the notes were given, was in fact delivered.

and the real ground of complaint is, that a much larger proportion

of it than was shown by the inspector’s certiﬁcates, upon the faith

of which the purchase was made, proved to be of inferior quality.

The law being well established that such defect of quality, in the

absence of fraud or warranty, constitutes no defense to the note,

or to any part of it, and there being no pretense of fraud, it fol-

l0ws that the defense, if there is any, rests upon a breach of war-

ranty.

The question then arises, whether the plaintiff, an accommo-

dation indorser upon a note given by Van Pelt to the plaintiffs

for the timber, can avail himself of a breach of the contract of

warranty in regard to the quality of the timber, made by the plain-

tiffs to Van Pelt, on the sale to him. To decide this question, it is

necessary to ascertain the ground upon which such defenses. by

way of recoupment, as they were denominated prior to the adoption
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broader term, counter-claim, were admitted. If we regard such

of the Code, now, partially, if not wholly, merged in the much
broader term, counter-claim, were admitted. If we regard such
defenses as resting upon a failure of the consideration of the contract on which the plaintiff's action is founded, then unquestionably
the defendant could avail himself of the breach of warranty in this
case, because an indorser or surety may always, where the contract has not been assigned, show a failure, partial or total, of consideration of his principal's contract which he is called upo'n to
perform. But if such defenses are regarded as the setting off of
distinct causes of action, one against the other, then it is clear,
as will be shown hereafter, that this defendant could not avail himself of such defense.
The subject of. the precise ground on which a defendant is
allowed to reduce a recovery against him, in an action upon a
contract, by alleging and proving fraud, or breach of warrantywhether the contract where there is fraud, is regarded as destroyed, and the recovery had on a quantmn meruit, or whether the
reduction of the plaintiff's claim rests upon a partial failure of
consideration, or upon the setting off of distinct claims againsteach
other-has often been discussed, but without any general concurrence of opinion on the question. Reab v. McAllister, 4 Wend.
90 et seq., S. C. in error, 8 id. l<XJ; Batterman v. Pierce, 3 Hill
171, 177; Ives v. Van Epps, 22 Wend. 155; Nichols v. Dusenbur)', 2 Comst. 286; Van Epps v. Harrison, 5 Hill 66; Barber v.
Rose, id. 78; Baston v. Butler, 7 East. 479; Withers v. Greene, 9
How. U.S. 213.
A careful examination of the subject, I think, must lead to the
conclusion, that wherever recoupment, strictly such, is allowed,
distinct causes of action are set off against each other. This would
seem to follow from the right of election, which all the cases admit
the defendant has, to set up his claim for damages by way of defense, or to resort to a cross-action to recover them. Ives v. Van
Epps, 22 Wend. 157; Batterman v. Pierce, 3 Hill, 171; Britton. v.
Turner, 6 N. H. 481; Halsey v. Ct11fter, 1 Duer, 667: Barber v.
Ruse. 5 Hill, 81 ; Ste-uer v. Lam011-re, Lalor's Supp. 352, note a.
In many cases the defendant's damages would exceed the
amount of the plaintiff's claim, which shows conclusively that such
dnmages do not rest upon a mere failure of consideration. Where
there is fraud, the party deceived, on discovering the fraud, may
rescind the contract; but if he does not do that, the contract on
his part remains entire, not broken and not modified, and he is
bound to perform it fully according to its terms; he has, how-

defenses as resting upon a failure of the consideration of the con-

tract on which the plaintiff's action is founded, then unquestionably

the defendant could avail himself of the breach of warranty in this

case, because an indorser or surety may always, where the con-

tract has not been assigned, show a failure, partial or total, of con-

sideration of his principal's contract which he is called upon to

perform. But if such defenses are regarded as the setting off of

distinct causes of action, one against the other, then it is clear,

as will be shown hereafter, that this defendant could not avail him-

self of such defense.

The subject of the precise ground on which a defendant is

allowed to reduce a recovery against him, in an action upon a

contract, by alleging and proving fraud, or breach of warranty—-

whether the contract where there is fraud, is regarded as de-

stroyed, and the recovery had on a quantum meruit, or whether the

reduction of the plaintiff’s claim rests upon a partial failure of

consideration, or upon the setting off of distinct claims againsteach

other—has often been discussed, but without any general concur-
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rence of opinion on the question. Reab \'. M cAllister, 4 Wend.

90 et seq., S. C. in error, 8 id. I09; Batterman v. Pieree, 3 Hill

171, 177; Ives v. Van Epps, 22 Wend. 155; Nichols v. Dusen-

bury, 2 Comst. 286; V an Epﬂs v. Harrison, 5 Hill 66; Barber v.

Rose, id. 78; Baston v. Butler, 7 East. 479; Withers v. Greene, 9

How. U. S. 213.

A careful examination of the subject, I think, must lead to the

conclusion, that wherever recoupment, strictly such, is allowed,

distinct causes of action are set off against each other. This would

seem to follow from the right of election, which all the cases admit

the defendant has, to set up his claim for damages by way of de-

fense, or to resort to a cross-action to recover them. Ives v. Van

Epps, 22 Wend. 157; Batterman v. Pieree, 3 Hill, 171 ; Britta» v.

Turner, 6 N. H. 481: Halsey v. Carter, I Duer, 667: Barber v.

Ruse 5 Hill, 8I ; Sterer v. Lamoure, Lalor’s Supp. 352, note a.

In many cases the defendant's damages would exceed the

amount of the plaintiffs claim, which shows conclusively that such

damages do not rest upon a mere failure of consideration. \lV here

there is fraud, the party deceived, on discovering the fraud, may

rescind the contract; but if he does not do that, the contract on

his part remains entire, not broken and not modiﬁed, and he is

bound to perform it fully according to its terms; he has, how-
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ever, arising from the fraud a distinct cause of action, the amount

of which he may set off against any liability on his part growing

ever, arising from the fraud a distinct cause of action, the amount
of which he may set off against any liability on his part growing
out of the transaction in which the fraud was perpetrated. As
was said by Bronson, !., in Van Epps v. Harrison: "When sued
for the price, the vendee may in general recoup damages; but while
he retains the property he cannot t~eat the contract as wholly void.
and refuse to pay anything. By retaining the property he affirms
the validity of the contra.ct, and can be entitled to nothing more
than the damages which he has sustained by reason of the fraud."
The same principle is applicable to cases of warranty, except that
the breach of warranty gives no right to rescind, unless there is
ah express contract to that effect. Street v. Blay, 2 Barn. & Ad.
456; Voorhees v. Earl, 2 Hill, 288; Cary v. Gruman, 4 id. 625;
Muller v. Eno, 14 N. Y. 597; Thornton. v. Winn, 12 Wheat. 183;
La.ttin v. Davis, Lalor's Supp. 16. In ordinary cases of breach
of warranty, therefore, both contracts remain binding to their full
extent, and where recoupment is allowed, damages for a breach
on one side are set off against like damages on the other side. The
"cross-claims arising out of the same transaction compensate one
another, and the balance is recovered." 8 Wend. 115; 22 id.
1 56 ; 3 Hill, 174 ; 2 Com st. 286.
It has always been optional, as is suggested above, since the
doctrine of recoupment has gained a foothold in the courts, with
a party who has sustained damages by fraud or breach of warranty
in the purchase of goods, when sued for their price, to set off or
recoup such damages in that action, or to reserve his claim for a
cross-action; and when he elected to recoup he could not, under
the Revised Statutes, have a balance certified in his favor, nor
could he maintain a subsequent action for such balance. Sickles
v. Pa.ttison, 14 Wend. 257; Batterman. v. Pierce, 3 Hill, 171;
Wilder v. Case, 16 Wend. 583; Ste--vcr v. Lamoure, Lalor's Supp.
352 note, a; Britton v. Turner, 6 N. H. 481.
· Under the Code of Procedure, doubtless a balance might be
recovered (Code §§ 150-274; Ogden v. Coddington, 2 E. D.
Smith, 317); but the .right of election to set up a counter-claim in
defence, or to bring a cross-action for it, still exists. Halsey v.
Carter, 6 Duer, 667; Welch v. Hazleton, 14 How. Pr., 97. Now
it is not easy to reconcile with these established principles, the
rir-ht of the defendant in this suit to avail himself of the claim
which Van Pelt may have against the plaintiffs on a breach of warranty. 1. Such damages constitute a counter-claim, and not a
mere failure of consideration, and not being due to the defendant,
cannot be claimed by him. Code § 150; Lem.on v. Trull, 13

out of the transaction in which the fraud was perpetrated. As

was said by Bronson, I., in Van Epps v. Harrison: “When sued

~ for the price, the vendee may in general reco-up damages; but while

he retains the property he cannot treat the contract as wholly void.

and refuse to pay anything. By retaining the property he crﬁ'irms

the validity of the contract, and can be entitled to nothing more

than the damages which he has sustained by reason of the fraud.”

The same principle is applicable to cases of warranty, except that

the breach of warranty gives no right to rescind, unless there is

an express contract to that effect. Street v. Blay, 2 Barn, & Ad.

456; Voorhees \-'. Earl, 2 Hill, 288; Cary v. Gruman, 4 id. 625;

Muller v. Eno, 14 N. Y. 597; Thornton v. Winn, 12 Wheat. 183;

Lattin v. Davis, Lalor’s Supp. 16. In ordinary cases of breach

of warranty, therefore, both contracts remain binding to their full

extent, and where recoupment is allowed, damages for a breach

on one side are set off against like damages on the other side. The

“cross-claims arising out of the same transaction compensate one

another, and the balance is recovered.” 8 Wend. 115; 22 id.
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I56; 3 Hill, 174; 2 Comst. 286.

It has always been optional, as is suggested above, since the

doctrine of recoupment has gained a foothold in the courts, with

a party who has sustained damages by fraud or breach of warranty

in the purchase of goods, when sued for their price, to set off or

recoup such damages in that action, or to reserve his claim for a

cross-action; and when he elected to recoup he could not, under

the Revised Statutes, have a balance certiﬁed in his favor, nor

could he maintain a subsequent action for such balance. Sickles

v. Pattison, 14 Wend. 257; Battermtm v. Pieree, 3 Hill, 171;

Wilder v. Case, 16 Wend. 583; Stewr v. Lamoure, Lalor's Supp.

352 note, a; Britton v. Turner, 6 N. H. 481.

Under the Code of Procedure, doubtless a balance might be

recovered (Code §§ 150-274; Ogden v. C odd‘ington, 2 E. D.

Smith, 317) ; but theright of election to set up a counter-claim in

defence, or to bring a cross-action for it, still exists. Halsey v.

Carter, 6 Duer, 667; Welch v. Hasleton, 14 How. Pr., 97. Now

it is not easy to reconcile with these established principles, the

right of the defendant in this suit to avail himself of the claim

which Van Pelt may have against the plaintiffs on a breach of war-

ranty. 1. Such damages constitute a counter-claim, and not a

mere failure of consideration, and not being due to the defendant,

cannot be claimed by him. Code § I 50; Lemon v. Trull, I3
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election whether the damages shall be claimed by way of recoup- _

How. Pr., 248; 16 id. 576, note . 2. Van Pelt has a right of
election whether the damages shall be claimed by way of recoupment in the suit on the note, or reserved for a cross-action. ·
The defendant cannot make this election for him. 3. If the
defendant has a right to set up the counter-claim, and have it
allowed, in this action it must bar any future action by Van Pelt
for the breach of warranty ; and as no balance could be found in
defendant's favor, he might thus oar a large claim in canceling a
small one. If the right exists in this case, it would equally exist
if the note was but $100 instead of $1,8oo. 4. Supposing the
other notes given for the timber to have been indorsed by different persons, for the accommodation of Van Pelt, and all to remain unpaid, each of the indorsers would have the same rights as
the defendant. If they were to set up the same defence, how would
the conflicting claims be reconciled?
In the case which was shown on the trial, there would seem
to be a strong equity in favor of the defendant to have the note
cancelled or reduced, by applying towards its satisfaction the damages which appear to be due to Van Pelt for the breach of warranty. It is, however, an equity, in which Van Pelt is interested
to as great, and possiblY. to a greater, extent than the defendant.
and cannot be disposed of without having him before the court,
so that his rights, as well as those of the defendant, may be protected. That remedy may be open to the defendant still, notwithstanding the judgment ; especia11y if the insolvency of the parties
renders that course necessary for his protection. 14 Johns., 63,
17 id., 38<); 2 Cow., 261 ; 2 Paige, 581 ; 6 Dana, 32: 8 id., 164:
2 Story's Eq. Jur., §§ 1446, a, 1437. My conclusion is, that the
court below was right in holding that the defendant could not set
up the breach of warranty in defence, partial or total, to the suit
on the note ; and as the warranty presented the only ground on
which there could be a claim of defence under the answer, there
is no necessity for considering the other questions presented in
the case.
The judgment should be affirmed.
All the judges concurring.
Judgment affirmed.

ment in the suit on the note, or reserved for a cross-action.

The defendant cannot make this election for him. 3. If the

defendant has a right to set up the counter-claim, and have it

allowed, in this action it must bar any future action by Van Pelt

for the breach of warranty; and as no balance could be found in

defendant's favor, he might thus bar a large claim in canceling a

small one. If the right exists in this case, it would equally exist

if the note was but $100 instead of $1,800. 4. Supposing the

other notes given for the timber to have been indorsed by differ-

ent persons, for the accommodation of Van Pelt, and all to re-

main unpaid, each of the indorsers would have the same rights as

the defendant. If they were to set up the same defence, how would

the conﬂicting claims be reconciled?

In the case which was shown on the trial, there would seem

to be a strong equity in favor of the defendant to have the note

cancelled or reduced, by applying towards its satisfaction the dam-

ages which appear to be due to Van Pelt for the breach of war-

ranty. It is, however, an equity, in which Van Pelt is interested
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to as great, and possibly to a greater, extent than the defendant.

and cannot be disposed of without having him before the court,

so that his rights, as well as those of the defendant, may be pro-

tected. That remedy may be open to the defendant still, notwith-

standing the judgment; especially if the insolvency of the parties

renders that course necessary for his protection. 14 Johns., 63,

17 id., 389; 2 Cow., 261; 2 Paige, 581; 6 Dana, 32; 8 id., 164;

2 Story's Eq. Jur., §§ 1446, a, 1437. My conclusion is, that the

court below was right in holding that the defendant could not set

up the breach of warranty in defence, partial or total, ‘to the suit

on the note; and as the warranty presented the only ground on

which there could be a claim of defence under the answer, there

is no necessity for considering the other questions presented in

the case.

The judgment should be affirmed.

All the judges concurring.

Judgment affirmed.
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SECTION 5. DEFENSE FOUNDED UPON SURRENDER OR LOSS

OF SECURITIES BY THE CREDITOR.

no. PEARL v. DEACON, 24 Beav. 186.

Chancery, the Rolls Court, 1857.

Release by the ereditor of his lien upon another security dis-

charges the surety pro tanto. Lack of knowledge by the surety

of the existence of such other security is immaterial to this de-

fense.

Mr. R. Palmer and Mr. Bevir, for plaintiff.

Mr. Selzeyn and Mr. W. R. Ellis, for defendants.

The l\/IASTER oF THE ROLLs:

I retain the opinion expressed by me yesterday. The facts

are shortly these :—Mr. Pearson applied to the defendants, who

are brewers at Windsor, for a loan of 25ol., to enable him to take

a public-house, called the Carpenters’ Arms. They said we will

do so if you will get a good surety for the amount, and assign

' over your pension and furniture. That was agreed to; Pearson

offered the plaintiff as his surety for half the amount, and Castles

as surety for the other half; the defendants accepted them, and

on the 16th of November,'1852, two joint and several promissory

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:11 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

notes were given to the defendants, one by Pearson and the plain-

tiff, and the other by Pearson and Castles. Six days afterwards,

viz., on the 23rd of November, Pearson assigned his pension and

all the goods and chattels to secure this debt of 2501. On this

transaction, the ﬁrst point which was raised by the plaintiff, in my

opinion, fails. He says that this arrangement was a variation of

the contract of suretyship, and that it discharged the plaintiff, be-

cause the money was made payable on the 16th of November,

1858, or six years after the date of the mortgage. If the case

had rested here, the plaintiff would probably have been success-

ful, but the deed goes on, “or at such earlier or other time” as the

defendants should appoint for the payment thereof “in and by a

notice in writing.” I do not think that this was such a variation

in the terms of the security as to discharge the surety; but the

question is of little importance, as I am of opinion, on the evi-

dence, that the plaintiff had notice of this assignment and of the

terms of it.

The only other facts important to be stated are these :—The

defendants were landlords of The Carpenters’ Arms, and in the

year 1856, four years after this transaction, Pearson's rent being
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considerably in arrear, the defendants distrained and put a broker

in possession of the furniture under the distress; on this, by

considerably in arrear, the defendants distrained and put a broker
in possession of the furniture under the distress ; on this, by
arrangement, instead of selling the goods, they took them at a
valuation for I 161.
The question is this :-The furniture having been express1y
mortgaged for the 2501., was it within the power of the defendants,
to the injury of the surety, to give up the security on the furniture for the 250/., and take it in discharge of another and different
deDt due to themselves? I am of opinion that they could not do
so. It was said, that this security was not within the scope of the
Plaintiff's contract, and that a surety cannot go beyond it. That
is a mistake with respect to the relation between a principal and
surety. Lord ELDON expressly stated, in Craythorne v. Swinb11rne, 14 Ves. 16<), that the rights of a surety depend rather on a
principle of equity than upon contract ; there may be a quasi contract, but it arises out of the equitable relation between the parties,
to be inferred from the knowledge of an established principle of
equity. The same doctrine is also stated in .Mayhew v. Crickett, 2
Swan. 191, and it is laid down distinctly1that sureties are entitled to the benefit of every security which e creditor has against
the principal debtor, and that whether the surety knows of the
existence of those securities or not is immaterial. If the creditor
makes available any of his securities, the surety is entitled to the
benefit of it.
The case of Capel v. Butler, 2 Sim. & S. 457, is a distinct
authority for this proposition. Mr. Ellis sought to distingui~h that
case by saying, that, in that case, there was a recital of all the
securities, but that here there was none. The answer, however, is
this :-That there was notice to the surety of the whole transaction,
and being so, the reciting it is immaterial. Lord ELDON distinctly
laid down in M ayhe'lu v. Crickett, 2 Swan. 185, that it is a matter
of perfect indifference, whether the surety is aware of another
security having been taken by the creditor or not.
In the judgment of Vice-Chancellor Wooo in Neivton v.
Charlton: IO Hare 651, there is a statement, in every word of which .
I concur. He says, as regards, the creditor, "He is bound to give .'
to the surety the benefit of every security which jie holds at the ,:
time of the contract,- every security which he then holds ; and he :
is not allowed, in any way, to vary the position of the surety with ·
reference to those securities; that has been decided most dis-·
tinctly in ~Mayhew v. Crickett by Lord ELDON, where there was a
warrant of attorney in the hands of a creditor put into operation
by the creditor, and a judgment obtained, from which he after-

arrangement, instead of selling the goods, they took them at a

valuation for 1161.

The question is this:—The furniture having been expressly

mortgaged for the 2501., was it within the power of the defendants,

to the injury of the surety, to give up the security on the furni-

ture for the 2501., and take it in discharge of another and different

debt due to themselves? I am of opinion that they could not do

so. It was said, that this security was not within the scope of the

Plaintiﬁ"s contract, and that a surety cannot go beyond it. That

is a mistake with respect to the relation between a principal and

surety. Lord ELDON expressly stated, in Craythorne v. Swin-

burne, 14 Ves. 169, that the rights of a surety depend rather on a

principle of equity than upon contract; there may be a quasi con-

tract, but it arises out of the equitable relation between the parties,

to be inferred from the knowledge of an established principle of

equity. The same doctrine is also stated in Mayhe'w v. Crickett, 2

Swan. 191, and it is laid down distinctly that sureties are en-

titled to the beneﬁt of every security which e creditor has against
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the principal debtor, and that whether the surety knows of the

existence of those securities or not is immaterial. If the creditor

makes availab e any of his securities, the surety is entitled to the

beneﬁt of it.

The case of Capel v. Butler, 2 Sim. & S. 457, is a distinct

authority for this proposition. Mr. Ellis sought to distinguish that

case by saying, that, in that case, there was a recital of all the

securities, but that here there was none. The answer, however, is

this :—That there was notice to the surety of the whole transaction,

and being so, the reciting it is immaterial. Lord ELDON distinctly

laid down in Mayhew v. Crickctt, 2 Swan. 185, that it is a matter

of perfect indifference, whether the surety is aware of another

security having been taken by the creditor or not.

In the judgment of Vice-Chancellor W001) in Newton v.

Charlton, 10 Hare 651, there is a statement, in every word of which

I concur. He says, as regards, the creditor, “He is bound to give

to the surety the beneﬁt of every security which ,he holds at the _

time of the contract,—every security which he then holds; and he

is not allowed, in any way, to vary the position of the surety with

reference to those securities; that has been decided most dis-

tinctl_v in M ayhew v. C rickett by Lord EL1)oN, where there was a

warrant of attorney in the hands of a creditor put into operation

by the creditor, and a judgment obtained, from which he after-
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wards discharged the principal debtor. Lord ELDON held it utterly

immaterial, whether the warrant of attorney was known to the

wards discharged the principal debtor. Lord ELDON held it utterly
immaterial, whether the warrant of attorney was known to the
surety at the time he entered into the contract or not. The surety
had a complete right to the benefit of it, and if the benefit were lost
to him, he was at once discharged."
It is argued that this was a security for a separate and distinct debt; but I am of opinion that it was not taken for a separate
an<l distinct debt, but for the debt of 250/.
I am of opinion, therefore, t~at if the defendants enforce payment of the rent due to them out of the furniture, and then seek to
compel the plaintiff to pay the debt for which he became surety,
the plaintiff is entitled to say to them, ·~ou must give me the benefit of the security on the furniture and pension which were mortgaged to you for this debt."
What the defendants have done is this :-They have thought
fit to apply the produce of the furniture to a different and distinct
debt, contrary to the original arrangement, on the terms of which,
it is to be assumed, the surety consented to become liable. I am
therefore of opinion, that whatever the defendants have received
ought to be applied rateably in the discharge of the whole debt, and
that the plaintiff is only liable to pay half of the balance.
If it were otherwise, the result would be this:- That if a man
advanced I ,ooo/. to another on a mortgage of an estate, and had
the security of ten sureties, each of whom was liable for 1op/., he
might release or reassign the mortgage, and then sue the ten
sureties. This is a proposition impossible to be sustained.
If the defendants have received anything from Castles, it
must not be taken into account; but with respect to the money
received from Pearson, it ought to be taken as a discharge for the
debt.
As to the pension, either they have received it or they have
not ; if they have, it was distinctly applicable to the payment of
their debt; if they have not, they must show why they did not
make that security available.
·

surety at the time he entered into the contract or not. The surety

had a complete right to the beneﬁt of it, and if the beneﬁt were lost

to him, he was at once discharged.”

It is argued that this was a security for a separate and dis-

tinct debt; but I am of opinion that it was not taken for a separate

and distinct debt, but for the debt of 2 50/.

I am of opinion, therefore, that if the defendants enforce pay-

ment of the rent due to them out of the furniture, and then seek to

compel the plaintiff to pay the debt for which he became surety,

the plaintif f is entitled to say to them, “you must give me the bene-

ﬁt of the security on the furniture and pension which were mort-

gaged to you for this debt.”

What the defendants have done is this :—They have thought

ﬁt to apply the produce of the furniture to a different and distinct

debt, contrary to the original arrangement, on the terms of which,

it is to be assumed, the surety consented to become liable. I am

therefore of opinion, that whatever the defendants have received

ought to be applied rateably in the discharge of the whole debt, and
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that the plaintiff is only liable to pay half of the balance.

If it were otherwise. the result would be this :— That if a man

advanced 1,0001. to another on a mortgage of an estate, and had

the security of ten sureties, each of whom was liable for Io_0l., he

might release or reassign the mortgage, and then sue the ten

sureties. This is a proposition impossible to be sustained.

If the defendants have received anything from Castles. it

must not be taken into account: but with respect to the money

received from Pearson, it ought to be taken as a discharge for the

debt.

As to the pension, either they have received it or they have

not; if they have, it was distinctly applicable to the payment of

their debt; if they have not, they must show why they did not

make that security available. i
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111. BOSTON PENNY SAVINGS BANK v. BRADFORD,

181 Mass. 199.

111.

Supreme Judicial Court, Massachusetts, 1902.

Release by the ereditor of part of his security ‘discharges the

surety only to the extent of the loss -at-hieh such release causes him.

BOSTON PENNY SAVINGS BANK v. BRADFORD,
181 Mass. 199.
Supreme Judicial Court, Massachusetts, 1902-

CONTRACT against a surety for the balance due on a promis-

Release by the creditof" of part of his securit)' ,discharges the

sory note of the Assabet Manufacturing Company, originally for

s11rtty only to the e:rtmt of the loss which sitch release causes him.

$25,000. Writ dated January 2, 1900.

At the trial in the Superior Court, AIKEN, J. directed a verdict

CoNTRACT against a surety for the balance due on a promissory note of the Assabet Manufacturing Company, originally for
$25,000. \Vrit dated January 2, 1900.
At the trial in the Superior Court, AIKEN, J. directed a verdict
for the plaintiff in the sum of $8,145.21, apparently the full amount
claimed ; and the defendant alleged ~xceptions.
The instrument of release, relied upon by tlfe defendant in
the manner stated by the court, was as follows:
HI hereby acknowledge that I have received from Edward N.
Fenno, Arthur B. Silsbee and Jeremiah Williams, assignees of the
Assabet Manufacturing Company, a third dividend, being twelve
per cent of the amount of my claim, as presented to the said assignees, to-wit: $J,032.o8, and in consideration thereof I hereby
release the said assignees an~ch pf them, and the estate of the
Assabet Manufacturing ompany in their hands, from all claims
and demands which I have against them or either of them.
''Witness my hand and seal: Provided that th1s release shall
not affect in any way the claim of the Boston Penny Savings Bank
against the directors or shareholders of the Assabet Mfg. Co., and
that if it shall have such effect it shall be void. Boston Penny
Savings Bank, by its Treasurer, Wm. H. Durkee." (Corporate
seal).
F. t. Norton, for the defendant.
P. Keyes, for the plaintiff.
KNow1.ToN, J.-The defendant signed the note in suit as a
surety, and his defence is that he has been discharged from liability by the plaintiff's execution of an instrument under seal running to the assignees of the Assabet Manufacturing Company, the
principal on the note, releasing them from all claims and demands
against them or either of them. The assignees held under a voluntary assignment of this corporation for the benefit ~f creditors,
and this release was made and delivered for the payment to the
plaintiff of three dividends, amounting in all to sixty-seven per
cent of the note, and the payment of like dividends to other creditors who were parties to the assignment, the whole amount received and disbursed by the assignees in the execution of their
trust being $1 ,66o,ooo.

for the plaintiff in the sum of $8,145.21, apparently the full amount

claimed ; and the defendant alleged exceptions.

The instrument of release, relied upon by the defendant in

the manner stated by the court, was as follows:

“I hereby acknowledge that I have received from Edward N.

Fenno, Arthur B. Silsbee and Jeremiah Williams, assignees of the

Assabet .\lanufacturing Company, a third dividend, being twelve

per cent of the amount of my claim, as presented to the said as-

signees, to-wit: $3,032.08, and in consideration thereof I hereby

release the said a~m, and the estate of the

Assabet Manufacturing ompany in their hands, from all claims
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and demands which I have against them or either of them.

“Witness my hand and seal: Provided that this release shall

not affect in any way the claim of the Boston Penny Savings Bank

against the directors or shareholders of the Assabet Mfg. Co., and

that if it shall have such effect it shall be void. Boston Penny

Savings Bank, by its Treasurer, \Nm. H. Durkee.” (Corporate

seal).

6

F. L. Norton, for the defendant.

P. Keyes, for the plaintiff.

KNOWLTON, J.—The defendant signed the note in suit as a

surety, and his defence is that he has been discharged from lia-

bility by the plaintiff’s execution of an instrument under seal run-

ning to the assignees of the Assabet Manufacturing Company, the

principal on the note, releasing them from all claims and demands

against them or either of them. The assignees held under a vol-

untary assignment of this corporation for the beneﬁt of creditors.

and this release was made and delivered for the payment to the

plaintif f of three dividends, amounting in all to sixty-seven per

cent of the note, and the payment of like dividends to other credi-

tors who were parties to the assignment, the whole amount re-

ceived and disbursed by the assignees in the execution of their

trust being $1,660,000.

Digitized by

Origil'lal from

UNIVERSITY OF

ICHIGAN

SAVIN CS TIAN K V. BRADFORD

344

344 SAvINGS BANK v. BRADFORD [Chap. VI

It is not contended that the defendant was discharged from
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liability by the plaintiff's becoming a party to the assignment, for

It is not contended that the defendant was discharged from
liability by the plaintiff's becoming a party to the assignment, for
thC; sixteenth article of the assignment expressly saves all rights
of creditors to any security held by them, and also their rights
against sureties. The defendant treats the release of the trustees as if it were a release of the corporation that made the assignment; but it does not affect the liability of the corporation for
the unpaid balance of the note. It purports only to release t!le
assignees from liability on account of the property that came into
their hands. I It is not like the release of a principal, which, if made
without reservation, releases the surety also. It is merely an
acknowledgment of satisfaction as to certain property held by
the trustees fo~ the security of the plaintiff. It cut off the right
of the plaintiff and also of the surety afterward to resort to any
part of that property. If the defendant was prejudiced by the
plaintiff's giving up of the security which should have been held
for the payment of the balance of the note, his liability is diminished to the extent of the loss from the release of the property,
but it is not affected beyond that. Baker v. Briggs, 8 Pick. 122.
Amcrica·n Bank v. Baker, 4 Met. 164, 177. Guild v. Butler, 127
Mass. 386. This rule of law disposes of the defendant's requests
for rulings, which were all founded on a different view of the
decisions.
The only remaining question is whether the defendant ca.it
take anything by his exception to the ruling given. The judge
directed the jury to return a verdict for the plaintiff. This we
understand to have been for the full amount remaining unpaid.
There was evidence that at the time of making the last dividend
the trustees "retained in their hands about two thousand dollars
to cover such legal and incidental expenses as might come in
closing the accounts." There was nothing· to indicate that this
sum was more than was reasonably necessary for that purpose. It
also appeared that they then had in their hands some "1d claims
which they considered of no value, and that they suiequently
received on account of one ·of these twelve or fifteen dollars.
Beyond this sum it does not appear that there was any valuable
property or assets in their hands which was applicable to the
claims of creditors. 'rhe plaintiff might have been entitled to
such proportional part of this sum of twelve or fifteen dollars as
its debt was of the whole indebtedness of about $1,6oo,ooo. To
say nothing of the impracticability of making a new dividend
for such a small sum, the plaintiff's share would be insignificant.
To have been l'trictly accurate, the judge should have left to the

the sixteenth article of the assignment expressly saves all rights

of creditors to any security held by them, and also their rights

against sureties. The defendant treats the release of the trus-

tees as if it were a release of the corporation that made the as-

signment: but it does not affect the liability of the corporation for

the unpaid balance of the note. It purports only to release the

assignees from liability on account of the property that came into

their hands.| It is not like the release of a principal, which, if made

without reservation, releases the surety also. It is merely an

acknowledgmept of satisfaction as to certain property held by

the trustees for the security of the plaintiff. It cut off the right

of the plaintiff and also of the surety afterward to resort to any

part of that property. If the defendant was prejudiced by the

plaintiff’s giving up of the security which should have been held .

for the payment of the balance of the note, his liability is dim-

inished to the extent of the loss from the release of the property,

but it is not affected beyond that. Baker v. Briggs, 8 Pick. 122.

American Bank v. Baker, 4 Met. 164, 177. Guild v. Butler, 127
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Mass. 386. This rule of law disposes of the defendant’s requests

for rulings, which were all founded on a different view of the

decisions.

The only remaining question is whether the defendant can

take anything by his exception to the ruling given. The judge

directed the jury to return a verdict for the plaintiff. This we

understand to have been for the full amount remaining unpaid.

There was evidence that at the time of making the last dividend

the trustees “retained in their hands about two thousand dollars

to cover such legal and incidental expenses as might come in

closing the accounts.” There was nothing to indicate that this

sum was more than was reasonably necessary for that purpose. It

also appeared that they then had in their hands some Qld claims

which they considered of no value, and that they susequently

received on account of one of these twelve or ﬁfteen dollars.

Beyond this sum it does not appear that there was any valuable

property or assets in their hands which was applicable to the

claims of creditors. The plaintiff might have been entitled to

such proportional part of this sum of twelve or ﬁfteen dollars as

its debt was of the whole indebtedness of about $1,600,000. To

say nothing of the impracticability of making a new dividend

for such a small sum, the plaintiff's share would be insigniﬁcant.

To have been strictly accurate, the judge should have left to the
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jury the question whether the defendant was prejudiced, and if

so how much, by the plaintiff's release of its interest in this prop-

erty; but it is obvious that the attention of the judge was not

directed to any such subject, and that the defendant's loss, if any,

from the error, is too triﬂing to be of consequence. We are of

opinion that the entry should be,

Exceptions overruled.

112. SALINE COUNTY v. BUIE, et al., 65 Mo. 63.

Supreme Court, Missouri, 1877.

ju:-y the question whether the defendant was prejudiced, and if
so how much, by the plaintiff's release of its interest in this property; but it is obvious that the attention of the judge was not
directed to any such subject, and that the defendant's loss, if any,
from the error, is too trifling to be of consequence. We are of
opinion that the entry should be,
Exceptions overruled.

Release by a ereditor of part of the land mortgaged to him as

security for payment of a bond, does not discharge a surety in

the bond, though made without his consent, if the remainder of

the land is sujﬁcient to indemnify him against loss,

112.

SALINE COUNTY v. BUIE, et al., 65 Mo. 6J.

Error to Saline Cireuit Court.—HoN. WM. T. W00n, Judge.

Supreme Court, Missouri, 1877.

Samuel Boyd, for plaintiff in error.

Samuel Davis, for defendant in error.

I-Iouon, J.—On the 15th day of August, 1868, Thomas M.

Smith, as principal with the defendants, D. D. Buie, Samuel Yates
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and Zebman Smith, as sureties, executed to the county of Saline,

for the use of the general fund, and the swamp land fund, a bond

Release by a creditor of part of the land mortgaged to him as
security for payment of a bond, does not discharge a surety in
the bond, thot4gh made witlwut his consent, if the remainder of
the land is sufficient to indemnify him against loss.

for the sum of $1,000, payable on or before the 31st day of

Error to Saline Cirmit Court.-HoN. 'NM. T. WooD, Judge.
Sanmel Boyd, for plaintiff in error.
Sa11mel Da'l!is, for defendant in error.

December, 1868. At various times prior to the institution of the

present suit, payments were made on said bond, aggregating the

sum of $864, and this suit was instituted on November 20th, 1873,

to recover of the sureties the balance due thereon. Smith was

not served and Yates made default. The defendant, Buie, ﬁled a

separate answer, alleging that on the same day on which the bond

sued on was executed, Thomas M. Smith, the principal therein,

for the purpose of securing the payment of said bond, executed

and delivered to the County of Saline, a mortgage on two hundred

acres of land, conditioned that, in default of payment of either

principal or interest, the sheriff of the county should, without

suit, proceed to sell the said mortgaged premises. That, on the

Ioth day of February, 1870, the County Court of Saline County,

by an order entered of record, without the knowledge or consent

of said defendant, Buie, released from the operation of said

mortgage, one hundred and twenty acres of said land, and that

said defendant was thereby released and discharged from all

liability on account of said bond. To this answer the plaintiff

HouGH, J.-On the 15th day of August, 1868, Thomas M.
Smith, as principal with the defendants, D. D. Buie, Samuel Yates
and Zebman Smith, as sureties, executed to the county of Saline,
for the use of the general fund, and the swamp land fund, a bond
for the sum of $1,000, payable on or before the 31st day of
December, 1868. At various times prior to the institution of the
present suit, payments were made on said bond, aggregating the
sum of $864, and this suit was institu.ted on November 20th, 1873,
to recover of the sureties the balance due thereon. Smith was
not served and Yates made default. The defendant, Buie, filed a
separate answer, alleging that on the same day on which the bond
sued on was executed, Thomas M. Smith, the principal therein,
for the purpose of securing the payment of said bond, executed
and delivered to the County of Saline; a mortgage on two hundred
acres of land, conditioned that, in default of payment of either
principal or interest, the sheriff of the county should, without
suit, proceed to sell the said mortgaged premises. That, on th~
10th day of February, 1870, the County Court of Saline County,
by an order entered of record, without the knowledge or consent
of said defendant, Buie, released from the operation of said
mortgage, one hundred and twenty acres of said land, and that
said defendant was thereby released and discharged from all
liability on account of said bond. To this answer the plaintiff
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ﬁled a demurrer, which was sustained by the court, and ﬁnal

. judgment rendered thereon against said defendant.

filed a demurrer, which was sustained by the court, and final
judgment rendered thereon against said defendant.
\Ve perceive no error in the judgment of the Circuit Court.
The demurrer was properly sustained. Conceding that the County Court had authority to release a portion of the mortgaged
premises, which we do not decide, the defendant f:ould not complain, unless he was injure/I thereby, and he failed to allege in
his answer any such injury.( F~ght that appears in the pleadings, the remaining portion of-the land mortgaged may be amply
sufficient to indemnify him. A surety is entitled to the benefit
of all securities held by the creditor for the payment of the debt
of the principal; but when the creditor surrenders or releases a
portion only of such securities, the surety is not absolutely discharged, but only to the extent to which he is thereby actually
injured. If the securities retained by the creditor are sufficient
to pay the debt, the surety is not injured and cannot complain.
The judgment of the Circuit Court will be affirmed. The
other Judges concur, except Judge,SHERWOOD, absent.
Affirmed.

We perceive no error in the judgment of the Circuit Court.

The demurrer was properly sustained. Conceding that the Coum-

ty Court had authority to release a portion of the mortgaged

premises, which we do not decide. the defendant jcould not com-

plain, unless he was injure thereby, and he failed to allege in

his answer any such injury. F9/ﬁjltlght that appears in the plead-

ings, the remaining portion oftheland mortgaged may be amply

sufﬁcient to indemnify him. A surety is entitled to the beneﬁt

of all securities held by the creditor for the payment of the debt

of the principal; but when the creditor surrenders or releases a

portion only of such securities, the surety is not absolutely dis-

charged, but only to the extent to which he is thereby actually

injured. If the securities retained by the creditor are sufficient

to pay the debt, the surety is not injured and cannot complain.

The judgment of the Circuit Court will be affirmed. The

other Judges concur, except Judge ‘SHERWOOD, absent.

Affirmed. ~

C/\
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I13. HOLT v. BODEY, 18 Pa. St. 207.

Supreme Court, Pennsylvania, 1852.

Release by the ereditor of part of the security’ for the debt

discharges the surety to the extent of the part released zohether the

creditor retains enough to pay the debt or not.

c""' . . . . ·

Error to the Common Pleas of Montgomery County.

This was a scire facias to revive the lien of a judgment

entered in favor of Jesse Holt 1. Joseph H. Bodey and Henry

Bodey, Senior. * * *

113.

KR.-wsF., J., instructed the jury—“This action is a sci. fa.

on a judgment entered in this Court for $800, 1st July, 1844, on

HOLT v. BODEY, 18 Pa. St. 207.
Supreme Court, Pennsylvania, 1852.

bond and warrant of attorney, dated ist April, 1842. The defend-

Release by the creditor of part <>f the security for the debt
the surety t<> the extent of the part released whether the
creditor retains enough to pa.y the debt or not.
Error to the Common Pleas of Montgomery County.
This was a scire facia.s to revive the lien of a judgment
entered in favor of Jesse Holt I. Joseph H. Bodey and Henry
Bodey, Senior. * * *
KRAUSE, J., instructed the jury-"This action is a sci. fa.
on a judgment entered in this Court for $8oo, tst July, 1844, on
bond and warrant of attorney, dated 1st April, 1842. The defendant has given evidence that Holt released some property from the
lien of his judgment; and that he had other property, which
Joseph H. Bodey sold, and as to whieh the lien of the judgment
in question was supposed to have run out for the want of sci. fa.
in time to revive it. This neglect to revive it is set up by defendant, but the Court instructs the jury that it is no defense in this
action.
"There is evidence that Henry Bodey, sen., was surety in
this judgment in question, in the testimony of Joseph H. Bodey.

ant has given evidence that Holt released some property from the

di~11charges

lien of his judgment; and that he had other property, which

Joseph H. Bodey sold, and as to which the lien of the judgment

in question was supposed to have run out for the want of sci. fa.

in time to revive it. This neglect to revive it is set up by defend-

ant, but the Court instructs the jury that it is no defense in this

action.

“There is evidence that Henry Bodey, sen., was surety in

this judgment in question, in the testimony of Joseph H. Bodey,
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and Allen W. Corson, which it is the duty of the jury to consider.
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As to Corson’s testimony, however, the jury must see whether

he had facts on which he based his impressions that Henry

Bodey was merely a surety; for naked impressions alone are not

evidence. A witness’s impressions are evidence only where he

has facts on which they may be founded; but where he has no such

facts for a foundation, they are not to be regarded by the jury.

“Joseph H. Bodey is a competent witness. The jury, however,

will take into consideration his credibility, and whatever is dis-

closed in the testimony to affect it.

“The Court then instructs the jury, that if Henry Bodey was

not surety in this bond, the defense wholly fails, and there must

be a verdict for plaintiff for the whole of his demand. But if

he was surety merely, then the law is as stated in 9 W. & S. 43,

I\'efT’s Appeal. provided it is found that plaintiff released property

on which his judgment in evidence was a lien. LThe rule of law

in such case is that the surety is discharged in whole or in part,

according to the proof he advances. If the evidence shows to

the satisfaction of the jury, that the plaintiff gave such release,

and Henry Bodey was merely a surety in the bond and judgment
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upon it, then the next question for the jury is, to what extent did

the release take awa-' property in land, which was necessary to

satisfy the judgment?‘ In other words, if Henry Bodey, as surety,

had paid the judgmerit, and taken an assignment of it from plain-

tiff, what deﬁciency, in virtue of said release, would be found in

Joseph H. Bodey’s real estate, according to its value, and its

liability to the payment of said judgment, in the sum required

to satisfy it? ,If the release swept away all the property on which

the judgment was a lien and Henry Bodey was but surety. he is

wholly discharged; but if but a part of it was released, he is dis-

charged to the exfent of such part only, or pro tanto to the amount

it took from the grasp of the judgment.

“It remains to answer points submitted by plaintiff’s counsel.

* * * As to the sixth, the question is, did the release so operate

as to discharge from the lien of the said judgment property which

before such release was available for satisfaction of the judgment,

and to what extent? To the extent that said release did not dis-

charge such property, the plaintiff may recover.”

Exceptions were taken on part of plaintiff to the charge.

Verdict was rendered for the defendants.

The case was argued by I. R. Britenbach and T. S. Bell, for

Holt, the plaintiff in error.

Powell and Fornance, for defendants.

and Allen \V. Corson, which it is the duty of the jury to consider.
As to Corson's testimony, however, the jury must see whether
he had facts on which he based his impressions that Henry
Bc,dey was merely a surety; for naked impressions alone are not
evidence. A witness·s impressions are evidence only where he
ha~ facts on which they may be founded; but where he has no such
facts for a foundation, they are not to be regarded by the jury.
''Joseph H. Bodey is a competent witness. The jury, however,
will take into consideration his credibility, and whatever is disclose<l in the testimony to affect it.
"The Court then instructs the jury, that if Henry Bodey was
nnt surety in this bond, the defense wholly fails, and there must
be a verdict for plaintiff for the whole of his demand. But if
he was surety merely, then the law is as stated in 9 W. & S. 43,
N eff's Appeal, provided it is found that plaintiff released property
on which his judgment in evidence was a lien. lThe rule of law
in ~uch case is that the surety is discharged in whole or in part,
according to the proof he advances. If the evidence shows to
the satisfaction of the jury, that the plaintiff gave such release,
and Henry Bodey was merely a surety in the bond and judgment
upon it, then the next question for the jury is, to what extent d_id
the release take aw~ property in land, which was necessary to
satisfy the judgmentj' In other words, if Henry Bodey, as surety,
had paid the judgment, and taken an assignment of it from plaintiff, what deficiency, in virtue of said release, would be found in
Joseph H. Bodey's real estate, according to its value, and its
liability to the payment of said judgment, in the sum required
to satisfy it? ,.If the release swept away all the property on which
the judgment was a li~n and Henry Bodey was but surety, he is
whollv discharged ; but if but a part of it was released, he is dis. charg~d to the ex/ent of such part only, or pro tanto to the amount
it took from the grasp of the judgment.
"It remains to answer points submitted by plaintiff's counsel.
* * * As to the sixth, the question is, did the release so operate
as to discharge from the lien of the said judgment property which
before such release was available for satisfaction of the judgment,
and to what extent? To the extent that said release did not discharge such property, the plaintiff may recover."
Exceptions were taken on part of plaintiff to the charge.
Verdict was rendered for the defendants.
The case was argued by /. R. Britenbach and T. S. Bell, for
Holt, the plaintiff in error.
Powell and F ornance, for defendants.
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The opinion of the Court was delivered, April 5, by

LOWnn:, J.—T0 get at the principles of this case by the near-

The opinion of the Court was delivered, April 5, by
LowRIE, J.-To get at the principles of this case by the nearest road, it may suffice to state that here was a bond by two,
and a judgment entered upon it, and now on a scire facias to revive the judgment, one of them suffers judgment by default, and
the other takes defence on the ground that he was surety in the
bond, and that the plaintiff released from the lien of the judgment,
property of the other defendant of sufficient value to secure the
debt.
Principles of equity are law with us because we receive them
as rules of right, and accommodate our forms of procedure to the
admission of them. They are distinguished from principles of
law elsewhere, because their force is acknowledged only in peculiar Courts, and the forms of what are called their common law
Courts do not furnish the means of enforcing them. /we have
adopted as law the equitable principle, that, where a creditor has
the means of compelling payment from the principal debtor, and
by his own act gives it up, he thereby discharges the surety, and
this even when the debt is secured by a joint mortgage or judgment against both: Neff's Appeal, 9 W. & Ser. 36.
It is therefore apparent that this defence must be permitted;
and we must so far change the ordinary rules of this procedure
as to let it in. For this purpose we must allow these defendants
to sever in their defence, so that each may present the case on
his own grounds. But the plea of payment by the surety is
utterly incongruous; for if it be found in his favor, it makes an
absurd record, with a judgment against one defendant, when the
other has proved that the debt was paid. The defence is purely
an equitable one, and it should be pleaded specially, and then,
on the plea being found true, the record will show that, on equitable principles, the judgment against one defendant and in favor
of the other is right. This matter has not been assigned for
error, and we mention it only that such blunders may not be repeated. Such a plea should aver the suretyship, and set out the
facts necessary to show that in equity the surety is released.
The parties having severed, the plea of the surety stands in the
place of a bill in equity to enjoin proceedings as to him_ in which
this plaintiff and the other defendant would be the defendants, and
both would be interested to defeat the bill of the surety. Such
are their respective positions, in another forum, on the issue
tendered by this plea. Joseph Bodey is, in effect, a party to the
issue on the opposite side to Henry Bodey's administrators, and
is not bound for the costs which they incur by such an adversary

est road, it may sufﬁce to state that here was a bond by two,

and a judgment entered upon it, and now on a scirc facias to re-

vive the judgment, one of them suffers judgment by default, and

the other takes defence on the ground that he was surety in the

bond, and that the plaintiff released from the lien of the judgment,

property of the other defendant of sufficient value to secure the

debt.

Principles of equity are law with us because we receive them

as rules of right, and accommodate our forms of procedure to the

admission of them. They are distinguished from principles of

law elsewhere, because their force is acknowledged only in pe-

culiar Courts, and the forms of what are called their common law

Courts do not furnish the means of enforcing them. /W e have

adopted as law the equitable principle, that, where a creditor has

the means of compelling payment from the principal debtor, and

by his own act gives it up, he thereby discharges the surety, and

this even when the debt is secured by a joint mortgage or judg-

ment against b0th: NefT’s Appeal, 9 W. & Ser. 36.
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It is therefore apparent that this defence must be permitted;

and we must so far change the ordinary rules of this procedure

as to let it in. For this purpose we must allow these defendants

to sever in their defence, so that each may present the case on

his own grounds. But the plea of payment by the surety is

utterly incongruous; for if it be found in his favor, it makes an

absurd record, with a judgment against one defendant, when the

other has proved that the debt was paid. The defence is purely

an equitable one, and it should be pleaded specially, and then,

on the plea being found true, the record will show that, on equita-

ble principles, the judgment against one defendant and in favor

of the other is right. This matter has not been assigned for

error, and we mention it only that such blunders may not be re-

peated. Such a plea should aver the suretyship, and set out the

facts necessary to show that in equity the surety is released.

The parties having severed, the plea of the surety stands in the

place of a bill in equity to enjoin proceedings as to him, in which

this plaintiff and the other defendant would be the defendants, and

both would be interested to defeat the bill of the surety. Such

are their respective positions, in another forum, on the issue

tendered by this plea. Ioseph Bodey is, in effect, a party to the

issue on the opposite side to Henry Bodey’s administrators, and

is not bound for the costs which they incur by such an adversary
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position, and on equitable principles, and under our decisions is

Sect. 5]

HOI.T V. BODEY

a competent witness for them: Mevey v. Matthews, 9 Penn. St.

Rep. 112; Talmage v. Burlingame, Id. 21.

In this adaptation of a common law form to the principles of

equity, we do nothing more than carry out a principle which has

the sanction of innumerable precedents. There should be no forms

of proceeding so inﬂexible as not to yield to the necessary de-

mands of unforeseen circumstances ; otherwise they will often cross

the purposes which they were intended to serve.

There can be no kind of business without its forms, and they

all have two elements of adaptation, that are to be taken into the

account in estimating their value: ﬁrst, that they may secure the

purposes for which they were designed, without which they

would be in a measure useless: and second, that they be con-

formable to the education, habits, and custom of those by whom

the business is to be conducted, without which the business must

suffer by frequent mistakes and delays. Those forms, which are

the product of long experience, and have grown up with a

particular business, are generally the best, in their place, because

they have adapted themselves, by a sort of spontaneous develop-
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ment, to the business to which they apply, and constitute the

habits of those engaged in it; and great and sudden changes in

such customary forms must always be attended with serious

evllS. 4 '\l '

On the other hand, such forms may, in the hands of unskillful

and over-methodical practitioners, assume a ﬁxedness of character

that will prevent the improvement and development of the busi-

ness to which they belong, in which case they become an encum-

brance demanding a sweeping reform. Of this charactevwere_

many of the forms of the English common law. They very early

became ﬁxed to such a degree that they refused to yield to the

demands of common justice, and the rule, that for every wrong

there is a remedy, became a mere mockery; and from this arose

the immense jurisdiction of the English Chancellor, The generous

infusion of equity principles that pervades our law, demands that

our forms should be more ﬂexible, while it does not release us

from the caution, with which all changes should be made, where

the customs and rights of many are concerned.

This bond was originally given by [to] one Samuel Thomas,

and the plaintiff holds it by assignment. and the defendants, Joseph

and Henry Bodey, appear on its face to be both principal debtors.

From these facts the plaintiff raised two questions; ﬁrst, tha-

there was not sufﬁcient evidence that Henry was a mere surety, as

.
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position, and on equitable principles, and under our decisions is
a competent witness for them: 1\fci•ey v. M attltr..t•s, 9 Penn. St.
Rep. 112; Talmage v. B11rli11gamc, Id. 21.
In this adaptation of a common law form to the principles of
equity, we do nothing more than carry out a principle which has
the sanction of innumerable precedents. There should be no forms
of proceeding so inflexible as not to yield to the necessary demands of unforeseen circumstances; otherwise they. will often cross
the purposes which they were intended to serve.
There can be no kind of business without its forms, and they
all have two elements of adaptation, that are to be taken into the
account in estimating their value: first, that they may secure the
purposes for which they were designed, without which they
would be in a measure useless: and second, that they be conformable to the education, habits, and custom of those by whom
the business is to be conducted, without which the business must
suffer by frequent mistakes and delays. Those forms, which are
the product of long experience, and have grown up with a
particular business, are generally the best, in their place, because
they have adapted themselves, by a sort of spontaneous development, to the business to which they apply, and constitute the
habits of those engaged in it ; and great and sudden changes in
such customary forms must always be attended with serious
evils.
·",
On the other hand, .such forms may, in the hands of unskillful
and over-methodical practitioners, assume a fixedness of character
that will prevent the improvement and development of the business to which they belong, in which case they become an encumbrance demanding a sweeping reform. Of this charactePwere"
many of the fom1s of the English common law. They very early
became fixed to such a degree that they refused to >'ield to the
demands of common justice, and the rule, that for every wrong
there is a remedy, became a mere mockery; and from this arose
the immense jurisdiction of the English Chancellor. The generous
infusion of equity principles that pervades our law, demands that
our forms should be more flexible, while it does not release us
from the caution, with which all changes should be made, where
the customs and rights of many are concerned.
This bond was originally given by [to] one Samuel Thomas,
and the plaintiff holds it by assignment, and the defendants, Josep~
and Henry Bodey, appear on its face to be both principal debtors.
From these facts the plaintiff raised two questions; first, tha
there was not sufficient evidence that Henry was a mere surety, as

Digitized by

gl

Origi al from

UNIVERSITY OF MICHIGAN

350 HOLT v. BODEY [ChaP, VI

HOLT V. BODEY

350

to the plaintiff; and second, that, if the fact be so. the plaintiff

[Chap. VI

did not know it. As we think there was not sufﬁcient evidence

to justify a ﬁnding of these facts against the plaintiff, it becomes

necessary to inquire whether they were material to the defendant’s

case. Elsewhere it has been considered material under some cir-

cumstances, 3 Paige 650.

The general principle is, that a surety, on paying the debt, is

entitled to be substituted to all the liens and other securities which

the creditor holds against the principal debtor; a right, which is

enforced, whether the surety is bound in one instrument with the

principal or not; which is transmitted to the surety’s creditors,

where the claim is used so as to disappoint their liens; and which,

if not enforced, leaves the liability of joint defendants to be con-

trolled by the caprice of the creditor, and not by rules of law.

l\-leimeezt,ic:: v. Gahn, 3 Paige, 614: Darz.‘enport v. Hard‘eman, 5

Georgia Rep. 580: Morris v. Ezuns, 2 B. Monroe R. 84; i -’eﬁ"s

Appeal, 9 W. & Ser. 43: Ebenhardfs Appeal, 8 Id. 327; Neﬁ‘ v.

Miller, 8 Penn. Rep. 348; Moore v. Bray, IO Id. 519; Watts v.

Kinney, 3 Leigh 372.

From the surety’s right of substitution, his right of dis-
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charge, when the substitution has been rendered fruitless by the

act of the creditor. follows as a corollary. We give up our own

right‘ against him. whose countervailing right we have destroyed.

low it matters not whether the instrument shows that the

debtors stand to each other in the relation of principal and surety

or not.) The object of the_instrument _lS_IQ_,S.lL10)\l—1.h.€J'.1'.1'El2ltlOﬂ

to the creflifof.‘ai1(l‘or(li§arily_it_i_r_npoIts no more. Thequestion

6f't'li€if'r:elatiorf to each other remains an open one; and hence,

the admission of parol evidence to answer it does not violate the

'-O-“rule by which such evidence is not allowed to vary the legal import

of a written instrument. It is the fact of this relation, with or

without the creditor’s knowledge of it, that gives the right of

substitution. Tl_15 right is inherent in the transaction, if the rela-

tion exists. If it does not appear, the creditor is expected to be

ignorant of it, and should act accordingly. \'\/'hile the law en-

forces the payment of his claim, it does not make his will the

law of the contract, and allow him to shift the burde_n from the

property of one defendant to that of the other at his pleasure.

Nor may he blindly act so as to affect the rights of others, and

then excuse himself by saying he did not know. He should

not in any way discharge one of his joint debtors without the

consent of the other; for that other has an interest in that act.

to the plaintiff ; ·and second, that, if the fact be so, the plaintiff
did not know it. As we think there was not sufficient evidence
to justify a finding of these facts against the plaintiff, it becomes
necessary to inquire whether they were material to the defendant's
case. Elsewhere it has been considered material under some circumstances, 3 Paige 650.
The general principle is, that a surety, on paying the debt, is
entitled to be substituted to all the liens and other securities which
the creditor holds against the principal debtor; a right, which is
enforced, whether the surety is bound in one instrument with the
principal or not ; which is transmitted to the surety's creditors,
where the claim is used so as to disappoint their liens; and which,
if not enforced, leaves the liability of joint defendants to be controlled by the caprice of the creditor, and not by rules of law.
Neimcewicz v. GaJm, 3 Paige, 614; Datirenport v. Hardeman, 5
Georgia Rep. 58o ; Morris v. E·vans, 2 B. Monroe R. 84 ; Neff' s
Appeal, 9 W. & Ser. 43: Eben.hardt's Appeal, 8 Id. 327; Neff v.
Miller, 8 Penn. Rep. 348; Moore v. Bra')', 10 Id. 519; Watts v.
Kiune31, 3 Leigh 372.
From the surety's right of substitution, his right of discharge, when the substitution has been rendered fruitless by the
act of the creditor, follows as a corollary. We give up our own
right against him, whose countervailing right we have destroyed.
(Now it matters not whether the instrument shows that thtdebtors stand to each other in the relation. of principal and surety
or not) The object of th~_Jg~.!_rt_t~eri!_~ to shaw their i:clation
to the cred1tor, and or~i_!!arily__!!_import!?_ no more The q•iestion
OIUieif-rclatlon fo each other remains an open one ; and hence,
the admission of parol evidence to answer it does not violate the
'-Tttle by which such evidence is not allowed to vary the legal import
.of a written instrument. It is the fact of this relation, with or
without the creditor's knowledge of it, that gives the right of
substitution. The right is inherent in the traniadion, if the relation exists. If it does not appear, the creditor is expected to be
ignorant of it, and should act accordingly. While the law enforces the payment of his claim, it does not make his will the
law of the contract, and allow him to shift the burdep from the
property of one defendant to that of the other at his pleasure.
Nor may he blindly act so as to affect the rights of others, and
then excuse himself by saying he did not know. He should
net in any way discharge one of his joint debtors without the
consent of the other; for that other has an interest in that act.
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The Court below could not properly affirm the sixth point

of the plaintiff; but they instructed the jury that the question

was, did the release so operate as to discharge from the lien of the

judgment, property which was then available for the satisfac-

tion of the judgment, and to what extent? This was quite as

favorable as the plaintiff had a right to ask; and, when the

Court added, “to the extent that said release did not discharge

such property, the plaintiff may recoverfi when they added this,

they conceded too much to the plaintiff; for it was telling the

jury that, though the property released would have satisﬁed the

judgment, yet if there is any which can still be made available.

the surety is pro tanto, not discharged.) Such a rule throws all

the risks arising from the plaintiff’s act, and the uncertainty

of the evidence and the fallibility of the jury, on the surety, in-

stead of on the party whose act gave rise to them. I_f__l'.l1£I$Lb_e

still enough of the principal’s property left, the creditor need

not care that the surety is discharged. If this is doubtful, it was

the creditor that made it so, and he should take the risk of it.
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If he has discharged any of the principal‘ s property, the very

least that can be expected of him is, that he should make it

perfectly clear that it could not have been made available at all,

or not beyond a certain amount; for, by his act. he has prevented

the application of the certain test afforded by judicial process.

Judgment affirmed.

114. JENKINS v. NATIONAL VILLAGE BANK OF BOW-

DOIN HAM, 58 Me. 275.

Supreme Judicial Court, Maine, 1870.

The ereditor is bound to exereise only ordinary care to pre-

vent loss of securities pledged to the payment of the debt.

On report.

Assumpsit on a receipt, a copy of which may be seen in the

opinion,

The time of payment of the note was extended by the de-

T~owledge_Qfjht:

plaintiff of

the fact

of smetyship "'as tbere-

fo:·e immaterial.

...__1'heC; below could not properly affirm the sixth point
of the plaintiff; but they instructed the jury that the question
was, did the release so operate as to discharge from the lien of the
judgment, property which was then available for the satisfaction of the judgment, and to what extent? This was quite as
favorable as the plaintiff had a right to ask ; and, when the
Court added, "to the extent that said release did not discharge
such property, the plaintiff may recover,'~ when they added this,
they conceded too much to the plaintiff ; for it was telling the
jury that, though the property released would have satisfied the
judgment, yet if there is any which can still be made available,
the surety is pro tan to, not discharged) Such a rule throws all
the risks arising from the plaintiff's act, and the uncertainty
of the evidence and the fallibility of the jury, on the surety, instead of on the party whose act gave rise to them. If there be
still enough of the principal's property left, the creditor need
not care that the surety is discharged. If this is doubtful, it was
the creditor that made it so, and he should take the riSk of it.
If he has discharged any of the principal's property, the very
least that can be expected of him is, that he should make it
perfectly clear that it could not have been made available at all,
or not beyond a certain amount; for, by his act, he has prevented
the application of the certain test afforded by judicial process.
Judgment affirmed.

fendant to Jan. 12, 18_67, upon payment of $11.16 interest for

the extension; and on the latter day the note was paid, and a

return of the bonds demanded and refused.

114.

The remaining facts appear in the opinion.

S. 6' I. W. May, for the plaintiff.

A. Libby, for the defendant.

JEN~INS

v. NATIONAL VILLAGE BANK OF BOW-

DOINHAM, 58 Me. 275.
Supreme Judicial Court, Maine, i870.

The creditor is bound to exercise only ordinary care to pre'l!ent loss of securities pledged to the payment of the debt.

On report.
Assumpsit on a receipt, a copy of which may be seen in the
opinion.
The time of payment of thf! note was extended by the defendant to Jan. 12, 1&67, upon payment of $11.16 interest for
the extension ; and on the latter day the note was paid, and a
return of the bonds demanded and refused.
The remaining facts appear in the opinion.
S. & !. iv. May, for the plaintiff.
A. Libby, for the defendant.
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KENT, J.—This case is referred to the court, on report of

JF.NKINS V. NAT'L BANK

[Chap. VI

the evidence, with jury powers. \'V e ﬁnd the material facts to be

KENT, J.-This case is referred to the court, on report of
the evidence, with jury powers. vVe find the material facts to be
these: The bank discounted a note of the plaintiff for $588 on
four months, on the 9th of 1V1ay, 1866, and at the same time,
and as part of the transaction, received from the plaintiff as a
pl(:dge or collateral security two Cnited States 10-40 bonds,
amounting to six hundred dollars on their face. This transaction was assented to by the directors. The cash:er on the same
day gave to the plaintiff a receipt, in his official capacity, of the
following tenor :

these: The bank discounted a note of the plaintif f for $588 on

four months, on the 9th of May, 1866, and at the same time,

and as part of the transaction, received from the plaintiff as a

pledge or collateral security two United States 10-40 bonds,

amounting to six hundred dollars on their face. This transac-

tion was assented to by the directors. The cashier on the same

day gave to the plaintiff a receipt, in his ofﬁcial capacity, of the

following tenor:

“NATIONAL BANK oF BOWnonmam, May 9, 1866.

“Received of Shelden F. Jenkins, United States 10-40 bonds, one of

$500, and one of $100, amounting to six hundred dollars, to be returned

to him on the payment of his note for $558 in four months, dated May 9,

1866. (Signed) R. BUTTERFIELD, Cashier.”

These bonds were kept by the bank, with the other bonds

"NATIONAL BANK oF BowooINHAM, May 9, 1866.
"Received of Shelden F . Jenkins, United States 10-40 bonds, one of
$soo, and one of $100, amounting to six hundred dollars, to be returned
to him on the payment of his note for $558 in four months, dated May 9,
1866.
(Signed)
R. Bt.:TTERFIEI.D, Cashier."

and papers and valuables of the bank and of depositors, in the

safe, and with the same care as their own, and with reasonable

care and oversight. The bank was entered by burglars on the

night of the 2!st of June, 1866, and the contents of the vault,
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including these bonds, removed and carried off. The bank used

These bonds were kept by the bank, with the other bonds
and papers and valuables of the bank and of depositors, in the
safe, and with the same care as their own, and with reasonable
care and oversight. The bank was entered by burglars on the
night of the 21st of June, 1866, and the contents of the vault,
including these bonds, removed and carried off. The bank used
reasonable diligence in attempts to recover the property thus rem0ved, but without success. The note has since been paid to
the bank. This action is brought against the bank to recover the
value of the bonds. \The declaration does not allege any want
of care on the part of the bank, but is based upon an alleged
promise, in consideration of the delivery of the bonds, to return
the bonds upon payment of the note. It does not set up a liability
of a general nature, arising from the relation of bailor and
bailee, but declares on a sp(\cial promise to redeliver, at all events,
upon payment of the note. I
The counsel invokes the receipt of the cashier to sustain
this action, and claims that it is a special contract, distinct and
different from the one made by the directors, and shown by their
signature on the book of the bank, wherein this note is entered in
the list of "bills offered and discounted," and under the head of ·
"first surety" is this entry, "10-40 bonds collateral."{ The receipt
of the cashier, it is contended, is an absolute agreement to keep,
at all events, and to return on payment of the note. In other
words, that thereby the bank became insurers, and bound to keep
and return the bonds, whatever might happen. J The counsel
also contends that the cashier had a right thus to bind the bank
by virtue of the powers conferred upon him by his office.

reasonable diligence in attempts to recover the property thus re-

moved, but without success. The note has since been paid to

the bank. This action is brought against the bank to recover the

value of the bonds. \The declaration does not allege any want

of care on the part of the bank, but is based upon an alleged

promise. in consideration of the delivery of the bonds. to return

the bonds upon payment of the note. It does not set up a liability

of a general nature, arising from the relation of bailor and

bailee, but declares on a sp cial promise to redeliver, at all events,

upon payment of the note.

The counsel invokes the receipt of the cashier to sustain

this action, and claims that it is a special contract, distinct and

different from the one made by the directors. and shown by their

signature on the book of the bank, wherein this note is entered in

the list of “bills offered and discounted,” and under the head of ~

“ﬁrst surety” is this entry, “Io-40 bonds collateral.”( The receipt

of the cashier, it is contended, is an absolute agreement to keep,

at all events, and to return on payment of the note. In other

words, that thereby the bank became insurers, and bound to keep

and return the bonds, whatever might happen.‘ The counsel

also contends that the cashier had a right thus to bind the bank

by virtue of the powers conferred upon him by his office.
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The last question is immaterial if the ﬁrst proposition is
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not maintained. And we think it is not. The receipt amounts to

no more than would be implied by law, on the facts which appear

on the discount book. It is the_ simple case of a pledge of col-

lateral securities, to secure the payment of a particular note, and

that is alT that the receipt imports. The collaterals are to be

given back when the debt is paid. That is all.

The case of Field v. Brackett, 56 l\Iaine 121, is in point.

In that case, the plaintiff alleged that the defendant received his

(plaintiff’s) wagon, the same to be kept and used by defendant

for one month, and the defendant promised to return the wagon

to him at the expiration of the month, in good order, but did

not. The defendant admitted the truth of these allegations, but

replied that the wagon, during the month, was stolen, without

any fault or want of due care on his part. It was held by the

court that there was nothing more intended by the promise

than the law implies in such a case of bailment. viz., “to return

at the time appointed in as good order as when received, ordinary

wear and tear and casualties for which no blame could attach to the

hirer excepted.” In these and like contracts, by which property is
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delivered under a contract of bailment, without the legal title

passing, the law ﬁxes the liability to keep with proper care, but

does not make the bailee an insurer against robbery or casualties,

when no fault attaches to him. And it does not ﬁx such liability

of an insurer, if in the contract, written or verbal, there are no

words assuming such undertakings.

The bank was held to the common-law liability by the action

of the directors. The receipt of the cashier merely expresses in

more words, what the discount book sets out in a condensed form.

If it had undertaken to do more. and to charge the bank as

insurers, we are by no means ready to say that such a contract

would have come within the powers of a cashier.

The liability of a pledgee is well settled. Mr. Justice Story

(Bailments, 197) deﬁnes a pledge as “a bailment of personal

property as security for some debt or engagement.” Kent says,

“In general, the law requires nothing extraordinary of the pawnee.

but only that he shall take ordinary care of the goods; and if they

should happen to be lost, he may, notwithstanding, resort to the

pawnee for his debt.” 2 Kent's Com. 579.

This has been the law ever since the celebrated case of C oggs

v. Bernzwd, 2 Lord Raymond. Indeed it is not denied by the

learned counsel for the plaintiff, who places his claim upon the

receipt of the cashier, as a contract to deliver absolutely on pay-

~
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The last question is immaterial if the first proposition is
not maintained. And we think it is not. The receipt amounts to
no more than would be implied by law, on the facts which appear
on the discount book. It is th~simple case of a pledge of collateral securities, to secure the payment of a particular note, and
that is aTr th-at the- receipt imports. The collaterals are to be
given back when the debt is paid. That is all.
The case of Field v. Brackett, 56 Maine 121, is in point.
In that case, the plaintiff alleged that the defendant received his
(plaintiff's) wagon, the same to be kept and used by defendant
for one month, and the defendant promised to return the wagon
to him at the expiration of the month, in good order, but did
not. The defendant admitted the truth of these allegations, but
replied that the wagon, during the month, was stolen, without
any fault or want of due care on his part. It was held by the
court that there was nothing more intended by the promise
than the law implies in such a case of bailment, viz., "to return
at the time appointed in as good order as when received, ordinary
wear and tear and casualties for which no blame could attach to the
hirer excepted." In these and like contracts, by which property is
delivered under a eo-nuact of bailment, without the legal title
passing, the law fixes t_he liability to keep with proper care, but
does not make the bailee an insurer against robbery or casualties,
when no fault attaches to him. And it does not fix such liability
of an insurer, if in the contract, written or verbal, there are no
words assuming such undertakings.
The bank was held to the common-law liability by the action
of the directors. The receipt of the cashier merely expresses in
more words, what the discount book sets out in a condensed form.
If it had undertaken to do more, and to charge the bank as
insurers, we are by no means ready to say that such a contract
would have come within the powers of a cashier.
The liability of a pledgee is well settled. Mr. Justice Story
(Bailments, 197) defines a pledge as "a bailment of personal
property as security for some debt or engagement." Kent says.
"In general, the law requires nothing extraordinary of the pawnee.
but only that he shall take ordinary care of the goods ; and if they
should happen to be lost, he may, notwithstanding, resort to the
pawnee for his debt." 2 Kenfs Com. 579.
This has been the law ever since the celebrated case of Coggs
v. Bern0rrd, 2 Lord Raymond. Indeed it is not denied by the
learned counsel for the plaintiff, who places his claim upon the
receipt of the· cashier, as a contract to deliver absolutely on pay-
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ment. And as before stated, the declaration does the same, and is

silent as to any want of care. If it had alleged, as the case is

presented by the proof, we see but little difﬁculty in sustaining

the proposition that all due and reasonable care was used by

the bank under the circumstances.

According to the agreement of the parties, we must order

Judgment for the defendant.

SECTION 6. DEFENSE FOUNDED UPON THE FAILURE OF THE

CREDITOR TO USE MONEY WITHIN HIS CONTROL IN

LAWFUL PAYMENT OF HIS CLAIMS

115. SULLIVAN v. STATE, 59 Ark. 47.

Supreme Court, Arkansas, 1894.

Failure of creditor to ﬁle for record mortgage given by the

principal debtor until it becmme worthless as a security by reason

of the prior ﬁling of a_ second mortgage, exonerates the surety

from liability.

Appeal from Scott Circuit Court in Chancery.

EDGAR E. BRYANT, Judge. '

Action by the State for the use of the sixteenth section school

fund against J. O. A. Sullivan. The facts are stated in the
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opinion.

The appellant pro se.

James P. Clarke, Attorney General, for appellee.

BATTLE, J. According to the abstract of appellant, which

is not controverted by the appellee, the facts in this case, are, in

part, as follows:

“On the 9th of January, 1885, H. E. Collum executed his note

to T. M. Evart, treasurer of Scott county, for the sum of one

hundred dollars, payable one year after date, with IO per cent.

interest, with J. O. A. Sullivan as his surety. The money for

which the note was given was part of the sixteenth section school

fund, and was loaned as directed by section 6288 of l\lansﬁeld’s

Digest. On the same day (January 9th, 1885), and at the same

time, Collum, in order to better secure the payment of the note,

and in order to comply with the law, executed his mortgage to

the treasurer for the following described real estate: (Descrip-

tion).

Sect. 6] SULLIvAN v. STATE 355
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“Although the mortgage was executed and delivered to the

SULLIVAN V. STATE

355

treasurer on the 9th day of January, as stated, he failed and re-

fused to have the same recorded, or to ﬁle the same for record,

until the 25th day of March following.

“On the 17th day of March, 1885, H. E. Collum executed to

George H. Lyman a mortgage on the same property, for the

expressed consideration of ﬁve hundred dollars. This mortgage

was ﬁled for record on the 23rd day of March, 1885, two days

previous to the ﬁling of the mortgage executed by Collum to the

county treasurer.

“At the maturity of the second mortgage the land was sold

to Green, in accordance with the terms of the mortgage, for the

sum of ﬁve hundred and seventy-ﬁve dollars, that being the

amount of interest and principal.”

The value of the property mortgaged to the county treasurer

greatly exceeded the amount due on the note of Collum and Sul-

livan. S “

At the commencement of this action Collum was insolvent,

and a non-resident of this State.

A decree was rendered by the court below, in chancery sit-
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ting, in favor of the plaintiff, the appellee, against Sullivan, the

appellant, for the full amount of the Collum note, and Sullivan

app aled.

When Collum executed the mortgage to secure the note exe-

cuted by him, as principal, and Sullivan, as surety, it was the

duty of the county treasurer to ﬁle the same for record, in order

to preserve the security which he had thereby acquired. Having

failed to do so until some time after its execution, and until it

had become worthless as a security by reason of a second mort-

gage being ﬁled prior to it, he should suffer the loss occasioned

thereby; and Sullivan should be exonerated from all liability to

pay the note, the value of the land mortgaged exceeding the

amount due on the same. \ Grisard v. Hinson, 50 Ark. 229; H ub-

bard \'. Pace, 34 Ark. 80; Burr v. Boyer, 2 Neb. 265: Wulﬁ’ v.

Jay, 7 Q. B. 756 ;-Straton v. Rastall, 2 Durn. & East, 366; Teaﬁ v.

Ross, I Ohio St. 469: Cape1 v. Butler, 2 Sim. & Stu. 457; 2 Brandt

on Suretyship and Guaranty (2nd Ed.), sec. 445.

The decree of the court below is, therefore, reversed, and

the complaint is dismissed.

"Although the mortgage was execute<l and delivered to the
treasurer on the 9th day of January, as stated, he failed and refused to have the same recorded, or to file the same for record,
until the 25th day of March following.
"On the 17th day of March, 1885, H. E. Collum executed to
George H. Lyman a mortgage on the s,eme_property, for the
expressed consideration of five hundred dollars. This mortgage
was filed for record OJl the 23rd day of March, 1885, two days
previous to the filing of the mortgage executed by Collum to the
county treasurer.
"At the maturity of the second mortgage the land was sold
to Green, in accordance with the terms of the mortgage, for the
• sum of five hundred and seventy-five dollars, that being the
amount of interest and principal."
The value of the property mortgaged to the county treasurer
greatly exceeded the amount due on the note of Collum and Sullivan.
·At the commencement of this action Collum was insolvent,
and a non-resident of this State.
A decree was rendered by the court below, in chancery sitting, in favor of the plaintiff, the appellee, against Sullivan, the
appellant, for the full amount of the Collum note, and Sullivan
appfale<l.
\\Vhen Collum executed the mortgage to secure the note executed by him, as principal, and Sullivan, as surety, it was the
<luty of the county treasurer to file the same for record, in order
to preserve the security which he had thereby acquired. Having
fa:led to do so until some time after its execution, and until it
had become worthless as a security by reason of a second mortgage being filed prior to it, he should suffer the loss occasioned
thereby ; and Sullivan should be exonerated from all liability to
pay the note, the value of the land mortgaged exceeding the
amount due on the same.' Grisard v. Hinson, So Ark. 229; H1Wbard v. Pace, 34 Ark. &>; Burr v. Boyer, 2 Neb. 265; Wu./ ff v.
Jay, 7 Q. B. 756 ;·Straton v. Rastall, 2 Durn. & East, 366; Teaff v.
Ross, 1 Ohio St. 469; Capel v. Bf(,tler, 2 Sim. & Stu. 457; 2 Brandt
on Suretyship and Guaranty (2nd Ed.), sec. 445.
The decree of the court below is, therefore, reversed, and
the complaint is dismissed.

Digitized by

Origi11al from

UNIVE SITY OF

ICHIGAN

•

o'~ONOR V. £, W. MORSE

356 o'coNoR v. E. w. MORSE [Chap. VI

I16. O’CONOR as receiver, etc., v. E. W. MORSE, et al., defendants,

[Chap. VI

J. H. BRALY, appellant, 112 Cal. 31.

u6. O'CONOR as receiver, etc., v. E. W. MORSE, et al., defendants,
]. H. BRALY, appellant, n2 Cal. 31.
Supreme Court, California, 18¢.

Supreme Court, California, 1896.

A surety is relieved of liability if the ereditor refuses a ten-

der of the amount of the debt for it-h.ich the surety is liable, and is

not required to keep the tender good.

A su.ret)' is relieved of liability if the creditor refuses a te~
de., of the amount of the debt for which the surety is liable, and is
not required to keep the tender go·od.

Appeal from a. judgment of the Superior Court of San Diego

County. George Puterbaugh, Judge.

I. IV. Hughes, for appellant.

V. E. Shaw, for respondent.

BELCHER, C .—This is an action upon a non-negotiable prom-

Appeal from a judgment of the Superior Court of San Diego
County. George Puterbaugh, Judge.
J. JV. Hughes, for appellant.
V. E. Shaw, for respondent.
BF.LCHER, C.-This is an action upon a non-negotiable promissory note for thirteen hundred and eight dollars and ninetyfive cents, bearing interest at the rate of one per cent per month,
compounding monthly.
The case was tried by the court without a jury and the
findings were in substance as follows : On October 31, 189o, the
defendants, E. W. Morse, C. E. Heath, and J. H. Braly, executed and delivered the said note to one F. \V. Stewart, to be used
as collateral security for his own note, to be given to the Con~
solidated National Bank of San Diego. Thereafter, Stewart executed his own non-negotiable not~ for the same sum to the said
bank, and as collateral security for the payment thereof duly
indorsed, assigned and delivered to the bank the said note. On
the day of its date ddendant Braly paid on said note one-third
of the amount due thereon, to wit: Four hundred and thirty-six
dollars and thirty-two cents. The interest on the note was paid
up to October 30, 1891, but no other payments on account of
interest or principal were ever made.
On May 11, 1893, the bank was still the owner and holder of
the said note. On that day the defendant Braly, through his duly
authorized agent, J. C. Braly, called at the bank and offered to
pay the said note, but stated that he did not want it stamped
"paid'' upon its face, but wanted such an indorsement made
as would show the amount paid, and that it had been paid by J.
H. Braly. In answer to a question by the cashier as to what he
intended to do with the note, he replied that he was instructed to
tum it over to attorneys to bring suit on it. From what was
said the cashier understood that he wanted the note so indorsed
that J. H. Braly could sue upon it, and he referred the matter
to Mr. Howard, the president of the bank, and stated to him
that accepting payment "would result in a suit against Heath and
:Morse.'' Mr. Howard replied to the cashier, in the absence of

issory note for thirteen hundred and eight dollars and ninety-

ﬁve cents, bearing interest at the rate of one per cent per month,

compounding monthly.

The case was tried by the court without a jur_v and the

ﬁndings were in substance as follows: On October 31, 1890, the

defendants, E. WV. Morse, C. E. Heath, and J. H. Braly, exe-

cuted and delivered the said note to one F. \-V. Stewart, to be used

as collateral security for his own note, to be given to the Con-

solidated National Bank of San Diego. Thereafter, Stewart exe-
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cuted his own non-negotiable note for the same sum to the said

bank, and as collateral security for the payment thereof duly

indorsed, assigned and delivered to the bank the said note. On

the day of its date defendant Braly paid on said note one-third

of the amount due thereon, to wit: Four hundred and thirty-six

dollars and thirty-two cents. The interest on the note was paid

up to October 30, 1891, but no other payments on account of

interest or principal were ever made.

On May 11, 1893, the bank was still the owner and holder of

the said note. On that day the defendant Braly, through his duly

authorized agent, J. C. Braly, called at the bank and offered to

pay the said note, but stated that he did not want it stamped

“paid” upon its face, but wanted such an indorsement made

as would show the amount paid, and that it had been paid by J.

H. Braly. In answer to a question by the cashier as to what he

intended to do with the note, he replied that he was instructed to

turn it over to attorneys to bring suit on it. From what was

said the cashier understood that he wanted the note so indorsed

that J. H. Braly could sue upon it, and he referred the matter

to Mr. Howard, the president of the bank, and stated to him

that accepting payment “would result in a suit against Heath and

Morse.” Mr. Howard replied to the cashier, in the absence of
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said that “the relations of Mr. Morse and Heath to the bank

Mr. Braly, ';that is a matter we must consider." He further
said that "the relations of Mr. Morse and Heath to the bank
were such that the matter must be considered before suit could
be allowed." The cashier then told Mr. Braly to call the next
day, and at that time or later the president stated to the cashier
that he didn't care to have Mr. Stewart and Mr. Morse sued.
Braly went back to the bank the next day, as requested, and Mr.
Howard, the then president of the bank, stated to him "that they
had concluded to hold .the note and make it out of the other
parties."
Defendant Braly offered to prove by defendants Morse and
Heath that they were solvent at the time he offered to pay the
bank, but that on the twenty-fifth day of August, 1893, they,
and each of them, became insolvent and have continuously since
been insolvent ; which offered evidence the court excluded upon
the ground that it was irrelevant, incompetent, and immaterial,
to which ruling defendant Braly duly excepted.
And, as conclusions of law, the court found that the effect
of the offer to pay, on May I 1th, was to stop the running of
int~rest and to release said defendant Braly from the obligation
to pay attorney's f~es, but that he was not released from his
obligation to pay the note, and that plaintiff was entitled to judgment against the three defendants for the principal due on the
note, with interest thereon to May 11, 1893, amounting to one
thousand and sixty-eight dollars and twenty-five cents.
Judgment was accordingly so entered, from which the defendant Braly appeals on the judgment-roll alone.
The Civil Code, section 2831, declares a surety to be "one
who at the request of another, and for the purpose of securing to
him a benefit, becomes responsible for the performance by the
latter of some act in favor of a third person, or hypothecates property as security therefor."
In Montgomery v. Sayre, 91 Cal. 2o6, the action was upon
a promissory note given as collateral security under circumstances
similar to those found here, and it was held that the maker of
the note was, in law, a surety.
The note in suit was executed to be used as collateral security for the payment of Stewart's note, and was accepted and held
by the bank as such collateral securety. The appellant must,\
therefore, be regarded as only a surety, and the question is, was
he exonerated from liability on the note by the refusal of the
bank to accept payment thereof, because it would result in a suit

were such that the matter must be considered before suit could

be allowed.” The cashier then told Mr. Braly to call the next

day, and at that time or later the president stated to the cashier

that he didn’t care to have Mr. Stewart and Mr. Morse sued.

Braly went back to the bank the next day, as requested, and Mr.

Howard, the then president of the bank, stated to him “that they

had concluded to hold the note and make it out of the other

parties.”

Defendant Braly offered to prove by defendants Morse and

Heath that they were solvent at the time he offered to pay the

bank, but that on the twenty-ﬁfth day of August, 1893, they,

and each of them, became insolvent and have continuously since

been insolvent; which offered evidence the court excluded upon

the ground that it was irrelevant, incompetent, and immaterial,

to which ruling defendant Braly duly excepted.

And, as conclusions of law, the court found that the effect

of the offer to pay, on May 11th, was to stop the running of

interest and to release said defendant Braly from the obligation
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to pay attorney’s fees, but that he was not released from his

obligation to pay the note, and that plaintiff was entitled to judg-

ment against the three defendants for the principal due on the

note, with interest thereon to May 11, 1893, amounting to one

thousand and sixty-eight dollars and twenty-ﬁve cents.

Judgment was accordingly so entered, from which the de-

fendant Braly appeals on the judgment-roll alone.

The Civil Code, section 2831, declares a surety to be “one

who at the request of another, and for the purpose of securing to

him a beneﬁt, becomes responsible for the performance by the

latter of some act in favor of a third person, or hypothecates prop-

erty as security therefor.”

In Montgomery v. Sayre, 91 Cal. 206, the action was upon

a promissory note given as collateral security under circumstances

similar to those found here, and it was held that the maker of

the note was, in law. a surety.

The note in suit was executed to be used as collateral secur-

ity for the payment of Stewart's note, and was accepted and held

by the bank as such collateral securety. The appellant must,‘

therefore, be regarded as only a surety, and the question is, was \

he exonerated from liability on the note by the refusal of the

bank to accept payment thereof, because it would result in a suit

Digitized by

gl .

Origi al from

UNIVERSITY OF MICHIGAN

358 o’coNOR v.12 w. MORSE [Chap. VI

o'coNOR v. "E.

w.

MORSE

[Chap. VI

against the co-makers, and “they had concluded to hold the note,

and make it out of the other parties.”

against the co-makers, and "they had concluded to hold the note,
and make it out of the other parties."
"A surety is exonerated: 1. In like manner with a guarantor;
2. To the extent to which he is prejudiced by any act of the creditor which would naturally prove injurious to the remedies of
the surety, or inconsistent with his rights, or which lessens his
security; or 3. To the extent to which he is prejudiced by an
omission of the creditor to do anything, when required by the
surety, which it is his duty to do." (Civ. Code, sec. 2~0) .
. In Hayes v. Josephi, 26 Cal. 535, the action was to recover
from a surety on an undertaking, given for the release of an
attachment, the amount of the judgment subsequently recovered.
The defense was that subsequent to the recovery of the judgment
the surety tendered to the creditor the full amount of the judgment and he refused to receive it, and that at that time the judg•
mcnt debtor was solvent, but afterward, and before the commencement of the action, became, and ever since had been, wholly
insolvent.
At the trial the court refused to admit evidence in support of
the allegations of the answer, and gave judgment for the plaintiff on the pleadings. On appeal it was held that the offered
evidence should have been admitted, and that if the facts alleged
were established the surety was discharged from his obligation
on the undertaking. In the opinion of the court rendered by
SAWYER, J., it is said: "The law requires the creditor to act in
the utmost good faith toward the surety, and will not permit
him to do anything that will unnecessarily tend to prejudice his
interests. The creditor will certainly not be permitted to place
obstacles in the way of the surety, which tend to hinder him in
the pursuit of such remedies as are guaranteed to him hy the law.
The suret is entitled to a the debt, and thereby at once acquire
1 is e legal
the right to proceed ae"ainst the prmc1pa . *
right of the surety to pay the Clebt, and at once proceed against
the principal debtor, it necessarily follows that he is entitled to
have the money accepted by the creditor in order that he may ,
proceed. It is the duty of the creditor to receive it, and a gross
violation of duty and good faith on his part to refuse, thereby
interposing an insurmountable obstacle in the way of the pussuit by the surety of his most prompt and efficient remedy. * * *
If the creditor refuses to receive the money when tendered, he as
effectually prevents the surety from promptly pursuing his most
efficient remedy as he would by entering into a valid contract with
the debtor to extend the time of payment. The reason why a

“A surety is exonerated: 1. In like manner with a guarantor;

2. To the extent to which he is prejudiced by any act of the cred-

itor which would naturally prove injurious to the remedies of

the surety, or inconsistent with his rights, or which lessens his

security; or 3. To the extent to which he is prejudiced by an

omission of the creditor to do anything, when required by the

surety, which it is his duty to do.” (Civ. Code, sec. 2840).

-In Hayes v. Josephi, 26 Cal. 535, the action was to recover

from a surety on an undertaking, given for the release of an

attachment, the amount of the judgment subsequently recovered.

The defense was that subsequent to the recovery of the judgment

the surety tendered to the creditor the full amount of the judg-

ment and he refused to receive it, and that at that time the judg-

ment debtor was solvent, but afterward, and before the com-

mencement of the action, became, and ever since had been, wholly

insolvent.

At the trial the court refused to admit evidence in support of

the allegations of the answer, and gave judgment for the plain-

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:11 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

tiff on the pleadings. On appeal it was held that the offered

evidence should have been admitted, and that if the facts alleged

were established the surety was discharged from his obligation

on the undertaking. In the opinion of the court rendered by

SAWYER, J., it is said: “The law requires the creditor to act in

the utmost good faith toward the surety, and will not permit

him to do anything that will unnecessarily tend to prejudice his

interests. The creditor will certainly not be permitted to place

obstacles in the way of the surety, which tend to hinder him in

the pursuit of such remedies as are guaranteed to him by the law.

The suret ' is entitled to a ' the debt, and thereby at once acquire

the rig~ principal. 5 * 5 lf it IS fﬁe legal

right of the surety to pay the debt, and at once proceed against

the principal debtor, it necessarily follows that he is entitled to

have the money accepted by the creditor in order that he may

proceed. It is the duty of the creditor to receive it, and a gross

violation of duty and good faith on his part to refuse, thereby

interposing an insurmountable obstacle in the way of the pus-

suit by the surety of his most prompt and efficient remedy. * * *

If the creditor refuses to receive the money when tendered. he as

effectually prevents the surety from promptly pursuing his most

efficient remedy as he would by entering into a valid contract with

the debtor to extend the time of payment. The reason why a
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time of payment discharges the surety is, as we have seen. be-

vaiid contract between the creditor and principal to extend the
time of payment discharges the surety is, as we have seen, because the creditor by his further contract places an obstacle in the
way of prompt and efficient action on the part of the surety to
protect his interest. The principle applies here with equal force."
In Sharp v. Miller, 57 Cal. 415, this court said: The plaintiff "refused to accept the money which was offered. Having
tendered the money the defendants, as sureties, did all they contracted to do. The tender made, although it was refused, was
equivalent to a payment by them. (Solomon v. Reese, 34 Cal. 36).
And by it they were discharged from their obligation as sureties
upon the appeal bond. Hayes v. Josephi, supra)."
The note in suit was held by the bank as collateral security,
and appellant was liable thereon as principal for one-third which
he paid, and as co-surety with Morse for one-third, and as cosurety with Heath for one-third. (Chipman v. M orril/, 20 Cal.
136). He had a right to pay the balance due on the note, and V
to look to his co-makers for their pro rata shares thereof. The
bank refused to accept the money because it did not want the comakers sued. But this the bank had no right to do, and, as said
in Ha-y.•es v. Josephi, supra, the refusal was a gross violation of
duty and good faith on its part.
It is objected, however, that it does not appear that appellant was prejudiced by the refusal, since there is nothing to show
that Morse and Heath subsequently became insolvent, the finding
to the effect that appellant offered to prove their solvency and
subsequent insolvency, which evidence was excluded, having no
place in the record.
It is true that findings should be of the ultimate facts, but
this finding cannot be disregarded on the ground urged. It is
found in the record, and, so far as appears, was made and accepted without objection on either side. It must be assumed,
therefore, for the purposes of this appeal, that the facts were
as appellant offered to prove them to be.
It is further objected that appellant was not discharged from
liability on the note, because he did not comply with the provisions of section 1500 of the Civil Code, which reads as follows:
"An obligation for the payment of money is extinguished by a
due offer of payment, if the amount is immediately deposited in
the name of the creditor with some bank of deposit within this
state of good repute, and notice thereof is given to the creditor."
A sjmilar objection was made and overruled in Randol v.
Tatum, g8 Cal. 390. On page 395 it is said: •'E. A. Billings

cause the creditor by his further contract places an obstacle in the

way of prompt and efﬁcient action on the part of the surety to

protect his interest. The principle applies here with equal force.”

In Sharp v. Miller, 57 Cal. 415, this court said: The plain-

tiff “refused to accept the money which was offered. Having

tendered the money the defendants, as sureties, did all they con-

tracted to do. The tender made, although it was refused, was

equivalent to a payment by them. (Solomon v. Reese, 34 Cal. 36).

And by it they were discharged from their obligation as sureties

upon the appeal bond. Hayes v. Joseph-i, supra).”

The note in suit was held by the bank as collateral security,

and appellant was liable thereon as principal for one-third which

he paid, and as co-surety with Morse for one-third, and as co-

surety with Heath for one-third. (Chipman v. Morrill, 20 Cal.

136). He had a right to pay the balance due on the note, and

to look to his co-makers for their pro rata: shares thereof. The

bank refused to accept the money because it did not want the co-

makers sued. But this the bank had no right to do, and, as said
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in Hayes v. Jose/>hi, supra, the refusal was a gross violation of

duty and good faith on its part.

It is objected, however, that it does not appear that appel-

lant was prejudiced by the refusal, since there is nothing to show

that Morse and Heath subsequently became insolvent, the ﬁnding

to the effect that appellant offered to prove their solvency and

subsequent insolvency, which evidence was excluded, having no

place in the record.

It is true that ﬁndings should be of the ultimate facts, but

this ﬁnding cannot be disregarded on the ground urged. It is

found in the record, and, so far as appears, was made and ac-

cepted without objection on either side. It must be assumed,

therefore, for the purposes of this appeal, that the facts were

as appellant offered to prove them to be.

It is further objected that appellant was not discharged from

liability on the note, because he did not comply with the provi-

sions of section 1500 of the Civil Code, which reads as follows:

“An obligation for the payment of money is extinguished by a

due offer of payment, if the amount is immediately deposited in

the name of the creditor with some bank of deposit within this

state of good repute, and notice thereof is given to the creditor.”

A similar objection was made and overruled in Randol v.

Tatum, 98 Cal. 390. On page 395 it is said: "E. A. Billings
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did not, when plaintiff refused to receive her money in payment

of rents, deposit the same, or any part of it, in a bank or else-

did not, when plaintiff refused to receive her money in payment
of rents, deposit the same, or any part of it, in a bank or elsewhere, in compliance with the provisions of section 1500 of the
Civil Code." And, after a full discussion of the question, it is
said at the close of the opinion: "Even if the obligation of defendants must be regarded as that of sureties for the payment of
a debt, still I think the tender sufficient to discharge the sureties."
As the case is presented on the record here, we think it
clearly appears that the appellant was exonerated from liability
on the note, and that the court erred in rendering judgment
against him.
'!'he judgment should be reversed and the cause remanded.
V ANCL11W, C., and SEARLS, C., concurred.
For the reasons given in the foregoing opinion the judgment
is reversed and the cause remanded.

where, in compliance with the provisions of section 1500 of the

Civil Code.” And, after a full discussion of the question, it is

said at the close of the opinion: “Even if the obligation of de-

fendants must be regarded as that of sureties for the payment of

a debt, still I think the tender sufﬁcient to discharge the sureties.”

As the case is presented on the record here, we think it

clearly appears that the appellant was exonerated from liability

on the note, and that the court erred in rendering judgment

against him.

The judgment should be reversed and the cause remanded.

VANCLIEF, C., and SEARLS, C., concurred.

For the reasons given in the foregoing opinion the judgment

is reversed and the cause remanded.

1\ICFARLAND, J., TEMPLE, J., HENSI{AW, J.

I17. NATIONAL MAHAIWE BANK v. PECK, 127 Mass. 298.

Supreme Judicial Court, Massachusetts, I879.

The creditor is not obliged to satisfy his elaim out of other

funds of the solvent debtor, which he controls, and may, if he
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chooses, pursue the surety instead.

McFARLAND,

Contract on a promissory note for $500, dated December 29,

J.,

TEMPLE,

J.,

HENSHAW, ].

1875, signed “Jos. A. Benjamin, Treas.” payable to the order of

the defendant in forty-ﬁve days after date at the plaintiff bank,

and indorsed by the defendant._ Trial at June term 1878 of the

117.

superior court, without a jury, before ROCKWELL, J., who re-

ported the case for the determination of this court, in substance

NATIONAL MAHAIWE BANK v. PECK, 127 Mass.
Supreme Judicial Court, Massachusetts, 1879.

298.

,

as follows:

The creditor is not obliged to satisfy his claim out of other
fmuJs of the solvent debtor, which he controls, and may, if he
chooses, pursue the surety instead.

Benjamin kept an ordinary banking account with the plaintiff

bank. At the time of giving the note in suit, he was treasurer

of the town of Egremont, and the bank gave him for this note

a draft to be used for the payment of a tax due from the town.

The note and the proceeds of it were not made a part of his

Contract on a promissory note for $500, dated December 29,
18i5, signed "Jos. A. Benjamin, Treas." payable to the order of
the defendant in forty-five days after date at the plaintiff bank,
and indorsed by the defendant.. Trial at June term I 878 of the
superior court, without a jury, before RocKWELL, J., who reported the case for the determination of this court, in substance
as follows:
Benjamin kept an ordinary banking account with the plaintiff
bank. At the time of giving the note in suit, he was treasurer
of the town of Egremont, and the bank gave him for this note
a draft to be used for the payment of a tax due from the town.
The note and the proceeds of it were not made a part of his
account with the bank, and the bank regarded the note as an
official or town matter.
On February 15, 1876, when this note matured, all things
necessary to charge the defendant as indorser were done. On
that day, and ever since, the bank held a note, made by Benjamin, which it had discounted, signed "Jos. A. Benjamin," dated
November 13, 1875, for $1500, payable in three months after

account with the bank, and the bank regarded the note as an

official or town matter.

On February 15, 1876, when this note matured, all things

necessary to charge the defendant as indorser were done. On

that day, and ever since, the bank held a note. made by Benja-

min, which it had discounted, signed “Jos. A. Benjamin,” dated

November 13, 1875, for $15oo, payable in three months after

I
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date at the plaintiff bank to one Callender, and indorsed by Cal-

lender. And on said February 15, there stood to the credit of

Benjamin, as his balance of account, the sum of $381.10, and

the same continued so to stand on the books of the bank until

about six weeks before the trial, when it was indorsed as of

February 16, 1876, on the note for $1500.

On February 16, 1876, the day of the maturity of the note

for $1500, the president of the plaintiff bank and its principal

ﬁnancial manager, during business hours, told the cashier, if the

$381.10 standing to Benjamin’s credit was not drawn out by his

checks before the close of business hours, to apply it on the

$1500 note; and at the close of the bank for that day, it being

found that Benjamin had drawn no checks on said balance. he

again directed the cashier to apply it on the $1500 note.

On February 19, 1876, during business hours, the defendant

brought to the bank a check of Benjamin, made and handed to

defendant on that day, and which was as follows:

“South Egremont, Mass., Feb. I5, 1876. $381. National Mahaiwe

Bank pay to the order of J. A. B., Treas., note 15th inst., three hundred

and eighty-one dollars. Jos. A. Benjamin.”
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The defendant at the same time, acting at the request of

Benjamin, tendered to the cashier of the plaintiff bank this

check and $120 in money in payment of the note in suit, and

demanded the note. The money had been furnished the defend-

ant by Benjamin, but it did not appear that he informed the

cashier of the bank of this fact. The cashier declined to receive

the check, and money, and told the defendant he could not accept

date at the plaintiff bank to one Callender, and indorsed by Callender. And on said February 15, there stood to the credit of
Benjamin, as his balance of account, the sum of $J8 r.10, and
the same continued so to stand on the books of the bank until
about six weeks before the trial, when it was indorsed as of
February 16, 1876, on the note for $1500.
On February 16, 1876, the day of the maturity of the note
for $1 soo, the president of the plaintiff bank and its principal
financial manager, during business hours, told the cashier, if the
$381.10 standing to Benjamin's credit was not drawn out by his
checks before the close of business hours, to apply it on the
$1500 note; and at the close of the bank for that day, it being
found that Benjamin had drawn no checks on said balance, he
again directed the cashier to apply it on the $1500 note.
On February 19, 1876, during business hours, the defendant
brought to the bank a check of Benjamin, made and handed to
defendant on that day, and which was as follows:
"South Egremont, Mass., Feb. 15, 1876. $381. National Mahaiwe
Bank pay to the order of J. A. B., Treas., note 15th inst., three hundred
and eighty-one dollars. Jos. A. Benjamin."

the check, because he had been directed to apply the balance of

Benjamin’s account on another claim held by the bank, meaning

the $1500 note. After this refusal, the cashier did, at the request

of the defendant, receive the $120 and indorse the same on the

note in suit, it being at the time understood that neither party

intended thereby to waive his rights in reference to the check.

The $120 have been retained by the bank.

It is not the practice of the bank to charge over-due notes

held by it to the account of a depositor until he has sufﬁcient

credits to pay the note. Benjamin became a bankrupt in the

spring of 1876, and died in July or August of that year.

Upon the foregoing facts, the defendant contended, as a

matter of law, that the plaintiff was not entitled to recover; and

the judge so ruled, and found for the defendant. If this ruling {W

was correct, judgment was to be entered for the defendant; but

if the plaintiff was entitled to recover, judgment was to be entered

The defendant at the same time, acting at the request of
Benjamin, tendered to the cashier of the plaintiff bank this
check and $120 in money in payment of the note in suit, and
demanded the note. The money had been furnished the defendant by Benjamin, but it did not appear that he informed the
cashier of the bank of this fact. The cashier declined to receive
the check, and money, and told the defendant he could not accept
the check, because he had been directed to apply the balance of
Benjamin's account on another claim held by the bank, meaning
the $1500 note. After this refusal, the cashier did, at the request
of the defendant, receive the $120 and indorse the same on the
note in suit, it being at the time understood that neither party
intended thereby to waive his. rights in reference to the check.
The $120 have been retained by the bank.
It is not the practice of the bank to charge over-due notes (
held by it to the account of a depositor until he has sufficient
credits to pay the note. Benjamin became a bankrupt in the
spring of 1876, and died in July or August of th.at year.
Upon the foregoing facts, the defendant contended, as a
matter of law, that the plaintiff was not entitled to recover; and
the judge so ruled, and found for the defendant. If this ruling 1\
was correct, judgment was to be entered for the defendant; but
if the plaintiff was entitled to recover, judgment was to be entered
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for him for the sum of $381.10, and interest from February 16,
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1876. i

for him for the sum of $381.ro, and interest from February 16,
1876.
I. De·wey, for the plaintiff.
.M. ;1Vilcox, for the defendant.

I. Dewey, for the plaintiff.

M. .-lVilcox, for the defendant.

GRAY, C. J. I Money deposited in a bank does not remain the

property of the depositor, upon which the bank has a lien only;

but it becomes the absolute property of the bank, and the bank

is merely a debtor to the depositor in an equal amount] Foley v.

GRAY, C. J. f Money deposited in a bank does not remain the
property of the depositor, upon which the bank has a lien only;
but it becomes the absolute property of the bank, and the bank
is merely a debtor to the depositor in an equal amountf Foley v.
Hill, 1 Phillips, 399, and 2 H. L. Cas. 28; Ba.nk of the Republic v.
Millard, 10 Wall. 152; Carr v. National Security Bank, 107
Mass. 45. So long as the balance of account to the credit of the
depositor exceeds the amount of any debts due and payable by
him to the bank, the bank is bound t<],honor his checks, and liable
to an action by him if it does not. lWhen he owes to the bank
independent debts, already due and payable, the bank ha~ the
right to apply the balance of his general account to the satisfaction of any such debts of his) But if the bank, instead of so
applying the balance, sees fit to allow him to draw it out, neither
the depositor nor any other person can afterwards insist that it
sh.-1uld have been so applied. Tbe bank, being the absolute ow.ner_
of the money deposited, and being a mere debtor to the depositor
fQ_r his balance of account, holds no property in which the depo~i
tor has any" title or right of which a surety on an independent
debt from him to the bank can avail himself by way of subrogatf9J]. as in Baker v. Briggs, 8 Pick. 122, and American Ban.k v.
Ba.ker, 4 Met. 164, cited for the defendant. The right of the bank
to apply the balance of account to the satisfaction of such a debt
is rather in the nature of a set-off, or of an application of payments, neither of which, in the absence of express agreement or
app_ropriation, wil_l be requi_red by the law to be_ so made as to benefit the surety. Glazier v. Dou,glass, 32 Conn. 393; Field v. Holland, 6 Cranch, 8, 28; Brewer v. Knapp, 1 Pick. 332; Upham v.
Lefa·vour, I I Met. 174; Bank of Bengal v. Radakissen Mitter, 4
Moore P. C. 140, 162.
The general rule accordingly is, that where moneys drawn
out and moneys paid in, or other debts and credits, are entered,
by the consent of both parties, in the general banking account of
a depositor, a balance may be considered as struck at the date
of each payment or entry on either side of the account: but where
by express agreement, or by a course of dealing, f between the
depositor and the banker, a certain note or bond of the depositor
is not included in the general account, any balance dne from the

Hill, 1 Phillips, 399, and 2 H. L. Cas. 28; Bank of the Republic v.

Millard, 10 Wall. 152; Carr v. National Sec1lrity Bank, 107

Mass. 45. So long as the balance of account to the credit of the

depositor exceeds the amount of any debts due and payable by

him to the bank, the bank is bound to honor his checks, and liable

to an action by him if it does not. \/Vhen he owes to the bank

independent debts, already due and payable, the bank has the

right to apply the balance of his general account to the satis-

faction of any such debts of his) But if the bank, instead of so

applying the balance, sees ﬁt to allow him to draw it out, neither

the depositor nor any other person can afterwards insist that it

should have been so applied. The bank, being the absolute owner
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of the money deposited, and being a mere debtor to the depositor

for his balance of account, holds no property in which the deposi-

tor has any‘ title or right of which a surety on an independent

dcbt from him to the bank can avail himself by way of subroga-

tion, as in Baker v. Briggs, 8 Pick. 122, and American Bank v.

Baker, 4 Met. 164, cited for the defendant. The right of the bank

to apply the balance of account to the satisfaction of such a debt

is rather in the nature of a set-off, or of an application of pay-

ments, neither of which, in the absence of express agreement or

appropriation, will be required by the law to be so made as to bene-

ﬁt the surety. Glazier v. Douglass. 32 Conn. 393; Field v. Hol-

land, 6 Cranch. 8, 28; Brewer v. Knapp, 1 Pick. 332; Upham v.

Lefaz‘our, 11 Met. 174; Bank of Bengal v. Radakissen M itter, 4

Moore P. C. 140, 162.

The general rule accordingly is, that where moneys drawn

out and moneys paid in, or other debts and credits, are entered.

by the consent of both parties, in the general banking account of

a depositor, a balance may be considered as struck at the date

of each payment or entry on either side of the account; but where

by express agreement, or by a course of dealing,|between the

depositor and the banker, a certain note or bond of the depositor

is not included in the general account, any balance due from the
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banker to the depositor is not to be applied in satisfaction of that

n5t'e or bond, even for the eneﬁt of a surety thereon, except at

the election of the banker. Clayton’s case, 1 Meriv. 572, 610;

Bodenham v. Pnrehas, 2 B. & Ald. 39, 45; Simpson v. Ingham, 2

B. &. C. 65; S. C. 3 D. & R. 249; Pcmberton v. Oakes, 4 Russ.

154, 168; Pcase v. Hirst, 10 B. & C. 122; S. C. 5 Man. & Ryl. 88;

I-lennileer v. Wigg, Dav. & Meriv. 160, 171; S. C. 4 Q. B. 792,

- 795; Strong v. Foster, 17 C. B. 201 ; Martin v. Mechanics Bank, 6

Har. & Johns. 235, 244; State Bank v. Armstrong, 4 Dev. 519;

Commereial Bank \'. Hughes, 17 Wend. 94; Allen v. Culver, 3

Denio, 284, 291; Voss v. German American Bank, 83 Ill. 599.

In the decision in McDowell v. Bank of Wilmington 6' Brandy-

wine, I Harringt. (Del.) 369, and in the dicta in Dawson v.

Real Estate Bank, 5 Pike, 283, 298, cited for the defendant, this

distinction was overlooked or disregarded.

In many of the cases, indeed, the money appears to have

been deposited after the debt to the bank matured, so that the

case was analogous to the ordinary one of a payment, which,

notbeing appropriated by the debtor, might be appropriated by

the creditor. But where the balance of account is in favor of the
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depositor when his debt to the bank becomes payable, it is a case

of mutual debts and credits, which, except in proceedings in bank-

ruptcy or insolvency, neither the depositor nor his surety has the

right to require to be set off against each other. Judge LOWELL,

in allowing money on deposit to the credit of a bankrupt to be set

off in bankruptcy against the aggregate debt due from him to.the

bank, said: “This deposit, though it operates as security and as

payment, was not intended for either, but is made so by the bank-

ruptcy of the debtor.” In re North, 2 Lowell, 487. See, also,

Demmon v. Boylston Bank, 5 Cush. 194; Strong v. Foster, I7

C. B. 217.

In Strong v. Foster, a depositor gave to his bankers a prom-

issory note with a surety, which was not entered in his general

banking account; and it was held, that the surety, when sued

by the bankers on the note, could not set up, either as payment

or by way of equitable defense, that shortly after the note matured

the balance of account was in favor of the depositor to a greater

amount. and the plaintiffs did not apply that balance in discharge

of the note, or inform the defendant for three years afterwards that

the note remained unpaid. But the reasoning of the court applies

quite as strongly when the balance in favor of the depositor exists

at the time when his debt becomes payable, as when it is created

b_v subsequent deposits. Chief Justice Jervis said: “Here the

banker to the depositor is not to he applied in satisfaction of that
nOfe or bond, even for the ~enefit of a surety thereon, except at
the election of the banker. f Clayton's case, 1 Meriv. 572, 610;
Bodenham v. Purcha.s, 2 B. & Aid. 39, 45; Simpson. v. Ingham, 2
B. &. C. 65; S. C. 3 D. & R. 249; Pemberton v. Oakes, 4 Russ.
154, 168; Pease v. Hirst, 10 B. & C. 122; S. C. 5 Man. & Ryl. 88;
Hen11iker v. Wigg, Dav. & Meriv. 16o, 171; S. C. 4 Q. B. 792,
· 795; Strong v. Foster, 17 C. B. 201; Martin v. Mechanics Bank, 6
Har. & Johns. 235, 244; State Bank v. Armstrong, 4 Dev. 519;
Commercial Bank v. Hughes, 17 Wend. 94; Allen v. CuJver, 3
Denio, 284, 291; Voss v. Gennaii American Bank, 83 Ill. 599.
In the decision in McDowell v. Bank of U7 ilmington & Bra11dywi11e, 1 Harringt. (Del.) 36g, and in the dicta in DaUASon v.
Real Estate Ba11.k, 5 Pike, 283, 298, cited for the defendant, this
distinction was overlooked or disregarded.
In many of the cases, indeed, the money appears to have
been deposited after the debt to the bank matured, so that the
' case was analogous to the ordinary one of a payment, which,
not ·being appropriated by the debtor, might be appropriated by
the creditor. But where the balance of account is in favor of the
depositor when his debt to the bank becomes payable, it is a case
of mutual debts and credits, which, except in proceedings in bankruptcy or insolvency, neither the depositor nor his surt'ty has the
right to require to be set off against each other. Judge LoWEl..L,
in allowing money on deposit to the credit of a bankrupt to be set
off in bankmptcy against the aggregate debt due from him to .the
bank, said: "This deposit, though it operates as security and as
payment, was not intended for either, but is made so by the bankruptcy of the debtor.'' Jn re North, 2 Lowell, 487. See, also,
Demmon v. Bo)•lston Bank, 5 Cush. 194; Strong v. Foster, 17
c. B. 217• .
In Strong v. Foster, a depositor gave to his bankers a promissory note with a surety, which was not entered in his general
banking account; and it was held, that the surety, when sued
by the bankers on the note, could not set up, either as payment
or by way of equitable defense, that shortly after the note matured
the balance of account was in favor of the depositor to a greater
amount, and the plaintiff's did not apply that balance in discharge
of the note, or inform the defendant for three years afterwards that
the note remained unpaid. But the reasoning of the court applies
quite as strongly when the balance in favor of the depositor exists
at the time when his debt becomes payable, as when it is created
by subsequent deposits. Chief Justice Jervis said: "Here the
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ing balances therefore does not apply.” ‘ t would be essentially

altering the position of parties, to establish hat, because a banker,

note was never entered in the account at a~; the rule as to adjusting balances therefore does not apply." ' t would be essentially
altering the position of parties, to establish hat, because a banker,
who holds a note of a third person for a customer, has a balance
in his hands in the customer's favor at the maturity of the note,
such third person is thereby discharged, if it turns out that the
note was given by him as surety. There is no authority in equity
for any such position, and none certainly in law." 17 C. B. 216,
217. And Mr. Justice \Villes observed: "As to what was said on
the part of the defendant, that, if a set-off arises between the creditor and the principal debtor, the liability of the surety on the note
is extinguished; that doctrine would lead to singular results.
These securities are often given to increase credits of bankers to
their customers. If the liability of the maker were to depend upo11
the state of the customer's account at any one miment, he might
never undergo the liability contemplated at all. IThe security is
given without any reforC'nce to the other side of the account. This
is the first time, I believe, that it has ever been suggested, that
when a note given under circumstances like these falls due, and
there is a balance in favor of the customer at the time, that balance
must of necessity be applied to the discharge of the note." 17
C. B. 224. Even the ustt(ll inference from the entry of such a note
in the account may be cpntrolled by other circumstances. City
Discount Co. v. McLean, l,. R. 9 C. P. 6<)2.
In the case at bar, it appears that the consideration received
by Benjamin from the plaintiff bank for the note in suit was to be
used by him in his official ca~acity as town treasu•er, the note was
regarded by the bank as an o(Jicial or town matter. and neither the
note nor its consideration was ever made part of his general banking account; and that, when the check in favor of the defendant
was drawn by Benjamin and presented at the bank, the bank held
a personal note of Benjamin, overdue and exceeding in amount
the balance of account in his favor at the time, the president of :I
the bank had directed the cashier to apply this balance to the lat- >{
ter's note, and the cashier so informed the defendant when he
presented the check. Under these circumstances, neither Benjamin, the m~~er, nor the- de£endant 1 the indorser, l1as the-right
to TnSisf that this balance of account should be applied . to the
satisfaction of the note in suit, rather than of the other -note of
Benjamin; and, according to the terms of the report, tberemust be
Judgment for the plaintiff.

who holds a note of a third person for a customer, has a balance

in his hands in the customer’s favor at the maturity of the note,

such third person is thereby discharged, if it turns out that the

note was given by him as surety. There is no authority in equity

for any such position, and none certainly in law.” 17 C. B. 216,

217. And Mr. Justice Willes observed: “As to what was said on

the part of the defendant, that, if a set-off arises between the cred-

itor and the principal debtor, the liability of the surety on the note

is extinguished; that doctrine would lead to singular results.

These securities are often given to increase credits of bankers to

their customers. If the liability of the maker were to depend upon

the state of the customer’s account at any one m ment, he might

never undergo the liability contemplated at all. iT he security is

given without any reference to the other side of the account. This

is the ﬁrst time, I believe, that it has ever been suggested, that

when a note given under circumstances like these falls due, and

there is a balance in favor of the customer at the time, that balance

must of necessity be applied to the discharge of the note.” 17
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C. B. 224. Even the usual inference from the entry of such a note

in the account may be controlled by other circumstances. City

Discount Co. v. McLean, L. R. 9 C. P. 692.

In the case at bar, it appears that the consideration received

by Benjamin from the plaintiff bank for the note in suit was to be

used by him in his ofﬁcial capacity as town treasurer, the note was

regarded by the bank as an ofﬁcial or town matter, and neither the

note nor its consideration was ever made part of his general bank-

ing account; and that, when the check in favor of the defendant

was drawn by Benjamin and presented at the bank, the bank held

a personal note of Benjamin, overdue and exceeding in amount

the balance of account in his favor at the time, the president of

the bank had directed the cashier to apply this balance to the lat-

ter‘s note, and the cashier so informed the defendant when he

presented the check. Under these circumstances, _n_eithg_Ben-

jamin, the maker, nor the defendant, the indorser, has the right

tofiﬁsﬂist that this balance of account should be applied" to the

note was never entered in the account at z1%; the rule as to adjust-

satisfaction of the note in suit, rather than of the other ‘note of

Benjamin ; and, according to the terms of the repoLt,.thei:e.must be

Judgment for the plaintiff.
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SECTION 7. DEFENSE FOUNDED UPON THE FAILURE OF THE

CREDITOR TO SUE THE DEBTOR AT

THE SURETY’S REQUEST

118. PAIN v. PACKARD, et al., 13 Johns. I74.

Supreme Court, New York, 1816. l

If the ereditor neglects to sue the priucipal, upon request to

do so by the surety, the latter is discharged.

This was an action of assmnpsit on a promissory note made

by Packard & Munson, in which Packard alone was arrested, the

other defendant being returned not found. The defendant, Pack-

ard, pleaded: 1. Non assmnpsit. 2. That he signed the note

which was for $100, payable on demand, as surety for Munson;

that he urged the plaintif f to proceed immediately in collecting the

money due on the note from Munson who was then solvent; and

that, if the plaintif f had then proceeded immediately to take meas-

ures to collect the money of Munson, he might have obtained pay-

ment from him; but the plaintiff neglected to proceed against

Munson until he became insolvent, absconded and went away out

of the state, whereby the plaintif f was unable to collect the money

of Munson. 3. The third plea was like the second, except that
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the defendant alleged a promise, on the part of the plaintiff, that

he would immediately proceed to collect the money of Munson, and

a breach of that promise, by which the defendant was deceived

and defrauded, and prevented from obtaining the money from

Munson, etc.

There was a demurrer to the second and third pleas and a

joinder in demurrer, which was submitted to the court without

argument.

Per C uriam. The facts set forth in the plea are admitted by

the demurrer. The principles laid down in the case of The Peo-

ple v. Jansen (7 Johns. 336) will warrant and support this plea.

We there say a mere delay in calling on the principal will not

discharge the surety. The same principle was fully and explicitly

laid down by the court in the case of Tallmadge v. Brush.

But this is not such a case. Here is a special request, by the

surety, to proceed to collect the money from. the principal;

and an averment of a loss of the money as against the principal in

consequence of such neglect. The averments and facts stated in the

plea are not repugnant, or contradictory to the terms of the note.

The suit here is by the payee against the makers. The fact ot

Packard having been security only is fairly to be presumed to

INKSTER V. FIRST NAT'L DANK
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have been known to the plaintiff. He was, in law and equity,

therefore bound to use due diligence against the principal in order

have been known to the plaintiff. He was, in law and equity,
therefore bound to use due diligence against the principal in order
to exonerate the surety. This he has not done. There can be
no substantial objections against such a plea. It may be said, the
surety might have paid the note and prosecuted the principal; but
although he might have done so, he was not bound to do it. If
he had a right to expedite the plaintiff in proceeding against the
principal and choose to rest on that, he might do so. In the case
of Trent Nav. Co. v. Hartley ( 10 East 34) the plea was similar
to the present and not demurred to.
The defendant must, accordingly, have juclgment upon the
demurrer.
Judgment for the defendant. 20

to exonerate the surety. This he has not done. There can be

no substantial objections against such a plea. It may be said, the

surety might have paid the note a"d prosecuted the principal; but

although he might have done so, he was not bound to do it. If

he had a right to expedite the plaintiff in proceeding against the

principal and choose to rest on that, he might do so. In the case

of Trent Nav. Co. v. Hartley (Io East 34) the plea was similar

to the present and not demurred to.

The defendant must, accordingly, have judgment upon the

demurrer.

Judgment for the defendant?“

119. INKSTER v. FIRST NATIONAL BANK OF MARSHALL,

30 Mich. 143.

Supreme Court, Michigan, 1874.

The surety is not discharged because of the ereditors refusal,

on the surety’s request, to sue the priucijml debtor.

Error to Wayne Circuit.

Plaintiff in error (who was sued in this case in the Wayne

u
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circuit) signed with C. H. White, the following note:

ug. INKSTER v. FIRST NATIONAL BANK OF MARSHALL,
30 Mich. 143Supreme Court, Michigan, 1874

3000 l.\/IARSHALL, Micn., Oct. 7, 1871.

l‘Three months after date, for value received, I promise to pay to

the order of the First National Bank of Marshall, three thousand dollars,

The s11ret3r is not discharged because of the creditor's refusal,
on the suret3r' s request, to sue the principal debtor.

at the First National Bank of Marshall, Michigan, with interest at ten

per cent. after date.

“C. H. W1-11TE.

“Ronlsier INKSTER, Surety.”

Error to Wayne Circuit.
Plaintiff in error (who was sued in this case in the Wayne
circuit) signed with C. H. White, the following note :

The only defense set up by Inkster was, that on the 24th day

of February, 1872, he made a request in writing of said plaintiff

to proceed and collect the note of said Vt/'hite; that a few months

"In the courts of some states the doctrine of this case is followed

"3000.
MARSHALL, M1cH., Oct. 7, 1871.
"Three months after date, for value received, I promise to pay to
the order of the First National Bank of Marshall, three thousand dollars,
at 4:he First National Bank of Marshall, Michigan, with interest at ten
per cent after date.
"C. H. WHI'l'E.
"RosERT INKST£R, Surety."

without qualiﬁcation; in others, with these qualiﬁcations:

a. The request of the creditor that he sue the principal debtor must

be accompanied by notice that the surety will not continue to be liable if

hiis request be ignored. '

b. The request must be accompanied with an offer on the part of the

surety to pay the costs of the suit or to indemnify the creditor for such

costs.

The only defense set up by Inkster was, that on the 24th day
of February, 1872, he made a request in writing of said plaintiff
to proceed and collect the note of said White; that a few months

c. If made before the maturity of the debt, the request will be

ineffective.

The doctrine of this case is, however, repudiated by the courts of most

of the states. “ék

“\

•In the courts of some states the doctrine of this case is followed
without qualification; in others, with these qualifications:
a. The request of the creditor that he sue the principal debtor must
be accompanied by notice that the surety will not continue to be liable if
his request be ignored.
·
b. The request must be accompanied with an offer on the part of the
surety to pay the costs of the suit or to indemnify the creditor for such
costs.
c. If made before the maturity of the debt, the request will be
ineffective.
The doctrine of this case is, however, repudiated by a.e courts of most
of the states.
~
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after, he again, in writing, requested the plaintiff to do so, saying
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that it was for \/Vhite to pay the same: that, at the same time of

making the ﬁrst request, White was solvent, and the amount of

the note could have been collected of him; that afterwards White

was doing business with the bank; that no suit or other proceed-

ings had ever been commenced by the bank against White to col-

lect the note, and that at the time of the commencement of this

suit White had become utterly insolvent, and no execution could

be collected of him. Evidence was introduced tending to estab-

lish these facts, and the defendant’s counsel requested the court

to charge the jury, that, if they found these facts proved, the

defendant was not liable.

This charge was refused, and the court charged that the

facts stated constituted no defense to the action.

To this, exception was taken, and this constituted the only

question in the case.

George V. N. Lothrop, for plaintiff in error.

C. 1. Walker, for defendant in error.

CHRISTIANCY, J.

Without expressing any opinion upon the case of a mere_
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guaranty, and without undertaking to decide whether the plain-

tiff in error might or might not, in a court of equity. by giving

proper indemnity, have called upon the bank to proceed against

White for the collection of the note; and treating the question

now before us as one of common law only (which it is) we think

after, he again, in writing, requested the plaintiff to do so, saying
that it was for \Vhite to pay the same: that, at the same time of
making the first request, White was solvent, and the amount of
the note could have been collected of him; that afterwards White
was doing business with the bank; that no suit or other proceedings had ever been commenced by the bank against White to collect the note, and that at the time of the commencement of this
suit \Vhite had become utterly insolvent, and no execution could
be collected of him. Evidence was introduced tending to establish these facts, and the defendant's counsel requested the court
to charge the jury, that, if they found these facts proved, the
defendant was not liable.
This charge was refused, and the court charged that the
facts stated constituted no defense to the action.
To this, exception was taken, and this constituted the only
question in the case.
George V. ;V. Lothrop, for plaintiff in error.
C. I. Walker, for defendant in error.

the circuit court was right in holding that the facts relied upon

CHRISTIA!llCY,

by the defendant below constituted no defense to the action.

J.

As between him and the bank, so far as the right of action

was concerned, he was a maker of the note, and a principal.

As between him and White he was but a surety; and though the

bank was apprised of this by his signature upon the face of the

note as surety, this did not, in reference to the question here in-

volved, change the nature of his liability to the payee or holder,

or make it any more the duty of the latter to proceed against

White, at his request, than if he had signed as a principal maker

without adding to his signature the word “surety.”

His liability to the holder was absolute and not conditional,

and his duty was to pay the note; and, though as between himself

and White he was but a surety, he cannot complain of any hard-

ship because the holder would not, at his request, proceed to

bring suit against the principal, as it was in his own power, at

any moment after default, to pay the note, take it up, and proceed

Without expressing any op1mon upon the case of a mere
guaranty, and without undertaking to decide whether the plaintiff in error might or might not, in a court of equity. by giving
pr0per indemnity, have called upon the bank to proceed against
White for the collection of the note; and treating the question
now before us as one of common law only (which it is) we think
the circuit court was right in holding that the facts relied upon
by the defendant below constituted no defense to the action.
As between him and the bank, so far as the right of action
was concerned, he was a maker of the note, and a principal.
As between him and White he was but a surety ; and though the
bank was apprised of this by his signature upon the face of the
note as surety, this did not, in reference to the question here involved, change the nature of his liability to the payee or holder,
or make it any more the duty of the latter to proceed against
White, at his request. than if he had signed as a principal maker
without adding to his signature the word "surety."
His liab;lity to the holder was absolute and not conditional,
and his duty was to pay the note; and, though as between himself
and \Vhite he was but a surety, he cannot complain of any hardship because the holder would not, at his request, proceed to
bring suit against the principal, as it was in his own power, at
any moment after default, to pay the noteJ take it up, and proceed
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himself against his principal for the amount. This was the dutv

which his contract imposed upon him by the common law, and

such was the remedy which the common law gave him upon the

performance of that duty. Such we understand to be the well

settled general rule as to the obligation and rights of sureties, and

we see nothing in this case to take it out of the general rule.

The case of Pain v. Packard, 13 Johns. 174 (which has begn

followed in New York, not without some vigorous protests, and

to some extent in some other states), was, we think, a clear depar-

ture from the common law; and we ﬁnd nothing in the English

decisions to warrant the qualiﬁcations of a suret\"s liabilities there

recognized. l

The judgment of the circuit court must be affirmed, with

costs.

The other Justices concurred-

SECTION 8. DEFENSE FOUNDED UPON NON-DISCLOSURE BY

OBLIGEE OF FACTS WHICH HE OUGHT TO

REVEAL TO THE SURETY.

I20. RAILTON v. MATHEWS, 1o Clark & Finnelly 934.

House of Lords, 1844.
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A surety on a bond for the ﬁdelity of an agent to his cm-

ployer, the obligee, is not bound if the obligee conceal from him

facts materially affecting the trustworthiness of the agent. The

motive inducing the concealment is immatcrial. -

The respondents, Mathews and Leonard, carried on business

in partnership at Bristol: their business extended to Scotland,

and was conducted by their agents in Glasgow. Messrs. Rowley

and Hickes acted as such agents from January, 1832, to Feb-

ruary, 1834, when they dissolved partnership, and it became

necessary for the respondents to make a new appointment of

agency. Hickes and Rowley then severally applied for the ap-

pointment. The respondents gave it to Hickes. The appointment

was by letter, dated Bristol. 25 January, 1834, in these terms:

“Sir,—We appoint you as our agent for the sale of dye wares,

and to collect all our monies; you ﬁnding us security for 3,o00l., as

proposed.”

Hickes, upon being so appointed entered upon the agency. or

rather, continued the agency held before by him and Rowley.

Sect. 8] RAILTON v. MATHEWS 369
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Being afterwards required by the respondents to ﬁnd the security,

RAILTON V. MATHEWS

he proposed his brother, who resided in England, and the appel-

lant, who was a writer in Glasgow. The respondents agreed to

Being afterwards required by the respondents to find the security,
he proposed his brother, who resided in England, and the appellant, who was a writer in Glasgow. The respondents agreed to
accept the proposed sureties without any communication with
either of them; and the necessary bond having been prepared and
transmitted to the agent, was subscribed by him and by the appellant at Glasgow in September, and by the other surety in October,
1835. The bond was in the English form, and in the penal sum
of 4,0001., conditioned that the agent should faithfully conduct
himself as the clerk and commission agent of the respondents, and
satisfactorily account to them for all monies received on their
account.
In May, 1837, the respondents discovered that Hickes had
acted unfaithfully in the agency, and had contrived to apply their
monies to his own use to a large amount. They gave notice of
this discovery to the sureties; and subsequently, by the third
re5pondent, their mandatory in Scotland, raised an action against
all the obligors in the bond, concluding for count and reckoning
of the whole of the agent's actings, and for payment of the 4,000/.,
or such part thereof as might be found to be due by the agent.
The appellant alone defended the action ; but before any final
judgment was pronounced, he raised an action against the responrlents for reduction of the bond, upon various grounds, principally on this: "that the bond was obtained fraudulently by the
respondents, and on the procurement thereof they were guilty of
a fraudulent concealment of material circumstances known to
them, and deeply affecting the credit and trustworthiness of the
said Hickes." The libel then, after stating various circumstances
importing the respondents' knowledge of Hickes' misconduct and
irregularities in the agency during the period of his partnership
with Rowley, summed up the whole statement to this effect:
That although at and prior to the time of receiving the bond, the
respondents had been made acquainted with the misconduct of
Hickes in misapplying the funds of the firm of Rowley & Hickes
to his own private purposes :'and although, from their own experience of his gross irregularities under their agency, they were perfectly aware that he was unworthy of trust, they totally failed to
communicate (to the sureties) the said circumstances of either of
them, or the existence of a balance on the agency accounts then
standing against Hickes; on the contrary, while they accepted
and took possession of the bond, they fraudulently suppressed and
concealed the said whole facts and circumstances regarding the
conduct and irregularities of Hickes, and the state of his ac-

accept the proposed sureties without any communication with

either of them; and the necessary bond having been prepared and

transmitted to the agent, was subscribed by him and by the appel-

lant at Glasgow in September, and by the other surety in October,

1835. The bond was in the English form, and in the penal sum

of 4,ooo1., conditioned that the agent should faithfully conduct

himself as the clerk and commission agent of the respondents, and

satisfactorily account to them for all monies received on their

account.

In May, 1837, the respondents discovered that Hickes had

acted unfaithfully in the agency, and had contrived to apply their

monies to his own use to a large amount. They gave notice of

this discovery to the sureties; and subsequently, by the third

respondent, their mandatory in Scotland, raised an action against

all the obligors in the bond, concluding for count and reckoning

of the whole of the agent’s actings, and for payment of the 4,000l.,

or such part thereof as might be found to be due by the agent.
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The appellant alone defended the action; but before any ﬁnal

judgment was pronounced, he raised an action against the re-

spondents for reduction of the bond, upon various grounds, prin-

cipally on this: “that the bond was obtained fraudulently by the

respondents, and on the procurement thereof they were guilty of

a fraudulent concealment of material circumstances known to

them, and deeply affecting the credit and trustworthiness of the

said Hickes.” The libel then, after stating various circumstances

importing the respondents’ knowledge of Hickes’ misconduct and

irregularities in the agency during the period of his partnership

with Rowley, summed up the whole statement to this effect:

That although at and prior to the time of receiving the bond, the

respondents had been made acquainted with the misconduct of

Hickes in misapplying the funds of the ﬁrm of Rowley & Hickes

to his own private purposes ;'and although, from their own experi-

ence of his gross irregularities under their agency, they were per-

fectly aware that he was unworthy of trust, they totally failed to

communicate (to the sureties) the said circumstances of either of

them, or the existence of a balance on the agency accounts then

standing against Hickes; on the contrary, while they accepted

and took possession of the bond, they fraudulently suppressed and

concealed the said whole facts and circumstances regarding the

conduct and irregularities of Hickes, and the state of his ac-
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counts, which circumstances were wholly unknown to the appel-
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lant and the respondents, by their whole conduct in the premises,

counts, which circumstances were wholly unknown to the appellant and the respondents, by their whole conduct in thf" premises,
deceived and misled the appellant into the belief that Hickes was
in every respect trustworthy, while they well knew the reverse;
whereby the bond was obtained by them through fraud and deceit, and the undue concealment of material facts, which they
knew, if communicated, would have prevented the appellant from
undertaking the said obligation or subscribing the bond ; or the
respondents were guilty of fraudulent concealment of material
circumstances in obtaining the bond, and the same was therefore
null and void. The two actions were afterwards conjoined, and
issues were directed: the first issue, which was in the appellant's
action and was first tried, being, "Whether the pursuer, E.
Railton, was induced to subscribe the bond by undue concealment
or deception on the part of the defenders, or either of them?
The Lord Justice CLERK, who presided at the trial, in the
course of his charge to the jury, directed them that under this
issue, "the concealment must be, first, of things known to the
defenders, or which they had strong and grave ground to suspect; secondly, that the concealment therefore being undue, must
be wilful and intentional, with a view to the advantage they were
thereby to receive."
The jury found a verdict in favour of the respondents, and,
in effect, sustainiITg the bond ; whereupon the appellant's counsel
took an exception to the learned judge's direction to the jury.
The bill of exceptions was argued before the Lords of the
Second Division, who, by an interlocutor of the 31st of January,
1844, disallowed the same, and refused to grant a new trial, and
appointed judgment to be entered upon the verdict.
1'he appeal was against that interlocutor.
Mr. Sergeant Talfottrd and Mr. Fleming, for the appellant.
Mr. F . Kelly and Mr. A11derson, for the respondents.

deceived and misled the appellant into the belief that Hickes was

in every respect trustworthy, while they well knew the reverse;

whereby the bond was obtained by them through fraud and de-

ceit, and the undue concealment of material facts, which they

knew, if communicated, would have prevented the appellant from

undertaking the said obligation or subscribing the bond; or the

respondents were guilty of fraudulent concealment of material

circumstances in obtaining the bond, and the same was therefore

null and void. The two actions were afterwards conjoined. and

issues were directed: the ﬁrst issue, which was in the appellant's

action and was ﬁrst tried, being, “Whether the pursuer, E.

Railton, was induced to subscribe the bond by undue concealment

or deception on the part of the defenders, or either of them?

The Lord Justice CLERK, who presided at the trial, in the

course of his charge to the jury, directed them that under this

issue, “the concealment must be, ﬁrst, of things known to the

defenders, or which they had strong and grave ground to sus-

pect; secondly, that the concealment therefore being undue, must
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be wilful and intentional, with a view to the advantage they were

thereby to receive.”

The jury found a verdict in favour of the respondents, and,

in effect, sustaining the bond; whereupon the appellant’s counsel

took an exception to the learned judge’s direction to the jury.

The bill of exceptions was argued before the Lords of the

Second Division, who, by an interlocutor of the 31st of January,

184.4, disallowed the same,_and refused to grant a new trial, and

appointed judgment to be entered upon the verdict.

The appeal was against that interlocutor.

Mr. Sergeant Talfourd and Mr. Fleming, for the appellant.

Mr. F. Kelly and Mr. Anderson, for the respondents.

Lord C.-\MPBELL.—Tl‘lis case has been very satisfactorily

argued on both sides; with great brevity, but everything has

been urged which could be for the advantage of the clients or

the assistance of your Lordships; and having listened to all which

has been urged on both sides very attentively, I, without the small-

est hesitation, come to the conclusion that the bill of exceptions

ought to be allowed. and that there must be a new trial.

The question really is. what is the issue which the Court

directed in this case? “Whether the pursuer, Edward Railton,

was induced to subscribe the said bond of caution or surety by

Lord CAMPBEI.L.-This case has been very satisfactorily
argued on both sides ; with great orevity, but. everything has
been urged which could be for the advantage of the clients or
the assistance of your Lordships ; and having listened to all which
has been urged on both sides very attentively, I, without the smallest hesitation, come to the conclusion that the bill of exceptions
ought to be allowed. and that there must be a new trial.
The question really is. what is the issue which the Court
directed in this case? "Whether the pursuer, Edward Railton,
was induced to subscribe the said bond of caution or surety by
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either of them?” The material words are, “undue concealment

undue concealment or deception on the part of the defenders, or
either of them?" The material words are, "undue concealment
on the part of the defenders." What is the meaning of those
words? I apprehend the meaning of those words is, whether
Railton was induced to subscribe the bond by the defenders having omitted to divulge facts within their knowledge which they
were bound in point of law to divulge. If there were facts within
their knowledge which they were bound in point of law to divulge,
and which they did not divulge, the surety is not bound by the
bond: there are plenty of decisions to that effect, both in the law
of Scotland and the law of England. If the defenders had facts
within their knowledge which it was material the surety should
be acquainted with, and which the defenders did not disclose,
in my opinion the concealment of those facts, the undue concealment of those facts, discharges the surety ; and whether they
concealed those facts from one motive or another, I apprehend
is wholly immaterial. It certainly is wholly immaterial to the
interest of the surety, because, to say that his obligations shall
depend upon that which was passing in the mind of the party
requiring the bond, appears to me preposterous; for that would
make the obligation of the surety depend on whether the other
party had a good memory, or whether he was a person of good
se:ise, or whether he had the motive in his mind, or whether he
was aware that those facts ought to be disclosed. The liability
of a surety must depend upon the situation in which he is placed,
upon the knowledge which is communicated to him of the facts
of the case, and not upon what was passing in the mind of the
other party, or the motive of the other party. If the facts were
such as ought to have been communicated, if it was material to
the surety that they should be communicated, the motive for withholding them, I apprehend, is wholly immaterial.
Then we come to the direction given by the learned judge.
He says, "The concealment, therefore, being undue, must be wilful
and intentional, with a view" (and that is with reference to the
motive) "to the advantage they were thereby to receive." Now,
according to my notion of the issue, that is an entire misconception of it: according to this direction, although the parties
acquiring the bond had been aware of the most material facts
which it was their duty to disclose, and the withholding of which
would avoid the bond, if they did not wilfully and intentionally
withhold them, that is to say, if they had forgotten them, or if
they thought by mistake that in point of law or morality they were
not bound to disclose them, then, according to the holding of the

on the part of the defenders.” What is the meaning of those

words? I apprehend the meaning of those words is, whether

Railton was induced to subscribe the bond by the defenders hav-

ing omitted to divulge facts within their knowledge which they

were bound in point of law to divulge. If there were facts within

their knowledge which they were bound in point of law to divulge,

and which they did not divulge, the surety is not bound by the

bond: there are plenty of decisions to that effect, both in the law

of Scotland and the law of England. If the defenders had facts

within their knowledge which it was material the surety should

be acquainted with, and which the defenders did not disclose,

in my opinion the concealment of those facts, the undue conceal-

ment of those facts, discharges the surety; and whether they

concealed those facts from one motive or another, I apprehend

is wholly immaterial. It certainly is wholly immaterial to the

interest of the surety, because, to say that his obligations shall

depend upon that which was passing in the mind of the party

requiring the bond, appears to me preposterous: for that would
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make the obligation of the surety depend on whether the other

party had a good memory, or whether he was a person of good

sense, or whether he had the motive in his mind, or whether he

was aware that those facts ought to be disclosed. The liability

of a surety must depend upon the situation in which he is placed,

upon the knowledge which is communicated to him of the facts

of the case, and not upon what was passing in the mind of the

other party, or the motive of the other party. If the facts were

such as ought to have been communicated, if it was material to

the surety that they should be communicated, the motive for with-

holding them, I apprehend, is wholly immaterial.

Then we come to the direction given by the learned judge.

He says, “The concealment, therefore, being undue, must be wilful

and intentional, with a view” (and that is with reference to the

motive) “to the advantage they were thereby to receive.” Now,

according to my notion of the issue, that is an entire miscon-

ception of it: according to this direction, although the parties

acquiring the bond had been aware of the most material facts

which it was their duty to disclose. and the withholding of which

would avoid the bond, if they did not wilfully and intentionally

withhold them, that is to say, if they had forgotten them, or if

they thought by mistake that in point of law or morality they were

not bound to disclose them, then, according to the holding of the
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learned judge, it would not be a concealment. But the learned
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SAVINGS BANK V. DODDICKER

judge does not stop there; he goes on, “with a view to the

learned judge, it would not be a concealment. But the learned
judge does not stop there; he goes on, "with a view to the
advantage they were thereby to receive ;" introducing those words
conjunctively, and, in effect, saying that it was not an undue
concealment unless they had their own particular advantage in
view. That appears to me a misconception. I will suppose that
their motive was kindness to Hickes ; to keep back from those
who, it was material to him, should continue to have a good
op;nion of him, the knowledge of those facts ; that it was a pure
kindness on their part, to prevent those parties entertaining a bad
opinion of him, and not from any selfishness, this concealment
took place. Although that might be the motive, yet the fact
that he was in arrear and had been guilty of fraudulent conduct,
and that he was a defaulter, were facts which it was most material
for the surety to be acquainted with. If those were held back
merely from a kind motive to Hickes, and not at all from any
selfish motive on the part of those to whom the bond was to be
executed, the effect in point of law would be the same as if the
motive were merely the personal benefit of the parties to receive
the bond. It appears to me, therefore, that the learned judge
has misunderstood the meaning of the issue, and that having told
the jury that a concealment to be undue must be wilful and intentional with a view to the advantage which the parties were thereby to receive, that was a misdirection, and that it had a tendency
to mislead the jury; that it was wrong in point of law, and that
the exception to that direction ought to be allowed.
Interlocutor complained of reversed; bill of exception allowed ; and a new trial directed. 21

advantage they were thereby to receive ;” introducing those words

conjunctively, and, in effect, saying that it was not an undue

concealment unless they had their own particular advantage in

view. That appears to me a misconception. I will suppose that

their motive was kindness to Hickes; to keep back from those

who, it was material to him, should continue to have a good

opinion of him, the knowledge of those facts; that it was a pure

kindness on their part, to prevent those parties entertaining a bad

opinion of him, and not from any selﬁshness, this concealment

took place. Although that might be the motive, yet the fact

that he was in arrear and had been guilty of fraudulent conduct,

and that he was a defaulter, were facts which it was most material

for the surety to be acquainted with. If those were held back

merely from a kind motive to Hickes, and not at all from any

selﬁsh motive on the part of those to whom the bond was to be

executed, the effect in point of law would be the same as if the

motive were merely the personal beneﬁt of the parties to receive

the bond. It appears to me, therefore, that the learned judge
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has misunderstood the meaning of the issue, and that having told

the jury that a concealment to be undue must be wilful and inten-

tional with a view to the advantage which the parties were there-

by to receive, that was a misdirection, and that it had a tendency

to mislead the jury; that it was wrong in point of law, and that

the exception to that direction ought to be allowed.

Interlocutor complained of reversed; bill of exception al-

lowed; and a new trial directed.“

121. SAVINGS BANK, etc., v. BODDICKER, et al., 105 Ia. 548.

Supreme Court, Iowa, 1898.

If the ereditor witholds information, or knowingly gives false

information, respecting the principal, to the surety, he, and not

the surety, must suffer the resulting loss.

Action at law on a bond given to secure the payment of

money. There was a trial by jury, and a verdict and judgment

for the plaintiff. The defendants appeal. Reversed.

H eins 6' H eins, for appellants.

Tom H. Milner, for appellee.

" The concurring opinion of Lord Cottenham is omitted.

SAVINGS BANK, etc., v. BOD DICKER, et al.,
Supreme Court, Iowa, 1898.

121.

105

Ia. 548.

If the creditor u1itholds information, or knou>i.ngly gives false
information, respecting the principal, to the surety, he, a11d Hot
the surel'j', must suffer the resulting loss.

Action at law on a bond given to secure the payment of
money. There was a trial by jury, and a verdict and judgment
for the plaintiff. The defendants appeal. Reversed.
H ei11s & H ~ins, for appellants.
Tom H. A!ilner, for appellee.
11
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SAVINGS BANK V. BODDICKER

RoP.1NsoN, J.—In January, 1881, the plaintiff was organized

as a corporation by virtue of chapter 60 of the Acts of the

J.-ln January, 1881, the plaintiff was organized
as a corporation by virtue of chapter 6o of the Acts of the
Fifteenth General Assembly, for the purpose of transacting business as a savings bank at Norway, in Benton county. Its capital
stock, at first but ten thousand dollars, was, in the year 1887,
increased to fifteen thousand dollars. The firm of G. A. Miller
& Sons was engaged at Norway in selling coal, lumber, and
agricultural implements, and borrowed money .of the plaintiff.
In the first part of the year 18<)1 the firm was indebted to the
plaintiff to the amount of about six thousand dollars, and upon
the demand of the plaintiff executed and delivered to it the instrument in suit, of which the following is a copy: "Know all men
by these presents that we, G. A. Miller & Sons, as principals, and
Joseph Boddicker and V. A. Thoman, as surt:ties, of Benton
county, Iowa, are held and firmly bound unto the Benton County
Savings Banlc of Norway, Benton county, Iowa, in the sum of five
thousand ($5,000) dollars, to be paid to the said Benton County
Savings Bank or its assigns; to the payment of which we bind
ourselves, and each of us, our heirs and legal representatives,
firmly by these presents. It is the intention and purpose of this
instrument or obligation to fully protect and indemnify the said
Benton County Savings Bank or its assigns against any and all
losses by reason of the failure of the said G. A. Miller & Sons to
pay their indebtedness now owing (or which may be contracted
hereafter) to the said Benton County Savings Banlc. The condition of the above obligation is such that, if the said G. A.
Miller & Sons shall pay in full amount of their indebtedness to
the said Benton County Savings Bank, then this obligation to be
void and of none effect ; otherwise to remain in full force and
virtue. G. A. Miller & Sons. Joseph Boddicker. V. A. Thoman." On the thirty-first day of January, 18¢, the plaintiff
commenced this action against the firm of G. A. Miller & Sons
and its members to recover the amount due on certain promissory
notes, and against the sureties to recover the amount of the bond.
The action was aided by attachment which was issued against the
property of the firm and its members. In April, 18¢, judgment
was rendered against all the defendants excepting the sureties
on the bond, for the sum of fourteen thousand, six hundred and
twenty dollars and fifty-five cents, an attorney's fee, and costs,
and a special execution was ordered against certain town lots.
Thereafter, by order of the court, a separate petition setting out
the claims of the plaintiff upon the bond was filed, and to that
the sureties Boddicker and Thoman filed an answer. The verdict
RomNSON,

Fifteenth General Assembly, for the purpose of transacting busi-

ness as a savings bank at Norway, in Benton county. Its capital

stock, at ﬁrst but ten thousand dollars, was, in the year 1887,

increased to ﬁfteen thousand dollars. The ﬁrm of G. A. Miller

& Sons was engaged at Norway in selling coal, lumber, and

agricultural implements, and borrowed money of the plaintiff.

In the ﬁrst part of the year 1891 the ﬁrm was indebted to the

plaintiff to the amount of about six thousand dollars, and upon

the demand of the plaintiff executed and delivered to it the instru-

ment in suit, of which the following is a copy: “Know all men

by these presents that we, G. A. Miller & Sons, as principals, and

Joseph Boddicker and V. A. Thoman, as sureties, of Benton

county, Iowa, are held and ﬁrmly bound unto the Benton County

Savings Bank of Norway, Benton county, Iowa, in the sum of ﬁve

thousand ($5,000) dollars, to be paid to the said Benton County

Savings Bank or its assigns; to the payment of which we bind

ourselves, and each of us, our heirs and legal representatives,

ﬁrmly by these presents. It is the intention and purpose of this
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instrument or obligation to fully protect and indemnify the said

Benton County Savings Bank or its assigns against any and all

losses by reason of the failure of the said G. A. Miller & Sons to

pay their indebtedness now owing (or which may be contracted

hereafter) to the said Benton County Savings Bank. The con-

dition of the above obligation is such that, if the said G. A.

Miller & Sons shall pay in full amount of their indebtedness to

the said Benton County Savings Bank, then this obligation to be

void and of none effect; otherwise to remain in full force and

virtue. G. A. Miller & Sons. Joseph Boddicker. V. A. Tho-

man.” On the thirty-ﬁrst day of January, 1896, the plaintiff

commenced this action against the ﬁrm of G. A. Miller & Sons

and its members to recover the amount due on certain promissory

notes, and against the sureties to recover the amount of the bond.

The action was aided by attachment which was issued against the

property of the ﬁrm and its members. In April, 1896, judgment

was rendered against all the defendants excepting the sureties

on the bond, for the sum of fourteen thousand, six hundred and

twenty dollars and ﬁfty-ﬁve cents, an attorney’s fee, and costs,

and a special execution was ordered against certain town lots.

Thereafter, by order of the court, a separate petition setting out

the claims of the plaintiff upon the bond was ﬁled, and to that

the sureties Boddicker and Thoman ﬁled an answer. The verdict
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and judgment against them were for the full amount of the
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bond. * *

The defendants state that, being ignorant of the ﬁnancial

standing of G. A. Miller & Sons, they applied to the plaintiff,

a short time before this action was commenced, for information,

and were then assured by the plaintiff that the ﬁrm was solvent,

and in good ﬁnancial condition ; that the plaintiff knew that the

statements were false; that the defendants believed them to be

true, and relied upon them, and in consequence refrained from

taking measures to secure themselves which they would have

taken but for the false representations made as stated. In view

of the fact that what evidence will be given on another trial of

this case is uncertain, we content ourselves with saying on this

branch of the case that as the contract of suretyship is, as a rule,

for the beneﬁt of the creditor, he is, in dealing with the surety,

to observe the utmost good faith. and if he fail to do so, without a

sufficient excuse for his neglect, the surety will be discharged

to the extent to which he suffers by reason of the lack of good

faith on the part of the creditor. If the surety applies to the

creditor for information respecting the principal which the cred-
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itor has, and may properly give, but which he withholds without

sufficient cause, or if he knowingly give false information, he,

and not the surety should suffer the loss occasioned by the wrong.

See Bonk of Monroe v. Anderson Bros. Min. ("9' Ry. Co., 65 Iowa

692; Rowley v. Jewett, 56 Iowa 492; Auchampaugh v. Selunidt,

77 Iowa 13; Wolf v. Madden, 82 Iowa 114; Harris v. Brooks,

21 Pick. 195 ;Brandt on Suretyship, 611. * * *

Judgment reversed.

122. TAPLEY v. MARTIN, 116 Mass. 275.

Supreme Judicial Court, Massachusetts, 1874.

A surety on the bond of an employce who had preziously

defrauded his employer cannot avoid’I_iability on the bond because

of non-communication of the facts, if unknown to the obligee.

Contract on an agreement made by the defendant to indem-

nify the plaintiff for any loss or damage sustained by him as

surety on the bond of James D. Martin, as cashier of the Hide

and Leather National Bank, Boston. At the trial, before WELLS,

J., the jury returned a verdict for the plaintiff, and the defendant

and judgment against them were for the full amount of the
· bond. * * *
The defendants state that, being ignorant of the financial
" standing of G. A. Miller & Sons, they applied to the plaintiff.
a short time before this action was commenced, for information,
and were then assured by the plaintiff that the firm was solvent,
and in good financial condition; that the plaintiff knew that the
statements wer• fals&; that the defendants believed them to be
true, and relied upon them, and in consequence refrained from
taking measures to secure themselves whjch they would have
taken but for the false representations made as stated. In view
of the fact that what evidence will be given on another trial of
this case is uncertain, we content 'ourselves with saying on this
branch of the case that as the contract of suretyship is, as a rule,
for the benefit of the creditor, he is, in dealing with the surety,
to observe the utmost good faith, and if he fail to do so, without a
sufficient excuse for his neglect, the surety will be discharged
to the extent to which he suffers by reason of the lack of good
faith on the part of the creditor. If the surety applies to the
creditor for in formation respecting the principal which the creditor has, and may properly give, but which he withholds without
sufficient cause, or if he knowingly give false information, he,
and not the surety should suffer the loss occasioned by the wrong.
See Bank of Afouroe v. Anderson Bros. Min. & Ry. Co., 65 Iowa
6<)2; Ro·w!e-y v. Jewett, 56 Iowa 492: Attchampaugh v. Schmidt,
77 Iowa 13; Wolf v. Madden, 82 Iowa 114: Harris v. Brooks,
21 Pick. 195 ;Braudt on Sttretyship, 6n. * * *
Judgment reversed.

alleged exceptions. The nature of the case appears in the opinion.

A. A. Ranney, as amicus curiae in support of the exceptions.

122.

G. O. Shattuck 6' O. W. Holmes, Jr., for the plaintiffs.

TAPLEY v. MARTIN, 116 Mass. 275.
Supreme Judicial Court, Massachusetts, 1874

A surety on the bcmd of an. em plo)•ee who had prei-iously
defrauded his emplo:i•er cannot ai•oid .lfallilit3• on the bond becauiSe
of t10n-comm1m.ication of the facts, if unk11ow11 to tire obligee.

Contract on an agreement made by the defendant to indemnify the plaintiff for any loss or damage sustained by him as
surety on the bond of James D. Martin, as cashier of the Hide
and Leather National Bank, Boston. At the trial, before WELLS,
]., the jury returned a verdict for the plaintiff, and the defendant
alleged exceptions. The nature of the case appears in the opinion.
A. A. Ranney, as amicus curiae in support of the exceptions.
G. 0. Shattuck & 0. W. Holmes, Jr., for the plaintiffs.
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TAPLEY V. MARTIN

dence in the case, as tendered, which showed such knowledge by

MoRTON, J. * * * The court ruled "that there was no evidence in the case, as tender~d, which showed such knowledge by
the officers of the bank, of frauds or defalcations by Martin before
the date of his bond as cashier, that the failure to communicate
the information to the sureties would discharge them from the
obligation of their bonds ;" and the defendants excepted.
To understand this question it is necessary to state the facts
bearing upon it. James D. Martin, a son of the defendant, was
appointed cashier of the Hide and Leather National Bank, in
January, 1867. The plaintiff, at the request of the defendant,
became one of his sureties, and the defendant gave the bond in
suit to indemnify him against any loss by reason of his so becoming surety. Martin had been a bookkeeper in the bank before
he was appointed cashier, and the defendant introduced evidence
tending to show that while he was bookkeeper he was guilty of
frauds and defalcations similar to those of which he was guilty
after he became cashier, and for which the plaintiff, as his surety,
was liable. She also introduced evidence tending to show that
while Martin was bookkeeper, the attention of the directors
was called 'to the fact that there were errors and inaccuracies in
his books. But there was no evidence that the officers of the
bank had knowledge that Martin, while bookket.per, was guilty
of frauds or defalcations.
The defendant contended at the trial that the officers were
guilty of gross negligence in not examining the books, and that
the sureties were thereby discharged. But the court ruled, that
unless the defendant proved actual knowledge by the officers of
previous fraud, the sureties would not be discharged ; that negligence in failing to examine, however gross, would not discharge
the sureties, and as before stated, that there was no evidence of
such knowledge by the officers of the bank.
We are of the opinion that these rulings were sufficiently
favorable to the defendant.
Upon examining the evidence reported in the bill of exceptions, it is clear that there is no evidence which would justify
the jury in finding that the officers of the bank had actual knowledge of Martin's frauds while he was bookkeeper. We are not,
therefore, called upon to decide whether, if they had such knowledge and failed to communicate it to the sureties on Martin's
bond as cashier, the bond would be thereby avoided as to the
sureties. The only question is, whether their negligence· in failing
to examine the books discharges the obligations of the sureties.

the officers of the bank, of frauds or defalcations by Martin before

the date of his bond as cashier, that the failure to communicate

the information to the sureties would discharge them from the

obligation of their bonds ;” and the defendants excepted.

To understand this question it is necessary to state the facts

bearing upon it. James D. Martin, a son of the defendant, was

appointed cashier of the Hide and Leather National Bank, in

January, 1867. The plaintiff, at the request of the defendant,

became one of his sureties, and the defendant gave the bond in

suit to indemnify him against any loss by reason of his so be-

coming surety. Martin had been a bookkeeper in the bank before

he was appointed cashier, and the defendant introduced evidence

tending to show that while he was bookkeeper he was guilty of

frauds and defalcations similar to those of which he was guilty

after he became cashier, and for which the plaintiff, as his surety,

was liable. She also introduced evidence tending to show that

while Martin was bookkeeper, the attention of the directors

was called to the fact that there were errors and inaccuracies in
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his books. But there was no evidence that the ofﬁcers of the

bank had knowledge that Martin, while bookkeeper, was guilty

of frauds or defalcations.

The defendant contended at the trial that the ofﬁcers were

guilty of gross negligence in not examining the books, and that

the sureties were thereby discharged. But the court ruled, that

unless the defendant proved actual knowledge by the ofﬁcers of

previous fraud, the sureties would not be discharged; that negli-

gence in failing to examine, however gross, would not discharge

the sureties, and as before stated, that there was no evidence of

such knowledge by the ofﬁcers of the bank.

We are of the opinion that these rulings were sufﬁciently

favorable to the defendant.

Upon examining the evidence reported in the bill of excep-

tions, it is clear that there is no evidence which would justify

the jury in ﬁnding that the officers of the bank had actual knowl-

edge of Martin’s frauds while he was bookkeeper. We are not,

therefore, called upon to decide whether, if they had such knowl-

edge and failed to communicate it to the sureties on Martin’s

bond as cashier. the bond would be thereby avoided as to the

sureties. The only question is, whether their negligenceiin failing

to examine the books discharges the obligations of the sureties.
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We can see no principle upon which it can be held to have this

effect. The object of the bond is to guarantee to the bank the

We can see no principle upon which it can be held to have this
effect. The object of the bond is to guarantee to the bank the
faithful performance by the cashier of his dutiei;. His duties
and obligations are not affected by the negligence of the other
officers or agents of the bank, and such negligence does not discharge his sureties. In Amherst Bank v. Root, 2 Met. 522, which
was similar to the case at bar, Chief Justice SHAW says: "The idea
that the cashier is excused by the act or negligence of the directors arises from considering the board of directors as the corporation, and then applying a very equitable principle, that one ought
not to recover of a surety damages caused by himself. Vve think
the principle does not apply." In the case at bar the plaintiff
was not induced to sign the bond by any fraud of the directors.
and the court correctly ruled that he would not be released from
his obligations as surety by their alleged negligence in failing to
examine the books and affairs of the bank. Minor v. Mechanics'
Bank of Alexandria, I Pet. 46; United States v. Kirkpatrick, 9
Wheat. 720; Franklin Bank v. Stevens, 39 Me. 532; Farmington
v. Stanley, 6o Me. 472.
It appeared that the plaintiff paid the amount of his ·bond
to the bank without a suit; and the court instructed the jury that
if he made this payment without the assent of the defendant, he
mt!st show that he was legally liable; but if he procured her
as-::ent, and made the payment in good faith upon that assent,
she could not put the plaintiff to proof that he was legally liable;
to which the defendant excepted. This ruling was correct, accompanied, as it was, with the further instruction, that good
faith, in the sense intended in the ruling, required that the plaintiff should inform the defendant of all facts known to himself
bearing upon his liability. The plaintiff had only a nominal interest
in the question of his liability on the bond. The defendant was the
real party interested in this question. It was her right and duty
to judge whether any defence should be made to the claim of the
bank. After she had requested him to pay, or assented to his
paying, he could not properly defend against the claim. If he
did so, it would be at his own risk and expense, and he could
not recover of the defendant any of the expenses of such unauthorized defence ; he had the right to act upon her assent, and pay
the claim without a suit ; such payment was made at her request,
and she is liable for the amount paid, and cannot defend upon the
ground that there was a defence to the claim of the bank which
she neglected to make before the payment.

faithful performance by the cashier of his duties. His duties

and obligations are not affected by the negligence of the other

ofﬁcers or agents of the bank, and such negligence does not dis-

charge his sureties. In Amherst Bank v. Root, 2 Met. 522, which

was similar to the case at bar, Chief Justice SHAW says: “The idea

that the cashier is excused by the act or negligence of the direc-

tors arises from considering the board of directors as the corpora-

tion, and then applying a very equitable principle, that one ought

not to recover of a surety damages caused by himself. \Ve think

the principle does not apply.” In the case at bar the plaintiff

was not induced to sign the bond by any fraud of the directors.

and the court correctly ruled that he would not be released from

his obligations as surety by their alleged negligence in failing to

examine the books and affairs of the bank. Minor v. M echxmlcs’

Bank of Alexandria, 1 Pet. 46; United Stares v. Kirkpa\trick, 9

Wheat. 720; Franklin Bank v. .S'te2'en.r, 39 Me. 532; Farmington

v. Sta'/nley, 6o Me. 472.

It appeared that the plaintiff paid the amount of his ‘bond
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to the bank without a suit; and the court instructed the jury that

if he made this payment without the assent of the defendant, he

must show that he was legally liable; but if he procured her

assent, and made the payment in good faith upon that assent,

she could not put the plaintiff to proof that he was legally liable;

to which the defendant excepted. This ruling was correct, ac-

companied, as it was, with the further instruction, that good

faith, in the sense intended in the ruling, required that the plain-

tiff should inform the defendant of all facts known to himself

bearing upon his liability. The plaintiff had only a nominal interest

in the question of his liability on the bond. The defendant was the

real party interested in this question. It was her right and duty

to judge whether any defence should be made to the claim of the

bank. After she had requested him to pay, or assented to his

paying, he could not properly defend against the claim. If he

did so, it would be at his own risk and expense, and he could

not recover of the defendant any of the expenses of such unauth-

orized defence; he had the right to act upon her assent, and pay

the claim without a suit; such payment was made at her request,

and she is liable for the amount paid, and cannot defend upon the

ground that there was a defence to the claim of the bank which

she neglected to make before the payment.
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exceptions, although some of them ‘have become immaterial by

the special ﬁnding of the jury in the case. In answer to a special

question submitted to them, they have found that the plaintiff

made the payment to the bank with the assent of the defendant

and in good faith. It was within the discretion of the court to

submit this question to them, and their ﬁnding upon it is con-

clusive, and renders immaterial all questions as to the liability

of the plaintiff on his bond.

Exceptions overruled.

SECTION 9. DEFENSE FOUNDED UPON RETENTION OF THE

PRINCIPAL IN SERVICE AFTER KNOWLEDGE

OF HIS DISHONESTY.

123. PHILLIPS v. FOXALL, L. R. 7 Q. B. 666.

Court of Queen’s Bench, Trinity Term, 1872.

We have considered all the questions raised by this bill of
exceptions, although some of them 'have become immaterial by
the special finding of the jury in the case. In answer to a special
question submitted to them, they have found that the plaintiff
made the payment to the bank with the assent of the defendant
and in good faith. It was within the discretion of the court to
submit this question to them, and their finding upon it is conclusive, and renders immaterial all questions as to the liability
of the plaintiff on his bond.
Exceptions overruled.

On a continuing gmrranty for the honesty of a serruant, if the

master discovers thart the sen-ant has been guilty of dishonesty in

the course of the service, and instead of dismissing the servant,

he chooses to continue him in his employ without the knowledge

and consent of the surety, express or irnplied, he cannot after-
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wards haz"c recourse to the surety to make good any loss which

may arise from the dishonesty of the servant during the subse-

SECTION 9. DEFENSE FOUNDED UPON RETENTION OF THE
PRINCIPAL IN SERVICE AFTER KNOWLEDGE
OF HIS DISHONESTY.

quent service.

The facts sufﬁciently appear in the opinion.

The judgment of Cockburn, C.J., Lush, and Quain, JJ., was

123.

delivered by

PHILLIPS v. FOXALL, L. R 7 Q. B. ()66,
Court of Queen's Bench, Trinity Term, 1872.

QUAIN, J.—This is an action brought by the plaintiff on a

contract whereby the defendant guaranteed the honesty of one

John Smith, a servant in the employ of the plaintiff, to the extent

of 501. The contract is set out in the declaration, and recites the

employment of Smith, and that it was his duty to collect money

for the plaintiff, and account to her for all sums of money so

collected, and that the plaintiff had before the giving of the

guarantee held in her hands a sum of money belonging to Smith

as a security for the proper performance by Smith of his duty,

which sum the plaintiff had agreed to pay back to Smith on

receiving the defendant's guaranty. The declaration then pro-

On a continuing guaranty for the honesty of a servant, if the
master disco'l:ers that the servant ha.s been guilty of dishonesty in
the course of the service, and instead of dismissing the servant,
he chooses to continue him in his employ without the knowledge
and consent of the suri:t)•, express or ini.plied, lie cannot after·wards ha·vc recourse to the surety to make good any loss which
may arise from the dishonesty of the servant during the S11bsequent service.
The facts sufficiently appear in the opinion.
The judgment of Cockburn, C.J., Lush, and Quain, JJ., was
delivered by
QUAIN, J.-This is an action brought by the plaintiff on a
contract whereby the defendant guaranteed the honesty of one
John Smith, a servant in the employ of the plaintiff, to the extent
of 50/. The contract is set out in the declaration, and recites the
employment of Smith, and that it was his duty to collect money
for the plaintiff, and account to her for all sums of money so
collected, and that the plaintiff had before the giving of the
guarantee held in her hands a sum of money belonging to Smith
as a security for the proper performance by Smith of his duty,
which sum the plaintiff had agreed to pay back to Smith on
receiving the defendant's guaranty. The declaration then pro-
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ceeds to allege that in consideration that the plaintiff would pay

over to Smith the money soheld, and continue him in the service

cee<ls to allege that in consideration that the plaintiff would pay
over to Smith the money so·held, and continue him in the service
of the plaintiff in the same capacity as before, the defendant
guaranteed and promised the plaintiff to make good and be
answerable to her for any loss, not exceeding 5o/., which she
might at any time sustain through any breach by Smith of his
duty during . the continuance of such service; and it alleges a
breach, in the usual form, that Smith failed ·to pay over sums
of money to the amount of 50/. which he had collected on behalf
of the plaintiff.
In answer to this declaration the defendant divides the time
during which the service lasted, and during which the loss was
sustained into two periods : first, from the 8th of .Tune, 186g,
when the contract was made, to the 20th of November, 186g;
and, secondly, from the last-mentioned day to the 4th day of
April, 1871, when the service terminated. As to the first period
the defendant admits his liability for loss incurred by the acts
of the servant during that period, and he has paid 10/. into court,
which he alleges is sufficient to reimburse the plaintiff for such
loss. As to the second period . he pleads a plea on equitable
grounds, which is to this effect :-that the servant had been guilty
·of defalcations in the course of his service between the 8th of
June and the 20th of November, 186g, which the plaintiff had discovered on the latter day, and that the plaintiff then, without
communicating such discovery to the defendant, and while the
defendant was ignorant of the servant's dishonesty, agreed with
the servant to continue him in her employ as before, and the
servant on the other hand agreed to pay the plaintiff 3/. a
month on account of the previous defalcations. The plea then
alleges that the servant was· continued in the plaintiff's service
accordingly on those terms. The plea then goes on to state, that
the loss in respect of which the plea is pleaded was occasioned by
acts of dishonesty committed by the servant during the continuance of the service, as so agreed on, after the 20th of November,
and between that time and the termination of the service, the
defendant during that time being wholly ignorant of the previous
defalcations of the servant ; and that by reason of the plaintiff
not having given the defendant notice of such defalcations he was
prevented from revoking the guaranty.
To this plea the plaintiff has demurred, and the question
argued before us was whether the plea afforded a good defence
to so much of the cause of action as it was pleaded to, namely,

of the plaintiff in the same capacity as before, the defendant

guaranteed and promised the plaintiff to make good and be

answerable to her for any loss, not exceeding 501., which she

might at any time sustain through any breach by Smith of his

duty during the continuance of such service; and it alleges a

breach, in the usual form, that Smith failed to pay over sums

of money to the amount of 501. which he had collected on behalf

of the plaintiff.

In answer to this declaration the defendant divides the time

during which the service lasted, and during which the loss was

sustained into two periods: ﬁrst, from the 8th of June, 1869,

when the contract was made, to the 20th of November, 1869:

and, secondly, from the last-mentioned day to the 4th day of

April, 1871, when the service terminated. As to the ﬁrst period

the defendant admits his liability for loss incurred by the acts

of the servant during that period, and he has paid Iol. into court,

which he alleges is sufﬁcient to reimburse the plaintiff for such

loss. As to the second period he pleads a plea on equitable
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grounds, which is to this effect :—that the servant had been guilty

of defalcations in the course of his service between the 8th of

June and the 20th of November, 1869, which the plaintiff had dis-

covered on the latter day, and that the plaintiff then, without

communicating such discovery to the defendant, and while the

defendant was ignorant of the servant’s dishonesty, agreed with

the servant to continue him in her employ as before, and the

servant on the other hand agreed to pay the plaintiff 31. a

month on account of the previous defalcations. The plea then

alleges that the servant was continued in the plaintiff's service

accordingly on those terms. The plea then goes on to state, that

the loss in respect of which the plea is pleaded was occasioned by

acts of dishonesty committed by the servant during the continu-

ance of the service, as so agreed on, after the 20th of November.

and between that time and the termination of the service, the

defendant during that time being wholly ignorant of the previous

defalcations of the servant; and that by reason of the plaintiff

not having given the defendant notice of such defalcations he was

prevented from revoking the guaranty.

To this plea the plaintiff has demurred, and the question

argued before us was whether the plea afforded a good defence

to so much of the cause of action as it was pleaded to, namely,
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between the 20th of November and the end of the service.

We are of opinion that the plea is good.

We think that in a case of a continuing guaranty for the

honesty of a servant, if the master discovers that the servant has

been guilty of acts of dishonesty in the course of the service to

which the guaranty relates, and if instead of dismissing the

servant, as he may do at once and without notice. he chooses to

continue in his employ a dishonest servant, without the knowl-

edge and consent of the surety, express or implied, he cannot

afterwards have recourse to the surety to make good any loss

which may arise from the dishonesty of the servant during the

subsequent service.

Suppose that the state of facts, which has arisen here in the

course of the service, had existed before or at the time when the

guaranty was given, in other words, that the servant had pre-

viously committed defalcations in the plaintiff's service, and -had

agreed to repay them at the rate of 31. a month. and that this

fact had been concealed by the master from the defendant when he

gave the guaranty, it cannot, we think, be doubted that a fraud

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:11 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

would have been committed on the surety which would have

relieved him from all liability on the contract. This we think

is established by the judgments of the House of Lords in Smith v.

-Bank of Scotland, 1 Dow. 272, 292, and in Raillon v. Mathews,

1o Cl. & F. 934, 943. In the former case Lord Eldon says,

“If a man found that his agent had betrayed his trust, that he

owed him a sum of money, or that it was likely he was in

his debt; if under such circumstances he required sureties for

his ﬁdelity, holding him out as a trustworthy person. knowing,

or having ground to believe, that he was not so, then it was

agreeable to the doctrines of equity, at least in England, that

no one should be permitted to take advantage of such con-

duct even with a view to security against future transactions

of the agent.” In the latter case Lord Cottenham cites with ap-

probation the opinion of Lord Eldon in Smith v. Bank of Scotland,

and Lord Campbell adds, “If the defenders had facts within their

knowledge which it was material the sureties should be acquainted

with, and which the defenders did not disclose, in my opinion the

concealment of those facts—the undue concealment of those facts

—discharges the surety.”

We do not think that the principles of law as laid down in

these cases have been materially altered by the decision of the

the loss occasioned by the defalcations of the servant committed
between the 20th of Kovember and the end of the service.
We are of opinion that the plea is good.
We think that in a case of a continuing guaranty for the
honesty of a servant, if the master discovers that the servant has
been guilty of acts oi dishonesty in the course of the service to
which the guaranty relates, and if instead of dismissing the
servant, as he may do at once and without notice, he chooses to
continue in his employ a dishonest servant, without the knowledge and consent of the surety, express or implied, he cannot
afterwards have recourse to the surety to make good any loss
which may arise from the dishonesty of the servant during the
subsequent service.
Suppose that the state of facts, which has arisen here in the
course of the service, had existed before or at the time when the
guaranty was given, in other words, that the servant had previously committed defalcations in the plaintiff's service, and had
agreed to repay them at the rate of 3/. a month. and that this
fact had been concealed by the master from the defendant when he
gave the guaranty, it cannot, we think, be doubted that a fraud
would have been committed on the surety which would have
relieved him from all liability on the contract. This we think
is established by the judgments of the House of Lords in Smith v.
-Batik of Scotland, 1 Dow. 272, 292, and in Rai/1011, v. Mathews,
IO Cl. & F. 934, 943.
In the former case Lord Eldon says,
"If a man found that his agent had betrayed his trust, that he
owed him a sum of money, or that it was likely he was in
his debt ; if under such circumstances he required sureties for
his fidelity, holding him out as a trustworthy person. knowing,
or having ground to believe, that he was not so, then it was
agreeable to the doctrines of equity, at least in England, that
no one should be permitted to take advantage of such conduct even with a view to security against future transactions
of the agent." In the latter case Lord Cottenham cites with approbation the opinion of Lord Eldon in Smith v. Hank of Scotland,
and Lord Campbell adds, "If the defenders had facts within their
knowledge which it was material the sureties should be acquainted
with, and which the defenders did not disclose, in my opinion the
concealment of those facts-the undue concealment of those facts
--discharges the surety."
We do not think that the principles of law as laid down in
these cases have been materially altered by the· decision of the
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House of Lords in the subsequent case of Hamilton v. H/atson,

12 Cl. & F. I09, or by that of the Court of Exchequer in the North

House of Lords in the subsequent case of Hamilton v. 1Vatsori,
12 Cl. & F. 109, or by that of the Court of Exchequer in the North
British. Insurance Co. v. Lloyd, 10 Exch. 523 1 24 L. J. (Ex.
14.) In the former case the principle above mentioned was not
denied, but the question ·that arose was as to its application to
th( facts of that particular case, and Lord Campbell states
that the criterion for the necessity of voluntarily disclosing any
particular fact in cases of this kind may be whether the fact not
communicated was one that could "not naturally be expected to
have taken place between the parties who were "--oncerned in the
transaction." In North British Jn..rnrance Co. v. Lloyd, the Court
of Exchequer held that the rule, as to the effect of concealment in
marine in;urance cases, did not apply to contracts of suretyship,
and that in the latter cases the concealment must be fraudulent in
order to avoid the contract. In Lee v. Jones, 17 C. B. (N. S.) 482,
5o6, the majority of the judges in the Exchequer Chamber held
that a concealment by the creditor-that at the time of the contract
the principal debtor was already indebted to the creditor in a considerable amount, of which the surety was ignorant-was evidence
to go to the jury of such a fraud on the surety as would discharge
him from liability. It must depend (as observed by Blackburn, J.,
in the case last cited) ''upon the nature of the transaction in every
case, whether the fact not disclosed is such that it is impliedly represented not to exist." \Ve cannot doubt but that previous acts of
dishonesty by the servant in the same service, known to the
master, would be such a fact, and if concealed from the surety
would avoid the contract: vide Story's Equity Jurisprudence, vol.
i, SS. 2 I 5 and 324.
If, therefore, it is correct, as we think it is, on these authorities, to say that such a concealment as is here pleaded, if it had
been practiced at the time when the contract was first entered into,
would have discharged the surety, we think that in the case of a
continuing guaranty a similar concealment made during the
progress of the contract ought to have a similar effect as regards
the future liability of the surety, unless his assent has been obtained, after knowledge of the dishonesty, that his guaranty should
hold good during the subsequent service. One of the reasons
usually given for holding that such a concealment as we are here
considering would discharge the surety from his obligations, is,
that it is only reasonable to suppose that such a fact if known to
him must necessarily have influenced his judgment as to whether
he would enter into the contract or not; and in the same manner

British Insumnce Co. v. Lloyd, IO Exch. 523, 24 L. I. (Ex.

14.) In the former case the principle above mentioned was not

denied, but the question that arose was as to its application to

the facts of that particular case, and Lord Campbell states

that the criterion for the necessity of voluntarily disclosing any

particular fact in cases of this kind may be whether the fact not

communicated was one that could “not naturally be expected to

have taken place between the parties who were concerned in the

transaction.” In North British Insurance Co. v. Lloyd, the Court

of Exchequer held that the rule, as to the effect of concealment in

marine insurance cases, did not apply to contracts of suretyship,

and that in the latter cases the concealment must be fraudulent in

order to avoid the contract. In Lee v. ./ones, 17 C. B. (N. S.) 482,

506, the majority of the judges in the Exchequer Chamber held

that a concealment by the creditor—that at the time of the contract

the principal debtor was already indebted to the creditor in a con-

siderable amount, of which the surety was ignorant—was evidence

to go to the jury of such a fraud on the surety as would discharge
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him from liability. It must depend (as observed by Blackburn, J.,

in the case last cited) “upon the nature of the transaction in every

case, whether the fact not disclosed is such that it is impliedly rep-

resented not to exist.” We cannot doubt but that previous acts of

dishonesty by the servant in the same service, known to the

master, would be such a fact, and if concealed from the surety

would avoid the contract: vide Story’s Equity Jurisprudence, vol.

i, ss. 215 and 324.

If, therefore, it is correct, as we think it is, on these author-

ities, to say that such a concealment as is here pleaded, if it had

been practiced at the time when the contract was ﬁrst entered into,

would have discharged the surety. we think that in the case of a

continuing guaranty a similar concealment made during the

progress of the contract ought to have a similar effect as regards

the future liability of the surety, unless his assent has been ob-

tained, after knowledge of the dishonesty, that his guaranty should

hold good during the subsequent service. One of the reasons

usually given for holding that such a concealment as we are here

considering would discharge the surety from his obligations, is,

that it is only reasonable to suppose that such a fact if known to

him must necessarily have inﬂuenced his judgment as to whether

he would enter into the contract or not; and in the same manner
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have entered into the contemplation of the parties that, after the

servant’s dishonesty in the service had been discovered, the

guaranty should continue to apply to his future conduct, when the

master chose for his own purposes to continue the servant in his

employ without the knowledge or assent of the surety. If the

obligation of the surety is continuing, we think the obligation of

the creditor is equally so, and that the representation and under-

standing on which the contract was originally founded continue

to apply to it during its continuance and until its termination.

If the guarantv at its inception was founded, as suggested by

Lord Eldon in Smith v. Bank of Scotland, on the trustworthiness

of the servant, so far as that was known to both parties, as soon

as his dishonesty is discovered and becomes known to the master,

the whole foundation for the continuance of the contract as re-

gards the surety fails; and it seems to us in accordance with the

plainest principles of equity and fair dealing, that the master

should, on making such discovery, either dismiss the servant, or,

if he chooses to continue him in his employ without the knowledge

or assent of the surety, that he must himself stand the risk

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:11 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

of loss arising from any future dishonesty. “It is the clearest

and most evident equity” (says Lord Loughborough in Rees

v. Berrington, 2 Ves. 540, 543) “not to carry on any trans-

action without the knowledge of him (the surety) who must

necessarily have a concern in every transaction with the

principal debtor. You cannot keep him bound and transact

his affairs (for they are as much his as your own), with-

out consulting him. You must let him judge whether he will give

that indulgence contrary to the nature of his engagement.” Thus

in the present case, the conduct of the master in retaining the

servant in his employ, when he might have discharged him for

dishonesty, seems, in the words of Lord Loughborough, an in-

dulgence granted to the servant without the assent of the surety.

and contrary to the nature of his engagement. The time at which

the surety will be discharged from further liability in cases of

this kind will vary according to the circumstances of each case;

but we intend our judgment to apply only to CaseS like the one

now before the Court, where the master, having the power of

at once discharging the servant for dishonesty, deliberately con-

tinues him in his service, after he becomes aware of the dishon-

esty and without the assent or knowledge of the surety.

No case directly in point, either in favour of this plea or

it seems to us equally reasonable to suppose that it never could.
have entered into the contemplation of the parties that, after the
servant's dishonesty in the service had been discovered, the
guaranty should continue to apply to his future conduct, when the
master chose for his own purposes to continue the servant in his
employ without the knowledge or assent of the surety. If the
ohligation of the surety is continuing, we think the obligation of
the creditor is equally so, and that the representation and understanding on which the contract was originally founded continue
to apply to it during its continuance and until its termination.
If the guarantv at its inception was founded, as suggested by
Lord Eldon in Smith v. Bank of Scotland, on the trustworthiness
of the servant, so far as that was known to both parties, as soon
as his dishonesty is discovered and becomes known to the master,
the whole foundation for the continuance of the contract as regards the surety fails ; and it seems to us in accordance with the
plainest principles of equity and fair dealing, that the master
should, on making such discovery, either dismiss the servant, or,
if he chooses to continue him in his employ without the knowledge
or assent of the surety, 1hat he must himself stand the risk
of loss arising from any future dishonesty. "It is the clearest
and most evident equity" (says Lord Loughborough in Rees
v. Berrington, 2 Ves. 540, 543) "not to carry on any transaction withoutt the knowledge of him (the surety) who must
necessarily have a concern in every transaction with the
principal debtor. You cannot keep him bound and transact
his affairs (for they are as much his as your own), without consulting him. You must let him judge whether he will give
that indulgence contrary to the nature of his engagement." Thus
in the present case, the conduct of the master in retaining the
servant in his employ, when he might have discharged him for
dishonesty, seems, in the words of Lord Loughborough, an indulgence granted to the servant without the assent of the surety.
an<l contrary to the nature of his engagement. The time at which
the surety will be discharged from further liability in cases of
this kind will vary according to the circumstances of each case :
but we intend our judgment to apply only to cases like the one
now before the Court, where the master, having the power of
at once di5charging the servant for dishonesty, deliberately continues him in his service, after he becomes aware of the dishonesty and without the assent or knowledge of the surety.
No case directly in point, either in favour of this plea or
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against it, has been cited before us. In Peel v. Tallock, 1 B. & P.

419, 423, a question arose how far the concealment of the servant’s

,against it, has been cited before us. In Peel v. Tatlock, 1 B. & P.
419, 423, a question arose how far the concealment of the servant's
embezzlement for three years after the termination of the service
would affect the liability of the surety. No decision was, however,
given on that point, and the case contains only a dictum of Eyre,
C.J., that an industrious (by which we presume he meant an intentional or fraudulent) concealment might have an effect on the liability of the guarantor. In Smith v. Bank of Scotland, there is an
observation of Lord Redesdale made in the course of the argument, which has a closer bearing on the present question. In that
case Paterson, the bank agent, seems to have given security to
the bank, apparently at the commencement of his service; afterwards, and while the service continued, and after his accounts
had been inspected and reported on by an officer of the bank, he
was called on to give additional security, and Smith, the appellant, gave a bond as such additional security. Smith raised an
action of reduction of this bond, and in that action insisted on his
right to inspect the above report of the officer of the bank. On
this Lord Redesdale observed, "Supposing the report showed that
Paterson was no longer trustworthy, and the bank had trusted him
notwithstanding, upon decided cases the prior security would be
discharged from all the consequences of subsequent transactions
as contrary to the faith of the contract. And then it might be
a question what bearing this circumstance might have on the
new sureties." The cases to which Lord Redesdale alludes are
not mentioned, but it seems pretty clearly to have been his opinion
that if the master discovers the dishonesty of his servant during
the service, and afterwards continues to trust him notwithstanding,
the surety for the servant would be discharged from all liability
for subsequent losses. In the case of Shepherd v. Beecher, 2 P.
\Vms. 288, 290, before Lord Chancellor King, a father, on bind!ng
his son apprentice, gave a bond for his fidelity. Some years afterwards the apprentice embezzled 2001. of the master's money of
which the master gave notice to the father, and demanded the
money. The father paid the amount, but sent a letter requesting the master not to trust the apprentice with cash in the
future, or at least to do so very sparingly. The apprentice
continued aftenvards with the master for several years, and
committed further embezzlements of which the father had
no notice until two years after the expiration of the apprenticeship, when the bond was put in suit. The . Lord Chancellor held that the father continued bound, stating apparently as

embezzlement for three years after the termination of the service

would affect the liability of the surety, No decision was, however,

given on that point, and the case contains only a dictum of Eyre,

C.J., that an industrious (by which we presume he meant an inten-

tional or fraudulent) concealment might have an effect on the lia-

bility of the guarantor. In Smith v. Bank of Scotland, there is an

observation of Lord Redesdale made in the course of the argu-

ment, which has a closer bearing on the present question. In that

case Paterson, the bank agent, seems to have given security to

the bank, apparently at the commencement of his service; after-

wards, and while the service continued, and after his accounts

had been inspected and reported on by an officer of the bank, he

was called on to give additional security, and Smith, the appel-

lant, gave a bond as such additional security. Smith raised an

action of reduction of this bond, and in that action insisted on his

right to inspect the above report of the officer of the bank. On

this Lord Redesdale observed, “Supposing the report showed that

Paterson was no longer trustworthy, and the bank had trusted him
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notwithstanding, upon decided cases the prior security would be

discharged from all the consequences of subsequent transactions

as contrary to the faith of the contract. And then it might be

a question what bearing this circumstance might have on the

new sureties.” The cases to which Lord Redesdale alludes are

not mentioned, but it seems pretty clearly to have been his opinion

that if the master discovers the dishonesty of his servant during

the service, and afterwards continues to trust him notwithstanding,

the surety for the servant would be discharged from all liability

for subsequent losses. In the case of Shepherd v. Bcccher, 2 P.

V\-"ms. 288, 290, before Lord Chancellor King, a father, on binding

his son apprentice, gave a bond for his ﬁdelity. Some years after-

wards the apprentice embezzled 200l. of the master’s money of

which the master gave notice to the father, and demanded the

money. The father paid the amount, but sent a letter request-

ing the master not to trust the apprentice with cash in the

future, or at least to do so very sparingly. The apprentice

continued afterwards with the master for several years, and

committed further embezzlements of which the father had

no notice until two years after the expiration of the apprentice-

ship. when the bond was put in suit. The. Lord Chan-

cellor held that the father continued bound, stating apparently as
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satisﬁed himself with sending the letter and taking no further

care of the matter, but should have endeavored to make some

end with the master, and to have got up the bond.” This decision

seems to us to rest on the fact that the father, instead of taking

measures to have the bond delivered up, as he might have done,

assented to continue bound after he had notice of the ﬁrst embez-

zlement, and that the other embezzlements were not actually ascer-

tained until after the expiration of the apprenticeship.

It is well established that a surety, after he has been dis-

charged from his contract by the act of the creditor, may revive his

liability by a subsequent promise or assent: Mayhew v. C rickett,

2 Swan 185; Smith v. I/Vinter, 4 M. & \/V. 454. In the present

plea it is alleged as a conclusion of law that, by reason of

the concealment, the defendant was prevented from revoking

the guaranty and compelling Smith to pay the money for

which the defendant was liable. The discharge of the surety

in the present case seems to us to arise rather out of the

nature and equity of the contract between the parties, than

upon any assumed right of revocation. W e think the surety is
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discharged unless he assents or agrees, after he has had knowledge

of the dishonesty, that the guaranty shall hold good for the subse-

quent service; but, as a revocation of the guaranty as soon as the

dishonesty has come to his knowledge will be the best evidence

of dissent, whether his discharge from the contract is founded

on express revocation, or want of assent after notice of the dis-

honesty, seems rather a question of words than of substance.

In Parsons on Contracts, vol. ii. p. 31, the rule as to the

right to revoke a guaranty like the present is thus stated: “If

the guaranty be to indemnify for misconduct of an ofﬁcer or

servant, the promise is revocable, providing the circumstances

are such, that when it is revoked, the promisee may dismiss the

servant without injury to himself on his failure to provide new

and adequate sureties.” No judicial authority is_cited in support

of this proposition, and therefore it can only be cited as the

opinion of the writer. It will be seen that he conﬁnes the right

of the surety to revoke his guaranty to those cases where the

master may, on the revocation being made, dismiss the servant

without injury to himself. The present case is distinctly within

the limitation, and there can be no doubt but that the right of

the master at once to discharge the servant on discovering his

dishonesty, and so place himself in statu qua, is a most material

the ground of his judgment, "that the father ought not to have
satisfied himself with sending the letter and taking no further
care of the matter, but should have endeavored to make some
end with the master, and to have got up the bond." This decision
seems to us to rest on the fact that the father, instead of taking
measures to have the bond delivered up, as he might have done,
assented to continue bound after he had notice of ~he first embezzlement, and that the other embezzlements were not actually ascertained until after the expiration of the apprenticeshiv.
It is well established that a surety, after he has been discharged from his contract by the act of the creditor, may revive his
liability by a subsequent promise or assent: Mayhew v. Crickett,
2 Swan 185; Smith v. T.Vinter, 4 M. & \V. 454. In the present
plea it is alleged as a conclusion of Jaw that, by reason of
the concealment, the defendant was prevented from revoking
the guaranty and compelling Smith to pay the money for
which the defendant was liable. The discharge of the surety
in the present case seems to us to arise rather out of the
nature and equity of the contract between the parties, than
upon any assumed right of revocation. V\' e think the surety is
discharged unless he assents or agrees, after he has had knowledge
of the dishonesty, that the guaranty shall hold good for the subsequent service; but, as a revocation of the guaranty as r-0on as the
dishonesty has come to his knowledge will be the best evidence
of dissent, whether his discharge from the contract is founded
on express revocation, or want of assent after notice of the dishonesty, seems rather a question of words than of substance.
In Parsons on Contracts, vol. ii. p. 31, the rule as to the
right to revoke a guaranty like the present is thus stated: "If
the guaranty be to indemnify for misconduct of an officer or
servant, the promise is revocable, providing the circumstances
are such, that when it is revoked, the promisee may dismiss the
servant without injury to himself on his failure to provide new
and adequate sureties." No judicial authority is .cited in support
of this proposition, and therefore it can only be cited as the
opinion of the writer. It will be seen that he confines the right
of the surety to revoke his guaranty to those cases where the
master may, on the revocation being made, dismiss the servant
without injury to himse1f. The present case is distinctly within
the limitation, and there can be no doubt but that the right of
the master at once to discharge the servant on discovering his
dishonesty, and so place himself in stat1t quo, is a most material
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ingredient in the consideration of the question. * * * For these

ingredient in the consideration of the question. * * * !'or these
reasons we think that the plea is good, and that the defendant is
entitled to our judgmer.t.

reasons we think that the plea is good, and that the defendant is

entitled to our judgment.

BLACKBURN, J.—This was a demurrer to a plea which was

argued before my Lord and my Brothers Lush, Quain, and myself

in last term, the decision of which involves a question of some

difficulty. I have with some hesitation’ come to the same con-

BLACKBURN, J.-This was a demurrer to a plea which was
argued before my Lord and my Ilrothers Lush, Quain, and myself
in last term, the decision of which involves a question of some
difficulty. I have with some hesitation' come to the same conclusion as the rest of the court, but as I do not quite agree in
all the reasons given by them, I prefer stating my own reasons.
The declaration is on a contract of guaranty to the plaintiff
to an amount not exceeding 50/., as surety for one Smith during
the course and continuance of his employment by the plaintiff.
I must first observe that I think on this declaration the defendant
must be taken to have agreed to be surety during the employment,
and cannot withdraw from his guaranty, unless something new
occurs to give him that right.
The defendant pays money into court to cover Smith's defalcations up to a particular date, viz., the 20th of November, 186<):
and as to the defalcations subsequent to that date pleads, on equitable grounds, that on that date the plaintiff became aware that
Smith had embezzled moneys for which the defenuant was responsible, that she, without informing the defendant of this, allowed
Smith to continue in her service, and to pay off the amount of his
defalcation, and that the defendant was wholly ignorant of Smith's
guilt. The plea then states, as conclusions of law, that owing to
the non-disclosure of this fact by the plaintiff, the defendant was
prevented from immediately revoking his guaranty, and in consequence is in equity discharg~d.
I think that the first question to be considered is, what would
be the right of the surety on being informed that the servant
had committed a fraud; for, if his knowledge of that fact would
have given him no rights, the concealment could not prejudice
him. I still adhere to the opinion that I expressed in Lee v. Jones,
that if such a transaction as is alleged in the plea had taken place
before the defendant entered into the contract of suretyship, and
had been concealed from him, it would have furnished evidence
of a false representation to the surety that no such thing existed,
made by the plaintiff to the surety for the purpose of inducing him
to enter into the contract of suretyship, and would therefore
afford evidence in support of a plea of fraud. Further than this
I am not prepared at present to go. and it is to be remembered
that a minority in the Exchequer Chamber refused to go so far.

clusion as the rest of the court, but as I do not quite agree in

all the reasons given by them, I prefer stating my own reasons.

The declaration is on a contract of guaranty to the plaintiff

to an amount not exceeding 501., as surety for one Smith during

the course and continuance of his employment by the plaintiff.

I must ﬁrst observe that I think on this declaration the defendant

must be taken to have agreed to be surety during the employment,

and cannot withdraw from his guaranty, unless something new

occurs to give him that right.

The defendant pays money into court to cover Smith’s defal-

cations up to a particular date, viz., the 20th of November, 1869:

and as to the defalcations subsequent to that date pleads, on equit-

able grounds, that on that date the plaintiff became aware that
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Smith had embezzled moneys for which the defendant was respon-

sible, that she, without informing the defendant of this, allowed

Smith to continue in her service, and to pay off the amount of his

defalcation, and that the defendant was wholly ignorant of Smith’s

guilt. The plea then states, as conclusions of law, that owing to

the non-disclosure of this fact by the plaintiff, the defendant was

prevented from immediately revoking his guaranty, and in con-

sequence is in equity discharged. i

I think that the ﬁrst question to be considered is, what would

be the right of the surety on being informed that the servant

had committed a fraud; for, if his knowledge of that fact would

have given him no rights, the concealment could not prejudice

him. I still adhere to the opinion that I expressed in Lee v. Jones,

that if such a transaction as is alleged in the plea had taken place

before the defendant entered into the contract of suretyship, and

had been concealed from him, it would have furnished evidence

of a false representation to the surety that no such thing existed,

made by the plaintiff to the surety for the purpose of inducing him

to enter into the contract of suretyship, and would therefore

afford evidence in support of a plea of fraud. Further than this

I am not prepared at present to go. and it is to be remembered

that a minority in the Exchequer Chamber refused to go so far.
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Still I act on that as being established law; but I cannot concur

PHILLIPS V. FOXALL

in the conclusion from these premises that therefore there is a

condition implied by law on every contract of suretyship for a

servant that it shall become void if the servant afterwards com-

mits a fraud, and the principal on hearing of it does not inform

the surety of it. It is quite clear that misconduct of the servant

does not alone put an end to the contract, for the very object of

the suretyship is to afford protection against the misconduct of

the person whose good conduct is guaranteed. And I ﬁnd no

authority for saying that there is such an implied condition. S hep-

herd v. Beecher is a distinct authority that even in equity the effect

is at most to render the contract voidable at the option of the

surety: for it was there decided that the father, who, on becom-

ing aware of the misconduct of his son for whom he was surety,

took no steps to get rid of the suretyship, remained liable.

But there is a ground on which I think he may have a ground

for being discharged in equity, which I will now state. A surety

as soon as his principal makes default. has a right in equity

to require the creditor to use for his beneﬁt all his remedies

against the debtor; and as a consequence, if the creditor has by
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any act of his deprived the surety of the beneﬁt of any of those

remedies, the surety is discharged. The authorities for this, as

far as known to me, are collected in the judgment to Barfly v.

Edwards, 4 B. &. S. 770; 34 L. J. (Q. B.) 41; and this equita-

ble principle has, at least in the case where time has been given to

the principal without the consent of the surety, been adopted to

some extent at least, although whether to its full extent has been

doubted: see Pooley v. Harradinc, 7 E. & B. 431; 26 L. J.

(Q. B.) 156. But it is not now material to decide that.

Now the law gives the master the right to terminate the

employment of a servant on his discovering that the servant

is guilty of fraud. He is not bound to dismiss him, and if he elects,

after knowledge of the fraud, to continue him in his serv-

ice, he cannot at any subsequent time dismiss him on account of

that which he has waived or condoned. This right the master

may use for his own protection. If this right [U terminate the

employment is one of those remedies which the surety has a

right to require to have exercised for the surety's protection, it

seems to follow that, by waiving the forfeiture and continuing

the employment without consulting the surety, the principal

has discharged him. It never has been determined, as far as

I can ﬁnd, in any case in equity, that the surety has this right.

Still I act on that as being established law; but I cannot concur
in the conclusion from these premises that therefore there is a
condition implied by law on every contract of suretyship for a
servant that it shall become void if the servant afterwards commits a fraud, and the principal on hearing of it does not inform
the surety of it. It is quite clear that misconduct of the servant
does not alone put an end to the contract, for the very object of
the suretyship is to afford protection against the misconduct of
the person whose good conduct is guaranteed. And I find no
authority for saying that there is such an implied condition. Shepherd v. Beecher is a distinct authority that even in equity the effect
is at most to render the contract voidable at the option of the
surety: for it was there decided that the father, who, on becoming aware of the misconduct of his son for whom he was surety,
took no steps to get rid of the suretyship, remained liable.
But there is a ground on which I think he may have a ground
for being discharged in equity, which I will now state. A surety
as soon as his principal makes default, has a right in equity
to require the creditor to use for his benefit all his remedies
against the debtor; and as a consequence, if the creditor has by
any act of his deprived the surety of the benefit of any of those
remedies, the surety is discharged. The authorities for this, as
far as known to me, are collected in the judgment to Baily v.
Edwards, 4 B. &. S. 770; 34 L. J. (Q. B.) 41; and this equitable principle has, at least in the case where time has been given to
the principal without the consent of the surety, been adopted to
some extent at least, although whether to its full extent has been
doubted: see Pooley v. Harradine, 7 E. & B. 431; 26 L. J.
( Q. B.) I 56. But it is not now material to decide that.
Now the law gives the master the right to terminate the
employment of a servant on his discovering that the servant
is guilty of fraud. He is not bound to dismiss him, and if he elects,
after knowledge of the fraud, to continue him in his service, he cannot at any subsequent time dismiss him on account of
that which he has waived or condoned. This right the master
may use for his own protection. If this right cu terminate the
c=mployment is one of those remedies which the surety has a
right to require to have exercised for the surety's protection, it
seems to follow that, by waiving the forfeiture and continuing
the employment without consulting the surety, the principal
has discharged him. It never has been determined, as far as
I can find, in any case in equity, that the surety has this right.
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There are dicta tending that way. In Shepherd v. Beecher Lord

Chancellor King says the surety “ought not to have satisﬁed

There are dicta tending that way. In Shepherd v. Beecher Lord
Chancellor King says the surety "ought not to have satisfied
himself with sending the letter, but should have endeavored to
have made some end with the master, and to have got up the
bond"-expressions which seem to show that the Lord Chancellor
thought he might have got up the bond. In Smith v. Bank of
Scotlaud Lord Redcsdale is reported to have said during the
argument, when considering whether the appellants had, according to the law of Scotland, a right to inspect a report from the
agent of the bank to the directors, "Supposing the report showed
that Paterson " (the person for whom the appellants became
sureties) '"was no longer trustworthy, and the bank had trusted
him notwithstanding, upon decided cases the prior security would
be discharged from all the consequences of subsequent transactions, as contrary to the faith of the contract." But no such
decided cases are now to be found, and the dictum is not again
noticed in the judgments either of Lord Eldon or Lord Redesdale. No other authority was cited during the argument, nor, as
far as we are aware, was there any then in print. And at the
close of the argument I was much inclined to say that no such
equity was established. But, singularly enough, the case of Burgess v. Ei·e, L. R. 13 Eq. 450, 457, has been printed since
the argument, and there Malins, V. C., says: "But if there
is misconduct on the part of the person whose fidelity is
guaranteed, for instance, if a man guarantees that a collecting clerk shall duly account for all moneys received by him,
and that collecting clerk is found to have embezzled his emplcyer's money, reason requires that the man who entered into
the guaranty because he believed the person to be of good character. when he finds he is not so, and not to be trusted, should have
the power of saying 'I now withdraw the guaranty I gave you;
I give you full notice not to trust him any more.' Notwithstanding all that has been said, I am clearly of opinion that a person
who has entered into such a guaranty, and who is therefore
responsible for the person whose fidelity is guaranteed, has a
right to withdraw from that guaranty when that person has been
proved guilty of dishonesty.'' He afterwards proceeds: "My
opinion is-and I have no hesitation in expressing it-that a
person who gives a guaranty would have a right to say to the
person taking it, 'You will continue at your own peril to employ
the person on whose behalf I gave the guaranty, provided that the
clerk or other person has been guilty of embezzlement or gross

himself with sending the letter, but should have endeavored to

have made some end with the master, and to have got up the

bond”—expressions which seem to show that the Lord Chancellor

thought he might have got up the bond. In Smith v. Bank of

Scotland Lord Redesdale is reported to have said during the

argument, when considering whether the appellants had, accord-

ing to the law of Scotland, a right to inspect a report from the

agent of the bank to the directors, “Supposing the report showed

that Paterson ” (the person for whom the appellants became

sureties) “was no longer trustworthy, and the bank had trusted

him notwithstanding, upon decided cases the prior security would

be discharged from all the consequences of subsequent transac-

tions, as contrary to the faith of the contract.” But no such

decided cases are now to be found, and the dictum is not again

noticed in the judgments either of L0rd Eldon or Lord Redes-

dale. No other authority was cited during the argument, nor, as

far as we are aware, was there any then in print. And at the

close of the argument I was much inclined to say that no such
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equity was established. But, singularly enough, the case of Bur-

gess v. Eve, L. R. 13 Eq. 450, 457, has been printed since

the argument, and there Malins, V. C., says: “But if there

is misconduct on the part of the person whose ﬁdelity is g

guaranteed, for instance, if a man guarantees that a collect-

ing clerk shall duly account for all moneys received by him,

and that collecting clerk is found to have embezzled his em-

ployer’s money, reason requires that the man who entered into

the guaranty because he believed the person to be of good charac-

ter. when he ﬁnds he is not so, and not to be trusted. should have

the power of saying ‘I now withdraw the guaranty I gave you;

I give you full notice not to trust him any more.’ Notwithstand-

ing all that has been said, I am clearly of opinion that a person

who has entered into such a guaranty, and who is therefore

responsible for the person whose ﬁdelity is guaranteed, has a

right to withdraw from that guaranty when that person has been

proved guilty of dishonesty.” He afterwards proceeds: “My

opinion is—and I have no hesitation in expressing it—that a

person who gives a guaranty would have a right to say to the

person taking it, ‘You will continue at your own peril to employ

the person on whose behalf I gave the guaranty, provided that the

clerk or other person has been guilty of embezzlement or gross
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misconduct, or has turned out to be unworthy of the conﬁdence

AETN.-\

ms. co v.

FOWLJo:R

reposed in him by the person giving the guaranty for him. If

the employer under such circumstances refused to give the guar-

misconduct, or has turned out to be unworthy of the confidence
reposed in him by the person giving the guaranty for him. If
the employer under such circumstances refused to give the guaranty up, the person giving it would have a right to file a bill in
this court, and in my opinion would succeed in the contest, because the court would direct the bond to be delivered up to be
cance11ed. And I think that is only what good sense, propriety,
and fair dealing between man and man would dictate." These
expressions are sirtgularly closely in point: they, though hy no
means irrelevant to the point then before the Vice-Chancellor, were
not part of his decision. What he says is not therefore, perhaps,
strictly binding upon us as a decision would be: But it seems
to me consistent with justice; and without determining whether
we should have ventured to lay down such an equity ourselves, I
think we should foltow the opinion of the Vice-Chancellor on a
subject with which he is so much more conversant than we are. I
therefore agree on this ground, and on this ground only, that
judgment should be given for the defendant.
Judgment for the defendant.

anty up, the person giving it would have a right to ﬁle a bill in

this court, and in my opinion would succeed in the contest, be-

cause the court would direct the bond to be delivered up to be

cancelled. And I think that is only what good sense, propriety,

and fair dealing between man and man would dictate.” These

expressions are singularly closely in point; they, though by no

means irrelevant to the point then before the Vice-Chancellor, were

not part of his decision. What he says is not therefore, perhaps,

strictly binding upon us as a decision would be.‘ But it seems

to me consistent with justice; and without determining whether

we should have ventured to lay down such an equity ourselves, I

think we should follow the opinion of the Vice-Chancellor on a

subject with which he is so much more conversant than we are. I

therefore agree on this ground, and on this ground only, that

judgment should be given for the defendant.

Judgment for the defendant.

124. AETNA INS. CO. v. FOWLER, etal.,1o8 Mich. 557, 66 N. W. 470.
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Supreme Court, Michigan, 1896.

Failure of the principal to impart to the surety its knowledge

of an actual defalcatlon by the agent 'will discharge the surety of

liability aceruing after the principal became possessed of such

knowledge.

Error to Saginaw; \/VILBER, J. Submitted January I5, 1896.

Decided March 111 , 1896.

Assumrsrl ‘ by the Aetna Insurance Company against Charles

G. Fowler, Chester Brown, and Gustavus H. Fuerbringer upon

an indemnity bond. From a judgment for plaintiff on verdict

directed by the court, defendants Brown and Fuerbringer bring

124 AETNA INS. CO. v. FOWLER, et al., 1o8 Mich. 557, 66 N. W. 470.

error. Reversed.

Supreme Court, Michigan, 1896.

Wood ('5’ Joslyn, for appellants.

I V eadock 6' Pureell, for appellee.

Failr4re of the principal to impart to the surety its knowledge
of ati actual defalcation by the agenJ will discluwge the surety of
liability accruing after the principal became possessed of such
kuou.1/edge.

MONTGOMERY, J.—Action on the bond of an insurance agent.

Defendant Fowler was employed as the agent of the company at

Saginaw, and in December, 1883, executed a bond, with his co-

defendants as sureties, the conditions being as follows:

Error to Saginaw; WILBER, J. Submitted January 15, 18g6.
Decided March 11, 1896.
AssuMPSJT by the Aetna Insurance Company against Charles
G. Fowler, Chester Brown, and Gustavus H. Fuerbringer upon
an indemnity bond. From a judgment for plaintiff on verdict
directed by the court, defendants Brown and Fuerbringer bring
error. Reversed.
Wood & J osl')rn, for appellants.
1-Veadock & Purcell, for appellee.
MONTGOMERY, J.-Action on the bond of an insurance agent.
Defendant Fowler was employed a! the agent of the company at
Saginaw, and in December, 1883, executed a bond, with his codefendants as sureties, the conditions being as follows:
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“The condition of this obligation is such that whereas the above-

[Chap. VI

named Charles G. Fowler has been appointed agent of the Aetna Insur-

"The condition of this obligation is such that whereas the abovenamed Charles G. Fowler has been appointed agent of the Aetna Insurance Company in Saginaw, Saginaw county, State of Michigan, who will
receive as such agtnt sums of money for premiums, payments of losses,
salvages, collections, or othel'!Wise, for goods, chattels, or other property
of the said insurance company, and is to keep true and correct accounts
of the same, pay over such money correctly, and make regular reports of
the business transacted by him, to the said Aetna Insurance Company,
and in every way faithfully perform the duties as agent, in compliance
with the instructions of the company through its proper officers, and at
the end of the agency, by any cause whatever, shall del:ver up to the
authorized agent of said company all its money, books, and property due
from or in possession. Now, then, if the aforesaid agent shall faithfully
perform all and singular the duties of the agent of the Aetna Insurance
Company, then this obligation shall be null and void."

ance Company in Saginaw, Saginaw county, State of Michigan, who will

receive as such agent sums of money for premiums, payments of losses,

salvages, collections, or otherwise, for goods, chattels, or other property

of the said insurance company, and is to keep true and correct accounts

of the same, pay over such money correctly, and make regular reports of

the business transacted by him, to the said Aetna Insurance Company,

and in every way faithfully perform the duties as agent, in compliance

with the instructions of the company through its proper officers, and at

the end of the agency, by any cause whatever, shall deliver up to the

authorized agent of said company all its money, books, and property due

from or in possession. Now, then, if the aforesaid agent shall faithfully

perform all and singular the duties of the agent of the Aetna Insurance

Company, then this obligation shall be null and void.”

The instructions to agents were to send statements of all busi-

ness transacted during the previous month as early as the 12th of

The instructions to agents were to send statements of all business transacted during the previous month as early as the 12th of
each month. The testimony shows that for three months prior to
September 1, 1893, the .defendant Fowler failed to send remittances, and it was shown that it was not the custom of the company to insist upon absolute promptness in remittance, but that
after three months' delay it was the custom of the company to discharge the delinquent agent. The testimony further shows that
in the latter part of July or the first of August, 1893, the special
agent of the company, a Mr. Neal, visited Saginaw, and, as he
described it, found the agency in a ''rocky condition;" and, while
counsel were disagreed as to the effect of his testimony, we think it
is at least open to the construction that he then learned that Fowler
had misappropriated the funds of the company, and invested them
in realty. The circuit judge directed a verdict for the plaintiff.
The recovery included a shortage in accounts before August 1st,
and a shortage of $344.16 arising from the August business.
Two contentions are made: First, that it was the duty of the
company to notify the sureties of any delay in the remittance, at
once, and that the continuance cf the agent after failure to remit
in accordance with the instructions of the r.ompany to agents released the sureties as to future transactions: and, seco11d, that the
company, on the discovery of the misappropriation of funds,
August 1st, was bound to discharge the agent, or, at least, the
sureties were not bound to respond for his future defalcations,
unless, after being informed of his previous acts of dishonesty,
they consented to his rete11tion.
\Ve think that the court below correctly ruled that the mere
fact that the company had knowledge that the agent had failed to
remit did not impose upon it the duty to notify the sureties or
discharge the agent. Watertoit•n Fire !us. Co. v. Simmons, 131

each month. The testimony shows that for three months prior to

September 1, 1893, the defendant Fowler failed to send remit-

tances, and it was shown that it was not the custom of the com-
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pany to insist upon absolute promptness in remittance, but that

after three months’ delay it was the custom of the company to dis-

charge the delinquent agent. The testimony further shows that

in the latter part of July or the ﬁrst of August, 1893, the special

agent of the company, a Mr. Neal, visited Saginaw, and, as he

described it, found the agency in a “rocky condition ;” and, while

counsel were disagreed as to the effect of his testimony, we think it

is at least open to the construction that he then learned that Fowler

had misappropriated the funds of the company, and invested them

in realty. The circuit judge directed a verdict for the plaintiff.

The recovery included a shortage in accounts before August 1st,

and a shortage of $344.16 arising from the August business.

Two contentions are made: First, that it was the duty of the

company to notify the sureties of any delay in the remittance, at

once, and that the continuance of the agent after failure to remit

in accordance with the instructions of the company to agents re-

leased the sureties as to future transactions: and, second. that the

company, on the discovery of the misappropriation of funds,

August 1st, was bound to discharge the agent, or, at least, the

sureties were not bound to respond for his future defalcations,

unless, after being informed of his previous acts of dishonesty,

they consented to his retention.

We think that the court below correctly ruled that the mere

fact that the company had knowledge that the agent had failed to

remit did not impose upon it the duty to notify the sureties or

discharge the agent. Watertozw1 Fire Ins. C o. v. Simmons, 131
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Mass. 85 (41 Am. Rep. 196) ; Atlantic, ete., Tel. Co. v. Barnes,

AETNA INS. CO V. FOWLER

64 N. Y. 385 (21 Am. Rep. 621). The duty which the company

Mass. 85 (41 Am. Rep. 196); Atlantic, etc., Tel. Co. v. Barnes,
64 ~- Y. 385 (21 Am. Rep. 621). The duty which the company
owed to the sureties was not a duty of active vigilance, to ascertain whether the agent had been guilty of fraud (the sureties'
undertaking was a guaranty of his fidelity), but what was due
from the employer was good faith to the sureties. Just as it would
have been a fraud to withhold knowledge of previous dishonesty
of the agent presumably not known to the sureties, but posse.>sed
by the company, so it would be a breach of good faith for the
company to continue the agent in a place of trust after discovering
his dishonesty or defalcation, which is presumptively and in fact
unknown to the sureties, and without notifying the sureties of the
facts, and giving them an opportunity to elect as to whether they
will continue the risk. This is the doctrine of the leading case of
Phillips v. Foxall, L. R. 7 Q. B. 666. The cases of Watertown
Fire Ins. Co. v. Simmons and Atlantic, etc., Tel. Co. v. Barmes are
not inconsistent with this. The substance of the holding in each of
these cases is that the mere failure of remittance does not necessarily amount to notice of dishonesty on his part, and that applies
to the present case as regards the charges occurring before August.
Tltere is no evidence that prior to August the company had actua!
notice that Fowler had converted any of the funds to his own use.
or was more than negligent in remitting or collecting the premiums; but as to tP,e transactions in August the case is different.
Under section 9191, 2 How. Stat., it is made an offense for an
insurance agent to receive and invest money of the company without its assent ; and, as we before stated, we think there was testimony tending to show notice to the company about the 1st of
August that Fowler had invested the funds of the company in
realty. If the company, through its special agent, then knew this
fact, it cannot be said not to have had notice of the dishonesty of
the agent; and, if it had such notice, it was the duty of the company not to longer trust its funds with the agent until the sureties
had consented, with knowledge of the facts, to be held responsible
for the acts of a dishonest agent. See, further 2 Brandt, Sur.
§ 423: Connecticut Mu.t. Life Ins. Co. v. Scott, 81 Ky. 540.
Judgment reversed, and a new trial ordered.
The other Justices concurred.

owed to the sureties was not a duty of active vigilance, to ascer-

tain whether the agent had been guilty of fraud (the sureties’

undertaking was a guaranty of his ﬁdelity), but what was due

from the employer was good faith to the sureties. Just as it would

have been a fraud to withhold knowledge of previous dishonesty

of the agent presumably not known to the sureties, but possessed

by the company, so it would be a breach of good faith for the

company to continue the agent in a place of trust after discovering

his dishonesty or defalcation, which is presumptively and in fact

unknown to the sureties, and without notifying the sureties of the

facts, and giving them an opportunity to elect as to whether they

will continue the risk. This is the doctrine of the leading case of

Phillips v. Foxall, L. R. 7 Q. B. 666. The cases of Waterto'wn

F ire Ins. C o. v. Simmons and Atlantic, ete., Tel. C o. v. Barnes are

not inconsistent with this. The substance of the holding in each of

these cases is that the mere failure of remittance does not neces-

sarily amount to notice of dishonesty on his part, and that applies

to the present case as regards the charges occurring before August.

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:11 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

There is no evidence that prior to August the company had actual

notice that Fowler had converted any of the funds to his own use.

or was more than negligent in remitting or collecting the premi-

ums; but as to the transactions in August the case is different.

Under section 9191, 2 How. Stat., it is made an offense for an

insurance agent to receive and invest money of the company with-

out its assent; and, as we before stated, we think there was testi-

mony tending to show notice to the company about the 1st of

August that Fowler had invested the funds of the company in

realty. If the company, through its special agent, then knew this

fact, it cannot be said not to have had notice of the dishonesty of

the agent; and, if it had such notice, it was the duty of the com-

pany not to longer trust its funds with the agent until the sureties

had consented, with knowledge of the facts, to be held responsible

for the acts of a dishonest agent. See, further 2 Brandt, Sur.

§ 423; Com1ecticut Mat. Life Ins. Co. v. Scott, 81 Ky. 540.

Judgment reversed, and a new trial ordered.

The other Justices concurred.

Digitized by

Origi al from

UNIVERSITY OF MICHIGAN

STONER

3_oo STONER v. MILLIKIN _ [Chap. VI

V.

[Chap. VI

MILLIKIN

SECTION 10. DEFENSE FOUNDED UPON FRAUD OR MlSCON-

DUCT OF THE PRINCIPAL TOWARD THE SURETY

SECTION 10. DEFENSE FOUNDED UPON FRAUD OR MISCON·
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I25. STONER v. MILLIKIN, et al., 85 Ill. 213.

Supreme Court, Illinois, 1877.

The fraud of the principal in securing the contract of the

STONER v. MILLIKIN, et al., 85 Ill. 2t8.
Supreme Court, Illinois, 1877.

surety cannot be set up by the latter as a defense against the

obligee, if he has no -notice of the fraud.

Appeal from the circuit court of Macon county, the Hon.

The fraud of the principal in securing tlte con.tract of the
surety cannot be set up by the latter as a defense against the
obligee, if he has no notice of the fraud.

C. B. SMITH, Judge, presiding.

I\'Ir. Harvey Pasco, for the appellant.

Mr.A. B. Bunn, for the appellees.

MR. CHIEF JUSTICE SHELDON delivered the opinion of the

Court:

Appeal from the circuit court of Macon county, the Hon.
C. B. SMITH, Judge, presiding.
Mr. Harvey Pasco, for the appellant.
Mr.A. B. Bunn., for the appellees.

At the February term, 1874, of the county court of Macon

county, a judg ment w_';1SLenlr_r_6.(lhy;cQn_fession, in gyogif Millikin

~ee, John Lee and Andrew J. S5n‘er, for

$453.33, upon,,a_ 1)‘TiQJ.11iSSQL){_1'1_(_)_iZt! with a warrant of attorney

attzwfed, purporting to be executed by the three latter, dated the

24th day of June, 1873, payab e t da s after date to H. ea,

MR. Cl:UEF JusTICE SHELDON delivered the opinion of the
Court:
At the February tt:rm, 1874, of the county court of Macon
county, a Ludgmen.t was entered by can~ton, in ~of Millikin
~.against Thomas Lee, John Lee and Andrew J.Sto'iier, for
$453.33, upo~e with a warrant of attorney
attaaled, purporting to be executed by the three latter, dated the
24th day of June, 1873, payable wnety days after date to H. ~a.
and assigned by him without recourse .
.Allexecution, issued upon the judgment, was levied upon
personal ~ty ot John Lee, s~i_~~tm value to satisfy it.
Afterward, by dh:~tion of Millikin & Co.._tbcl_eriff released the
property Q.f_John Lee _~_the_~yy, and levi~g_!~~-~~ecution upon
certain real estate of Stoner, and the b_iJLin _this case was filed by
Sto!l~~i~_I! !h~ale _of 1!!~.PE~P~_r_ty -~nd_er_~!l~execiition-.-The court below, upon final hearing on proof, dismissed the
b!!!z. and the complainant appealed.
The chief ground relied upon in support of the bill is, that the
signature of the nam~..2LJ2hn ~ee to the note is~- ~orgery. The
note is a joint and several one, th-e--slgnafiire- oI S!oner .beiQ.g last
upon the _!!.Ote. He testifies__th;iJ .'l.'hotlJ.as Le_e _applied to bim -to
sig[ ti!~ note as his securit~ that he refused to do so~ Lee
would first get his brother, Jo~e, w sign the n9te; that Lee
went away saying he would go and get John to sign it; that the
next day he came back, saying that he had got John to sign it, and
prese~he_ note with th~s_ignaturt:__ ~!J ~~n_ ~_!_~pp~1ring to it,
and witness then signed it, suppo-smk_ fbe_~!g_na!ilr~_oIJ~ Lee to
be genuine, knowing him to be responsible, and had he notsiip·p6seatlle- note to have been signed by John Lee, he would not
have executed it. Thom~s Le h
ade the arrangement before-

and assigned bv him ' recourse.
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n execution, issued upon the judgment, was levied upon

pe roper y o 0 n Lee, sg_c1Efft_1n value to satisfy it.

Afterward, by direction of Millikin & Co._,_the sheriff release_d the

property of Iohn L<3_fior,nAthg_l_eyy, and levied the execution upon

certain real estate of Stoner, and the b_il1_in this case was ﬁled by

Stoner ti enjoin the sale of his property_und_e_r theexecution.

The court below, upon ﬁnal hearing on proof, dismissed the

billy and the complainant appealed.

The chief ground relied upon in support of the bill is, that the

sig_nit_ure of _t_h_e_nameof Joh_n_Lee_to the note_is'a_ forgery. The

note is a joint and several one, the sigiiffir? of Stoner |Eir5g last

upon the n_ote. Hg_tes_ti_fies —tha_t _'I_‘h,om_as Le_e_ applied to_him to

si§n'tl1e-note ashis. security; that he refused to do so unless Lee

would ﬁrst get his brother, Jolln I0-deg,_t9~si§1_th_e_not>e; that Lee

went away saying he would go and get ]ohn to sign it; that the

next day he came back, saying that he had got John to sign it, and

presented the note with the signature of lohn Lee agpearing to it,

and witness then signed it, supposmgL@e_si,gnatuf§_Qf]gl1p Lee to

be genuin_e, knowing him to be responsible, and had he nof§1p-

'po‘séd'tIi_e note to have been signed by John Lee, he would not

have executed it. Thomas Lee ha ade the arrangement before-
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ha_nd with Millikin & Co., to lend him the_1_n_one '. H. Crea, the

pat~‘mm1@ui¢ih..s1id@in a Céﬁing

the r~s, and on presentment of the note, with Crea’s in-

dorsement on it, by Thomas _Lee to I\‘Illlll(_e£ & Co., who were

bankers, th_ey_discounted the no_te,_pay_ipg the proceeds to Thgmas _

Lee-

The bill alleges, the way John Lee’s propegty can_1e_to_be re-

le? Sed ""l_i__*‘5 that ll? Flafle§n_?§i£liYiLEh?!L11§_"@\’@Y s.lgD§d.Ih§ not?-

and_that;_his_s_iggatIire to the same was a forgery, and that upon /the

makingpf such afﬁdavit NIiIliken_8_Z_Co. eaused his property to be

£61é3_?g§LQm_t11,-_1¢1y. Although it is this forgery which is mainly

relied on for the discharge of Stoner, it is yet objected, as against

the release of John Lee’s property and the levy on Stoner’s, that

there is no proof of the forgery, more than this aﬁidavit. Upon an

examination of the bill, we take that, as alleging the fact of the

forgery; and the answer of Milliken & Co. and the sheriff admits

the same. By the pleadings, the forgery must be considered an

admitted fact in the case. The confession of judgment, then,

against John Lee, was unauthorized, and a nullity, and his property

was rightly released from the levy under the execution.
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\/Vhy should this forgery operate in discharge of Stoner, and

entitle him to have his property exempted from sale on the exe-

cution ?

It may have been a wrong_toward him, _and_have caused him

'@_i11c11La_greater_ extent of_lia_b_ility__than he expgcted; and the

supposed obtaining of the execution of the note by John Lee may

have been the sole condition upon which he signed his name to the

note. Yet, on satisfactor 1 evidence to himself, in that respect, he

and left it with Thomas Lee to deliver to Milliken & Co., knowing

that on the faith of his, Stoner’s, promise to repay it, they would

part with their money to Thomas Lee. There is no just reason

why this promise to Milliken &_Co. shouldrnot be kept.

Whatever of wron there was to Stoner, was perpetrated by

his co-maker, Thomas gee. l\;IIi,llil5i_iii_§Iz_ _CI_il§;r§ yvh)lly innocent

irf_11_e‘n1_a_tg;r;, they had no notice of anything which hadbe_eh‘t'ra.ns-

piring among the makers of the note, as between themselves. Nor

was it incumbent upon Millikin & Co. to exercise care over the

interest of the surety in the note, look to the inducement which led

him to become such, and see that it should not fail. They had but

_ to watch over their own interest, and see that the security offered

was a sufficient protection for them. For the lack of the vigilance

they failed to exercise in this respect, they suffer the full conse-

392 nUTuan v. UNITED STATES [Chap. \’I

392

quence in the loss of the security of the name of John Lee. What-

DUTLER V. UNITED STATES

[Chap. VI

ever of fraud and dece tion the co-makers of the note racticed

quence in the loss of the security of the name of John Lee. Whatever of fraud and deception the co-makers of the note practieed
toward one another, was their own sole concern, and the col!_sequence, so far as may affect them in their rel'!tion to _each othe~,
should be borne by themselves-afcme ___ There is _n9 justice in re- .
quiring Millikin & Co. to assume t~~-!_i~~_ of such conduct, and no
souna-prmciplel.1pori -,VI1lcli___ihey -should be made to suffer loss
because of it, not being privy thereto.
York Co1111ty M. F. Insu.rauce Co. v. Brooks, 51 Me. 5o6, and
Selser v. Brock, 3 Ohio St. 302, are direct authorities to the point
thut such a f?rg~ry of the name of a prior surety will not discharge
a subsequent surety. See Young et al. v. Ward, 21 Ill. 223.
- \Ve regard the language of LoRD HoLT, in Hern v. Nichols, I
Salk. 289, as applicable, that "Seeing that somebody must be a
loser by this deceit, it is more reason that he that employs and puts
trust and confidence in the deceiver should be a loser, than a
stranger."
The case of Seeley v. The People, 27 Ill. 173, is departed trom
so far as it conflicts with the principle of the present decision.
We are satisfied with the decree, and it is affirmed.
Decree affirmed.

*o‘~ sols. ¢(‘nc@rn.. and the conse-

qugnce, so far as may aﬁiect them in their relation to each other,

should be borne b themselve There is no justice in re- _

quirmg lillikin & Co. to assurnethe risk_of such conduct, and no

soﬁEIfﬁin/c1'Y)I¥:‘t1Ipon which-Itihey should be made to suffer loss

because of it, not being privy thereto.

York County M. F. Insurance Co. v. Brooks, 51 Me. 506, and

Selser v. Brock, 3 Ohio St. 302, are direct authorities to the point

that such a fgger ' of the name of a rior suret will not discharge

a subsequent surety. See Young et al. v. Ward, 21 Ill. 223. M"

We regard the language of LoRD HOLT, in H ern v. Nichols, I

' Salk. 289, as applicable, that “Seeing that somebody must be a

loser by this deceit, it is more reason that he that employs and puts

trust and conﬁdence in the deceiver should be a loser, than a

stranger.”

The case of Seeley v. The People, 27 Ill. I 73, is departed trom

so far as it conﬂicts with the principle of the present decision.

We are satisﬁed with the decree, and it is affirmed.
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Decree afﬁrmed.

I26. BUTLER v. UNITED STATES, 21 Wall. (88 U. S.) 272,

22 L. Ed. 614.

Supreme Court, United States, 1874.

Unless the obligee has notice or knowledge of misconduct

practiced by the principal toward the surety, the latter cannot rely

on such misconduct as a defense.

In error to the Circuit Court of the United States for the

Eastern District of Tennessee.

This was an action of d_e_b_t in the court below, o1_1_a joint and

se~d executed by Ben j~s

principal, and by Roderick R. Butler, Ethan A. Sawyer and Wil-

126.

liam Choppin as sureties, in the sum of $15,000. Bu~ed

on the ground thatgat the time IT€§gf1Eﬁ'_F11YI71ffixed his seal to the

bo_nil,_it was a mere printed form, with blank s_p_aces for the names.

BUTLER v. UNITED STATES, 21 Wall. (88 U. S.)
22 L. Ed. 614.
Supreme Court, United States, 1874

272,

da~s_@be—imen;_d_ t_herein ; and that the blanks were

U11lcss the obligce has notice or kmrwledge of misconduct

not ﬁlled, and there was no signature thereto, except Emery’s ; that

practiced by the pn'ncipal to'i.r.Jard t/t.e surety, the latter camwt rely

Em~ Butler wo1_1_ld_ sign the mn§,_@_~l_up

the blanks _\l'jtl11hc_‘sj._1n1_ Lcjf’-'$_.;,o\oo, and {vans procure two addi-

on S1t-eh misconduct as a defense.

tional securities in the District of Columbia, each of whom was to

In error to the Circuit Court of the United States for the
Eastern District of Tennessee.
This was an action of d~ in the court below, op a joint and
several internal revenue bond executed by Benjamin B. Emery, as
principal, and by Roderick R. Butler, Ethan A. Sawyer and William Choppin as sureties, in the sum of $15,000. Butler defended
on the ground that,__at the time ne-s~ned ana affixed his seal tQ the
bo_!ld, it was a mere _Erinted form, wit~bla~spaces for the names.
datei..and am0tmt£"!9_Q~juserte_d therein ; and that the blanks were
not filled, and there was no signature thereto, except Emery's; that
Emery__promised. if Butler wo1:1_ld_sign the bo!1Ji,_ he~l_up
the blanks ~ith..1hc...§_ttm ~r$3,QQO. and \vot11cl procure two additional securities in theDistrict of Columbia, each of whom was to
0
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Sect.

be worth $5,000; and that the bond was delivered to Emery with

10]

BUTLER\'. UNI1'£11 S1'AT£S

393

the understanding and agreement that the bond o’d1_er_w_is_e_ was not

be worth $5,000; and that the bon9 was delivered to Emery with
the understanding and agreement that t~e bo!!_~_qth~~ _was not
to be binding on the defenaairt,Dutw-as to be returned to him ; that
the defendant never after ratified or acknowledged__the vali~H!Y of
th_~Q9_pd; that the other sureties did not reside in the District of
Columbia, and were whollv insolve~t- -;-~~f ,~~r-thless ;- and that

to ~ndZint, biit'wasito be returned to him ; Qiat

the defendant never after ratiﬁed or acknowledged _the validity of

- th_e_bo_nd ; that the other sureties did not reside in the District of

Colulnbia, and were wholly insolvent and worthless gland that

Emery obtained the signature by‘ false and‘fraudulént representa-

tionsfi Ilie circtiit'jiidge riﬁéa that this was no defense to the

action; a verdict wa§tglgeniQL1hQplaimiﬁs, and the defendant

excepted and brought this writ of error.

~me~y-ob~~!!!-~-.~~~a~_~_by- fal~e~~~~~fraua~~f r~~~

Messrs. S. Shellabarger, H. Maynard and I. M. Wilson, for

tl<!._f!S. ---nle c1rcmt judge ruled that this was no defense to rt:he

plaintiff in error.

Mr. C. H. Hill, Asst. Atty.-Gen., for defendant in error.

action ; a verdict ~~~~ken_ for the _plaintiffs, and the defendant
excepted and brought this writ of error.
Messrs. S. Shellabarger, H. Maynard and J. M. Wilson, for
plaintiff in error.·
Mr. C. H. Hill, Asst. Atty.-Gen., for defendant in error.

Mr. Chief Justice Warn: delivered the opinion of the court:

VVe cannot distinguish this case in principle from Doir

v. U. S., I6 Wall., I (83 U. S.). The printed form, with its

blank spaces, was signed by’I_3u r and delivered to Emery, with

a11th~@dp~§?dment, awidiond to

é/--

secure his faithful service in the ofﬁce of Collector offlhfernal
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Revenue. HE was also authorized to_pr"esent‘itTV/heh'p‘eFfected,

Mr. Chief Justice

to\the”proper ofﬁcer of the Government for approval and accept-

ance. If accepted, it was expected that he would at once be per-

mitted to enter upon the performance of the duties of the office

to which it referred.

It is true that, according to the plea, this authority was accom-

panied by certain private understandings between the parties,

intended to limit its operations, but it was apparently unqualiﬁed.

Every blank space in the form was open. To all appearances, any

sum that should be required by the Government might be desig-

nated as the penalty, and the names of any persons signing as co-

sureties might be inserted in the space left for that purpose. It was

easy to have limited this authority by ﬁlling the blanks, and the

ﬁlling of any one was a limitation to that extent.

in the appro riate places, the amount of the penalty or the names

of the sureties or t eir resi ences, ut er could have ta en away

___&/,_as_t

hus

power to ﬁll all the blanks in the paper signed, in such appropriate

manner as might be necessary to convert it into a bond that would

be accepted by the Government as security for the performance

WAIT£

delivered the opinion of the court:

\Ve cannot distinguish this case in principle from Daiir
v. U. S., 16 \Vall., 1 (83 U. S.). The printed form, with its
blank spaces, was signed b B
and delivered to Emery, with
authority to fill
s
mstru ent as a nd to
secure is faithful service in the office of Collector of nternal
Revenue. - ReWaSafso authorizea-fo15Fesen~ected,
to tlie-proper officer of the Government for approval and accept·
ance. If accepted, it was expected that he would at once be per·
mitted to enter UJX>n the performance of the duties of the office
to which it referred.
It is true that, according to the plea, this authority was accompanied by certain private understandings between the parties,
intended to limit its operations, but it was apparently unqualified.
Every blank space in the form was open. To all appearances, any
sum that should be required by the Government might be desig·
nated as the penalty, and the names of any persons signing as c~
sureties might be inserted in the space left for that purpose. It was
easy to have limited this authority by filling the blanks, and the
filling of any one was a limitation to that extent. By inserting,
in the a ro riate places, the amount of the enaltyor the names
of t e sureties or t eir res1 ences, ut er could have t en away
~from Emery the power to bind him otherw1l!e than as thus
o. Instead:-he ~d
specified. This, however, he did
upon the oo
y, and clothed him with apparent
power to fi)] all the blanks in the paper signed, in such appropriate
manner as might be necessary to convert it into a bond that would
be accepted by the Government as security for the performance
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of his contemplated official duties. It is not pretended that the

acts of Emery are beyond the scope of his apparent authority.

of his contemplated official duties. It is not pretended that the
acts of Emery are beyond the scope of his apparent authority.
The bond was accepted in the belief that it had been properly
executed. There is no claim that the officer who accepted it had
any notice of the private agreements. · He acted in good faith,
and the question now is, which of .two innocent parties shall
suffer. The doctrine of Dair's case is that it must be Butler,
he Government did not~ He
be use he confided in
i in 1 w
e ui
estopped_Qy_bis acts from claiming.as
against the Government, the benefit of his private instructions
talus agent.
Judgment affirmed.

The bond was accepted in the belief that it had been properly

executed. There is no claim that the officer who accepted it had

any notice of the private agreements. ‘He acted in good faith,

and the question now is, which of two innocent parties shall

suffer. The doctrine of Dair’s case i~utler,

be ause he conﬁded in ' he Government did not: He

i in law igliiy--estoppe£L l)y__li_is acts_fr01n_<kiming,_:1'§

against the Government, the beneﬁt of his private instructions

toTis'a_ gent. C’

Judgment af-‘ﬁrmed.

127. FIRST NATIONAL BANK v. TERRY, 135 Fed. 621.

United States Circuit Court, Eastern District Pennsylvania, 1905.

If the obligee has knowledge that the surety's signature was

secured by the fraud of the principal, the surety is released.

Dismissing rule for judgment for want of a sufficient affi-

davit of defense-

Wm. Y. C. Anderson and Wm. Jay Turner for plaintiff.

Hampton L. Carson for defendant.
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HoLLANn, District Judge.—On February 5, 1901, the B_lne

127.

hIo~ny, of which the defendant was a

lar~older, was ind/ebted to tlE~of '

FIRST NATIONAL BANK v. TERRY, 135 Fed. 621.
United States Circuit Court, Eastern District Pennsylvania, 1905.

$12,000, with interest thereon from October 22, 1900, and there

{W

If the obligee Jurs k1wwledge that tlie surety's signat1ire was
secured by the fraud of the principal, the surety is released.
Dismissing rule for judgment for want of a sufficient affidavit of defense.
ivm. Y. C. Anderson and Wm. Jay Turner for plaintiff.
Hampton L. Carson for defendant.

was pegdmg and undetermined in the superior court of Baltimore

City a ' b said plaintiff a inst said Blue Mountain Iron &

__ _i_-

Steel Company for the recovery of said mdebtedne§s_,_ On said

_____/ ___ ._____.a _.

date an agreemef1f—i11/vvritin was entered into by and between

said_Bli1e_l\1g_untain I_rQn_§z S-t£el_C_on_1p_any,_a_s__party of the ﬁrst

part, C_h_a1je_s _B.L\E1liott and _I_-Iegry C. Terrv, thgjdefenﬂant, as

District Judge.-On February 5, 1901, the Blue
Mountain lrQ!J & Steel Company, of which the defendant was a
lar~9lder, was in~bted to the p!amtiff in the sum of .
$12,000, with interest thereon from October 22, 19<>0, and there
was pending and undetermined in the superior court of Baltimore
City a .-SU.iL_by said plaintiff against said Blue ~o_untain Iron &
Steel Company for the L._ecovery Oi said mdebtedne~~-- On said
date an agr~ement in writing was- enteredtntO--by and between
sai<LBh!.~ _Moimtain ~rQl1_$ ~te«:L~~a!!Yi_Cl:S__ Party of t6e nrst
part, ~~a!:Je~ JL_:;Ui_~t_!_<!n.!l .I:!~_!!ry C. Terry, J_he -<!~~_!!!!ant, as
par~~l.!~ second p~rt,_and the plain!~f!_, as party of the _iliird
p~t, wherei!!J! was provided th~!_!.he pleas theretOfore filed by
said Blue Mountain Iron & Steel Company in said suit in the
superior court - Baltimore City s.,hould forthwith be withdrawn,
and the aforesaid indebtedness be liq\1idated by the pavment of
.~_upon _the_ -~~Iiv~.ry _ ,of _sa~~~e~ment and further__payments of $soo at_ c9Qsecutivt: _intervals of ;to_d~ys _tiiibl the full
d__cbt, - \\.1th- interest and costs, should have been paid ; the ~artjes
of the first and second parts to said agreement obligating themHOLLAND,

par_ti/espfthe second pz/irt,_and the plaintiff, as party of the third

pgrt, wherein it was provided that the pleas theretofore ﬁled by

said Blue Mountain Iron & Steel Cqmpany in said suit in the

superior court of Baltimore City s_ho_uld forthwith be withdrawn,

and the aforesaid indebtedness be liquidated by the pavment of

_upon _the_ -dglivegtqof _sa@__agi_'eg_ment and further pay-

mcnts_9f-§5oo qt con_secutive'hiterval_s of 3o_(_lay_s ‘until the full

d_ebt, with interest and costs, should have bee_1l_p_aid; the mics

of the ﬁrst and second arts to said agreement obligating them-

mi?)

of

-
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selves jointly and severally to_make said payments, and author-

iz‘in'g”’th_<:'p_laimil'f—"f%t€F judgment in sa—id‘s_uit upon the failure

selves jointly and severally to make said payments, and authorizfog tlie plaintiH to enter jt1dgment in said suh upon the failure
of said parties to make said payments or perform the other stipulations of said agreement. Ily November 7, 1901, there was paid
upon this agreement by ~liott $500 and by Terry $4,500. The
balance was $7,000, which, with interest to date, is $],667.11, after
which date nothing was paid on account of this agreement either
by Elliott or the defendant Terry, except the cost in obtaining
judgment in Baltimore against the steel company, which was
paid by Terry on March 12, 1902. He also paid the interest on
that judgment to April 1, 1903, since which time neither the
defendant nor Elliott nor the steel company has paid anything to
the plaintiff on account of either the judgment in Baltimore or
interest thereon. At the time the agreement was executed by
E 1liott and Terr to the lam 1
•
~ resident
of t
s ee com an an
er • was a st
older. Suit was
brought against Terry on his agreement with plaintiff, and, among
·
other things, he sets up in his affidavit of defense :
"That the defendant was induced
si
he a reement uoon
which this suit is rou
v reason of certain false and frau°dulen
presentations verbally made to t e e en
y
a les
R.-Elhott, one of Ute parties to the agreement. said statements
ear 1 1, at and before the si in of the
bein m
i
agreement and in the presence o t e p amt1 .
at said representillon~ said Blue Mouriiajn Iron & Ste 1 Company was then ossessed of sufficient assets under all circumstances
to pay -a I its debts, me uding the debt due by it to the ~intiff
in the present action; whereas in truth and in fact the said compaey was not possessed of sufficient assets to pay its debts, including the debt due by it to plaintiff in the present action, but was
insolvent, and utterly unable to pay its debts. That the said
Charles R. Elliott knew that the said statements and representathat the same were
tions were false and fraudulent at the ti
made, an ma e e sat s a emen ts in order to incl_uce_lfie defendant to~e a reement · and the defendant, relying upon said
false an
raudulent representations.! and ___dieving the s_ame to
be frue, signed the agreement. That said false and -fraudulent
representations were made by the said Charles R. Elliott with a
knowledge of their falseness, and were made in the presence of
th~ plaintiff, and the plaintiff ~ell knew at that time tl_!at the
said re_presentations were false and fraudulent, and that they were
made with intent to deceive the defendant, and to induce him to

of said parties to make said payments or perform the other stipu-

lations of said agreement. By November 7, 1901, there was paid

upon this agreement by ]§_lliott $500 and by Terry $4,500. The

balance was $7,000, which, with interest to date, is $7,667.11, after

which date nothing was paid on account of this agreement either

by Elliott or the defendant Terry, except the cost in obtaining

judgment in Baltimore against the steel company, which was

paid by Terry on March 12, 1902. He also paid the interest on

that judgment to April I, 1903, since which time neither the

defendant nor Elliott nor the steel company has paid anything to

the plaintiff on account of either the judgment in Baltimore or

interest thereon. At the time the agreement was executed by

Elliott and Terr to the lam 1 n is ' - resident

of t s ee com an an err' was a stockholder. Suit was

brought against Terry on his agreement with plaintiff, and, among

other things, he sets up in his affidavit of defense:

“That the defendant was induced si the a reement upon

which this ~audu-
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len~les

R~s to the agreeme~tements

b@i~ of the

agreement and in the presence o t e p ainti . hat said repre-

sent~om_

pany was then ossessed of sufﬁcient assets under all circumstances

to p~i"tiE

in ~; whereas in truth and in fact the said com-

pany was not possessed of sufﬁcient assets to pay its debts, in-

cluding the debt due by it to plaintif f in the present action, but was

insolvent, and utterly unable to pay its debts. That_the said

Charles R. Elliott knew that the lid statements and representa-

tions were fals~ at the ti that the same were

defend-

ant to sign the agreement' and the defendant, relying upon said

false an raudulent representations, and elieviiigmtlE-same to

be ~ment. That said falsevand fraudulent

representations were made by the said Charles R. Elliott with a

knowledge of their falseness, and were made in the presence of

the plaintiff, and the plaintiff well knew at that time that the

sai~tions were alse and fraudulent an( tiat they were

made with intent to deceive the defendant, and to induce him to
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sign the agreement; and that, but for the defendant’s belief in

sign the agreement; and that, but for the defendanfs belief in
the truth of the said false and fraudulent representations, the
defendant would not have executed the contract; and the plaintiff, at the time of the execution of said agreement attach~d to its
statement of claim, frauaffiently suppressed and concealed from
the defendant its kn.Qwledge of th;Jarse~ng-- fi audutefilSliaracter
of ~eprrsentatians, which were made for the purpose of inducing the defendant to sign the said agreement, and which said
agreement was for the further advantage and protection of the
plaintiff, the plaintiff knowing full well that, had it informed the
defendant of the false and fraudulent character of the said statements, the defendant would not have executed the said agreement. That it permitted the said defendant to act upon said
fal.se and fraudulent representations because it would gain an
advantage thereby, in that the defendant would sign the said
agreement."
The plaintiff in this case stood b in silence and permitted
the d '
and fraudulent re resentat1ons on the
par of the president of the steel company, to be inducedto sign
an agreement {QI-plaintiff's benefir,-andatthe time, as alleged in
the affidavit of defense, the plaintiff ~ons
to ~e. If thtsdefense be estabhshed, it is a nar to a recovery.
Among the numerous authorities for this proposition, the case
of Hartranft v. Fussell, 18o Pa. 552, 37 Atl. II 18, is cited as
almost identical with the case at bar.
The rule for judgment for want of a sufficient affidavit of
defense is dismissed.

the truth of the said false and fraudulent representations, the

defendant would not have executed the contract; and the plain-

tiff, at the time of the execution of said agreemenf attached to its

statefnent of claim, rau u ent v suppressed and concealed from

the ~?~racter

of sa~iich were made for the purpose of in-

ducing the defendant to sign the said agreement, and which said

agreement was for the further advantage and protection of the

plaintiff, the plaintiff knowing full well that, had it informed the

defendant of the false and fraudulent character of the said state-

ments, the defendant would not have executed the said agree-

ment. That it permitted the said defendant to act upon said

false and fraudulent representations because it would gain an

advantage thereby, in that the defendant would sign the said

agreement.”

The plaintiff in this case stood b in silence and permitted

the the

par of the president of the steel company, to be induce? to sign

an ag~nd Ffhe time, as alleged in
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the affidavit of defense, the plaintiff ~ons

to be’ a se. If this e ense e esta is 1e , it is a ar to a recovery.

Among the numerous authorities for this proposition, the case

of Hartranft v. Fussell, 180 Pa. 552, 37 Atl. 1118, is cited as

almost identical with the case at bar.

The rule for judgment for want of a sufficient affidavit of

defense is dismissed.
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I SECTION 11. DEFENSE FOUNDED UPON ABSENCE OF NOTICE

OF ACCEPTANCE OF GUARANTY AND OF

DEFAULT OF PRINCIPAL.

128. DAVIS SEWING MACHINE COMPANY v. RICHARDS, et al.,

115 U. S. 52.4, 29 L. Ed. 480.

Supreme Court, United States, 1885.

Notice—Guarantor /not liable without notice of acceptance by

the guarantee.

In error to the Supreme Court of the District of Columbia.

Mr. James G. Pa_vne, for plaintiff in error.

Mr. W. A. Cook and Mr. C. C. Cole, for defendants in error.

GRAY, J.—This was an action, brought in the Supreme Court

of the District of Columbia, upon a guaranty of the performance

by one John W. Poler of a contract under seal, dated December

17, 1872, between him and the plaintiff corporation, by which it

was agreed that all sales of sewing machines which the corporation

should make to him should be upon cerfain terms and conditions,

the principal of which were that Poler should use all reasonable

efforts to introduce, supply and sell the machines of the corpora-

tion, at not less than its regular retail prices, throughout the Dis-
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trict of Columbia and the Counties of Prince George and Mont-

gomery, in the State of Maryland, and should pay all indebtedness

by account, note, indorsement or otherwise, which should arise

from him to the corporation under the contract, and should not

engage in the sale of sewing machinesof any other manufacture;

and that the corporation, during the continuance of the agency,

should sell its machines to him at a certain discount, and receive

payment therefor in a certain manner; and that either party might

terminate the agency at pleasure.

The guaranty was upon the same paper with the above con-

tract, and was as follows:

“For value received, we hereby guarantee to the Davis Sewing Ma-

chine Company, of V\/atertown, New York, the full performance of the

foregoing contract on the part of John W. Poler, and the payment by

said John W. Poler of all indebtedness, by account, note, indorsement of

notes (including renewals and extensions) or otherwise, to the said Davis

Sewing Machine Company, for property sold to said John \V. Poler,

under this contract, to the amount of Three Thousand ($3,000) Dollars.

_“Dated \/Vashington, D. C., this 17th day of December, 1872.

‘ “A. ROTHWELL.

“A. C. R1c11A1tDs."

SEWING MACHINE CO V. RICHARDS
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Under the guaranty were these words: “I consider the above

sureties entirely responsible. Washington, Dec. 19, 1872. J. T.

Under the guaranty were these words: "I consider the above
sureties entirely responsible. Washington, Dec. 19, 1872. J. T.

Srr.vsns.”

At the trial the above papers, signed by the parties, were given

STEVENS."

in evidence by the plaintiff, and there was proof of the following

At the trial the above papers, signed by the parties, were given
in evidence by the plaintiff, ancl there was proof of the following
facts: On December 17, 1872, at Washington, the contract was
executed by Poler, and the guaranty was signed by the defendants,
and the contract and guaranty, after being so signed, were delivered by the defendants to Poler, and by Poler to Stevens, the
plaintiff's attorney, and by Stevens afterwards forwarded, with
his recommendation of the sureties, to the plaintiff at Watertown
in the State of New York, and the contract there executed by the
plaintiff. The pl~red goods to Poler under
the contract, and he did not pa for them. The defendants had
no no ice
1ff's
cu -.-·
tract or a
tance
of t~uaranty ...and no ~nowledge that the plai~tiff had
furnished n ood to Po
er the contract or upqp the faith
of t~anty, until January, 1875, when payment therefor was
demanded by the plaintiff of the defendants and refused. At the
time of the signing of the-811aranty, the plaintiff had furnished no
goods to Poler, and the negotiations then pending between the
plaintiff and Poler related to prospective transactions between
them.
The court instructed the jury as follows: "It appearing, at
the time the defendants signed the guaranty on the back of the
contract between plaintiff and Poler, the plaintiff had not executed
the contract or assented thereto, and that the contract and guaranty related to prospective dealings between the plaintiff and
Poler, and that subsequently to the signing thereof by the defendants the attorney for the plaintiff approved the responsibility
of the guarantors and sent the contract to Watertown, New York,
to the plaintiff, which subsequently signed it, and no notice having
been given by the plaintiff to the defendants of the acceptance of
such contract and guaranty, and that it intended to furnish goods
thereon and hold the defendants responsible, the plaintiff cannot
recover, and the jury should find for the defendants."
A verdict was returned for the defendants, and judgment rendered thereon, which on exceptions by the plaintiff was affirmed
at the General Term, and the plaintiff sued out this writ of error,
pending which one of the defendants died and his executor was
summoned in.
The decision of this case depends upon the arvlication of the
rules of law stated in the opinion in the recent case of Davis v.

facts: On December 17, 1872, at Washington, the contract was

executed by Poler, and the guaranty was signed by the defendants,

and the contract and guaranty, after being so signed, were deliv-

ered by the defendants to Poler, and by Poler to Stevens, the

plaintiff's attorney, and by Stevens afterwards forwarded, with

his recommendation of the sureties, to the plaintiff at Watertown

in the State of New York, an~ted by the

plaintiff. The plaintiff afterwards delivered goods to Poler under

the contract, and~m. The defendants had

no n~nce

Of t~Qtif f had

fur~ract or upon the faith

of t /eguaranty, until January, 1875, when payment therefor was

demanded by the plaintiff of the defendants and refused. At the

time of the signing of the,guaranty, the plaintiff had furnished no

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:11 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

goods to Poler, and the negotiations then pending between the

plaintiff and Poler related to prospective transactions between

them.

The court instructed the jury as follows: “It appearing, at

the time the defendants signed the guaranty on the back of the

contract between plaintiff and Poler, the plaintiff had not executed

the contract or assented thereto, and that the contract and guar-

anty related to prospective dealings between the plaintiff and

Poler, and that subsequently to the signing thereof by the de-

fendants the attorney for the plaintiff approved the responsibility

of the guarantors and sent the contract to Watertown, New York,

to the plaintiff, which subsequently signed it, and no notice having

been given by the plaintiff to the defendants of the acceptance of

such contract and guaranty, and that it intended to furnish goods

thereon and hold the defendants responsible, the plaintiff cannot

recover, and the jury should ﬁnd for the defendants.”

A verdict was returned for the defendants, and judgment ren-

dered thereon, which on exceptions by the plaintiff was affirmed

at the General Term, and the plaintiff sued out this writ of error,

pending which one of the defendants died and his executor was

summoned in.

The decision of this case depends upon the application of the

rules of law stated in the opinion in the recent case of Daz-is v.
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upon the subject are reviewed.

Those rules may be summed up as follows: ~f

g11~o the

m1~ t e guaranty is signed by the

guarantor at the request of the other party, or if the latter’s agree-

ment to accept is contemporaneous with the guaranty, or if the

receipt from him of a valuable consideration, however small, is

acknowledged in the guaranty, the mutual assent is proved, and

the delivery of the guaranty to him or for his use completes the

contract. But if_the__g_ua1:anty is signed by the gparantor with-

out an i re uest of the other art , and in his absence,

to e made ot e pri ' e or, 1 e guaranty is m egalieffect

~c_ﬂTng an

ac~

The case at bar belongs to the latter class. There is no evi-

dence of any request from the plaintiff corporation to the guaran-

tors or of any consideration moving from it and received or ac-

knowledged by them at the time of their signing the guaranty.

The general words at the beginning of a guaranty, “value re-
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ceived,” without stating from whom, are quite as consistent with

a consideration received by the guarantor from the principal debtor

only. The certiﬁcate of the sufﬁciency of the guarantors, written

by the plaintiff’s attorney under the guaranty, bears date two days

later than the guaranty itself. The plaintiff’s original contract

with the principal debtor was not executed by the plaintiff until

after that. The guarantors had no notice that their sufﬁciency

had been approved, or that their guaranty had been accepted, or

even that the original contract had been executed or assented to

by the plaintiff, until long afterward, when payment was de-

manded of them for goods supplied by the plaintiff to the principal

debtor.

Judgment aﬁ‘irmed.

fflel/s, 104 U. S. 159, in which the earlier decisions of this court
upon the subject are reviewed.
Those rules may be summed up as follows: A...contract of
gu r v like
other contract, can only be made ~.Y the
murt.1al assent of the. irartte.>.t e guaranty is signed by the
guarantor at the request of the other party, or if the latter's agreement to accept is contemporaneous with the guaranty, or if the
receipt from him of a valuable consideration, however small, is
acknowledged in the guaranty, the mutual assent is proved, and
the delivery of the guaranty to him or for his use completes the
contract. BE!Jf tbe_gttaranty is signed by the guarantor_ without a~eyious request of the other party, and in his absen~e.
for no consideration moving between them except future advances
tobe made to the principal debtor, the guaranty 1s m legaf effect
an offer or proposal on the part of the guarantor, ncecrlrig an
acceptance by the otlilif party to complete the con!ract.
- The case at bar belongs to the latter class. There is no evidence of any request from the plaintiff corporation to the guarantors or of any consideration moving from it and received or acknowledged by them at the time of their signing the guaranty.
The general words at the beginning of a guaranty, "value received," without stating from whom, are quite as consistent with
a consideration received by the guarantor from the principal debtor
only. The certificate of the sufficiency of the guarantors, written
by the plaintiff's attorney under the guaranty, bears date two days
later tha~ the guaranty itself. The plaintiff's original contract
with the principal debtor was not executed by the plaintiff until
after that. The guarantors had no notice that their sufficiency
had been approved, or that their guaranty had been accepted, or
even that the original contract had been executed or assented to
by the plaintiff, until long afterward, when payment was demanded of them for goods supplied by the plaintiff to the principal
debtor.
Judgment affirmed.
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129. GANO v. FARMERS’ BANK OF KENTUCKY, 103 Ky. 508,

[Chap. VI

45 S. W. 51'9.

129-

Court of Appeals, Kentucky, 1898.

Notice of Acceptance.—One who offers his name as gnaw»-

tor to zvl1omsocZ-er may accept the offer is entitled to notice, and

GANO v. FARMERS' BANK OF KENTUCKY,
45 s. w. 519.
Court of Appeals, Kentucky, 1898.

103

Ky. 5o8,

' is not bound to inquire as to the acceptance of his proposal.

N oticc of Accepta11ce.-One ·who offers his nam.e as guarantor to 'lt•homsoe·ver may accept the offer is entitled to notice, and
is not bound to inquire as to the acceptance of h·is proposal.

Appeal from the Circuit Court, Scott county.

Ins. Y. Kelly and Geo. E. Prewitt, for appellant. -

Owens 6' Finnell, for appellee.

I—iAZELRlGG, J.—The appellant, Gano, and nine others exe-

cuted a writing to the end that one P. T. Pullen might obtain the

Appeal from the Circuit Court, Scott county.
las. Y. Kelly anc! Geo. E. Prewitt, for appellant.
01.(Jens & Finnell, for appellee.

sum of $10,000 with which to run a milling business in George-

town, Kentucky. The appellee bank, on the strength of this

writing, furnished $5,000, which was used to pay of f a debt

then owing the bank by Pullen, and also $5,000 which was used in

the business. After a time, Pullen being insolvent, the bank called

HAZELRIGG, J.-The appellant, Gano, and nine others executed a writing to the end that one P. T. Pullen might obtain the
sum of $10,000 with which to run a milling business in Georgetown, Kentucky. The appellee bank, on the strength of this
writing, furnished $5,000. which was used to pay off a debt
then owing the bank by Pullen, and also $s,ooo which was used in
the business. After a time, Pullen being insolvent, the bank called
on the obligors in the writing for a discharge of their undertaking.
A!l seemed to have paid their respective shares demanded by the
writing, except the appellant, who tendered certain issues of law
and fact in defense of the action which followed his refusal to
pay his share. The writing which forms the basis of action is as
follows:

on the obligors in the writing for a discharge of their undertaking.

All seemed to have paid their respective shares demanded by the

writing, except the appellant, who tendered certain issues of law

and fact in defense of the action which followed his refusal to
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pay his share. The writing which forms the basis of action is as

follows:

“P. T. Pullen, of Georgetown, Kentucky, contemplating the leasing

of the Thompson mills, and carrying on the milling business, and being in

need of capital with which to buy stock and run the same as it should be

run successfully: Now, in order to aid him, we, W. E. Pullen. George

Carley, George V. Payne, T. T. Hedger, J. M. Penn, ]ames_\V. Craig,

Buford Hall, Daniel Gano, S. B. Triplett, and Warren C. Graves, whose

names are hereto signed, agree to become his surety to an amount not

exceeding ten thousand dollars in the aggregate. After this instrument

of writing has been signed by all of us (ten in number), it may be used by

the said P. T. Pullen in the nature of a collateral for a sum or sums not

exceeding ten thousand dollars in the aggregate. and we, the said signers,

shall be bound jointly and severally as sureties upon any note or notes not

"P. T. Pullen, of Georgetown, Kentucky, contemplating the leasing
of the Thomp,son mills, and carrying on the milling business, and being in
need of capital with which to buy stock and run the same as it should be
run successfully: Now, in order' to aid him, we, W. E. Pullen, George
Carley, George V. Payne, T. T. Hedger, J . M. Penn, James. W. Craig,
Buford Hall, Daniel Gano, S. B. Triplett, and \Varren C. Graves, whose
names are hereto signed, agree to become his surety to an amount not
exceeding ten thousand dollars in the aggregate. After this instrument
of writing has been signed by all of us (ten in number), it may be used by
the said P. T. Pullen in the nature of a collateral for a sum or sums not
exceeding ten thousand dollars in the aggregate. and we, the said signers,
shall be bound jointly and severally as sureties upon any note or notes not
exceeding in the aggregate said sum to which said Pullen shall sign his
name and deposit this as collateral. In case the money is borrowed of more
than one party, the lenders can agree upon who shall hold this writing for
the benefit of all. Said Pullen agrees to mortgage all property he now has
to us in order to secure us by virtue of obligations assumed in this instrument, and renew said mortgage from time to time when requii:ed, upon
any and all property he may have. This instrument of writing to continue in force for three years from the first day of July, 1891, and no
longer, and if at any time any one or more of the signers hereto should
die or become insolvent, said Pullen is to either pay off his or their portion of the money that may be borrowed, or furnish other good and
solvent surety or sureties in his or their stead. Said Pullen agrees to
keep all grain and flour he may have on hand insured in some good in-

exceeding in the aggregate said sum to which said Pullen shall sign his

name and deposit this as collateral. In case the money is borrowed of more

than one party, the lenders can agree upon who shall hold this writing for

the beneﬁt of all. Said Pullen agrees to mortgage all property he now has

to us in order to secure us by virtue of obligations assumed in this instru-

ment, and renew said mortgage from time to time when required, upon

any and all property he may have. This instrument of writing to con-

tinue in force for three years from the ﬁrst day of July, 1891, and no

longer, and if at any time any one or more of the signers hereto should

die or become insolvent, said Pullen is to either pay of f his or their por-

tion of the money that may be borrowed, or furnish other good and

solvent surety or sureties in his or their stead. Said Pullen agrees to

keep all grain and ﬂour he may have on hand insured in some good in-
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at all times to be open ito the inspection of any one or all of the said sign-

surance company for the benefit of the signers hereto, and his books are
at all times to be open •to the inspection of any one or all of the said signers, either in person or by an expert of their selection. Given under our
·hands this 15th day of July, 1891.
"GEoRGE v. PAYNI':,"
(Signed)
And others named in the writing.

ers, either in person or by an expert of their selection. Given under our

hands this 15th day of July, 1891.

(Signed) “GEORoE V. PAYNE,”

And others named in the writing.

The paper, as we have already indicated, was taken by Pullen

to the appellee, to whom Pullen was then indebted in the sum of

The paper, as we have already indicated, was taken by Pullen
to the appellee, to whom Pullen was then indebted in the sum of
$s,ooo, evidenced by Pullen's note with his brother as surety. A
new note was then executed to the bank for $5 1CXJO, and this note
was then discounted by the bank, and the proceeds taken to pay
off this pre-existing debt. It is therefore insisted for the appellant that the principle announced in RitSsel/ v. Ballard, 16 B. Mon.
205, is applicable here and, when applied, the surety stands discharged. It was there said: "If a note be purchased by a party,
with notice that one of the obligors is surety merely, and that the
sale and purchase will defeat the purpose for which it was executed by him, or will violate any understanding or agreements
between him and his principal, then the purchaser will be affected'
by such notice, and cannot hold the surety liable on the note to
compel him to pay it." Here the bank had notice that Gano was 1
surety merely on the writing taken as collateral by the bank to
secure the new note, and it had notice that the sale and purchase
of this new note and application of its proceeds to pay off the
old debt would defeat the sole purpose for which the writing was
executed by the surety, namely, "to raise the sum of ten thousand
dollars, buv stock and run the same." This would seem sufficient
to bring the case within the principle announced in the cited case,
for it is manifest that, if one-half the capital needed to carry on
the milling business and "run the same successfully" was to be
taken to pay off an old debt, the business must suffer, and likely
not be run successfully. But this is not all. The bank had notice 'L
that the sureties looked to the property which tlus money-all of
it-would buy as an indemnity by way of mortgage; and by whatever amount the actual cash furnished Pullen for his business was
lessened, by that amount the value of their indemnity would be
lessened. This is also in line with the general doctrine so often
announced by the textwriter and by this cotlrrt for the protection
of sureties. We might assume without proof- but the evidence
is conclusive on the point-that appellant would not have entered
into this contract had it been disclosed to him that this "letter ofJ
credit," as the writing may be termed, was to be used to pay off
the large debt due the bank, and therefore it was incumbent on
the bank to disclose to the surety all the facts material to the risk

$5,000, evidenced by Pullen's note with his brother as surety. A

new note was then executed to the bank for $5,000, and this note

was then discounted by the bank, and the proceeds taken to pay

of f this pre-existing debt. It is therefore insisted for the appel-

lant that the principle announced in Russell v. Ballard, 16 B. Mon.

205. is applicable here and, when applied, the surety stands dis-

charged. It was there said: “If a note be purchased by a party,

with notice that one of the obligors is surety merely, and that the

sale and purchase will defeat the purpose for which it was exe-

cuted by him, or will violate any understanding or agreements

between him and his principal, then the purchaser will be affected‘

by such notice, and cannot hold the surety liable on the note to
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compel him to pay it.” llere the bank had notice that Gano was ‘

surety merely on the writing taken as collateral by the bank to

secure the new note, and it had notice that the sale and purchase

of this new note and application of its proceeds to pay off the

old debt would defeat the sole purpose for which the writing was

executed by the surety, namely, “to raise the sum of ten thousand

dollars, buy stock and run the same.” This would seem snfﬁcient

to bring the case within the principle announced in the cited case,

for it is manifest that, if one-half the capital needed to carry on

the milling business and “run the same successfully” was to be

taken to pay off an old debt, the business must suffer, and likely

not be run successfully. But this is not all. The bank had notice 1.

that the sureties looked to the property which this money—all of

it—would buy as an indemnity by way of mortgage; and by what-

ever amount the actual cash furnished Pullen for his business was

lessened, by that amount the value of their indemnity would be

lessened. This is also in line with the general doctrine so often

announced by the textwriter and by this court for the protection

of sureties. We might assume without proof—but the evidence

is conclusive on the point—that appellant would not have entered

into this contract had it been disclosed to him that this “letter of‘;

credit,” as the writing may be termed, was to be used to pay off

the large debt due the bank, and therefore it was incumbent on

the bank to disclose to the surety all the facts material to the risk
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before it could divert the fund intended to be raised by the col-
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lateral to purposes of its own, The rule is thus stated by Mr.

before it could divert the fund intended to be raised by the collateral to purposes of its own. The rule is thus stated by Mr.
Story in his Equity Jurisprudence: ''The contract of suretyship
imports entire good faith and confidence between the parties in
regard to the whole transaction. Any concealment of material
facts, or any expressed or implied misrepresentation of facts, or
any undue advantage taken of a surety by his creditor, either by
surprise or by withholding proper information, will undoubtedly
permit sufficient grounds to invalidate the contract." Section 324.
And further: "Thus if a party taking a guaranty from a surety
conceals from him facts which increase his risk, and suffers him
to enter into the contract under false impressions as to the real
state of facts, such concealment will amount to a fraud, because
the party is bound to make the disclosure, and the omission to
make it under such circumstances is equivalent to an affirmation
that the facts do not exist." Sections 214, 215. See Com. v.
Berry. 9j Ky. 443, 26 S. W. 7, and cases cited. Other obligors,
who lived in or about Georgetown, the scene of this transaction,
seem either to have had knowledge of these material facts at the
time, or obtained it shortly afterwards, and, having that knowledge, still paid off their shares; but the appellant was an old man,
some 85 years of age, Jiving quite a distance from the town, and
visiting there only a few times within a year. There is no doubt
of his entire ignorance of the material facts indicated. He was not
even apprised of the fact that the writing had been used by Pullen
with the bank or anyone else, and money obtained thereby. It
seems to be clear that he was entitled to this notice. He had merely offered his name with that of others as surety to-whomsoever
might accept the offer and loan the money. He was therefore
entitled to notice of acceptance. In Steadma11. v. Gu.thrie, 4 Mete.
(Ky.) 148, it was held that: "When the offer is to guaranty a
debt for which another is primarily liable in consideration of some
act to be performed by the creditor, mere performance of the act
is not sufficient to fix the liability of the guarantor; but the creditor must notify the guarantor of his acceptance of the offer or of
his intention to act u~n it." That the guarantor might, by inquiry
from the person in whose favor the guaranty was given, have
learned what had passed between the guarantees and himself, will
not dispense with notice. A person thus proposing to become
surety for another is not bound to inquire as to the acceptance of
his proposal. The creditor who intends to hold him responsible
fo!' the debt of another must show reasonable notice of such inten-

Story in his Equity Jurisprudence: “The contract of suretyship

imports entire good faith and conﬁdence between the parties in

regard to the whole transaction. Any concealment of material

facts, or any expressed or implied misrepresentation of facts, or

any undue advantage taken of a surety by his creditor, either by

surprise or by withholding proper information, will undoubtedly

permit sufficient grounds to invalidate the contract.” Section 324.

And further: “Thus if a party taking a guaranty from a surety

conceals from him facts which increase his risk, and suffers him

to enter into the contract under false impressions as to the real

state of facts, such concealment will amount to a fraud, because

the party is bound to make the disclosure, and the omission to

make it under such circumstances is equivalent to an affirmation

that the facts do not exist.” Sections 214, 215. See Com. v.

Berry, 95 Ky. 443, 26 S. W. 7, and cases cited. Other obligors,

who lived in or about Georgetown, the scene of this transaction,

seem either to have had knowledge of these material facts at the

time, or obtained it shortly afterwards, and, having that knowl-
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edge, still paid off their shares; but the appellant was an old man,

some 85 years of age, living quite a distance from the town, and

visiting there only a few times within a year. There is no doubt

of his entire ignorance of the material facts indicated. He was not

even apprised of the fact that the writing had been used by Pullen

with the bank or anyone else, and money obtained thereby. It

seems to be clear that he was entitled to this notice. He had mere-

ly offered his name with that of others as surety to-whomsoever

might accept the offer and loan the money. He was therefore

entitled to notice of acceptance. In Steadman v. Guthrie, 4 Metc.

(Ky.) 148, it was held that: “When the offer is to guaranty a

debt for which another is primarily liable in consideration of some

act to be performed by the creditor, mere performance of the act

is not sufﬁcient to ﬁx the liability of the guarantor; but the credi-

tor must notify the guarantor of his acceptance of the offer or of

his intention to act upqn it.” That the guarantor might, by inquiry

from the person in whose favor the guaranty was given, have

learned what had passed between the guarantees and himself, will

not dispense with notice. A person thus proposing to becoiue

surety for another is not bound to inquire as to the acceptance of

his proposal. The creditor who intends to hold him responsible

for the debt of another must show reasonable notice of such inten-
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zvith, 14 B. Mon. 189; Thompson v. Glover, 78 Ky. 195. It is

tion. See, also, Kincheloe v. Hof mes, 7 B. Mon. 5; Lo·wc v. Beck·with, 14 B. Mon. I~; Thompson v. Glo·uer, 78 Ky. 195. It is
true in this case that the record does not show that the bank's old
debt on Pullen was in danger of being lost. It was secured by the
brother of the debtor, who was solvent, although his property was
in the main covered by mortgages, and he was already indebted
to the bank in a considerable sum. Still it may be said he
was insolvent. \Ve think this, however, makes no difference. It
m::i.y show more conclusively-what is already apparent enoughthat there was no actual fraud intended by the bank, or any of its
offirers, in the transaction ; but this does not change the legal
status of the parties on the point involved. It further appears that
the brother of the principal debtor, who was surety on an old debt,
had a mortgage on certain stock and property belonging to the
debtor to indemnify him in his suretyship; and this was released,
and a mortgage taken in favor of tlie obligors in the writing in
question. But it further appears that the value of this property
was quite insignificant, and that appellant had no knowledge even
that this had been done. The writing, the contents of which the
bank had notice of, because they accepted and acted on it, entitled
the obligors to have a mortgage on all the property the debtor had
or might acquire; and we do not see that, because one was in fact
executed of which no notice whatever was given to the appellant,
can take the place of the notice to which we have said appellant was entitled when his offer was accepted and acted on by
the bank. Actual notice is what the law requires, and notice or
knowledge of this new mortgage might have been sufficient, but
this the appellant did not have. We think the plaintiff's petition
should have been dismissed, and the judgment is reversed for proceedings consistent with this opinion.

true in this case that the record does not show that the bank’s old

debt on Pullen was in danger of being lost. It was secured by the

brother of the debtor, who was solvent, although his property was

in the main covered by mortgages, and he was already indebted

to the bank in a considerable sum. Still it may be said he

was insolvent. We think this, however, makes no difference. It

may show more c0nclusively—what is already apparent enough—

that there was no actual fraud intended by the bank, or any of its

ofﬁcers, in the transaction; but this does not change the legal

status of the parties on the point involved. It further appears that

the brother of the principal debtor, who was surety on an old debt,

had a mortgage on certain stock and property belonging to the

debtor to indemnify him in his suretyship; and this was released.

and a mortgage taken in favor of the obligors in the writing in

question. But it further appears that the value of this property

was quite insigniﬁcant, and that appellant had no knowledge even

that this had been done. The writing, the contents of which the

bank had notice of, because they accepted and acted on it, entitled
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the obligors to have a mortgage on all the property the debtor had

or might acquire; and we do not see that, because one was in fact

executed of which no notice whatever was given to the appellant,

can take the place of the notice to which we have said appel-

lant was entitled when his offer was accepted and acted on by

the bank. Actual notice is what the law requires. and notice or

knowledge of this new mortgage might have been sufﬁcient, but

this the appellant did not have. We think the plaintiff’s petition

should have been dismissed, and the judgment is reversed for pro-

ceedings consistent with this opinion.
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130. HUNGERFORD v. O'BRIEN, impleaded, etc., 37 ;‘\Iinn. 306,

34 N. W. 161.

130.

Supreme Court, Minnesota, 1887.

Notice of default of the principal is not essential to recovery

from the surety.

HUNGERFORD v. O'BRIEN, impleaded, etc., 37 Minn. JO(>,
34 N. W. 161.
Supreme Court, Minnesota, 1887.

The plaintiff brought this action in the district court for Otter

N otite of default of the principal is not essen.fiaJ to recovery
from the surety.

Tail county upon a promissory note made by the defendant

Charles J. Sawbridge, the payment of which was guarantied by

the defendant O'Brien. The action was tried before BAXTER, J.,

and a jury, and a verdict directed for plaintiff. Defendant O'Brien

The plaintiff brought this action in the district court for Otter
Tail county upon a promissory note made by the defendant
Charles J. Sawbridge, the payment of which was guarantied by
the defendant O'Brien. The action was tried before BAXTER, J.,
and a jury, and a verdict directed for plaintiff. Defendant O'Brien
appeals from an order refusing a new trial.
Rmvs01i & Houpt, for appellant.
E. E. Corliss, for respondent.

appeals from an order refusing a new trial.

Razt'son 6' Honpt, for appellant.

E. E. Corliss, for respondent.

DICKINSON, J.—The defendant Sawbridge made his negotia-

ble promissory note, which was indorsed to one Gage, who in-

dorsed it in blank to the defendant O’Brien, and he, before matur-

ity, transferred it for value to the plaintiff, indorsing upon the note

and signing this guaranty: “For value, I hereby guaranty the pay-

ment of the within note to Cassie Hungerford or bearer.” The

note was not paid. Nothing was done by the plaintiff at the ma-
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turity of the note to ﬁx the liability of the indorser Gage. The

DICKINSON, J.-The defendant Sawbridge made his negotiable promissory note, which was indorsed to one Gage, who indorsed it in blank to the defendant O'Brien, and he, before maturity, transferred it for value to the plaintiff, indorsing upon the note
and signing this guaranty: "For value, I hereby guaranty the payment of the within note to Cassie Hungerford or bearer." The
note was not paid. Nothing was done by the plaintiff at the maturity of the note to fix the liability of the indorser Gage. The
defendant O'Brien had no notice of the non-payment of the note
until more than a year after its maturity. Upon the trial of the
issue raised by the answer of the defendant O'Brien, evidence was
presented tending to show that the maker of the note was solvent
at the time of its maturity, but has since become insolvent; and
that the indorser, Gage, was ah..o solvent. The court directed a
verdict for the plaintiff.
The nature of the obligation of the guarantor is affected by
the character of the principal contract to which the guaranty relates. The note expressed the absolute obligation of thP maker to
pay the sum named at the specified date of maturity or before. The
guaranty of "the payment of the within note" imported an undertaking, without condition, that, in the event of the note not being
pa:d according to its terms,-that is, at maturity,-the guarantor
should be responsible. The non-payment of the note at maturity
made absolute the liability of the guarantor, and an action might
at once have been maintained against him without notice or demand. Such was the effect of the unqualified guaranty of the payment of an obligation which was in itself absolute and perfect and
certain as respects the sum to be paid, and the time when payment

defendant O’Brien had no notice of the non-payment of the note

until more than a year after its maturity. Upon the trial of the

issue raised by the answer of the defendant O'Brien, evidence was

presented tending to show that the maker of the note was solvent

at the time of its maturity, but has since become insolvent; and

that the indorser, Gage, was also solvent. The court directed a

verdict for the plaintiff.

The nature of the obligation of the guarantor is affected by

the character of the principal contract to which the guaranty re-

lates. The note expressed the absolute obligation of the maker to

pay the sum named at the speciﬁed date of maturity or before. The

guaranty of “the payment of the within note” imported an under-

taking, without condition, that, in the event of the note not being

paid according to its terms,—that is, at maturity,—the guarantor

should be responsible. The non-payment of the note at maturity

made absolute the liability of the guarantor, and an action might

at once have been maintained against him without notice or de-

mand. Such was the effect of the unqualiﬁed guaranty of the pay-

ment of an obligation which was in itself absolute and perfect and

certain as respects the sum to be paid, and the time when payment
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appears upon the face of the contract. The liability of the guar-

should be made,-all of which was known to the guarantor, and
appears upon the face of the contract. The liability of the guarantor thus becoming absolute by the non-payment of the note, the
neglect of the holder to pursue such remedies as he might have
against the maker (the guarantor not having required him to act)
would not discharge the already fixed and absolute obligation of
the guarantor, nor would neglect to notify the guarantor of the
non-payment have such effect. Brown, v. Curtiss, 2 N. Y. 225;
Allen v. Rightmere, 20 John. 365, (II Am. Dec. 288); Newconrb v. Hale, go N. Y. 326; Read v. Cutts, 7 Greenl. 186, (22
Am. Dec. 184) ; Breed v. Hillhouse, 7 Conn. 523; Campbell v.
Baker, 46 Pa. St. 243; Roberts v. Riddle, 79 Pa. St. 468; Bank v.
Sindair, 6o N. H. 100; Heaton v. Hulbert, 3 Scam. 489; Dickerson v. Derrickson, 39 Ill. 574; Penny v. Crane Mfg. Co., 8o Ill.
244; C/a:y v. Edgerton, 19 Ohio St. 549; Wright v. Dyer, 48 Mo.
525. See, also, Vinal v. Richardson, 13 Allen 521, modifying
former decisions of the same court.
If follows that the fact that the maker had become insolvent
since maturity, or that a mortgage security had become impaired
by depreciation in the value of the property, was no defence; nor
was it a defence that the guarantor was not notified of the non-payment of the note. We are aware that the position here taken is
oppo~ed by some decisions. No valid agreement was shown between the maker and the plaintiff extending the time of payment.
From the position above taken, it logically follow~ that the neglect
of .the guarantee to take the steps necessary to fix the liability of
the indorser, Gage, did not discharge the guarantor. The latter,
by his unqualified guaranty of the payment of the note, took it
upon himself to see that the note was paid, and was therefore not
entitled to notice of its non-payment. (Authorities above cited.) .
For the same reason, the plaintiff did not owe to the guarantor the
duty of taking the steps necessary to fix the contingent liability of
the indorser by demand and notice of dishonor. Phi/brooks v. McEwcn, 29 Ind. 347; Lang v. Brevard, 3 Stroh. Eq. (So. Car.) 59;
Pickens v. Finney, 12 Smedes & M. 468; 2 Lead. Cas. Eq., notes
to Rees v. Bcrrington. No such obligation is involved in this contract of guaranty. Even in the case of an ordinary indorsement,
the holder, at maturity, is under no obligation to his indorser to
give notice of dishonor to prior indorsers or parties. The last indorser becomes liable when he alone is notified, and he in turn
may fix the liability of prior parties by giving notice to them.
Order affirmed.

antor thus becoming absolute by the non-payment of the note, the

neglect of the holder to pursue such remedies as he might have

against the maker (the guarantor not having required him to act)

would not discharge the already ﬁxed and absolute obligation of

the guarantor, nor would neglect to notify the guarantor of the

non-payment have such effect. Brown v. Curtiss, 2 N. Y. 225;

Allen v. Rightmere, 20 John. 365, (11 Am. Dec. 288); N zo-

comb v. Hale, 90 N. Y. 326; Read v. Cutts, 7 Greenl. 186, (22

Am. Dec. 184); Breed v. Hillhouse, 7 Conn. 523; Campbell v.

Baker, 46 Pa. St. 243; Roberts v. Riddle, 79 Pa. St. 468; Bank v.

.S‘im.~Iair, 60 N. H. roo; Heaton v. Hulbert, 3 Scam. 489; Dicker-

son v. Derrickson, 39 Ill. 574; Penny v. Crane Mfg. Co., 80 Ill.

244; Clay v. Edgerton, 19 Ohio St. 549; Wright \'. Dyer, 48 Mo.

525. See, also, Vina1 v. Richardson, 13 Allen 521, modifying

former decisions of the same court.

If follows that the fact that the maker had become insolvent

since maturity, or that a mortgage security had become impaired

by depreciation in the value of the property, was no defence; nor
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was it a defence that the guarantor was not notiﬁed of the non-pay-

ment of the note. We are aware that the position here taken is

opposed by some decisions. No valid agreement was shown be-

tween the maker and the plaintiff extending the time of payment.

From the position above taken, it logically follows that the neglect

of the guarantee to take the steps necessary to ﬁx the liability of

the indorser, Gage, did not discharge the guarantor. The latter,

by his unqualiﬁed guaranty of the payment of the note, took it

upon himself to see that the note was paid, and was therefore not

entitled to notice of its non-payment. (Authorities above cited.)

For the same reason, the plaintiff did not owe to the guarantor the

duty of taking the steps necessary to ﬁx the contingent liability of

the indorser by demand and notice of dishonor. Philbrooks v. M :-

Ewen, 29 Ind. 347; Lang v. Brevard, 3 Strob. Eq. (So. Car.) 59;

Pickens v. Finney, 12 Smedes & M. 468; 2 Lead. Cas. Eq., notes

to Rees v. Berrington. No such obligation is involved in this con-

tract of guaranty. Even in the case of an ordinary indorsement,

the holder, at maturity, is under no obligation to his indorser to

give notice of dishonor to prior indorsers or parties. The last in-

dorser becomes liable when he alone is notiﬁed, and he in turn

may ﬁx the liability of prior parties by giving notice to them.

Order aﬁﬁrmed.
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l\‘lITCHELL, J., (dissenting). I am unable to concur in the

l\hTCHF.LL, J., (dissenting). I am unable to concur in the
proposition that the plaintiff owed no duty to O'Brien to take
steps, at the maturity of the note, to fix the liability of Gage, the
indorser. It does not seem to me that the fact that O'Brien's
guaranty of payment was unconditional and absolute is at all decisive of the question. As between the parties to this action, O'Brien
occupied the position of surety, who, in case he had to pay the
note, would have recourse against Gage, the indorser, promded
steps were taken to fix the liability of the latter. The question,
therefore, is to be determined by the equitable principles which
govern the relative rights and duties of creditor and surety.
It is a well-settled rule of equity that any laches by the creditor
in the care or management of collateral remedies or secureties, if
loss ensues, will discharge the surety pro tanto. Nelson v. Mu.nch,
28 Minn. 314, 322 (9 N. W. Rep. 863). As a surety, on payment
of the debt, is entitled to all the securities of the creditor, if,
through the negligence of the credit.or who has them in his possession and under his control, a security, to the benefit of which the
surety is entitled, is lost or not properly perfected, the surety, to
the extent of such security, will be discharged. Wulff v. lwj', L. R.
7 Q. B. 756. And we can see no difference in thi~ respect whether
the security is chattel or personal. This is not a case of mere passiveness by the creditor in not taking steps to enjorce collection
of the debt at maturity, but an omission to take steps to perfect
and fix the liability of the indorser, which amounted to positive
negligence. He had possession and control of the note on the day
of its maturity, and consequently was the only p~rson who could
present it for payment, or who would know whether or not it was
paid, and hence was the only person in position to give notice to
the indorser in case of its non-payment. To require him to do this,
would, I think, be both good business morals and good Jaw.

proposition that the plaintif f owed no duty to O’Brien to take

steps, at the maturity of the note, to ﬁx the liability of Gage, the

indorser. It does not seem to me that the fact that O’Brien’s

guaranty of payment was unconditional and absolute is at all deci-

sive of the question. As between the parties to this action, O’Brien

occupied the position of surety, who, in case he had to pay the

note, would have recourse against Gage, the indorser, provided

steps were taken to ﬁx the liability of the latter. The question,

therefore, is to be determined by the equitable principles which

govern the relative rights and duties of creditor and surety.

It is a well-settled rule of equity that any laches by the creditor

in the care or management of collateral remedies or secureties, if

loss ensues, will discharge the surety pro ta-nto. Nelson v. Munch,

28 Minn. 314, 322 (9 N. W. Rep. 863). As a surety, on payment

of the debt, is entitled to all the securities of the creditor, if,

through the negligence of the creditor who has them in his posses-

sion and under his control, a security, to the beneﬁt of which the

surety is entitled, is lost or not properly perfected, the surety, to

the extent of such security, will be discharged. l/Vulﬁ v. Jay, L. R.
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7 Q. B. 756. And we can see no difference in this respect whether

the security is chattel or personal. This is not a case of mere pas-

siveness by the creditor in not taking steps to enforce collection

of the debt at maturity, but an omission to take steps to perfect

and ﬁx the liability of the indorser, which amounted to positive

negligence. He had possession and control of the note on the day

of its maturity, and consequently was the only person who could

present it for payment, or who would know whether or not it was

paid, and hence was the only person in position to give notice to

the indorser in case of its non-payment. To require him to do this,

would, I think, be both good business morals and good law.
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