HA§_-{~,§!_l‘iI

CHAPTER
or ‘rm: warr or xrmcnainxr.
to

Issue.

umdav"

disposition
of

oi’

property

in custody of the
case ot simultaneous
ments.
°t successive
585- In "use
ments.

prop-

contracted debt.
172. Fraudulently
Q73. Abscondlng or non-resident deht-

om

591.
592.
593
594
£95.

Oi"

Lien of the attachment.
Return ot the service.
P"°°°edl“59 “ﬂer '°t“"n'
Perishable p"°p°"ty
Release
from the levy.

QQB. IHBSOIUHOII
Q97.

or snn\'11\'0 run wan‘.
I81. \\'hen and how served.
may

attach‘

8°“

§7-I. Foreign corporations.
,1-5_ For "amass on “mam
i-76‘ Bond to detpndanp
577. in case bond is defective.
$78. Liability of suretles on bond.
The writ’ content on
Q79
.80_ Amendment of_

property

law.
attach

in

{86. Service upon defendant.
587. Disposition of property attached.
B"nd t" p"e"°m "em"va|'
5_38'
389 R°c'*‘1pt°" for p'°p‘"'t5"
590. Property claimed by third per

from

county_

£82. What

III

§83. Goods
Q84.

necem

sm.y_

570. Fraudulent
eny_
‘TL Removal

."-'

IN ATTACHMENT.

PROCEEDINGS

‘69_ when

_

ff
-ll

"

."‘

("'1

Oi’ {I10 8.I[BChl119i1i.
proceed

Appeal from dissolution
|ng,_

598. Of judgment.
599. ()1 execution in attachment.

be attached.

THE WRIT

OF ATTACHMENT.

a

if

a

§

69.
When attachment to issue, aﬁidavit neceasary.—“Any
plaintiff shall be entitled to an attachment against a defendant
in any action founded on a judgment or on
contract, express
such plaintiff, or some person in his behalf, shall
or implied,
make and ﬁle with the justice a’n aﬁidavit, specifying, as near as
fur
may be, the amoimt due to the plaintiff, and containing

ther statement, either that the deponent knows, or has good
reason to believe.‘ either:
Mich., 302.
Not only must the statute
be strictly construed. but all of its re
quirements must be strictly observed.
and the cause for issuing the writ
must be plainly within the terms ex
in the statute, or the pro
pressed
ceeding
cannot be upheld:
Mathews
v. Densmore ct 01., 43 Mich., 463;
N. W., 669;

Circuit Judge.

Van Norman v. Jackson

45 Mlch.. 208;
N. W.,
Fairbanks v. Bennett, 52 Mich.,

796;
63; 17 N. W., 696; Borland

59

7

5

3 2

2

&

a

n

5

721.
1—-C. L..
The proceeding by attachment is
special statutory remedy, and
strict
compliance with all the provisions and
requirements of the statute is neces
upon the
sary to confer jurisdiction
justice, and to authorize a judgment
under it. Greenvauit v. F.
M. Bank.
Doug., 502: Buckley v. Lowry,
Mich., 420:
Roeiofson v. Hatch,
Mich., 277; lldiliar v.
29
Bnbcock.
Mich.,
626;
Adams v. Abrams, 88

v.

Kings
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bury, 65 Mich., 59; 31 N. W., 620.
And so, in attachment against a party
not served nor appearing in the suit,
the proceeding must be strictly regu
King v. Har
lar under the statute:
But a literal
rington, 14 Mich., 532.
compliance with the prerequisites of
the statute is suﬂicient to confer juris
diction: Roelofson v. Hatch, 3 Mich.,
278.

-

for which an attach
The demand
ment is authorized under this section,
must be upon contract express or im
Wilson v.
plied, or upon judgment:
Arnold, 5 Mich., 98.
But it is not
necessary that the claim or damages
aris
a demand
should be liquidated;
of
ing upon contract, the amount
which is susceptible of ascertainment
referable to‘ the
standard
some
by
Roelofson v.
contract, is sufiicient:
Hatch, 3 Mich., 277.
A demand is
liquidated when it is certain what and
how much is due; for, although it may
appear that something is due, if it
is due, it
does not appear how much
Bouv. Law Dic.,
is not liquidated:
“Liquidated."‘
If the proceeding is to recover a
due upon judgment, it is im
demand
material in what state or county the
judgment may seem to have been ren
dered.

at
by
Must be duc.—Proceedings
tachment lie only for a debt or de
Hale v. Chandler,
mand which is due:
is
The attachment
531.
3 Mich.,
merely to obtain the beneﬁt of a lien
is en
or security, and the plaintiff
titled to a lien to the amount only of
his debt actually due when the attach
If, at the time of
ment was levied.
issuing the attachment, a part only
demands were due,
of the plaintiff's
he can take judgment only for the
of
amount due at the commencement
suit, and is not entitled to include
in his judgment any demands against
the dehtor which fell due between the
time of commencing of suit and tak
ing judgment.
And should a demand
failing due after commencement of suit
be included in the judgment, a subse
quent attaching credltor would obtain
a lien and right to hold the property
attached for all the excess over and
above what would be required to sat
isfy that part of
plaintiﬂ!’s
claim
which was actually due at the com

CH.

III.

mencement
of suit:
Hinchman
v.
Town, 10 Mich., 508; Hale v. Chand
ler, 3 Mich., 531.
The provisions of
the statute, C. L., 510586, allowing
the writ in certain cases before the
debt is due are not applicable to pro
ceedings
in Justices‘ courts.

Joint 'lndebtcdness.—A creditor is
not authorized to resort to attachment
are joint, with
when the liabilities
out all the defendants are non-resi
dents, or have absconded,
or are other»
wise subject to the process by attach
Taylor v. McDonald, 4 liam.,
ment:
Ohio, 149; Hamilton
Knight,
v.
1
Blackf.,
partnership
25.
Nor
can
property be seized on attachment un
less all the partners are implicated in
the
acts or transactions
which au
thorize the issuing of the writ.
Nor
can the separate property oi‘ one part
ner be seized, unless a good cause for
issuing the writ is shown against him:
Edwards v. Hughes, 20 Mich., 289:
Miller v. Judge of Bay Circuit, 41
Mich., 326; 2 N. W., 26; Geiges v.
Grelner, 68 Mich., 153; 36 N. W., 48;
Sword v. Judge of Lenance Circuit, 71
Mich., 284; 38 N. W., 870.
The indi
vidual property of an innocent partnes
is not liable to an attachment for a
ﬁrm debt fraudulently
contracted by
Jaﬁray v. Jen
the other partner:
nings, 101 Mich., 515; 60 N. W., 52.
The supreme
court of ‘Michigan in
Jaifray v. Jennings, supra, affirms the
doctrine that previous to the enact
ment of C. L., 5 10584, attachment was
good against all joint debtors. includ
ing partners, where it could be shown
that all participated in the cause for
the writ and that where it could not
be shown that all joint debtors par
ticipated in the cause, the property of
such only as did participate
could be
taken. This case also holds that this
statute. C. L., §10584, was enacted to
put partners in the same position as
other joint debtors, and protect inno
cent partners as other innocent joint
debtors were protected.
This case is
followed in Cottrell v. Iiathcway,
108
Mich., 619; 66 N. W., 596.
Whether
the section of the statute referred to,
found in the circuit court act, under
the construction
referred to requires
the inference that in attachment pro
ceedings
in justice‘s courts the inno
cent partner is not protected. quaere.
60
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Upon principle it would seem that so
far as this extraordinary procedure is
given because of tortious conduct it
ought not to be available against one
Mr. Freeman in a
not guilty of it.
note to Russell v. Cole, 167 .\fass., 6;
44 N. i~I.. 1057. found in 57 Am. St..
at page 439. that in the
436. says.
statute the
of a controlling
absence
decided weight of authority is in favor
of the right to seize the partnership
property in a case where the aﬂidavit
See
against one only.
cause
makes
See, also, note to
cases there cited.
Jaffray v. Jennlson. supra, as reported
in 25 L. R. A., 645.
An attachment is not the proper
of goods
process to obtain possession
which the plaintiff claims as his own:
Mendeisohn v. Smith, 27 .\iich.. 2.
The aﬂidavit for the writ is neces
Green
sary to confer jurisdiction:
vanlt v. F. 8: M. Bank. 2 Doug., 498;
Hale v. Chandler, 3 ‘.\lich., 531; Wilson
And it must
v. Arnold, 5 Mich., 98.
comply substantially with the statute.
The
\\'eiis v. Parker, 20 l\iich., i02.
writ cannot be sustained without a
The stat
good and suﬂicient affidavit.
ute
§'i'2l docs not require the affi
davit for attachment in justices‘ court
to be annexed to the writ or served
the
But it must identify
with it.
plalntiﬂs and show who all of them
Burnside v. Davis. 65 Mlch., 74;
are.
And it may be made
31 N. W., 619.
Nicolls
by an agent of the plaintiff:
But it
v. Lawrence. 30 Mich.. 395.
must appear on the face of the aili
davlt that it was made either by the
plaintiff or by some one in his behalf.
if the affidavit is made by any person
other than the piainti'ﬂ'. he must state
in the affidavit that he makes it in
Borland v.
behalf of the plaintiff:
N. “'.,
65 Mich.. 59;'31
Kingsbury,
Though the writ is fair on its
(P20.
face it will not justify the officer
in retaining possession of the property
As
if there is no suﬂicicnt affidavit:
57
pcll v. liosbein. 98 Mich., 117;
W.,

27.
the affidavit states that he is the
that is suf1i
agent of the plaintiff.
Adams v. Keilog. 63 .\Iich.,
cientl
N.

If

105: 27 N. W., 679.
The facts required to be stated in
the affidavit. in order to give the
must exist at the
court jurisdiction,

§ 69

time when the writ of attachment is
And for this reason it was for
merly required that the afﬂdavit should
be made on the same day of the issu
ing of the writ:
Wilson v. Arnold. 5
Mich., 98; Drew v. Dequindre. 2 Douz..
93-4; Fesscnden v. Hill, 6 Mich., 242.
But by amendment to 5721, made in
1870, there may be such an interval
the
between
as is therein precrihed,
making of the aﬂidavit and the issu
ing of the writ. the law trusting to
the presumption that the facts sworn
will continue to
to in the nﬂidavit
exist during the time thereafter ai
iowed for issuing the writ.
sues.

aﬂidavit
Facts,
how stated.-The
that the de
must state positively.
to the plaintiff;
fendant is indebted
indebtedness,
as
the amount of such
near as may be; that the same is
due; and (when the writ is applied
for under 57?-1) that the demand is
due upon contract, express or implied,
A statement of
or upon judgment.
and
matters upon information
these
Wil
belief, merely, is not sufficient:
son v. Arnold, 5 Mich.. 104.
The fact that the defendant is in
debted to the plaintiff must be stated
Wilson v. Arnold. 5 Mich..
positively:
98: Hale v. (‘handler. 3 Mich.. 531.
When debt is upon both express and
Buehler
implied contract. how stated:
v. DeLemos. 84 Mich.. 554; 48 N. W.,
42.

The amount of the debt may he
Wilson
stated “as near as may bez"
v. Arnold, 5 Mich., 98; Hale v. Chand
ler, 3 Mich.. 531; Wells v.‘ Parker. 26
Mich., 102. A statement of the amount
by de
“as near as can be speciﬁed
ponent," is sufficient: Barker v. Thorn,
And so is a statement
20 Mlch., 265.
of the amount “as near as deponent
Nicolls v.
can estimate the sumez"
Lawrence. 30 Mich.. 395: Roeiofson
If the amount
v. llatch. 3 Mich.. 277.
due is positively stated at n deﬁnite
sum, the words “as near as may be"
Grover v. Buck. 34
are immaterial:
Mich., 519.
An affidavit made by an
stating. "that
agent of the plaintiﬂ.
there is justly due to the plaintiff
(naming him). from the said N . . . . ..
(the defendant). the sum of thirty
nine dollars. as near as this deponent
is a suffi
can estimate the same."
ciently positive statement that the de
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fendant is indebted. and of its amount,
and that the demand is due, and sum
ciently shows that the aiiiant is speak
ing of his own knowledge.
The stat
ute, §721, only requires the aﬂldavit
to specify the amount of the indebt
edness,
“as near as may be,“ as in
many cases it would be diﬂicult, if
not impossible, to state the precise
amount with positive certainty:
Nic
olls v. Lawrence, 30 liiich., 305-8; see,
Grover v. Buck, 34 l\iich., 519.
But it
seems that the plaintiff is not limited
in his recovery to the amount sworn
to be due in the affidavit, if the proofs
show him to be entitled to more:
Pew
v. Yoare, 12 Mic-h., 16.
The demand must be av-erred to be
duc.—'I‘he proceedings by attachment
lie only for a debt or demand which
is due:
llale v. Chandler, 3 Mich.,
531; Wells v. Parker, 26 Mich., 102;
Mathews v. Densmore et al., 43 Mlch.,
463; 5 N. W., 669.
There must be a
present cause of action existing at the
Galloway
time of ﬁling the aﬂidavit:
v. Holmes. 1 Doug., 350: Buckley v.
Lowry, 2 Mlch., 418.
Stating that the
defendant is indebted, etc.,
is
not
equivalent to an allegation that the
Cross v. Mcltiakin, 17
demand is duc:
if, at the time of issuing
l\iich., 511.
the attachment. a part only of the

plaintiffs

demands

were

due,

he

can

judgment only for the amount
of suit. and
due at the commencement
is not entitled to include in his judg
ment any demands against the debtor
which fell due between the times of
commencing the suit and taking judg
Hinchman v. Town, 10 Mich.,
ment:
508; C. L.. § 10586, providing for
cases where debt is n'ot due, is ap
plicable to proceedings by attachment
in circuit courts only.
take

The demand must be on contract or
is
jud_qmcnt.—\\'hen _the attachment
applied for under §'i'21, the aﬂidavit
must aver that the demand is due upon
contract, express or implied, or upon
judgment:
Wilson v. Arnold, 5 Mich.,
98.
But it need not further show
Drew v.
the nature of the contract:
Dequindre, 2 Doug.. 93. The omission
in the aﬂidavlt of a statement as to
whether the amount is due upon “ex
press or implied" contract is not a
defect if it is alleged to be due upon
Hamilton,
contract:
Freer
127
v.

CH.

III.

381; 86 N. W., 824.
The de
if upon contract, need not be
liquidated.
if the amount is suscepti
ble of ascertainment by some standard
referable to the contract, it is sum
cient:
Roelofson v. Hatch, 3 Mich.,
Mlch.,
mand,

279.

of the cause for issuing
grounds or cause for
which an attachment may issue, as
provided in the several subdivisions of
5721, may be set forth upon the de
ponent's belief and the statement that
he has good reason for such belief:
401.
Macumber v. Beam. 22 Mich,
Where cause for issuing the writ is
permitted to be stated on belief, the
language of the statute should be fol
lowed, and the aiiiant should state
that he “has good reason to believe,“
etc.
A statement that "he is informed
believes," is not in compliance
r.nd
Kegel v. Schrenk
with the statute:
heisen, 37 Mich., 174.
An affidavit in
the alternative, that defendant has as
or
dlsposcd of or concealed,
signed,
is about to, etc., is bad because in the
' Kegel v. Schrenkheisen,
alternative:
37 Mich., 174; Dutcher v. Grand Rap
ids Fire Ins. Co., 131 Mich., 671; 92
N, W., 345.
A statement that “the
defendant, as this deponent has good
reason to believe, has disposed of his
property with intent," etc., is sulﬁ
cient:
Nicoils v. Lawrence, 30 Mich.,
But a. statement that “deponent
395.
that the defendant is about
believes
to remove," etc., without averrlng that
"he has good reason to believe it," is
bad:
Hunt v._Strew, 39 Mlch., 368.
A statement in language equivalent to
Wil
that of the statute, is sufficient:
son v. Arnold,
5 Mich., 104.
Statement

the

icrtt.--The

I

may allege as
Usually
a plaintiff
many grounds of attachment within
terms of the law as he may deem
expedient.
But in doing so, the sev
eral grounds must be stated conjunc
Therefore, an
tively or cumulatively.
which states two or more
aﬂidavlt
grounds for issuing the writ. in the
alternative, as, "that defendant has as
signed or is about to assign his prop
erty," etc., is fatally defective. Kegel
Ap
v. Schrenkheisen, 37 1\iich., 174.
proved:
Dutcher v. Grand Rapids F.
I. Co., 131 Mich., 671: 92 N. W., 345.
An allegation that defendant "fraudu
lently contracted the debt or incurred
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Fraudulent disposition of property.-1.
That the de
fendant has assigned, disposed of or concealed, or is about to
assign, dispose of or conceal, any of his property with the intent
§70.

to defraud

his creditors? or,

the obligation" will not invalidate the
in the disjunctive:
aiﬂdavit because
Emerson v. Steel 6: Spring Co., 100
Mlch., 127: 58 N. W., 659.
So an
allegation that defendant is about to
“assign, dispose of or conceal," etc.,
will not because in the disjunctive in
validate an attachment aiﬂdavit: Jones
v. Peck, 101 Mlch., 389; 59 N. W.,
659.
But it seems that if there is
personal service, and the defendant
appears without objection. such a de
Hills v. Moore,
fect will be waived:
In overruling the case
40 Mlch., 210.
v.
of iiills v. Moore. nee, Boriand
Kingsbury, 65 Mlch., 63-4; 31 N. W.,
625, the court said, "If the aﬂidavit
is defective in matter of substance and
its defects are not waived by a gen
eral appearance. the justice obtains no
jurisdiction over the case."
An aﬂidavit that D. and A. are not
residents of the state, and have not
resided therein for three months im
medlntely preceding the time of mak
ing the aiﬂdavlt. and that D. and A.
reside in the state of New York, suffi
ciently shows that each is a non
resident, and has not resided in this
Dorr v.
state for three months, etc.:
Clark, 7 Mlch., 312.
An niflldnvit stating that the defend
omitting to state
ant has nbsconded,
that he has absconded to the injury of
his crcditorn, is insuiﬂcient to authorize
l1ew
an attachment on that ground:
itt v. Terry, 58 Mlch., 501; 22 N. W.,
"Abscondlng"
as used in the
326.
attachment statute means more than
lt in
a temporary absence for health.
volves the design to withdraw clan
destlnely, to hide or conceal onc's self
for the purpose of avoiding legal pro
liiciiiorran, v. Moore, 113
ceedings:
Mlch., 101; 71 N. W., 505.
Against Coparfncrs,
€tc.——An
ath
davit for an attachment against co
pnrtners or joint debtors must show
that all of them are implicated in the
Edwards
acts authorizing
the writ:
An aﬂidavit
v. Hughes. 20 Mlch., 289.
that A., B. & (‘., “a copartnership
under the ﬁrm name of (naming the

ﬁrm), are indebted to deponent," etc.,
suﬂlclently alleges n joint partnership
debt:
Miller v. Bay Circuit Judge,
41 Mlch., 326; 2 N. W., 26.
An alle
gation in an aﬂidsvit for attachment
against two partners that "the said
etc.,
is a
C. 6: H. have assigned,"
suﬂlclent allegation that each has done
so:
Van Benschotcn v. Falcs,
126
Mlch., 176; 85 N. W., 476.
Not Amcndabl-c.—lt is said that the
affidavit for an attachment cannot be
amended; and that if the attachment
has been issued upon a defective am
davit, and served, the mistake cannot
amendment,
or by
be corrected by
furnishing
new and
suﬂicient
alli
dnvits:
2 Wuit‘s Law and 1"rac., 2d
ed., 150.
lt is not amenable: Freer
v. White. 91 Mlch., 74: 51 N. W., 807.
Contra, as to aﬂidavit for writ of re
plevin upon the theory that the issu
nnce of the writ does not depend upon
Taylor
the sﬂidavlt as in attachment:
Kalamazoo
100
v.
Circuit Judge,
Mlch., 181; 58 N. W., 835. The truth
only
of the aiildavit can be contested
upon an 'appiication
to dissolve the
Town,
attachment:
Bower
v.
12
Mlch., 230.
2——SuhdivL9ion
1.--it is suﬂlcient,
under this subdivision, if the intent is
to defraud any of the party's cred
Mlch.,
itors:
Allen v. Kinyon,
41
281; 1 N. W., 868; Cleiand v. Tay
lor, 3 Mlch., 201; Smith v. Rumsey,
33 Mlch., 183; Pierce v. Rehfuss, 35
Mlch., 53. The question of fraudulent
intent is one of fact:
Jackson
v.
Dean, 1 Doug., 519; Oliver v. Baton,
7 Mlch., 113: Bagg v. Jerome, Ibid.,
145: State Bank v. Chapelle. 40 Mlch.,
451.
if a conveyance is made with
intent to hinder or delay or defraud
the creditors of the grnntor it will be
fraudulent
a
Corbltt v.
to them:
Cutcheon, 79 Mlch., 43; 44 N. W.,
163: Ryan v. Meyer, 108 Mlch., 638:
66 N. W., 667; Gumberg v. Trensch,
110 Mlch., 451; 68 N. W., 236.
But
such an intent will never be presumed
without proof:
Miller v. Finley, 26
Mlch., 255; Robert v. Morrin, 27 Mlch.,

63
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III.

Removal of property from county.-2. That he is
§71.
about to remove any of his property from the county in which
such application is made, or from the county where the defend
ant resides, with the like intent: or, that he has removed, or is
about to remove, himself or his property from the county, and
refuses or neglects_to pay, or to secure the payment of the
debt ;3

a

8

&

1105.

7

346.

A transfer or assignment of prop
erty, even if made for value to one
who is not a creditor. but with in
tention on the part of the vendor and
vendee to defraud the creditors of the
Jor
former, will he void as to them:
None
dan v. White. 38 Mich., 256.
but :1 purchaser for a valuable con
notice, can
and without
sideration.
assigned,
claim property fraudulently
creditor:
an attaching
as against
Dixon v. Iiili, 5 Mich., 408; Schaibie
56 N. W.,
v. Ardner, 98 i\iich..‘72;

8

C-‘I
hi Cl

But a debtor may lawfully convey
or mortgage his property in payment
of, or as security to. one creditor
rather than another, and in such or
Sweetzer v.
der as he may prefer:
Mead, 5 Mich., 110: People v. Bristol,
35 Mich., 34; Hill v. Bowman, Iln'd.,
191; Oimstead v. Mattison. 45 Mich.,
617; 8 N. W., Cl
State Bank v.
47; Root v. Hare.
Chapeiie, 40 Mich.,
62 Mich., 422; 29 N. W., 29: Johnson
13; 34 N.
67 Mich.,
v. Steiiwagen.
W., 252; Franklin Needle Co. v. Ama
zon Hosiery Co., 128 Mich., 198; S7
N. W., 211: Cole v. Cole, 126 Mich.,
569; 85 N. W., 1098.
And he may
convey
to his wife. in payment of an
antecedent debt, in preference to other
creditors:
Loomis v. Smith, 37 Mich.,
595: Allen v. Antisdale, 38 Mich., 229;
Jordan v. White. 38 Mich., 253; Dar
ling v. Hurst. 39 Mich., 765; Brig
ham v. Fawcett. 42 Mich., 542: 4 N.
W., 272; Cole v. Cole, 126 Mich.. 569;
85 N. W., 1098.
A conveyance
or se
curity made to pay or secure an hon

&

329;

debt, will be good,
although the
debtor may know that the effect will
be to hinder and delay other creditors,
it there is no intent to defraud them:
Oimstead v. Mattison, 45 Mich., 617;
N. W., 555;
Jordan v. White, 38
Mich., 258.
And even where
cred
itor takes a conveyance of property for
the sole purpose of obtaining pay
ment of an honest debt, the fact that
the vendor intended thereby to hin
der or defraud his other creditors,
will not invalidate the transfer, unless
such creditor participates in the fraud
ulent intent: Beurmann v. Van Buren,
44 Mich., 499;
N. W., 67; Hill v.
Bowman, 35 Mich., 191; Loomis v.
Smith, 37 Mich., 595; Jordan v. White,
38 Mich., 253; Andrews
v. Fillmore,
46 Mich., 315;
N. W., 431; Adams
v. Niemann. 46 Mich., 136;
N. W.,
Axle Co. v. Winans, P.
7192 Spring
Co., 106 Mich., 198; 64 N. W., 23,
and cases cited in the opinion.
See,
also, Kock v. Bostwick.
Mich.,
113
302: 71 N. W., 473.
it is enough if the effect and intent
is to delay though not to defraud:
McBryan
v. Trowbridge,
125
Mich..
542; 84 N. W., 1084.
A voluntary
transfer without fraudulent
intent is
valid as to subsequent creditors:
(‘ole
v. Brown, 114 Mich., 396; 72 N. W.,
247; Barkworth v. Palmer, 118 Mich.,
50; 76 N. W., 151.
A sale of property by the debtor be
tween the issuing and levy of the at
tachment thereon, if without
fraud.
is valid, notwithstanding
pur
the
chaser knew of the writ‘:
Hunt v.
Strew, 39 Mich., 368.
3—Subdit'£sion 2.—'I‘he removal of
property exempt from levy upon exe
cution would be no ground for issu
ing the writ. as such property cannot
be held, either upon attachment or ex
ecution:
Smith v. Ramsey. 33 Mich.,
183; see, Wyckoﬂ \-. Wyiis,
Mich.,
est

9

slight

8

Nor will it be presumed from
Buck v. Sher
circumstances:
man,
2 Doug.. 182; Howe v. Camp,
Walk. Ch., 427.
Where an honest in
tent may be as clearly inferred as a
dishonest one. the latter is not to be
Nye v. Van ilusan, 6 Mich.,
inferred:
306.
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debt.-3.

Fraudulently contracted

§ 72

That

he

fraudu

o

1'7

;‘

lently contracted the debt, or incurred the obligation respecting
which the suit was brought
§

Absconding or non-resident debtors.—4. That the de
to the injury of his creditors, or does
not reside in this state, and has not resided therein for one
month immediately preceding the time of making the applica
73.

5

\

;

5

2

2

it

6

a

2

5

5

48; Elliott v. Whitmore,
Mich.,
536-7; Ostrander v. Packer, 35 Mich.,
430: Micheis v. Stork, -H Mich., 2;
O'Donnell v. Segar,
N. W., 1034;
25 l\iich.. 367; Rosenthal v. Scott, 4-i1
!lich., 632;
N. W., 009; Buckley v.
Wheeler, 52 Mich., 1; 17 N. W., 216;
Emerson v. Bacon, 58 Mich., 526;
See, Stork v. Reynolds,
25 N. W., 503.
121 Mlch., 356; 80 N. \\'., 280.
3.—Fraud is not in
4—~Subdirla|'on
breach
mere
of con
ferable from
tract; and when an attachment is
ground of fraud, the
asked
on
the
burden of proving it is on the part
Powers v. O'Brien,
nf the plaintiff:
Fraud,
N. W., 679.
4-i .\lich., 317;
like any other fact, is to be proved by
any facts and circumstances which
It
satisfy the mind of its existence.
from circumstances.
may be inferred
and often
cannot he proved in any
O'Donnell v. ﬁegar, 25
other way:
li.iich.,
378.
The proof should be so
clear and conclusive as to leave no
rational doubt in the mind as to its
Doug.,
existence:
Buck v. Sherman.
Ibld., 230; lIub
182: Orr v. Lacey,
Mich., 155.
The
bard v. Taylor,
meaning of this is, that the proof
must be such as to create belief. and
not mere suspicion:
Fraser v. Pas
sage, 63 Mlch., 551; 30 N. W., 334;
Biish v. Collins, 68 Mich., 542: 38 N.
W., 731 Rumpus v. Bnmpus, 59 Mich.,
95; 26 N. W., 410; Pierce v. Pierce,
55 Mich., 629; 22 N. W., 81.
It is
not necessary that the proof should
leave
the mind absolutely free from
doubt.
If the testimony produces a
rational belief, it is suﬁficient:
Wat
kins v. Wallace, 19 Mich., 77.
As to
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a

That the defendant
That such affidavit shall not

amount of proof required, fraud
stands upon the same footing as any
other fact required to he established
in civil cases:
Robert v. Morrin. 27
Mich., 308: see, Baldwin v. Buckland,
11 Mich., 390; Hough v. Dickenson, 58
Mich., 89: 24 N. W., 809.
An alle
gation that defendant
“fraudulently
contracted the debt or incurred the
obligation," will not invalidate the am
davit because in the disjunctive:
Em
Spring Co., 100 Mlch.,
erson v. Steel
127; 58 N. W., 659.
An allegation
that the defendant "is about to assign,
dispose of or conceai." etc., will not,
because
in the disjunctive, invalidate
an attachment affidavit:
Jones
v.
Peck, 101 .\lich., 389; 59 N. W., 659.
But an affidavit alleging that defend
ant “has assigned, disposed of or con
cealed,
or is about to assign, dispose
of or conceal," etc., is bad because
Kegel v. Schrenk
in the alternative:
helsen,
37 Mich.. 174;
Dutcher
v.
Grand Rapids Fire ins. Co., 131 Mich.,
671; 92 N. W., 345.
The affidavit
in the Kegel case, supra, alleges but
one cause.
The affidavits in the cases
last referred to each allege two causes
for the writ.
5-Subdivision 4.—The fact that a
dehtor has alisconded is no cause for
issuing an attachment, unless
is to
the injury of his creditors:
Hewitt v.
Terry, 56 Mich., 501; 28 N. W., 326.
“Absconding"
deﬁned.
Mcliiorran
v.
Moore, 113 iiiich., 101; 71 N. W..
505.
Non-residence in case of several
See, Dorr
defendants:
v. Clark,
Mich., 312.
A person who stays most
of the time in this state, hut claims
that his home is in another state, from
the

7

corporation:

Provided,

is

Foreign corporations.—5.

it

§74.
foreign
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insufﬁcient by reason of the intervention of a day
the date of the jurat to such aﬂidavit and the issuing

deemed

be

between

of the writ, and that when the person making such affidavit
shall reside in any other county in this state than that in which
the writ of attachment is to issue, one day's time for every
miles, by the usual post-route, from the residence of such
person to the place from which such writ shall issue, shall be
allowed between the date of such jurat and the issuing of such

thirty

writ.”°
Attachment for trespass on land.-“In all cases where
right of action for the taking of timber, or other
a party
trespass on lands, or for any injury to lands, whether direct or
consequential, it shall be lawful for the party having such right
of action to waive the tort and bring assumpsit therefor.”"
“When tort is waived, as provided in the preceding section,
§

75.

has a

the plaintiﬂ? may commence his suit by attachment against the
property of the defendant, as in other cases, and his aﬂidavit
for such attachment shall state the amount due him as near
as may be, and the fact that the damages are unliquidated shall
not prevent the bringing and maintaining
§76.

Bond to detenda.nt.—“In all

cases

of such writ.”3
of attachment, the

plaintiff shall, before issuing the attachment, ﬁle with the justice
a bond to the defendant, in the penal sum of two hundred dol
he came. and where his wife
lives and has a home of her own,
and who visits and lives with her from
time to time. is a non-resident. subject
Loder v. Littleﬂeld.
to attachment:
whence

39 Mic-h.,

512.

-

6---Subdivision
5.—It was formerly
held that justices of the peace had no
against
jurisdiction
in attachments
Brigham v. Egiinton, 7
corporations:
As to suits against tor
Mich.. 291-3.
eign corporations,
see, Gallagher
v.
American Express Co., 56 Mich., 13;
The statute, C. L.,
22 N. W., 96.
£10474, providing for service of at
tachment against foreign corporations
is permissive only and doe
not ex
clude the method of service prescribed:
§§ 730 and 731: Davidson v. Fox. 120
Mich., 385: 79 N. W., 1106; Lutz v.
Davidson Cycle_ Co., 121 Mich., 108;
79 N. W., 1126.
Intervention of a-day, eto,—Prlor to

the enactment of this,

C. L.. 5 721, in
its present form (May 6. 1879), it was
held that the aiiidavit
must be made
on the same day of the issuing of the
writ:
Drew v. Dequindre. 2 Doug.,
93: Buckley v. Lowry, 2 Mich., 418;
Wilson v. Arnold. 5 Mich., 98; Fes
'
senden v. Hill, 6 Mich., 242.

7-C. L.. § 11207. The" declaration
must show that damages accrued from
the trespass:
Lockwood v. Boom Co.,
42 Mlch., 536; 4 N. W., 292,
Recov
ery can be had for the proceeds of tim
ber taken through a trespass in an
action on the common counts:
Nelson
v, Kilbride.
113 Mieh., 637;
71 N.
W., 1089.
By suing in assumpsit the
plaintiil waives all rights of owner
ship in the property converted:
Nield
v. Burton, 49 Mich., 53; 12 N. W.,
906.

s_c.
66
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lars, with sufﬁcient sureties, to be approved by the justice in
writing thereon, signed by him, conditioned to pay the defend
ant all damages and costs he may sustain by reason of the issu
ing of the attachment, if the plaintiff shall fail to recover
judgment in such suit, and if the plaintiiT’s demand shall exceed
one hundred dollars, the penalty of such bond shall be double
the amount of such demand/’9
A regular bond must be given; a covenant or agreement in
the same terms that the bond is required to be, would not be
in compliance with the statute."
“No bond, deed of conveyance, or other contract in writing,
signed by any party, his agent or attorney, shall be deemed in
valid for wanf of a seal or scroll aﬂixed thereto by such

party.”“
In

an essential de
fect in a bond to obtain an attachment would have rendered
the proceedings void, and the justice and plaintiff would have
been trespassers in taking the property upon the attachment.”
Now, the only remedy in such a case would be to move to set
aside the proceedings, which the plaintiff could prevent by
§ 77.

case bond is defective.—Formerly,

amending the bond given, or executing a new one.‘-°'
“Whenever a bond is or shall be required by law to be given
by any person, in order to entitle him to any right or privilege
L., I 728.
10-—-Hoffman
v. Brinkerhoﬂ, 1 Denio,
It is suiilcient if this bond cou
184.
form substantially to the requirements
C. L.. Q 10409; King
of the statute:
v. Grldley. 69 Mich., 91; 37 N. W., 50;
Bublitz v. Trombley. 113 Mich., 413;
Ii’ this bond is de
71 N. W., 840.
fective in any respect it may on the
ohiigors be
application
oi’
all
the
or a new
amended
in any respect.
bond may bed given on the application
of the person required to give it bear
ing date at the time when such bond
was required to be given:
C. L.,
5 10410; Kidd v. Daugherty, 59 Mich.,
240: 26 N. W., 510; King v. Gridley,
69 Mich., 91; 37 N. W.. 50: Bublitz
v. Trombley, 113 Mich., 413; 71 N.
W., 840.
The tiling of the bond seems neces
sary to give the court jurisdiction
to
9—C.

issue

the

attachment.

And

it

held that the defect for want of a bond
might be waived by the defendant's
so far as to make valid
appearance,
against him.
any judgment rendered
such appearance.
but notwithstanding
the plaintii! had no lien on the prop
erty by vlrtue of the attachment, be
cause there was no jurisdiction
to is
sue it:
lbid.
The statute, C. L.,
510410, allowing amendment of a de
fectlve bond, would not seem to justify
the practice which would allow the
giving oi’ a bond ntter the writ is is
sued and served when there had been
no attempt to give a bond previously.
See, Ackerman v. F‘inch.,
15 Wend.,
652.

j

10417; Mee v. Benedict.
11—C. L.,
98 Mich., 260: 57 N. W.. 175, and
cases cited in the opinion.
12—Atklns v. Brewer. 3 Cow.. 206.

was
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13—See note

11. supra.
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conferred by law-, or to commence any proceeding, it shall not
be necessary for such bond to conform in all respects to the
form thereof prescribed by any statute, but the same shall be
and do
deemed suiiicient if it conform thereto substantially,
not vary in _any matter to the prejudice of the rights of the
party to whom or for whose beneﬁt such bond shall have been
given.”14

-

“Whenever such bond has

been heretofore, or shall hereafter
in any respect, the court oﬁicer,
and
shall
be
defective
given,
be
or body who would be authorized to receive the same, or to en
tertain any proceedings in consequence of such bond, if the
of all the
same had been perfect, may, on the application
obiigors therein, amend the same in any respect, or may, on

the application of the person required to give such bond, allow
a new one to be substituted in the place thereof, bearing date at
the time when such bond was required to be given, and such
bond shall thereupon be deemed valid from the time of the
execution of such defective bond. When application is made
to amend, said court, oﬁicer or body shall have powier to amend
such bond in any respect, and without regard to the particular
amendment applied for, so as to make said defective bond such
a one as might have been required when the latter was given.
When a new bond is allowed, it shall be such in form, penalty,
and other respects, as might have been demanded when the
defective bond was given.”15

Liability of the su1'eties.—The bond given on suing out
attachment
extends to the ﬁnal determination of the cause;
the
if the judgment rendered by the justice for the plaintiff is not
sustained on appeal, an action may be maintained upon the
§ 78.

§

5

10,
10409.
14—C. L.,
See. note
‘
ante, p. 67.
10410.
15—C. L..
10.
See. note
ante, p. 67.
16—Bail v. Gardiner. 31 Wend., 270.
And the sureties are liable for the
defendant's costs if he prevails on
certiorarl from the Justice's judgment.
There is nothing in the language of
the condition limiting defendant's dam

is

it,

the measure of damages
not
bond." In an action upon
the mere taxable costs in the attachment suit; the obligee may
recover his damages at large, for the seizure, detention and
as should arise in the suit
by the attachment:
commenced
Ben
nett v. Brown, 20 N. Y., 99.
the
ages to such

If

attachment suit after the dissolution
of the writ is prosecuted to final Judg
ment the conditions of the attachment
bond are satisfied:
Hahn v. Siefert.
64 Mich.. 647: 31 N. W., 564: Bor
land v. Kingsbury, 65 Mich., 64; 31
N. W., 620.

68
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deterioration of his goods, his time and trouble in defending
the suit, and expense of employing coimsel."
But if the de
fendant in the attachment suit has continued in possession of
the property levied upon, and it is not shown that he has been
subjected to costs, he is entitled to nominal damages only."
The obligors in such a bond are, when the plaintiff has failed
to recover judgment, prima facie liable for the value of the

property attached. But where the plaintiff obtained another
attachment, upon which the property was taken, judgment
obtained, and the property sold on the execution issued there
on, it was held that this might be shown to reduce the damages.
“It was still the defendant’s property, notwithstanding the
seizure on the ﬁrst attachment, and as such, was liable to be
taken on the second attachment.”1°
In this case there was
merely a failure to recover judgment; there was no “irregu
larity which made the seizure under the ﬁrst attachment void;
had there been, the property could not have been taken upon
the second attachment in favor of the plaintiﬁ‘”°—though
it
17—Cow. Treat. 2d ed.. 998: Dun
nlng v. Humphrey. 24 Wend., 31.
has
Where an
attachment
been
wrongfully slfbd out, but without mal
ice or intention to oppress on the part
recov
of the plalntiﬂ', the damages
erable against him should be limited to
injury immediately and actually
the
sustained. Mere possible or speculative
proﬁts which might have been realized,
if the store of the defendant in attach
ment had not been closed by reason
of the attachment. should not be taken
Nor, in such a case.
into account.
could he recover for the rent of a
house
which he was prevented
from
building by reason of the levy on the
building material; nor for loss of time
in being deprived of the use of the
Woodmansce,
house:
34
Plumb v.
Iowa, 116; see, Myers v. l~‘urweii. 47
MlBS., 281.
In a suit upon an attach
damages
ment bond to recover
caused
the levy of attachment issued by a

by

justice and afterwards dissolved upon
proceedings had for that purpose, the
piaintiﬂ
was allowed to recover his
counsel
fees paid on the proceedings
to dissolve. and for the loss and lu
jury to his business during the time
the oliicer was in possession
of his

store under the writ, the court hoid
ing, that there was nothing unreason
able in the allowance of the counsel
fee; that it was a necessary expense
incurred because of the suing out of
the attachment, and to get rid of the
lien. and therefore constituted a purl
of the damages suffered; that the bond
contemplates a contest over the right
to maintain the suit, and it must
he understood as embracing the ex
penditures which the suit renders nec
cssary:
Swift v. Plessner, 39 Mlch..
Where, in an attachment against
178.
one of the partners in a firm for a debt
due from him alone,
the oﬁlcer at
tached
certain articles of partnership
property and inventoried them as the
property of the partner sued, he was
held to be a trespasser, and liable
in damages at the suit of all the mem
bers of the ﬁrm for the breaking up
of their business by reason of the at
Haynes v. Knowles,
tachment:
36
Mich., 407-410.
18-—Groat v. Gillespie, IOL1 Wend..
383.

19-—Earl

v.

Spoons-r,

3

Denio,

246.

20—Hamner
92.
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Wiisey,

17

Wend.,

PROCEEDINGS IN ATTACHMENT.

§ 79

would, probably,
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if the attachment had

be otherwise
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5'/1

of the writ of attachment.-—“Every
attach
ment shall state the amount claimed by the plaintiff, and shall
command any constable of the county in which the justice
resides, to attach so much of the goods and chattels of the de
fendant (except such as are exempt by law from execution)
as will be suﬁicient to satisfy such demand, and safely keep
the same to satisfy any judgment that may be recovered by
the plaintiff in such attachment, and to return the same at a
Content

79.

time therein to be speciﬁed, not less than six nor more than
twelve days from the date thereof.”"
§

of the W'rit.—A justice may amend an at
tachment, even after service and return, by inserting the
amount of the debt sworn to by the applicant.”
Amendment

80.

OF SERVING

Attachment,

§81.

THE WRIT.

when and how served.--“'l‘he constable

serving such attachment, shall execute the same at least six
days before the return thereof, by seizing so much of the goods
and chattels of the defendant within his county as shall be
suﬂicient to satisfy the demand and costs, and making an in

70

a

n

a

5

writ of attachment is a sum
with a clause authorizing
seiz
ure
property:
of
Thompson
v.
Thomas. 11 Mich., 276.
But see Bor
iand v. Klngsbury, 65 Mic-h.. 59: 31
N. W., 620, where it seems to be
held that it is not a summons and a
writ for the seizure of property in
the sense that it may be
summons
though it is not good as a writ for
the seizure of property.
If it is not
a valid
writ for the attachment of
property it would seem that it gives
the justice no jurisdiction
to proceed
with the suit.
This case expressly
overrules Hills v. Moore, 40 Mlch.,
210.
The case of Hahn v. Seitert, 64
The

mons

Mlch., 647: 31 N. W., 564, is a case
where the defendant consented
to the
judgment.
23—Near v. VanAlstyne, 14 Wend..
10268; Drew
230: and see, C. L.,
v. Dequindre,
Doug. Mich., 93-98:
Far!-and v. Bentley,
Mic-h.. 281, and
note on p. 284.
As to amending. as
to the name of the party, see, Final
v. Backus, 18 Mieh., 218.
Whem only
the surname of the plaintlﬂs are given
in the writ. the detect may be cured
by amendment:
Barber v. Smith, 41
Mlch., 138:
N. W., 992.
And
mis
take in the writ as to the name of a
party may be amended
even at the
trial, ii’ the tact is then made to ap
pear; Barmon v. Cllppert, 58 Mich.,
377; 25 N. W., 371.
6

21 Wend., 394.

729.

and

2

v. Jones,

L.,

1

22-0.

5

21—0tls

copy of such attachment

a

thereof, and serving

ventory

CH.
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inventory upon the defendant, if he can be found within the
county.”24
In order to make a valid attachment of the property, the
oﬂicer must have the actual possession and custody, or con
trol, of it.” But it is not necessary that every article should
be taken hold of. If the oﬂicer is in view of the whole, with
The rules
the power of actually seizing them, it is sui’ﬁcient.2°

of an attachment, are the same as govern in
the service of an execution."
Before levying an attachment upon property, of the title to
which there is reasonable doubt, the officer has the right to
require a bond of indemnity, and may refuse to execute the
writ by seizure of such property, until the bond is given.”
as to the service

. 24—C.

L.. 5 730.
any of the provisions of the stat
ute
are not complied with by the
oﬂicer in levying or executing his writ,
Fairbanks
the lien obtained is lost:
v. Bennett, 52 Mich., 63; 17 N. W.,
606.
if the writ is regular on its
by a court oi’ com
face and issued
petent jurisdiction
the omcer will be
protected in its service.
Michels v.
Stork. 44 Mlch.. 4: 5 N. W., 1034;
Watkins v. Wallace, 19 !\Ilch.. 57.
7'imc.—A service made less than six
days before the return day is invalid:
Tunningly v. Butcher, 106 .\iich.. 35;
63 N. W., 994.
The writ must be
retained and personal service secured
if possible during the time allowed.
A return which does not show that the
oﬂicer has attempted such service up
Burgh
to the last day is not good:
v. L. R. Ermellng & (‘o.. 110 Mich.,
164: 67 N. W., 108.1. it is not fatal
to the validity
of the writ, that the
substituted service was msde before
time in which personal service
the
could be made had cxpircd/ii‘ the re
turn shows that the writ was retained
and personal service attempted during
the whole time allowed:
Matthews v.
Forsiund. 113 Mich.. 416: 71 N. W.,

It

25—l.nny v. Jackson, 5 Mass. 157,
There must be such manual seiz
ure or assertion of control as may be
made effectual to bring the property
and keep it within the dominion of the
law.
The levy must be so made as
identify
or give
to either actually
means of identifying
the property so
that the levying oﬂicer may be charged
with the property:
Quackenhush V.
Iienry. 42 Mich., 75; 3 N. W., 262.
possession
(‘onstructive
of growing
crops is suiﬂcient:
Grover v. Buck,
3-i .\iich.. 520.
Machinery bolteil to
the ﬂoor of a building need not to be
detached
in order to perfect a levy
upon it if the oﬂicer gains full control
of it:
Patch v. \\'essels.
46 .\iich.,
249; 9 N. W.. 269.
An officer is not
justified in levying upon property of
many
times the value of the claim
to he protected:
Lee v. Maxwell, 98
Mich. 496; 57 N. W., 581.
26-—-Trsln v. Wellington, 12 Mnss.,
495.
it is not necessary to s valid
attachment that the oﬂicer should re
move the property from the store or
place where the attachment is made,
if he leave it in charge of his servant
or ngent. or place
keeper
over it:
Ibid.
163.

I

854.

Place_—it
return fails
to
show
where service was made it will he pre
sumed
that service was made in the
county:
Bushey v. Raths, 45 Mich.,
Not so as to re
183: 7 N. W., 802.
turn ol city marshal:
Alverson v.
Dennison, 40 Mk-h., 179.

27—~See, poxf,

§§ 521-552.

28—-Smith v. Cicotte, 11 Mich.. 383.
When sn oliicer levies an attachment
upon property not belonging to the de
fendant in the writ, inventories it, has
it appraised. takes possession and sulr
jccts the property to his own control.
such intermeddiing would constitute a
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is,

What property may be attached.-'I‘he attachment is
§ 82.
to be served on “the goods and chattels of the defendant (ex
cept such as are exempt by law from execution) ”2°—that
articles which are strictly termed “goods and chattels.” In
Mich. Rep, 104, the question was dis
Tannahill v. Tuttle,
cussed whether the interest of the mortgagor in personal prop

6

2

6

5

it

Creditors have no rights against ex
empt property:
Waite v. Mathews, 50
Mich., 392; 15 N. W., 524; Buckley v.
Wheeler, 52 Mich., 1; 17 N. W., 216.
It is not necessary for the debtor to
claim his exemptions in order to have
the beneﬁt of them.
The
tatute de
clares the exemptions, and‘is of itself
a uﬂlcient notice of the debtor‘s rights
and claim thereto.
it contemplates
that when an officer levies upon prop
erty from which an exemption may ho
taken, he shall levy upon and appraise
the whole, and then permit the debtor
to select the amount exempt; and if
no selection is made by the debtor, the
Van
oflicer must make
for him:
derhorst v. Bacon, 38 Mich., 672:
Ostrander v. Packer, 35 Mich., 430;
Sheldon v. Rounds. 40 Mich., 427;
N. W..
Michels v. Stork, 44 Mich., 2:
1084: Stilon v. Gibbs, 53 Mich., 280.
282; 18 N. W., 815. And if the officer
fails to make such inventory and ap
praisal, and afford opportunity to the
debtor to select, or to select the ex
emptlons for him, the levy will he in
valid to the amount of the statutory
Elmore,
exemptions:
Town v.
38
Mich., 305.
When partnership prop
erty ls attached, each co-partner is
entitled to the same amount of exemp
tions a.s he would be if he were the
Skinner
sole owner of the property:
v. Shannon, 44 Mich., 86;
N. W.,
Exemption laws are
108.
remedial
and the general rule applies that they
should be liberally construed in favor
of the debtor:
Alvord v. Lent, 23
Mich., 371; Rosenthai v. Scott, 41
N, W., 909: Skinner v.
Mich., 633;
N. W., 108:
Shannon, 44 liflch., 87;
Fischer v. Mcintyre,
66 Mich.. 682:
33 N. W., 762; Hutchinson
v. Whit
more, 90 Mich., 263; 51 N. W., 451.
To be entitled to the privileges of the
exemption laws the debtor must he
citizen of the state and the prop
erty within some one of the classes

a

S

5

5

§§

it

a

a

5

converslon of the property and render
him liable.
Where the plaintiff and
his attorney directed the service of the
writ upon property which they sup
posed beionzed to the defendant in the
attachment suit, but which in fact be
longed to another, and after service of
the writ refused to assent to the re
lease of the property attached when
required by the actual owner of the
property levied on, an action of tres
pass will lie against them in favor of
such owner, even though they were
not present when the attachment was
levied, and did not in person interfere
Had the attorney,
with the property.
levy, merely
instead of directing-the
communicated to the otiicer the plain
tiff's directions to levy, the case might
Cook
have been diﬂerent as to him:
v. Hopper, 23 Mich., 511.
729.
29—C. L.,
Property
exempt
from oltach/mcnt.
—The law of exemptions and the pro
levy where exempt
cedure in making
property is involved are the same in
For
attachment as in execution levies.
a fuller discussion of this general sub
ject see, post, xxvii, §§ 526-528.
When an attachment is levied upon
from
exempt
property of _a species
amount or
speciﬁed
execution to
value,
is the duty of the attaching
oﬂlcer to have the property appraised,
and to give the defendant the oppor
tunity to select the exemptions allowed
10325,
See, C. L.,
to him by law:
The provisions of these sec
10326.
tions are applicable alike to attach
ments issuing from justices and circuit
Michels v. Stork, 44 l\iich.,
courts:
2;
N. W., 1034; and see, Elliott v.
Whitmore,
iiiich., 536-7; ivyckoﬂ v.
Mich., 48. The method of ap
Wylis,
praisai and selection of the exemption
is the same as under levies upon exe
cution.
As to the proceedings in such
cases, see, post, chap. xxvii,"Of execu
tions and the proceedings thereon."
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erty mortgaged could be taken on an attachment, although he
was entitled to possession of the property by agreement with
the mortgagee, and before condition broken.
Martin, J., re

ferring to the statute authorizing the sale of the mortgagor’s
interest on execution, says: “The directions and provisions of
this statute clearly assumes that such right or interest can only
be sold upon ﬁnal process.

The seizure by attachment is alto
in its nature: it being a seizure upon mense
process, and not necessarily accompanied by a right to execu
tion and sale.”3°
The rule so declared by Martin, J., has

gether different

declared exempt:
Wood v. Bresna
han, 63 Mich., 614; 30 N. W., 206.
Conditions existing at the time of and
just prior to the levy should determine
King
the question of the exemption:
v. Moore, 10 Mich., 5-12: O'Donnell v.
Segar, 25 Mich., 375.
30—Tannahill
3 Mich.,
v. Tuttle,
10-I; Eggleston v. Mandy, 4 Mich.,
295; Bacon v. Klmmel, 14 Mich., 201.
Goods and chattels mortgaged.—ln
this state a chattel mortgage is not a
sale, but only a security:
iluynes v.
Leppig, 40 Mich., 602. And the holder
of a mortgage on chattels does not be
come the absolute owner by breach of
the condition oi the mortgage.
Until
has a lien
foreclosure the mortgagee
only. The parties stand to each other
as debtor on one side. and creditor se
cured by lien on property on the other:
Lucklng
443;
v. Wesson, 25 Mich.,
(‘ury v. iiewitt, 26 Mich., 228; Kohl
v. Lynn. 3-i Mich., 361.
The statute
authorizing a levy
(C. L., 5 10318)
upon the interest of the general owner
of personal property encumbered by se
curity, is not conﬁned to property mort
gaged, but covers all goods and chat
tels pledged by way ot mortgage or
otherwise for the payment of money,
or the performance of any contract or
agreement:
iianna,
Worthington
v.
23 .\Iich., 530.
The levy of an attach
ment upon such mortgaged or other
wise pledged goods and chattels may be
made at any time before actual tore
Cary v. Hewitt, 26 Mich.,
closure.
228; Mucomber v. Saxton, 28 Mich.,
5162 Nelson v. Ferris, 30 Mich., 497.
And a foreclosure is not completed un
til the right oi! redemption is cut oi!
by
a sale:
Haynes v. Leppig, -40
Mich., 605.

attachment levy can only be
the mortgagor's
or
interest.
"right of redemption :" Bayne v. Pat
terson, 40 Mich., 659; Wilson v. Mon
tague, 57 Mich., 638; 24 N. W., 851.
And cannot interfere with the legal
rights oi‘ the mortgagee:
Worthing
ton v. Hanna, 23 Mich., 534.
This
right of redemption pertains to the
whole of the property mortgaged, and
is not apportionnbie:
Ibid.
Hence
the attachment or execution creditor
cannot levy upon and sell a part only
of a stock of goods, the whole of which
is mortgaged, without paying or ten
dering the full amount of the mort
gage:
Worthington
Hanna,
v.
23
Mich., 53-i ; ilnynes
Leppig,
v.
40
Mich., 606; Baldwin
v.
46
Talbot,
Mich., 19; 8 N. W.. 565.
But neither
payment nor tender of the amount due
upon the mortgage is necessary
in or
der to a valid levy and sale of the
rnortg~agor's
entire
interest
in the
King v. iiubbell, 42 Mich.,
property:
601; 4 N. W., 440.
In attaching mortgaged goods and
chattels, it is not essential that the
oﬁicer should take more than tem
porary possession of the property. lie
has a right to take possession
for
the purpose of an inventory and ap
pralsement.
This establishes and per
fects his lien; and no provision in the
mortgage giving
the mortgagee
the
privilege of taking possession
when
he deems himself insecure, can defeat
this right.
It the oiﬁcer believes the
mortgage fraudulent, or satisﬁed, he
it; but it’ he con
need not recognize
cedes its validity, it will not be neces
sary tor his protection to retain pos
session.
The mortgagee
having the
ﬁrst lien and being entitled to tore
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been changed by statute, and mortgaged chattels are now sub

ject

to attachment

against the mortgagor."

a

it,

Goods in custody of the la.w.—In the absence of a con
§ 83.
trolling statute, while goods are in the custody of an officer, by
virtue of a. levy made on attachment or other process, no other
ofﬁcer can levy upon them.“ But an oﬁicer who has seized
property under an attachment or execution, so long as he is
in the actual or constructive possession of the property, may
attach it again at the suit of the same or another plaintiif.
In the ﬁrst case, the ofﬁcer who ﬁrst levied has the actual and
exclusive control over the property; it is in the custody of
the law; no other oﬁicer can seize it imder another writ, for
and
in order to attach he must lawfully take possession of
this he cannot do. This right or immunity extends over prop
receiptor,“
erty in the hands of the bailce of the otﬁcer or

a

a

a

7

522.

in an attachment against
partners of
ﬁrm for his
debt,
individual
it is not lawtui for
the oﬂicer to seize speciﬁc articles of
partnership property, or
part oi.’ the
ﬁrm goods. as the property of the
partner sued.
It any levy can be
made in such
case on partnership
elect, it must be on the prl1'tner’a in
Thus,
terest
tn. the
whole
stock.
where in attachment against one of
the partners the oﬂicer attached cer
tain articles of partnership property
as the goods of the partner sued, and
them,
so inventoried
he was held a
trespasser, and liable to the ﬁrm for
damages
for breaklpg up their busi
Haynes v. Knowles, 36 Mich.,
ness:
407; see, Sirrine v. Briggs, 31 Mich.,
443: Hutchison v. Dubois, 45 Mich.,
143;
N. W., 714.

60. note.
one of the

7

31—IIaynes
Leppig, 40 Mich"
v.
602; King v. Hubbeii, 42 Mich., 603;
Judge
N. W., 440; Smith
v.
of
Menominee Circuit, 53 Mich., 563; 19
Ganong v. Green, 71
N. W., 184;
Mich., 7; 38 N. W., 661; Mueller v.
Provo, S0 Mlch., 481; 45 N. W., 498;
Anderson v. Cook, 100 Mich., 623; 59
N. W., 423.
Mass, 271:
32—Watson v. Todd.
Vinton v. Bradford. 13 Mass. 114.
33—'l‘hompson v. Marsh, 14 Mass.
5

7

Growing crops, it seems. are liable
King v.
to seizure on attachment:
Moore, 10 Mich., 545; Grover v. Buck,
84 Mich., 519; see, Preston v. Ryan,
45 Mich., 174;
N. W., 819; Pierce v.
Hill, 35 Mich., 194; Shutes v. Wood
ward, 57 Mich., 213; 23 N. W., 775.
Though a part of the realty, growing
crops are treated as personaity for the
purposes of levy:
Preston v. Ryan,
45 Mich.. 174:
N. W.. 819.
Partnership 1)rop(‘rt1/.
As to attach
ing partnership property, see, ante, p.

4

§

4

a

close it at
deﬁnite time, is entitled
to possession of the property, and the
oﬂicer should surrender it on demand.
But he must respect the attachment
lien in his disposition of the property
afterwards;
and will be liable to the
attaching creditor for any wrongful
injury to his lien.
The attachment
binds the mortg~agor's interest as it
then stands, and he cannot release to
the mortgagee, nor can the latter make
further advances on the mortgage se
King v. Huhbeli, 42 ‘Mlch..
curity:
603-4;
N. W., 440.
A levy of the
attachment
will terminate any au
thority
permit
i'ron:| the mortgagee,
ting the mortgagor to make sales in
Ibid.
the usual course of business:
Further upon this subject of levy
mortgaged property, see, post,
upon

269.
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A
'or one who has executed a bond to re-deliver the property.
change in the law in this respect has been made, by which
diiferent attachments of the same property may be made; the
subsequent attachments may be served on the property in the
hands of the officer, and subject to the prior attachment.’-4
several
attach
attachments.-—When
at the same time, they
must probably be served at the same time. In such cases, the
distribution of the avails of the property is not in proportion
to the amount claimed in the writs, but according to the num
ber of them, each being entitled to an equal share; but, if the
share of any plaintiff shall be more than sufficient to satisfy his
demand, the overplus must be appropriated to any other of the
demands which is not fully paid by its distributive share."
The rule would be the same in case of simultaneous service
Simultaneous

§ 84.

ments

are delivered to the same ofﬁcer

by different officers.“
Successive attachments.-“When there are several at
tachments against the same defendant in the hands of the same
oﬂicer, they shall be executed in the same order in which they
'
were received by the oﬁicer.”-'"
“Diﬁerent attachments of the same property may be made,
and one inventory shall be sufficient; the lien of the attach
ments shall be in the order in which they were served, and the
subsequent attachments shall be served on the property as in
the hands of the ofﬁcer, and subject to the prior attachment;
§ 85.

the justice who issued the attachment having the priority of
lien, shall determine all questions as to priority of liens on the
property attached.”-"8

if the second attachment is in the hands of an
_ Therefore,
oﬂicer, other than the one who served the ﬁrst writ, it must be
served on the property as in the hands of the ﬁrst officer, and
subject to the prior attachment.
The last oﬁicer cannot take
the property from the possession of the one who ﬁrst attached
it.
34—C.

36—Shove v. Dow, 13 Mass, 529;
Rockwood v. Varnum, 17 Pk-k., 289.
37—C. L., I 737.
38—C. L., 5 738.

I... Q 738.
v. Dow. 13 Mass., 529;
Slgourney v. Eaton, 14 I‘lck., 414;
Davls v. Davls. 2 C\1sh.. 111: Campbell v. Ruger, 1 Cow., 215.

35-Shove
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When it is intended to levy an attachment upon property al
ready attached, in an officer ’s custody, it is advisable to deliver
the writ to such officer to be executed by him, when it will hold
the surplus, after satisfying the previous attachment, or the
In such
whole, if the ﬁrst attachment should be discharged.
case, no overt act on the part of the oﬁicer is necessary to effect
the second levy, but a return of it on the writ will be suﬁi
cient.” If the property is in the possession of a receiptor, the
officer must also give him notice, with directions to hold it'to
answer the second writ. The bailee may decline to hold the
property for the security of the last attachment, and may re
turn it to the oi'ﬁcer.4° It has been held that an officer who has
permitted the property to go into the hands of a. receiptor can
not return a levy upon an attachment in another suit without
an actual seizure, because the court held that, in such case, he
had no constructive possession.“ But the ofﬁcer, after commit
ting the property to the custody of the receiptor, who has per
mitted the property to go again into the hands of the general
owner (the debtor), cannot attach it upon another writ without
a new seizure." Nor in such case, can he hold the receiptor
responsible beyond the amount of the debts upon which it was
attached prior to the time when the receiptor parted with the
possession.“
Service upon the defendant.-—The officer must not only
seize the goods, but he must also make the inventory, and serve
a copy of it and of the attachment on the defendant, or leave
copies thereof for him, if not found in the county, six days, at
least, before the return day of the attachment.“
§ 86.

Austin,
Mass.,
v.
16
v. Farwell, 10 N. H., 9.

89—'l‘urner
180; Whitney
40-—IMd.;

fI.,

N.

Whitney

v.
-

9.

41—Knap
42—Denny

v.

Farweil,’

10

Sprague, 9 Mass, 258.
11 Pick., 519,

v. Willard,

525.

43-—Whitney

v.

13.

Farweli,
'

10

N.

B.,

44—C. L.. 5 730.
service.-Rervlco
must be
at least six days before the re

I’cr.v0n(ll
made

turn.

etc.

Personal

service

writ, unless accompanied

oi’

the

statu
tory inventory duly certiﬁed, will not
confer Jurisdiction
justice:
on
the
White v. Prior, 88 Mlch., 647; 50 N.
W., 655; see. Langtry v. Wayne Cir
cuit Judges, 68 Mlch., 451; 36 N. W.
211.’
In the case of Wlthingtou v. South
worth. 26 Mlch., 381, it was said that
an attachment returnable on the 20th
day of the month could be served on
any day prior to the 15th: thus hold
ing, that service might be made on the
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“If

the defendant cannot be found within the county, the
constable shall leave a copy of the attachment and inventory,
certiﬁed by him, at the last place of residence of the defend
ant, if there be any such place within the county, and if not,
then by leaving the same with any person in whose possession
such goods and chattels, moneys and effects, may be found,
or in case garnishee proceedings shall be commenced simul
taneously with the issuing of said writ, and no goods, chattels,
or effects shall be found on which to levy such writ, then by
leaving a certiﬁed copy of said writ with such garnishee de
fendant/'45
before
the return day;
sixth day
thereby leaving only ﬂve days inter
vcning between the day of service and
And a like ruling was
the return day.
made
in Town v. Tabor. 34 Mich.,
26-I-5, holding that an attachment rc
turnable on the 2d day of February
might be served as late as the 27th
previous.
And so.
day of January
that nn attachment returnable on the
as late as the
17th might be served
11th of the month: Brown v. Will
iams, 89 .\iich., 755.
Upon the ques
tion of computation of time for serv
see, ante, 5 34, and
ice or return.
note.
It is the service of the attach
ment which places goods taken under
it in the custody of the law. and cre
ates a valid licn:
VnnLoan v. Kline.
i0 Johns. 129. No lien attaches, nor
are any goods bound until the attach
ment
is levied
The issuing
thereon.
of the writ does not effect any prop _
erty before levy.
Ilunt v. Straw, 39
Mich., 368.
The writ must be personally served
upon the defendant if he can be found
within the county. at any time within
the time allowed by the statute for
making service; and it is the duty
of the officer to make a diligent at
tempt to make such service:
With
lngtnn v. Southworth. 26 1\ilch.. 381.
And he must exercise that diligence
during the whole time given him by
law to perform that duty: Brown v.
89 Mich., 755; Isabelle v.
Williams.
iron Clills Co., 57 Mich., 120; 23 N.
W., 616.
45-C. L., 5 731.
Service by copg.lc/t
at
the
de
fendant's residence.-—if personal serv

ice cannot be made upon the defend
ant. the writ must be served by leaving
n certiﬁed copy thereof. and of the in
ventory. at his last place of residence.
if there is any such place within the
county:
Adams v. Abrams, 38 .\ilch.,
302.
See. Scgar v. Shingle and Lum
ber Co.. 81 Mich., at p. 347; 45 N.
W., 982.
As to the suﬂiciency of the
return when there is no last place of
residence,
etc.:
Buehier v. I)e Lemos.
84 iliich.. 554: 48 N. W., 42.
A re
stating
turn which
after
that de
fcndants have no last place of resi
dence in the county and that no prop
erty can be found within said county.
recites that "1 served garnishee sum
mons on ii. and Mci. and McA.. said
etc., and that "I
to have property,"
do further certify and return that I
a copy of the within
served
attach
ment duly certiﬁed by me on B. ii. 8..
who has acted in the capacity of agent
for said defendants,"
conferred
no
jurisdiction
on the justice to render
judgment against the defendant: Fsul
v. Bencus. 124 Mich., 25; 82 N. “C,
659.
A return, however. that the de
fondant "has no last place of resi
dence in the county," is sufficient as
against the objection that it should
show diligent search for a last place
of residence:
Davidson v. Fox, 120
Mich., 385; 79 N. W., 1106.
But as
to when personal service is necessary.
see, Langtry v. Wayne, Circuit Judge,
68 Mich., 451.
But service by copy
at the defendant's last place of resi
dence can be made only in those cases
after reasonable search
and
where.
diligence. he cannot be found in the
county during the time allowed by the
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are numerous, for the constable to make
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a copy of it by a wafer, or otherwise, to
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articles of property
his inventory of the
paper, and to annex
the attachment, also

that there shall be first personal serv
statute for making personal service
ice if possible.
If this is not possible,
of the writ, nor until the whole time
then, second,
service shall be
during which personal service can be
that
Wlthlngion
v.
made
left at last place of
by copy
has expired:
made
abode; and if there is, no last place
381;
Nicolls
Southworth,
26 Mlch.,
of abode in the county, then, third,
v. Lawrence, 80 Mich.,395-7;Brown v.
Williams,
Michels v.
service by copy left with the person
39 Mlch., 755;
Stork, 44 Mlch.,\2; 5 N. W. 1034;
in possession of the property attached.
Farr v. Kilgour, 117 Mlch., 227} 75 Such is the order prescribed by the
so
But see,
Matthews v.
N. W., 457.
statute. and no service is good
Forslund, 118 Mlch., 416: '71 N. W.,
long as there is opportunity to make
854, in which it is suggested that serv
service in one of the ways first re
quired, and a gnod return of substi
ice made at any time after the writ
tuted service must show that a better
come to the hands of the oﬂicer would
Town v.
service was not possible:
be good if the writ were held and ef
Tabor, 34 Mlch., 262; White v. Prior,
personal
fort made to get
service
during the whole period allowed for
88 Mlch., 648: 50 N, W., 655.
personal service: Bargh v. L. R. Erme
The service of these certiﬁed copies
ling h Co., 110 Mlch., 164; 67 N. W.,
constitutes a part of the service of
attachment, and unless such service
See,
1083,
Rolfe
is distinguished.
of the copies is made as required by
v. Dudley, 58 Mlch., 208:
2-1 N. W.
law, the justice will not acquire any
657.
The officer must if possible make
jurisdiction
personal service of the writ, and he
property
over
at
the
Therefore,
must diligently use all the time ai
tached.
where the de
fendant couid not be found, though
lowed by law for making such service
he had a residence in the county, but
he can serve by leaving copy,
before
no copies were left there, it was held
etc.: Hubbeii v. Rhinesmith, 85 Mlch.,
30; 48 N. W., 178; see, White v. Prior,
that his voluntary appearance to the
suit on the return day, while it con
88 Mlch., 647; 50 N. W., 655.
Service by copy on the person in
ferred jurisdlction of his person, gave
possession, etc.—Service by leaving a
jurisdiction
property
no
over
the
seized,
certified copy of the writ and inven
and that the attachment was
tory with the person in whose posses
' void as to the claims of the other
sion the property is found. can be attaching
or
execution
creditors:
made only in those cases where the
Watts v. Wiiiet, 2 Ililt., 212.
defendant has no last place of resi
Where a true copy of a writ of at
tachment, not certiﬁed,
dence within
the county, and cannot,
but accom
panied by a certiﬁed copy of the in
after reasonable diligence, be found
himself in the county during any part
ventory of the property attached, was
of the time within
which personal
served on the defendant, it was held
service can by law be made upon him;
the omission to certify the copy of
Nicolls v. Lawrence. 30 Mlch., 895;
the writ did not render the service
Tabor,
Mlch.,
262-5;
Town
v.
34
be
invalid. the defect or irregularity
Mlch.,
ing merely formal: Leonard v. Wood
Brown v. Williams,
39
755:
Kraft v. Baths, 45 Mlch., 20; 7 N. ward, 34 Mlch., 514.
W., 232.
If the defendant cannot be
In serving a writ of attachment, all
found in the county, it is then only
the requirements of the statute must
complied with, in order to
in cases where he has no last place of
be strictly
residence in the county, that service
confer jurisdiction
of the case upon
can be made by copy upon the person
the justice: Town v. Tabor, 34 Mlch.,
»
in possession of the goods:
262.
Watts
v. Willet. 2 Hiit., 212.
It is required
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to the copy of it. It is sufficient to endorse upon the copy of
the attachment left with the defendant, as follows:

“Copy—

. . . . . . . .

.C0nstable.”

If

a

a

is

if

a

is

it

is

it,

it does not appear from the return of the attachment that
property has been taken upon
no garnishee, the
and there
are at an end. The writ of attachment in
proceedings upon
justice’s court
not
levy
summons, and in the absence of
upon property of defendant, or one of them, the proceedings
fail unless
garnishee shall be summoned who shall be found
indebted to the defendant or defendants or to have property
or etfects in his hand subject to the attachment; or, unless the
defendant, or one of them,
there are more than one, shall
have been personally served with process or appeared.
The
contrary
true as to proceedings under the writ in circuit

court."

§

is

is

Where there
not personal service and the defend
ant does not appear the proceeding
one in rem only against
the property seized.“

Disposition of the property after service of the writ.

87.

In order to maintain the lien created by the attachment, the

a

it,

a

officer must in some form, by himself or another, retain the
second
custody of the property, to prevent the operation of
T0
of
attachment.“
preserve an attachment
personal prop
either by him
erty, the officer must continue in possession of
self or
keeper; and mere notice that an attachment was made
a

is

not enough to prevent
second attachment of
of property
As illustrating the rule that the ofﬁcer
the same property."
46—C. L.. ll 740 and 10559; Lang
try v. Judges of Wayne Circuit. 68
Mich.. 451: 36 N. W., 211.
47-Bower v. Town. 12 Mlch., 233.
Mass.,
48—Lyman
Lyman,
v.
317.
A writ tsir on its face will jus
tify
seizure of property and protect
the oﬂicer against personal responsi
bility for so doing. hut
the writ
was issued on a void aﬂidavit, the ot
ﬂcer cannot base a right to possession
Aspell v. qashein.
upon the writ:
98 i\iich.. 117: 57 N. W. 27.
An oi’
ticer, while holding property under a
writ of attachment, has no right to
make
use of it for his own conven
Tand
ience or beneﬁt,
or for proﬁt.

4

ler v. Saunders. 56 Mich., 142; 22 N.
W.. 271.
Cush.,
49—Shepard v. Butterﬂeid,
425, 430.
An oiiicer has no authority
to deliver property which he has at
tached to the pisintiif in attachment
while the suit is still pending, even
though the plaintltf is in fact the le
gal owner of it. and caused it to be
attached in ignorance of his owner
ship.
Nor can he replevin the prop
erty trom the officer while it is so
And if the suit goes
held by him.
down the oﬂicer still holds the prop
erty until notiﬁed. or until he learns
Van
that the suit is discontinued:
neter v. Crossman, 39 Mich., 610.

if

a

ll
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must act with diligence in the service of the writ, see, Springett
v. Coierick, 67 Mich., 362; 34 N. \N., 683. In this case the writ
was received by the oﬁieer at one o’clock in the morning, but
levy was not made till afternoon, though there was opportunity
In Beard v.
to levy sooner. This was held to be negligence.

Ciippert,

63 Mich., 716; 30 N.

W.,

323, the

writ was delivered

to the oﬁicer and a satisfactory indemnity bond given. Prop
erty was then pointed out to be levied upon. It was in a store
w-‘hich was locked and to which admission was denied.
The
oﬁicer made no levy and returned that he could not ﬁnd any
property on which to levy. In defending an action for neglect
of his duty an assignment of all their property by the attach
ment debtors was shown but no bond such as the assignment
statute requires was shown. Held, that the oﬂicer was liable
for not having levied in the absence of this bond.
§88. Bond to prevent removal.-“No goods or chattels at
tached shall be removed by the constable, if a bond be executed
and delivered to him by any person, with sufﬁcient surety to
be approved by such constable, in a. penalty at least double the
sum stated in the attachment

to have been sworn to, condi

tioned that such goods and chattel shall be produced to satisfy
any execution that may be issued on any judgment that shall
be recovered by the plaintiff upon such attachment; and there
upon the 0-ﬂicer shall deliver the property attached to the per
son executing such bond.”5°
To constitute a valid levy on prop
erty the oﬂicer must be within View
of the property and have it under his
control:
Brown v. Pratt, 4 Wis., 513;
65 Am. Dcc., 330.
The otllcer must
assume
dominion over the property.
He must not only have a view of the
property, but he must assert his title
to it by such acts as would render
him chargeable as a trespasser, but
of his process:
for the protection
Goode v. Longmire, 35 Ala., 668: 76
Am. Dec., 309: Davidson v. Waldron.
31 Il1., 120; 83 Am. Dec., 206; Allen
v. McCalla, 25 Ia., 464; 96 Am. Dec.,
562 Battle Creek Valley Bank v. First
National Bank, 62 Neb., 825; B8 N.
W.. 145: 56 L. R. A., 124.
In an attachment case in the cir
cuit court. it was claimed that the at

tachment ot a growing crop of wheat
was invalid, because the oﬂilcer tailed
to take possession.
In overruling the
objection. the court say, that all the
possession required is such as
the
nature of the property renders it sus
ceptihie of; and in the case of a grow
ing crop it could be constructive pos
Buck, 34
session only:
Grover
V.
Mich., 519, 521.
50--—C. L., 5 732.
It seems proper
for the oﬂlcer to take such a bond in
grow
case of the attachment of a
ing crop; and us against any wrong
ful removal or interference with the
crop, the bond would be as important
in this case as in any other:
Grover
v. Buck, 34 Mich., 519. 521-2.
It has been held. that where, a de
fendant gave bond to procure the re
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Upon the execution and delivery of this bond, the officer is
required to deliver up the property to the obligor in the bond."
The statute does not require the approval of the oﬁicer to be
in writing, yet it is advisable that it should be done so; the
mere acceptance of the bond would be a suﬁlcient approval.
For the purpose of ascertaining the sufficiency of the surety,
the ofﬁcer is authorized to administer an oath to the person
offered as surety."
The giving of the bond does not operate to discharge the
goods from the lien of the attachment; they still remain in the
custody of the law.“
In an action upon such bond, the plaintiff is not required to
show the facts necessary to give jurisdiction to the justice.“
§89. Receiptor for
a bond, is at liberty,

property.-The oﬂicer, instead of taking

if

he see ﬁt, to take a receiptor

of the

property.-"5
§ 90.

Where the property is claimed by a third

person.-“If

any person other than the defendant shall claim any goods or
chattels attached by a constable, he may, after such seizure, and
at any time before execution shall have been issued upon the

judgment obtained on such atachment, execute a bond to the
plaintiff with sufficient sureties to be approved by the constable
or by the justice who issued the attachment, in a penalty double
the value of the property attached, conditioned that in a suit
lease
of his property from attach
ment. and to prevent its removal, that
apply to a
he could not thereafter
circuit court commissioner for a dis
solution of the attachment under the
See,
provisions of C. I.., Q 10595:
18.
Paddock v. Matthews, 3 Mich.,
that
But it has also been decided,
procure an
aﬂldavit
to
where the
against
a
non-resident
attachment
debtor was insnfilcient to confer juris
diction on the court to issue the writ,
that a bond given to prevent the re
moval of the property seized under
that
writ was void. and no action
was maintainahle on it:
Caldwell v.
Colgate. 7 Barb., 253.
51—C. L.. 5 734.
52-—(‘. L.. 5 10305.
53—Van Loan v. Kline, 10 .Tohns.,
20 Wend.,
129: Sterling v. Welcome.
238.
But the lien may be lost hy the

6

neglect of the oﬂlcer to levy execution
the attached property for an un
reasonable length of time after judg
ment; Steriing v. Welcome. 20 Wend.,

on

238,

240.

Sherman, 3 Denio,
v.
seems that it may
be
shown in defense that the justice had
no jurisdiction
to issue the attach
54—\\‘hiiey

185.

But it

lloman v. Brinkerhoif. 1 Denio,
And if the defendant should
show that the attachment was void,
the piaintii! could not recover: Ibid.
55-——llarvey v. Lane, 12 Wend., 563.
The receiptor's possession
is the pos
session of the oillcer, else the delivery
receiptor would be a relin
to
the
quishment of the levy:
Mayhue v.
Snell, 37 Mich., 305.
See, Bowen v.
Culp. 36 Lfich., 224; Burk v. Webb,
32 Mich., 173.
ment:
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to be brought on such bond, within three months from the date
thereof, such claimant will establish that he was the owner of
the goods seized at the time of the seizure, and in case of his

failure to do so, that he will pay to such plaintiﬁ the value of
the property so attached, with interest.”-"°
It will be noticed
that this bond, unlike the one provided for in § 732, runs to the
plaintiff, rather than to th_e officer. It is not conditioned, as in
the other, to produce the property to satisfy the execution, but
that he will pay the value of the property if he, the obligor,
fails to establish his ownership of the goods.
The sureties in this bond may be approved either by the
constable or the justice.
The remarks in relation to this sub
ject, with regard to the next preceding bond, apply to this.‘
One surety is suﬂicient in that bond; in this there must be,at
least two.
There is a diﬂiculty in ascertaining the amount of the penalty
“How, and in what manner, is the constable to
get at the value of the property? The statute makes no pro
vision on this subject. In other cases similar to this, as in the

of this bond.

I

it,

action of replevin, for instance, the officer is authorized to ad
minister an oath to and examine witnesses, in order to ascer
tain the value. No authority of that kind is given here. With
out
an oath administered by the constable would be nuga
tory, and no indictment for perjury would lie upon it; and
hence that course should not be adopted.
know of no other

it

way, than for the constable to satisfy himself of the value, by
advising with persons of judgment, or otherwise, as he may see
ﬁt, and then to double that value, and insert
in the bond by
way of penalty. If the sureties should then refuse to execute
the bond, he might undoubtedly remove the property.”2

“Upon either of the bonds aforesaid being executed and de
livered to the constable, he shall deliver up the property seized
by him to the obligor in such bond.”-"

2—Cow. '1‘reat., 2d
3—C. L..
734.

733.
88.

5

1—See, ante,

5

56——C. L.,

§

a

is

§

91. Lien of the a.ttaohm.en_t.—The
attachment, after being
valid lien on the goods, and has preference
actually levied,
over any execution or attachment issued out of any court,

82
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whether of record or not, which has not been previously levied.‘
The lien continues until after judgment and execution is regu
larly obtained, and ceases on the issuing of the execution and
levy by virtue of it, or the eiapsing of a reasonable time after
If, after having ob
the execution is issued to make a lcvy.-"
tained judgment, the plaintiff does not take out and proceed
upon an execution with all due diligence, he loses his prefer
a

ence.°

§92. Of the return of an a.ttach;nent.—The constable serv
ing the attachment is required to return thereon, -in writing,
signed by him, the time and manner of executing the sam,e,'
and he is likewise required to return upon the writ of attach
ment, or attached thereto, a copy of the inventory of the
property attached, certiﬁed by him, and any bond which may
have been executed and delivered
foregoing provisions of the act.8

4-C.

L..

to him, pursuant

to the

the duty of the justice, on the
the suit, to examine witnesses
as to such expense from the time of
seizure to and including the day of
trial, and to determine the amount

it is

£10315.

Where an attachment has been lev
ied upon the property of s. deceased
person before his death, the lien con
tinues, and the suit may be prose
cuted to judgment after his death,
and the attached property sold on ex
ecution to satisfy it, whether commis
sioners have been appointed or not,
to hear claims against the estate:
See, (‘. L., Q 9-125, and Smith v. Jones,
15 Mich., 281.
Loan v. Kline, 10 Johns,
5—Van
129,
Welcome,
v.
20
131: Sterling
\\'end., 238.
The lien acquired by
virtue of the attachment, will remain
in force only a reasonable length of
time after judgment for the purpose of
the levy of execution thereon: Bushey
v. Baths, 45 Mich., 181-186: 7 N. W.,
802. And a bond on appeal given by the
defendant in attachment releases the
property seized.
When an appeal is
taken,
the bond given is presumed
to
insure satisfaction
of the judgment.
and there is no longer any object in
retaining the property levied upon for
that purpose:
Ibirl.
6—\'an Loan v. Kline, 10 Johns..
129; Bushey v. Raths, 45 Mich., 181;
7 N. W., 802.
Erpvnse of keeping animals, etc.
Where animals are attached. and ex
pense incurred in the keeping thereof.

trial of

thereof, and incorporate the same in
the Judgment as a part. thereof: C. L.,
5 989; Bushey v. Raths, 45 Mich., 184;
7 N. W., 802.

The olilcer holding animals under
an attachment has no right to work
them
for the expense of their keep
ing: Bushey v. Raths, 45 Mlch., 181,
186; 7 N. W., 802.
7—C. ii.
5 7-13.
8-—C.
L 5 7-H.
The
“foregoing
provisions“ referred to are, C L., Q5
732,

733.

Return
scrvlcc.—The
of personal
writ must be returned personally
served
upon
the defendant if he can
be found
county during
within
the
any of the time within which personal
service may be made.
And
if not
found, the return, in order to confer
jurisdiction
by service in any other
manner, must show the use of reason
able dlligence to make personal serv
ice, during all the time allowed by
law for making such service:
With
ington v. Southworth, 26 i\iich., 381;
.\iich.,
Brown v. Williams,
39
755.
Upon what is personal service and
how it should be made and the time
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When the constable returned upon an attachment, that he
had delivered to each of the defendants, personally, a copy of
of making, see, ante, 55 S1, 86; Farr
v. Kllgour,
117 Mich., 227: 75 N. W.,
Forsiund,
113
457;
v.
Matthews
Mich., 416; 71 N. W., 854; C. L.,
5 730.

Return of service by copy at de
fendant's residence.-If personal serv
ice of the writ cannot be made upon
the defendant. the return must show
service by leaving a certiﬁed copy of
inventory at the de
and
the writ
‘fendanfs last place of residence in the
county. if he had one: C. L., 5 T31;
Adams v. Abrams, 38 Mich.. 302. And
such return, in order to confer juris
diction, must show, not only that the
defendant could not be found in the
county, but that the otﬂcer used rea
diligence to
personal
make
sonable
service during all the time allowed
by the statute for that purpose, nor
return be made before the‘
can such
expiration of the time in which per
Town v.
sonal servlce is permitted:
Tabor, 34 Mich., 265; Brown v. Will
iams, 39 Mich., 755.
Therefore a re
turn of service by leaving a certiﬁed
copy at the defendant's usual place of
abode with his wife, is insuiﬁcient, in
that it does not show that the copy
was left at his last place of residence
in the county, nor that the defendant
could not be found therein:
Michels
v. Stork, 44 Mich., 2; 5 N. W., 1034.
As to what is essential to service by
copy left at defendant's residence,
see.
ante, note 45, Q 86; Faul v. Bencus,
124 Mich., 25; 82 N. W., 659; David
son v. Fox, 120 Mich., 385: T9 N. W.
1100.

Return of service by copy upon the
person in possession, etc.—A
return
of service by leaving a certified copy
of the writ and inventory with the
person in whose possession the prop
erty is found, must, in order to be
valid, show that the defendant could
not be found in the county. and that
he
has
no last place of residence
therein: and both of these facts must
appear in the return: Nicolis v. Law
rence, 30 Mich., 395-7; Town v. Tabor,
34
‘.Vlich.,
262.
Unless
the
de
fendant is personally served,
or ap
pears in the case, the jurisdiction
to
take any subsequent proceedings there

in will depend upon a proper return.
showing a diligent attempt to make
Withington
such
service:
v. South
worth, 26 Mich.. 381.
Where there is
no personal service on the defendant.
if the othcer fails to show by his re
turn that he retained the writ in his
hands and made diligent search for the
defendant during all the time within
which personal service might by law
have been made, his return of the serv
ice by copy either at defendant's last
place of residence, or upon the person
with whom the property was found,
will not be sufficient to confer juris
diction upon the justice to proceed
further in the case:
Brown v. Will
iams,
39 Mich., 755; Myers v. Pros
ser, 40 i\fich., -644; Kraft v. Raths,
45 l\iich., 20; 7 N. W., 232; Town v.
Tabor, 34 Mich., 362;_see.
Alverson
v. Dennison, 40 Mich.,
179.
Where
the
officer's return showed that he
served the writ on the day of its date
by taking property, and that on the
same day he served a copy of the writ
of attachment, and of the inventory,
duly certiﬁed by him, upon the person
prop
he
found
the
with
w_hom
erty, naming him, and then added,
having
any
not
“the
defendant
the
within
last place of residence
Held,
county":
that
the
service
was insuﬂicient, there being no state
ment in the return that thé defendant
was not found, or that the officer was
unable to ﬁnd him in the county. or
that he had made any attempt to ﬁnd
him to serve the writ on him: the
only reason given for substituted serv
ice on the person in whose possession
the property was found. was that the
defendant had no last place of resi
dence in the county, when for aught
have
may
that appears the ofﬁcer
known
defendant to be in the
the
county. and that service could have
been made
upon
them.
Under such
service and such a return, the de
fendant not appearing in the suit. the
justice could acquire no Jurisdiction.
only allows
The statute (§ 730)
service upon the person in whose pos
session
the property is found, when
the defendant cannot be found in the
county; or when, not being found, has
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was prima facie suﬂicient, al

though he did not state that the copies served were certiﬁed
by him.‘

§93. Proceedings after the return of the atta.chment.—“If
the attachment be returned personally served upon any of the
defendants, the justice shall proceed therein in the same man
ner as upon a summons returned personally served.”2
no last place of residence therein:
Nicolls v. Lawrence. 30 hIich., 305.
Where the defendant is not found and
not appear,
service by leaving
does
at his last place of residence,
copies
or with the person in whose posses
sion the property was found, will not
be suﬂiclent, unless the officer has dili
gently sought to make personal serv
ice during all the time given by the
service;
making
for
such
statute
therefore. a return of service by leav
ing copies, etc., made before the ex
piration of the last day upon which
personal service is permitted, will not
give the justice
Thus,
Jurisdiction.
where by the date of the ofﬁcer's re
turn of service by copy it appeared
that there still remained one day after
the date of the return within
which
personal service might have been made
if the defendant could have been found
in the county, it was held, that the
justice acquired no Jurisdiction.
In
all cases, the return should inform
the justice that lawful
service has
been made:
Town v. Tabor, 34 Mich.,
282.
A justice may acquire jurisdic
tion over the person either on a return
showing proper service of the writ,
or by the voluntary appearance of the
defendant to an insuﬂicient return.
But where the defendant appears spe
cially to object to the jurisdiction. or
to quash the writ for want of a re
turn showing proper service, his ap
pearance cannot be considered as a
submission to the jurisdiction: Mich
els v. Stork, 44 .\iich., 2; 5 N. W.,
1034.
Further upon service by copy
left with the person in possession,
see,
anfc, note 45, 5 86.
if the defendant
cannot be found within the county, it is
only in cases where he has no last place
of residence in the county, that service
can be made by leaving a copy of the
attachment
and inventory with the
person in whose possession
the goods

are found, and in such case the of
ficer's return must show not only that
the defendant could not be found, but
that he has no inst place of residence
in the county—otherwise
it is said
that the justice will acquire no juris
diction in the case. unless the de
appear in
fendant should voluntarily
So, the return to a writ
the suit.
of attachment not personally served,
must show that a copy of the writ
was left at the defendant's last place
of residence
in the county, or that
there was no such place of residence,
or the omission will be fatal: Adams
v. Abram,
38
Mich. 302; Vllet v.
Westenhaver. 42 l\iich., 593; 4 N.
448; Michels v. Stork. 44 lliich. 1»:
5 N. W., 1034; C. L., Q 731.
Service of a certified copy of the in
ventory alone is not sufficient service
upon the defendant:
Stearns v. Tay
lor, 27 Mich., B8.
But it seems that
service of copies of both the writ and
inventory, the latter, only, being cer
tiﬁed, is suiﬁcicnt:
Leonard v. Wood
ward, 34 Mich., 514.
Where a return
to the writ shows that goods have
been attached, but is silent as to the
place of seizure, it will he presumed
that the constable acting in accord
with the statute, took them “within
his county":
Bushey v.
Baths,
45
Mich., 133; 7 N. W., 802.
As to amending the return:
See,
Bushey v. Rnths, 45 Mich., 183; 7 N.
W., 802; llaynes v. Knowles, 36 Mich.,
407; Kidd v. Dougherty, 59
Mich.,
2-I0: 26 N. W., 510.
Return. when conclusive on the par
ties in collateral proceedings:
Mich
els v. Storks, 52 Mich., 260; 17 N.
W., 833.
1—\'an

Kirk

v.

“'ilds.

\
1 Barb., 520.

2—C. l.., 5 735; Boriand v. Kings
bury, 65 Mich., 59-60; 31 N. W.. 620.
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served upon any

of the defendants, and none of the defendants shall appear on
the return day thereof, the justice shall continue the cause for
not less than thirty and not exceeding ninety days; and in
such case, no hearing shall be had or judgment rendered there
on until the expiration of that time, unless the defendant shall
sooner appear and request a trial; in which case the justice
shall appoint a day for the trial of such suit, and cause notice
thereof to be given to the plaintiif.”3

Perishable fruit-s.,—The statutes authorizing the sale
§94.
of perishable fruits, levied upon without waiting for judgment,
are not as free from confusion as might be wished. C. L., §
739, being sec. 36 of the justice court act, provided for a sale,
upon the order of the justice of “animals or perishable prop
erty” seized upon the Writ, if the case was not tried on the
return day, the proceeds to be turned over to the justice and
applied as other moneys realized from sale of other property.
In 1871 was passed an act providing for the sale of peaches
and berries which might be levied upon, and requiring that
the constable should forthwith make return of such a levy to
the justice who might make an order of sale “at such time,
place and manner” as he might “deem most beneﬁcial for
3—C.

L., 5 736; Langtry

v.

Wayne

Circuit Judge, 68'Mich., 451-3; as N.
W., 211.
“'here there is no personal service,
all the proceedings against parties not
or appearing must be strictly
served
King v.
regular under the Statute:
Harrington. 14 Mich., 532. 541; “'ith
ington v. Southworth, 26 Mich., 381;
756;
Brown v. Williams,
39 Mich.,
Kraft v. Raths, 45 Mich., 21; 7 N.
W., 232; Langtry v. Judge of Wayne
Circuit. ‘)8 Mich., 451; 36 N. W., 211.
See
other cases cited, ante, 5 81,
A justice cannot render judg
no'te 24.
ment in an attachment suit within
thirty days from the return day of
the process, in case where the defend
and
ant was not personally served,
did not appear and request a trial.
An appearance specially to object to
the jurisdiction
of the justice is not‘
such an appearance as will authorize
justice to proceed
the
to judgment

the expiration of the thirty
Such an appearance as would
waive a want
of personal
service.
must be a general appearance for the
purpose of a trial:
Wright v. Rus
sell, 19 Mich., 346.
But appearing
and pleading to the merits brings the
parties before the court whether law
fully served with process or not. and
they cannot thereafter object to the
manner in which they are brought
Schott, 37 Mich.,
in:
Manhard
v.
235: Hart v. Blake, 31 Mich., 278.
See, Borland v. Kingsbury,
65 Mich.,
59; 31 N. W.. 620.
A common law certiorari, to a jus
tice, will lie to remove a cause com
by
attachment,
menced
where
no
personal service is had, and no appear
ance entered,
if the defendant had no
notice of the proceedings until after
the statutory
remedy
for review was
gone:
Withington
v. Southworth,
26
Mich., 381.
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the beneﬁt of the defendant.” This act contained a section
This act of 1871 was
statutes.
repealing all conﬂicting
amended in 1901 by act No. 59, making it applicable to “other
perishable property” and adding a section, as follows:

“Sec. 3. l\'o sale shall be made under the provisions of this
act except upon the written order of the court from which
process shall have been issued, authorizing such sale at such
time, place and manner as said court shall decree most bene
ﬁcial for the beneﬁt of defendant:
Provided, That the court
shall direct reasonable notice to be given to the defendant or
his agent of the time and the place of such application to sell.”
The act of 1871 did not purport to cover the general subject
of perishable property, and hence could not have been in
tended to repeal the section of the justice’s act referred to, un

it should be construed to do so as to peaches and berries.
The act of 1901 includes “other perishable property,” and
adds another section requiring notice to defendant of “appli
cation to sell.”
There being nothing in the act providing
for any “application to sell,” it providing that the justice
shall order a sale upon the oﬂ'1cer’s return that such property
has been levied upon, it is a little difficult to know what was
intended. The act of 1901 contains no repealing clause. The
act of 1871 requires the officer to make return forthwith. if he
levies on property within its provisions, and this requirement
is retained in the act of 1901. It seems reasonable to conclude,
that because it makes this requirement, the act of 1871 is in
conﬂict with the provisions of § 739 as .t0 peaches and berries,
and that the act of 1901 is in conﬂict with that section as to
all perishable property, for that section contemplates a return
under the general rule. This act of 1901 is in conﬂict with
itself in that in its ﬁrst section it provides that if a sheriff
shall levy on perishable property under a writ from a court
of record he, the sheriff, shall proceed to sell as he may deem
most beneﬁcial for the defendant, and in its third section it
less

provides that the sheriff shall sell as the court shall “deem
most beneﬁcial for the beneﬁt of the defendant.” While the
conclusion may not be free from question, the safer course

would

if

seem to be to have the oﬁicer make a

he levies on perishable

property,
87

return forthwith

and then to get a written

§95

PROCEEDINGS IN ATTACHMIINT.

CH.

III.

order from the justice directing the time, place and manner
of sale. Notice of the return of such levy should be given
under the direction of the justice, and of the proposed order
of sale, to be made at a time ﬁxed in the notice.
As to what is “perishable” property within the meaning of
that term in a statute having a similar object to the one under
consideration, see, McCreery v. Berney National Bank, 116
.
Ala., 224-, 22 So., 577.
“When the cause is continued, as provided for in the thirty
third section, and it shall appear that any of the property
taken under the attachment consists of animals or perishable
property, the justice may make an order directing the oﬂicer
having the custody thereof to dispose of the same, as upon
execution, and the money realized therefor shall be paid over
to the justice, and applied as other money realized from the
sale of the property attached is applied.”4
By this section, the justice is authorized to order the sale of
“animals or perishable property” before judgment.
It is dis
cretionary in the justice whether a sale shall be made, and he
is to determine, from all the circumstances of the case, whether
a sale is expedient or not.
The following statute was enacted in 1871: “Whenever
any constable shall by virtue of any attachment or execution
issued by any justice of the peace, levy upon any peaches,
blackberries, raspberries or strawberries (or other perishable
fruit), he shall forthwith make his return to said justice, who,
by a written order, shall authorize the constable to sell such
property -at such time, place and manner as said justice shall
deem most beneﬁcial for the beneﬁt of the defendant.”5
Release of property from the attachment.—“If, at any
time before judgment, the defendant shall appear and answer
to the action, and shall give a bond to the plaintiff, in a penalty
double the amount claimed by the plaintiff, with one or more
sureties, to be approved by the justice, conditioned to pay
any judgment the plaintiff may recover against him in the
action, within thirty days after the rendition thereof, the
§ 95.

4—C- L-. 5 739The ‘Tlllffy-third"
sectlon here referred to ls the toregoing C. L., 5 736.

5—C. L., 5 10361, as amended
llc Acts, 1901, p. 90.
RR
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justice shall there upon make an order discharging the prop
'
erty attaehed.”°
Upon the execution and delivery of this bond, the justice is
to make an order discharging the property attached.
This
order does not depend upon the validity or invalidity of the
proceedings under the writ.
the proceedings which
In case there was any irregularity
would render the attachment void, the bond would also be
The defendants are not estopped from availing them
selves of the objection that the proceedings under which the
'
property was seized were void.’
bond,
Where the attachment has been dissolved by giving
a

.

void.

it

it

is

if

the officer should not deliver the property to the debtor in case
in force, or,
upon another attachment which
has been levied upon by another officer, under another attach
he holds

ment.

it

a

is

is

made for
§9B. Dissolution of the attachment.—Provision
the dissolution of attachments on application or petition to
a circuit judge or circuit court commissioner of the county
as follows: “In all cases
where the writ issued.“ The statute
writ of attachment has been or shall be issued and
where
shall be lawful for any
served under the provisions of law,

defendant, whose property may be attached by virtue of such
writ, to apply to the judge of the circuit court, or to the

.

a

circuit court commissioner of the county where such writ was
dissolution of such attachment; which applica
issued, for
tion shall be in Writing, and shall contain the reasons for such
'
.
application.”°

5

9

5

levy taken under
742, no question of
validity of the writ need be raised.
If the bond is given the property is
to be discharged regardless of whether
the attachment was warranted or not.
C. L..
10595.
The object of the proceeding under
this statute is merely to release the
property from the lien of the attach
Hyde v. Nelson, 11 Mlch., 353.
ment:
And the right to a dissolution is not
cut oi! by the tact that other attach
ments and liens are resting upon the
property:
Schaii v. Biy, 43 Mlch.,
401;
N. W., 651: Sheldon v. Stew
art, 43 Mlch., 574$
N. W., 1067;
5

5

3

7,

7

5

742.
L..
Barb., 253.
7—Caidwell v. Colgate,
are contained
8—'I‘bese provisions
in the Act oi’ April
I851. being in
And they apply
C. L.. if 10595-10598.
as well to the dissolution of attach
ments issued by justices of the peace
as to those issued from the circuit
courts: Albertson v. Edsail. 16 Mlch.,
203.
It the attachment is unauthor
ized, the proper proceeding is to apply
for a dissolution under this statute:
Mlch., 277. See.
Roeiotson v. Hatch,
Gott v. Hoschna. 57 Mlch., 417; 24
N. W.. 123:
Under the procedure for
discharge of the property from the
8-—C.
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Upon the presentation of such application,

the judge or
shall issue a citation to the plaintiﬁ in
requiring him to show cause, on a day and at

said commissioner
attachment

Drs. K. & K. U. S. Med. 8: Surg. Ass‘n
v. Post & Tribune Co., 58 Mich., 487;
25 N. W., 477.
When to be made.-——The application
for disolution may be made at any
time before judgment. and as well af
ter defendant's appearance as before:
Hyde v. Nelon, 11 Mich., 353, 356.
But not after the defendant of claim
ant has given bond for the restoration
or release of the property, and pro
Paddock v. Mat
cured its release:
thews, 3 Mich., 18.
The defendant
cannot contest the validity of the at
tachment, or the truth of the atlidavit
for the issuing of the writ, by plea
in abatement: that can be done only
upon an application for a dissolution
of the attachment in the manner pro
vided by this act: Bower v. Town, 12
Mich., 230.
Who may app!)/.—The proceeding to
dissolve can be maintained only by the
defendant who is the owner of the
property, or has the right to the pos
session
of it.
A
person
who has
assigned
fraudulently
property
his
cannot maintain the proceeding to dis
solve an attachment
issued against
himself and levied on that property:
Nor
Chandler v. Nash, 5 Mich., 409.
can the commissioner dissolve an at
of a
tachment upon the application
defendant who is not entitled to have
the property restored to his posses
Price v. Reed, 20 Mich., 72.
sion:
But a partner not implicated in the
grounds upon which a writ of attach
ment has been issued. and upon which
partnership property has been seized,
is entitled to have the attachment dis
solved,
and the property restored to
him, for he is entitled to the posses
sion of it: Edwards v. Hughes, 20
Mich., 289.
A defendant owning and
of a part
entitled to the possession
of the property attached, is entitled
Patterson
to move for a dissolution:
v. Goodrich, 31 Mich., 225.
The application or petiﬂon must be
in writing,
must set forth and de
scribe the property taken, aver the
petitioner's right to it. and set forth
the reason for a dissolution, and must
'

veriﬁed by oath:
Osborne v. Rob
bins, 10 Mich., 277.
The application
need not be entitled in the cause in
lieyn
which the attachment issued:
v. Farrar, 36 l\iich.. 258.
The appli
cation must show that the dcfcndanfs
property was attached, because
the
jurisdiction of the oﬂicer is dependent
upon it: Osborne v. Robbins. 10 Mich.,
277; Chandler v. Nash, 5 Mich., 416.
But the application, it seems, is suf
ficient so far as showing title to the
property in the applicant, if, from its
terms, it could reasonably be inferred
that the property still continued to
belong to the applicant:
Macumber v.
Beam, 22 Mich., 395, 401.
it must
set forth and describe the property at
tached, because without such descrip
tion the property could not be known,
and no order for its return could be
made, and there would not be sutficient
certainty as to the defendant's prop
erty and right.
A statement in the
application “that on said writ of at
tachment some of the goods and chat
tels of
applicant
this
have
been
seized." is not sufficient:
Osborne v.
Robbins, 10 Mich.,
277;
Nelson v.
llyde, 10 Mich., 521; Macumber v.
Beam, 22 Mich., 401.
An application
i
not at fault for alleging the al
ternative that defendant has not “as
signed, disposed
oi‘ or concealed," etc.:
First Nat‘l Bank v. Steele. 81 Mich.,
93; 45 N. W. 579.
An application sl
ieging that defendant “has not as
disposed of. or concealed
signed,
her
property," is suﬂicient to include an
interest in property held with another:
Cottrell v. Hatheway, 108 Mich., 619;
66 N. W., 596.
The application should
allege that applicant
is entitled to
the possession of the property:
John
son v. DeWitt, 36 Mich., 95; Zook v.
Blough, 42 Mich., 487; 4 N. W., 219.
The cases of Johnson v. DeWitt, 36
Mich., 95, and Zook v. Blough, 42
Mich., 4s7, 4 N. W., 219, so far as
they hold that dissolution proceedings
will not lie when, if successful, the
defendant will not be entitled to pos
session
because the property must re
main in the custody of the law under
be
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a time and place in said citation

to be named, before the said
the
said
attachment should not be
judge or commissioner, why
other levies. are overruled in Drs. K.
U. S. hi. & S. Ass‘n. v. Post In
Tribune Co., 58 Mlch., 487; 25 N. W.,
477.
As to the suiﬂciency of the ai
iegatlon negativing the grounds upon
which the writ issued. see. Patterson
An af
v. Goodrich, 31 Mlch., 225-6.
ﬂdavit for an attachment charged that
of
defendant "has assigned. disposed
and concealed and is about to assign,
dispose of and conceal" his property
with intent. etc.
in his petition for a
dissolution of the writ defendant de
nied “that he has assigned. disposed
oi‘ and that he is about to assign, dis
The petition was held
pose of.“ etc.
Bane
bad because in the conjunctive:
v. Keys. 115 Mlch., 244; 73 N. W.,
6: K.

230.

The eitntion.—if the citation is in
suﬂicient,
proceedings
will be
the
Pearson v.
treated as if abandoned:
In Cnupfield
Creslin. 16 )ilch.. 281.
92 Mlch., 626; 52 N. W.,
v. Cook,
1031. it was held that both the day
of service and the return day of the
citation must be excluded in comput
ing time of service under the statute.
This case was followed by First Nat'l
Milling Co., 110
v.
Williams
Bank
Mlch., 15; 67 N. W., 976. holding the
a full ar
same rule, notwithstanding
gument and discussion of this ques
tion of computation of time in (‘had
dock v. Barry, 93 .\iich.. 5-I2; 53 N.
W., 785. upon principle and authority
and concluding that in computing time
under statutes like the one in ques
tion, the day of service is to be ex
cluded and the return day included.
This case of Chaddock v. Barry has
been followed in Crozier v. Allen, 117
Mlch., 171; 75 N. W., 300, and in
Lemon v. Hampton. 128 Mlch., 182;
87 N. W., 53. both of which last cases
were short summons eases in which
the language of the statute is “at least
The language
three days before." etc.
of the citation statute is “three days
it would seem
at least before," etc.
that the dllerence in language in the
as
to
two statutes was not such
require a different rule for the com
putation of time. and yet it is difficult
to understand how the court. in the

case
of Bank against Milling
Co.
could have lost sight of Chaddock v.
Barry.
it would seem that this last
case. with the later cases of Crozier
v. Allen, and Lemon v. Hampton. re
ferred to. should establish the rule of
the exclusion of the one day and the
including of the other.
If Sunday in
tervenes under this statute. it is to
be excluded
in the computation: Coup
ﬂeld v. Cook, 92 Mlch., 626; 52 N.
W., 1031; First Nat'l Bank v. Will
iams Milling Co., 110 Mlch., 15: 67
N. W. 978; Crozler v. Allen, 117 Mlch.,
171; 75
W.,
300;
N.
v.
Lemon
Hampton. 128 Mlch., 182; 87 N. W.,
53.
Service in any case must be by
reading:
Cleiand v. Clark, 111 Mlch.,
336; 60 N. W., 652.
Grounds for di~uoiuiion.—'i‘he com
missioner can dissolve an attachment
only for reasons going to show that
the plalntii'i' has not a good and legal
cause for suing out the writ.
This
includes nothing but an inquiry into
facts, or the suﬂiciency of the
the
aiildavit; all other defects in the pro
ceedings
must be passed upon by the
court, and not by the commissioner".
The
Vinton v. Mead. 17 Mlch., 388-9.
inquiry before the commissioner does
not touch the issue in the attachment
suit: it is merely to inquire into the
truth of the matters on which the
plaintiff has. by an cm parfe aﬂidavit,
been enabled to obtain the writ:
Ed
garton v. Hinchman.
7 Mlch.,
352.
to negative knowl
35-i. It is competent
edge of indebtedness
to show no in
liyde v. Nelson, 11
tent to defraud:
Mlch., 353; Dimmock v. Cole.
130
Mlch., 601; 90 N. W., 333. The issue
upon a petition to dissolve, is not
whether plaintiff had good reason to
think the defendant guilty of conduct
justifying the use of the writ, but
whether he is actually guilty of such
Brown,
42
conduct:
Blanchard
v.
Mlch., 46: 3 N. W., 246.
If a. por
tion of the debt involved in the at
tachment proceedings is
free from
fraud. the attachment must be dis
though a portion was fraudu
solved.
lently contracted.
Estlow v. Hanna,
75 Mlch., 219,’ 42 N. W., 812.
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dissolved, and the property be restored to the defendant in
’
attachment. "
“The citation shall be served three days, at least, before the
return day thereof, by reading it to the plaintiff in attachment

(or to either of them, if there be more than one), if found
within the county, and if not, then the same may be served
upon the agent or attorney of the plaintiﬁ’, by the sheriff, either
of his deputies, or any constable or other person authorized by
such judge or commissioner, and on the return day thereof,
or at such other day thereafter as the judge or commissioner
shall appoint for that purpose, he shall proceed to hear the
proofs and allegations of the parties; and if said judge or
commissioner shall be satisﬁed that such plaintiff had not a
good and legal cause for suing out such writ, the said judge
or commissioner may order such attachment to be dissolved,
and the property attached to be restored to the defendant,
and may, at his discretion, require the said defendant to enter
his appearance to the plaintiﬂ"’s action prior to the dissolution
of such attachment”?
1—C. L., 5 10596.
Unless the party follows up his ap
plication with a citation, his proceed
ings will be considered as having been
abandoned:
Pearson v. Cresiin,
16
See, further. as to service
Mich., 281.
of the citation, anfc. Q 96, note 9.
2—C. L., I 10597.
Upon the hearing before the com
missioner, the plaintiff in the attach
ment holds the aiilrmativc, and is to
The burden of proof
begin the proofs.
is on him to show the existence of
such facts as justiﬂed the issuing of
Beam, 22
Macumber v.
the writ:
lIich., 395: Brown v. Blanchard, 39
Mich., 790; Iosco County S. B. v.
Barnes, 100 Mich., 1; 58 N. W., 606;
County Sav. Bank v. Barge
Genesee
Co., 52 Mich., 164: 17 N. W., 790.
On the hearing the defendant may he
examined as to his intentions, and
may be given that the plain
evidence
tiff has been secured by coiiaterais:
Ibid.
On the hearing to dissolve, evi
dence that the defendant, a short time
previous to the attachment. made an
arrangement with a person
to take
his property under a pretended sale in
order to cover the same from the de

fendant's creditors, and that the per
son took possession of it under this
arrangement, is material, and
hould
he admitted: Parker v. Luce, 14 Mich.,
9.
Where an attachment was issued
upon
the ground that the defendant
was about to remove
his property,
with intent to defraud his creditors.
the defendant's own testimony that he
was not aware at the time that he
was llld8l)t(‘d to any one is competent
for the purpose of negativing any in
tent to defraud, because,
if he was
not aware that he was indebted to any
one he could not have entertained a
design
llyde v.
to defraud creditors:
Nelson, 11 Mich., 353; Dimmock v.
Cole, 130 Mlch., 601; 90 N. W., 333.
Where an attachment issued upon an
aﬂldavit that plaintiff had good reason
to believe
that
defendant had ab
etc.,
sconded,
to
the injury of his
creditors, the commissioner, on an ap
plication to dissolve, found that at the
time of making the aﬂldavit the pinin
tiif had good reason to believe that
the defendant had absconded,
but that
in fact the defendant had not ab
Held, that the attachment
sconded:
was properly dissolved; and, further,
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“The judge or commissioner shall have full power to issue
and, if necessary, attachments, to compel the at
subpoenas,
tendance of witnesses to testify in such cases, and may, in his
discretion, require the party moving for such dissolution to
give security for the costs of such proceedings; and may order
the costs of such proceedings to be paid by the party against
that in order to maintain the attach
ment, it must be shown that a good
and legal cause for issuing the writ
existed in fact, and not merely in the
however, well
belief of the plaintiﬂ,
that belief may have been;
founded
and that the cause for issuing the
writ actually exists at the time of the
Folsom
hearing of the application:
v. Teichner, 27 Mich., 107; Blanchard
v. Brown, 42 Mich., 46; 3 N. W., 246.
if the petition is sustained, the oﬂicer
is not only authorized to dissolve the
attachment, but to order the property
restored:
Price v. Reed, 20 Mich., 74.
have a
But the petitioner cannot
dissolution of the writ unless he con
tinues to be the owner of the prop
erty at the time of making the appli
He would not be entitled to
cation.
an order of return, to himself. of prop
erty of which he was not the owner:
Macumber v. Beam, 22 Mich., 401.
Nor is the owner entitled to a disso
lution unless he is also at the same
time entitled to the possession of the
Dewitt, 36
property:
Johnson
v.
Mich., 97. This case is expressly over
ruled in Drs. l\'. & K. U. S. Med. &.
Sur. Ass'n v. Post & Tribune Co., 58
Mich., 487: 25 N. W.. 477.
the
at
Eﬂrct of di.vsoIut|'on.—If
tachment is dissolved before the de
fcndant has appeared in the attach
ment suit, it puts an end to the suit,
unless the commissioner should require
him to appear to the action before
dissolution.
A dissolution after the
defendant has appeared to the action
is not a. discontinuance, hut the plain
tiff may proceed and obtain a per
sonal judgment against the defendant.
the same as in a suit commenced
by
Hyde v. Nelson. 11 Mich.,
summons:
356; Bower v. Town, 12 Mich., 233;
sec, Hills v. Moore, 40 Mich., 210;
Gray v. York, 44 Mich., 415; 6 N. W.,
874.
It is held in Boriand v. Kings

bury, 65 Mich., 59; 31 N. W., 620,
that the writ of attachment is not in
form a summons,
such that personal
service will give Jurisdiction
of the
person, and that unless there is a voi
untary appearance such service alone
will not justify proceeding in the
case to judgment if writ is dissolved;
thus overruling case of Hills v. Moore,
See, also, Langtry v.
40 Mich., 210.
Judge of Wayne Circuit,
Mich.,
68
451: 36 N. W., 211, holding the same
doctrine.
For a collection
of
the
Michigan cases on the subject of the
attachment, see,
dissolution
of
the
note to losco Co. Sav. Bank v. Barnes,
100 Mich., 1; 58 N. W., 606.
An order of dissolution and return
will not aifect or interfere with the
oi‘.licer's lien and custody of the prop
erty under other writs and executions:
State Bank of Fenton v. Whittle, 41
Mich., 365: 1 N. W., 957.
Findings-—Rcv:'cw,
etc.—'1‘he
com
missioner’s findings of facts on an ap
plication to dissolve, if supported by
any evidence,
are conclusive:
Shel
don v. Stewart, 43 Mich., 574; 5 N.
W., 1067.
If the proceeding to dis
solve is taken before the circuit judge
the same rule obtains.
His ﬁndings
of fact. are conclusive if there is evi
dence to support them:
Dimmock v.
Cole, 130 Mich., 601: 90 N. W., 333.
proceeding before the
The
circuit
judge may be heard at chambers:
County Sav. Bank v. Barge
Genesee
Co., 52 Mich., 164; 17 N. W., 790.
Proceedings for
dissolution
are not
superseded
by rendition
of judgment
in the case:
Gore v. Ray, 73 Mich..
390: 41 N. W., 329, and cases cited
in the opinion.
And so is his ﬁnding
of no cause. when the grounds for is
suing the writ are not supported by
any proof:
Powers v. O'Brien,
44
Mich., 317; 6 N. W., 679.
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whom the decision shall be in the premises and may issue execu
tion therefor, returnable in sixty days from its date.” 3
§97. Appeal from proceedings to dissolve.-“Either party
conceiving himself aggrieved by the determination, order or
judgment of any circuit court commissioner under the pro
visions of this act, may appeal therefrom to the circuit court
for ‘the same county, and a return may be compelled, and the
same proceedings shall be thereupon had, as near as may be,
and with the like effect, as in cases of appeal from judgments
rendered before justices of the peace, and costs shall be
awarded and collected in the circuit court in the same man
ner, and on perfecting the said appeal said attachment pro
ceedings and the levy thereunder shall be held in the same
condition and of the same force and validity, as when said
proceedings for a dissolution of said attachment were com
menced, and the oﬂicer executing said attachment shall con
tinue to have the same rights and duties under said attachment
as regards the property attached as if said proceedings had
never been commenced, and any order or judgment made by
such commissioner dissolving said attachment shall have no
force or effect to release the attached property from the at
tachment levy until the same shall be affirmed by the circuit
court, if appealed from, and no such order shall be issued in
any case by any commissioner until the expiration of ﬁve
days after the making of the same; and the said circuit court
shall also have full power and jurisdiction over said cause and
proceedings, to hear and determine the same and render judg
ment therein, as if the said proceedings had been originally
commenced before the said circuit judge thereof. And either
party to said proceedings in said appeal shall, if he so elect,
be entitled to have the issue in said proceedings tried by a
jury as in ordinary suits in said court.”1
3—C. L.. 5 10598.
The commissioner may
upon

the defeated

party:

if so desired, the original pow
er of this (supreme) court to issue
certtorari has been regarded as prac
tically
superseded."
The
supreme
court, however, has continued to re
view these proceedings on certiorari.
See, Genesee Sav. Bank v. Barge Co.,
52 Mich.. 164: 17 N. W., 790; Carver
v. Chappei, 70 Mich., 49; 37 N. W.,
879; First Nat‘i Bank v. Steele, 81

a jury,

costs
Llnn v. Rob

impose

erts, 15 Mich., 443.
Regarding this
1—C. L.. § 10599.
statute, Mr. Justice
Campbell says:
"Since the statute was so amended as
to enable the circuit court, as a court,
to hear such proceedings on appeal
from the oﬁcer, and to have the aid of
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of the following

cases, to

some

wit:

“When the property of the defendants, or one of them,
if there are several, shall have been attached in the county
where the action is brought; or,
1.

“When the defendant, or one of them, where there are
2.
several, shall have been personally served with process, or
shall have appeared; or,
3.

“When

be found

a garnishee shall have been summoned, who

shall

indebted to the defendant or defendants, or to have

property or effects in his hands, subject to the attachment.”
“The return, that no property was found on the attachment,
shall not affect the proceedings against the garnishee.”3
§99. Of the execution in atta.chment.—The lien of the at
tachment upon the property taken continues until after judg
ment and execution regularly obtained, with the view to
secure the application of the property to the discharge of the
debt. It ceases on the issuing of the execution, and the elaps
ing of a reasonable time thereafter to make a levy. A levy
must be made in the usual way, as if no connection existed
between the process of attachment and the process of execu
tion.‘
Mich., 93: 45 N. W., 570; Iosco Sav.
Bank v. Barnes, 100 Mich., 1: 58 N.
W., 606; Dimmock v. Coic, 130 Mich.,
601: 90 N. W., 333.
The statute giving appeals in these
contemplates that there shall
cases.
be a hearing heforc the circuit court in
the same manner as in other appeals on
trials or tact, and anything cad be
shown there which could be shown
Drs.
before a judge or commissioner:
K. & K., U. B. Med. J: Surg. Ass'n v.
Post & Tribune Co., 58 Mich., 487:
25 N. W., 477, 480.
This statute pro
viding for review on appeal applies to
proceedings before a
circuit
court
commissioner only, and not to those
judge.
a circuit
before
Such is the
language of the statute, and. see, (fie
innd v. Clark, 111 Mich., 336: 69 N.
W., 653.
Langtry v. Wayne
2—C. L., I 740.

Judge, 68 Mich., 452; 36 N. W., 211.
The plaintiﬂ is not limited in his
recovery of judgment to the amount
sworn to be due in the aﬁidavlt on
which the attachment issued.
if by
the proof n greater amount is shown
to be due: Pew v. Yoare, 12 Mich.,
16.
The mere fact of taking Judg
ment for more than is due will not
dissolve the attachment, unless it was
done with an intent to defraud:
Hale
V. Chandler, 3 Mich., 531.
3—C. L.. i 741.

4-Van

Loan v. Kline, 10 Johns.,
Sterling v. Welcome,
20 Wend..
238.
When there is no personal serv
ice ot the attachment upon the de
fendant, and he does not nppear in the
suit. the proceeding is strictly against
his property, and no property except
that attached can be taken on the ex
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For proceedings on execution when the defendant was not

personally served, see Chapter XXVII, posts"
The manner of proceeding against garnishees in attachment
will be considered hereafter.
ecution.
But when the defendant has
served,
been
or has ap
personally
peared, the proceedings in the suit are
to be the same in all respects as upon
the return of a summons personally
served,
by sum
in a suit commenced
mons; and in such case the execution
may be levied upon
the property of
the defendant generally, as in other
cases: Bower v. Town, 12 Mich., 230

233.
The attachment lien remains for
a reasonable length of time after judg~
ment, for the purpose of the levy of

property seized:
execution on the
Bushey V. Raths, 45 Mich., 181; 7 N.
W., 802.
And then the execution levy
relates back to the levy of the at
tachment, so as to hold the interest
then owned by the defendant.
5—See C. L., 5! 898, 899.
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