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ESTATES FOR YEARS.
Nature of Terms for Years.
BRAGTON, book

If,

11, c. 9,

fol. 27.—1260?

a gift be made for a term of years, though of exceeding
than
the life of man—nevertheless this will not give the
length longer
donee a freehold, since a term of years is ﬁxed and certain, and the limit
of life is uncertain, and because, although nothing is more certain than
Moreover, if
death, nothing is more uncertain than the time of death.
land be granted to a person for a term of years, the grantor may dur
ing the same term grant the same land to another or to the same person
in fee ; thus, if he enfeoffs the lessee, changing one kind of possession for
If, however, he enfeoffs another, both kinds of possession will
another.
continue, because the term and feoffment of the same land may well
coexist, since in that case there are different sorts of rights; the owner
ship of the fee and the freehold belong to the feoffee, while the lessee
can claim nothing for himself except the usufruct, that is to say, he may
freely and without hinderance on the part of the feoffee take the pro
duce.
Further one may give to another land to hold at will, or so long
as he pleases, from term to term, or from year to year, in which case
the donee has no freehold, for the lord of the fee may reclaim land thus
granted as from one holding by mere grace and favor.

moreover,

LITTLETON’S TENURES.

(Llttleton died in

1482.)

Tenant for term of years is where a man lets lands or tene
ments to another for a term of certain years, after the number of years
And when the lessee
that is accorded between the lessor and the lessee.
* * *
enters by force of the lease, then is he tenant for term of years.
And it is to be lmderstood, that in a lease for years, by deed or
§ 59.
without deed, there need be no livery of seisin made to the lessee, but he
may enter when he will by force of the lease. * * *
Also, if a man lets land to another for term of years, although
§ 66.
the lessor die before the lessee enters into the tenements, yet he may enter
into the same tenements after the death of the lessor, because the lessee,
by force of the lease, has presently a right to have the tenements accord
ing to the form of the lease. But if a man makes a deed of feoffment to
§ 58.
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,__

ESTATES FOR YEARS.

93

another, and a letter of attorney to one to deliver to him seisin by force
of the same deed; yet if livery of seisin be not executed in the life of
* * *
.
him who made the deed, this avails nothing.

Original Remedies of Ejected Termors.
BRACTON,

I

Book

4, c. 36, fol. 220.—A.

D. 1260?

must now speak of thecase of a person being ejected from the use
and occupation of any tenement which he holds for a term of years before
the expiration of his term.
For in one and the same tenement one man
The usual remedy
may have a freehold and another use and occupation.
open to such lessees, when they are ejected before the expiration of their
term is by action of covenant.
But inasmuch as this action is not avail
able except as between lessor and lessee, and third persons could not be
bound by the covenant, and even as between lessor and lessee it was an
insuﬂicient and inconvenient mode of determining the matter, by the
advice of the Curia Regis a remedy was provided which the farmer could
avail himself of as against any person whatsoever who should turn him
out of possession.
This was by means of the following writ: ‘The king,
to the sheriff greeting. Command A that he duly and without delay do
restore to B so much land with the appurtenances in such a township,
from which the said A who demised the land to B’ (had wrongfully
Or thus: ‘If A gives proper security, summon B to
ejected him, &c.),
show cause why he ejects and keeps ejected A from so much land with
the appurtenances which C demised to A for a term which is not yet
passed, and within the said term the said C sold the said land to B, by
reason of which sale the said B afterwards ejected A from the said land
as he saith ;’ &c.
And if such a writ is available against a stranger on
account of a sale to him, much more is it available against the lord him
self who demised to and without reason ejected the lessee, than against a
stranger who had no sort of excuse if at the time of the sale made to
him his vendor ejected the farmer, or if on any other ground any one
other than the original lessor has ejected the lessee.
In that case the
writ speaks of ‘the land which C of N demised for a term which has not
yet expired, within which term the aforesaid A or C wrongfully ejected
B from the said land as he alleges ;’ &c. * * * No one can eject a.
farmer from his farm any more than he can eject a tenant from his free
hold. Hence if it be the lessor who ejects the farmer let him restore the
possession with damages for such a right of restitution does not differ
much from the case of disseisin.
But if the ej8CiJo1'b8 some person other
than the lessor, if he have done the wrong by the authority and at the
bidding of the lessor, both of them are liable to judgment, one because
he did the act, and the other because he authorized it. But if the act
was done against the will of the lord, then the wrongdoer is liable both
to the lord of the fee and to the farmer, to the farmer by the writ which
have mentioned, to the lord of the fee by the assize of novel disseisin,
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so that the one may recover the term with damages, and the other his
freehold without damages. Further if the lord of the fee gives to anyone
a tenement to hold in demesne which has been granted to another for a
term of years, he may well grant to him the seisin without prejudice to the
term of the farmer. For the lord may confer upon the grantee the seisin
which he vacates so far as relates to himself and those claiming under
him, and he can cause the farmer to attorn to the grantee and to render
to him services, provided always that the feoffee may not enter into the
occupation of the land itself, nor take any part of its produce, and in
particular may not hinder the farmer in his enjoyment, nor eject him.

STATUTE,

21

HENRY VIII,

c. 15.—A.

D. 1529.

Fermors shall enjoy their leases against recoveries by feigned titles, &c..
Vlrhere afore this time divers persons have made leases of their manors,
lands, tenements, and other hereditaments, sometime by their indentures,
and sometime without writings, to other persons for term of years, tak
ing of them great ﬁnes for the incomes of the same leases; and after the
same leasors, their heirs, or assigns, have caused and suffered recoveries
to be had against them in the court of our sovereign lord the king,
and in other lords courts, upon feigned and untrue titles, by craft or
covin to put the same termers from their said terms; and after such
recoveries had the same recoverees, by reason of such recoveries and
judgments, have entered into the same manors, lands, tenements, and
other hereditaments
so to ferm letten, and thereof have expulsed the
said fermers, contrary to their said leases, covenants, and agreements; and
because it was doubted to some persons, whether the said termers might
falsify such recoveries, or not:
*
*
*
2.
Be it therefore enacted,
that all such termers shall and
may falsify, for his term only, such recoveries, as well heretofore had
as hereafter to be had, in such wise and form as a tenant of a freehold
shall and may do by the course of the common law, where such tenant
of freehold was neither privy nor party to the same recovery.
3.
And that the same termers, their executors and assigns, notwith
standing such recoveries so had, shall retain, hold, and enjoy their said
terms, according to their said leases, against all such recoverees, their
heirs and assigns, as they should or might have done against the said
lessors, if such recovery had not been had he suffered; and that the said
recoverers, their heirs, and assigns, after such recovery so had, shall have
like remedy against 'the said termers, their executors or assigns, by
avowery or action of debt, for the rents and services reserved upon the
same leases, being due after the same recoveries; and also like actions
against them for waste done, after the same recoveries so had; in like
manner and form as the said leasors should or might have had, if the
*
*
*
same recoveries had never been had.
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Term Void for Uncertainty.
ANON, in Common Bench,

7

Edw. 6.—A. D. 1553.—Brooke Abr.

t. Leases, 66.

J

A man possessed of a lease for a term of 40 years granted to . N. as
This
many of these years as should be arrear at the time of his death.
grant was held void by HALES and all the other justices, because of the
uncertainty; for this is not like where a man leased land for the term
of his life and four years more; this is certain that his executors shall
have it for four years after his death.
But in the other case the grantor
live
40
the
whole
and
then
may
nothing would be in arrear at the
years,
time of his death.
NOTE, by BROMLEY and the other justices, 2 Mary.—A. D. 1555-Brooke
Abr. t. Leases 67.

If I lease land to W. N. habendum until it should pay 100 l and
without livery this is merely a tenancy at will for the imcertainty, but if
livery is made the lessee thereby shall have it for life on condition to
cease when he has made the 100 l.
And in Easter term 3 Mary, this
lease was held good by all.
ANON., in chancery.

A. D. 1583?—1 And.

122.

W. Kingswell, possessed of a lease for years, gave it in these words:
give my lease of and in” &c., “after my decease to my son Swithin
and his wife.” The question was if this manner of grant was void or
not; and this in the chancery, was referred by the chancellor to the
chief justices of the king’s bench and common pleas to consider; who
thought that the assignment or grant of the lease was void, and cannot
take eﬁect according to the words of it; for to make a lease so com
mence or end, as one had a lease in possession, may not be, and it is no
more than to grant so much of his term as shall be to come after the
death of the father; which is entirely void, for this that there is no
knowing what thing in this case passes, and this for the uncertainty;
and to hold that these words, after the death, &c., shall be void and on
this to say that it is an assignment or gift of his term, viz., the residue,
is against reason; for this is not the intent of the grantor.
And of
this opinion also were Mead and Peryam,
.

“I

JJ

SAY

v.

SMITH,

in Common Pleas, Easter term,
Plowd. Com. 269. Abridged.

6

E1iz.—A. D.

1564-—-1

Replevin by William Say against John Smith and Thomas Fuller, for
The defendants justiﬁed the taking as bailiffs of
taking nine cows.
Edmond Smith in whose freehold of 20 acres the cows were doing
damage.
Say rejoined that said Edmond had the freehold by devise
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in writing of William Norton, who in his lifetime, viz, 4 Hen. 8, leased
the same to John Kirton, whose executor assigned said lease and term
to Say, which lease produced in court demised the land to the lessee
and his assigns for the term of ten years reserving to the lessor and his
heirs and assigns a yearly rent of 4 l. 16 s. 8 d., and a rent of 10,000
tiles, or their value in money payable at the end of said term; and
further by said lease it was agreed and granted that, if at the end of
said term and every succeeding term, the rent should be duly paid,
said lessee, his heirs and assigns, should have a perpetual demise, farm,
and grant of the premises from ten years to ten years on like rent con
tinually and ensuing out of the memory of man. It was further alleged
that the rent had been duly paid, and that by virtue of the lease and as
signment the plaintiff was lawfully possessed of the premises, and being
so possessed, the defendants wrongfully entered and took the cows.
To this the defendants demurred.

I

OPINION.
heard the arguments of all the justices except WALsH,
the latter end of whose argument
only heard; but they all argued
to one effect, and agreed that the title of the plaintiff was not good,
and that the defendants should have a return. * * * Then as to the
principal matter, every contract suﬂicient to make a lease for years ought
to have certainty in three limitations, viz. in the commencement of the
and in the end of it. So that all these
term, in the continuance of
ought to be known at the commencement of the lease, and words in
lease which don’t make this appear are but babble, as BROWN said. And
these three are in effect but one matter, showing the certainty of the
time for which the lessee shall have the land, and
any of these fail
not
So here
good lease, for then there wants certainty.
the ﬁrst term of ten years
good without question, but the term after
limited to commence after the per
wards for other ten years
formance of
condition, so that until the condition
performed
the condition ought ﬁrst to be
the term cannot commence.
And then
is possible to be
ﬁrst to be considered whether or no
performed,
now performed. And Baown said that
not
performed, and
are, that he shall
possible to be performed, because the words of
have the lease
he pay the tiles_ or the value of them in money at the
So that every ten
end of every ten years from thence next following.
years which shall next follow ought to precede the payment, and the pay
the next ten years be passed he cannot pay the
ment the lease. And
tiles or the value of them, for the payment ought to be at the end of
So that until all ten years are passed the end
every ten years.
not
of every ten years next following the date of the said indenture
passed; and all ten years are not passed until the end of the world.
Wherefore the end of the world ought to come before the payment, and
the payment ought to come before the lease, and so the lease shall never
commence.
*
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Then as to the certainty of the time of the continuance of the lease,
although it should be here admitted that there is a certainty of the com
no certain space of time expressed by which
mencement of
yet there
the length of the term may be known, for
appointed that upon the
demise from ten years to
payment the lessee shall have
perpetual
ten years, which
as much as
demise for 20 years, and which words
he had stopped there, but
would have made
good lease for 20 years
he has coupled them with other words which make the whole uncertain,
viz. that the demise shall be perpetual, and from ten years to ten years
continually and out of the memory of man, which words, perpetually,
continually, and out
memory, don’t contain any certain term, but time
without
term.

5

From the above cases it will be seen that if it had not been for the fact
that the form of the conveyance was insufﬁcient to pass a freehold the titles
of the lessees would have been sustained as creating estates for life, in which
the uncertainty of duration is a common element. Therefore, since livery is
no longer necessary to pass a freehold, and the word heirs is made unneces
sary to pass a fee by deed, the questions discussed in these cases will now
seldom arise. They might arise on a contest between the heir and the ad
ministrator as to whether it was a freehold or a chattel real. But that un
certainty as to the term would not now avoid the contract and estate is
Reed v. Lewis (1881), 74 Ind. 433, 39 Am.
shown by the following cases:
Rep. 88; School Dist. No.
v. Everett (1883), 52 Mich. 314, 17 N. W. 926;
D’Arcy v. Martyn (1886), 63 Mich. 602, 30 N. W. 194; Horner v. Leeds
(1855), 25 N. J. L. 106; Lemington v. Stevens (1875), 48 Vt. 38.
“Said Crow hereby agrees to lease unto said Meinhart the following piece
of ground [describing it] for the purpose of carrying on the business of a
creamery thereon, and for the term of so long as said creamery is carried
on as said business, for the sum or rent of one dollar for said lease in full,”
was held not to create a term nor any interest in the land, but a mere
license; and therefore an attachment of the interest of the licensee as a
Melhop v. Meinhart (1886), 70 Iowa, 685.
leasehold was not sustained.
To the same effect see also:
28 N. W. 545.
Western Transp. C0. v. Lan
sing, 49 N. Y. 499.
ST. AUBY’S

CASE, in the Exchequer,
Eliz.

Easter,

Eliz.—A. D. 1590.-Cro.

31

183.

is

grant to make
grant for so many
not
frank-tene
a

a

it

it

a

if

it

a

years as

be

a

this cannot
Chief Baron.—Although
shall be
may be, viz.,
grant as
he live so long; for
the term endures,

MANWOOD,

freehold, yet

is

it

a

a

a

if

it

is

a

a

term for years in lands, grants
Earl of Arundel being possessed of
rent to St. Auby for his life, issuing out of said lands, and dies. This
found by oﬂice, and the land now being in the queen’s hands, Drew
prays an allowance of this rent, the term yet having continuance for
was void to charge the
divers years.
Popham, Att. Gen., moved that
frank-tenement out of
he has
chattel, and
land, for he cannot have
frank-tenement according to the word of the grant, he can have no
not
not granted for any time certain.
other estate, for

98

ESTATES

NOT

or

FREEHOLD.

_

ment in law, but a chattel. To this opinion were GENT and CLERK,
ons, inclined, but said they would advise.

For

post—.

the later history

Bar

of this question see the cases on executory devises

Validity of Oral Lease.
STATUTE

OF FRAUDS,

29

Car.

II.

c.

3,

Secs.

1-3.—A.

D.

1676.

For prevention of many fraudulent practices which are commonly en
deavored to be upheld by perjury and subornation of perjury be it en
acted by the kings most excellent majesty by and with the advice and
consent of the lords spiritual and temporal and the commons in this
present parliament assembled and by the authority of the same that
from and after the four and twentieth day of June which shall be in
the year of our Lord one thousand six hundred seventy and seven. All
leases, estates, interests of freehold or terms of years or any uncertain
interest of in to or out of any messuages, manors, lands, tenements or
hereditaments
made or created by livery and seisin only or by parole
and not put in writing and signed by the parties so making or creating
the same or their agents thereunto lawfully authorized by writing, shall
have the force and effect of leases or estates at will only and shall not
either in law or equity be deemed or taken to have any other or greater
force or eﬁect.
Any consideration for making any such parole leases or
estates or any former law or usage to the contrary notwithstanding.
SEO. 2.
Except nevertheless all leases not exceeding the term of
three years from the making thereof whereupon the rent reserved to the
landlord during such term shall amount unto two-third parts at the least
of the full improved value of the thing demised.
SEC. 3.
And moreover that no leases, estates or interests either of
freehold or terms of years or any uncertain interest not being copyhold
or customary interest of in to or out of any messuages, manors, lands,
shall at any time after said four and twen
tenements or hereditaments
tieth day of June be assigned, granted or surrendered unless it be by
deed or note in writing signed by the party so assigning, granting or sur
rendering the same or their agents thereunto lawfully authorized by writ
ing or by act and operation of law.
WHITING

v.

OI-ILERT, in Dﬂch. Sup. Ct.
50 Am.

1884—52 Mich. 462, 18 N. W/219,
Rep. 265.

Assumpsit. Plaintiff brings error from judgment for defendant.

J

CAMPBELL,
.
This was an action by a tenant against his landlord
for disturbance in his enjoyment.
The main dispute was concerning
the validity of the lease.
The testimony tended to show an agreement
The
by parol in April for a year’s tenancy from the beginning of May.
court below held that an agreement by parol for a full term of a year,
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to begin in the future, was void under the Statute of Frauds.
That
statute provides that all contracts for the leasing for more than one
year of lands shall be void unless in writing.
Comp. L. § 4694? [How.
St. § 6181.]
The only other provision supposed to be involved is that
which declares that every agreement which by its terms is not to be
performed within one year must be in writing.
Comp. L. § 4698.
The distinction between an agreement for a lease and the lease itself
was pointed out in Tillman v. Fuller 12 Mich. 113. It is very well settled
that a lease may be made to take effect in future, and that the estate
does not begin wth the contract, but with the future period. Young v.
Dake 5 N. Y. 463; Trull v. Granger 8 N. Y. 115; Wood v. Hubbell
10 N. Y. 479.
It is held in New York, under a statute corresponding
to ours, that an agreement by parol for a future term not exceeding
one year is valid, and not within the statute, Young v. Dake 5 N. Y.
463.
That case is well considered, and
we think,
fair construction
of the statute, which ought not to be given
The
strained meaning.
same doctrine has been adhered to in that state, and
re-aﬂirmed em
tenant was held
phatically in Becar v. Flues 64 N. Y. 518, where
liable for the agreed rent, who had never gone into possession, and had
declined to do so.
Concurring, as we do, in this view of the law, we think the court
, _
below erred in its ruling, and should have allowed
recovery of damages
_
,
We note further in the record that the _ __ .
for the injury done plaintiff.
~
right of possesion seems to have been determined in plaintiff’s favor '
and we cannot understand why 7- .- in proceedings before
commissioner,
on any theory his recovery, to some extent at least, was questionable.
''
.. _ _
But as tenant for
year he was of course entitled to larger damages.
Judgment reversed.
_ ‘ _
_I

a

.;'I

Sears v. Smith,
Colo. 277; Steininger v. Williams, 63 Ga. 475;
Huffman v. Starks, 31 Ind. 474; Gregory, J., dissenting; Sobey v. Brisbee, 20
Iowa, 105; Paulton v. Kreiser (1904), 18 S. Dak. 487, 101 N. W. 46.
The weight of authority is against this case.
Bain v. McDonald, 111 Ala.
272, 20 So. 77; Wickson v. Monarch Cycle Mfg. Co. (1900), 128 Cal. 156,
60 Pac. 764, 79 Am. St. Rep. 36, and cases there cited.
Wheeler v. Franken
thal, 78 Ill. 124; Wolf v. Dozer, 22 Kan. 436; Mathews v. Carlton (1905),
189 Mass. 285, 75 N. E. 637; Jellett v. Rhode, 43 Minn. 167, 45 N. W. 13,
L. R. A. 671; Johnson v. Albertson, 51 Minn. 335, 53 N. W. 642; Whiting v.
Pittsburgh Opera, 88 Pa. St. 100, “from the making thereof."

n '°

Tenant

HAYVVOOD

v.

MILLER, in

N.

‘

7

3

Accord:

or Servant.

Y.

Sup. Ct., May 1842-3

Hill

90.

a

a

Miller sued Haywood in trespass for ejecting his goods from
dwell
ing house on Haywood’s lower farm, which plaintiff occupied under an
agreement that he would labor on the farm for
year and that his wife
would do the house-keeping; for all of which Haywood agreed to pay
him $160.
Haywood asked Miller to work on the upper farm, which
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Miller refused to do, whereupon Haywood discharged him, gave him
notice to leave, and ﬁnally entered and put out his furniture.
From
judgment for $200 for plaintiff, Haywood brings error.
PER CURIAM. The contract was not in the nature of a lease. Whether
the lower farm was intended as the place of labor or not, the relation
between these parties was merely that of master and servant.
True,
it is assumed by the contract that the defendant below should furnish
a house; and so does every master agree to furnish a house, or house
It does not
room, which is the same thing, for his domestic servants.
follow that, when he becomes dissatisﬁed and gives his servant warning
to depart, and the latter refuses, that the master may not turn the
servant away and remove his goods.
To be sure, the master does this
under the peril of paying damages for a breach of the contract with
his servant, if he cannot show good grounds for dismissing him. But
he is not a trespasser, whether he have good cause or not.
Here the
labor was to be on a salary of so much for the year. Suppose the plaint
iﬁ below had refused to work and held over the year; could the de
fendant have distrained for rent, or sued for use and occupation? Or
could the plaintiff have had ejectment for the ouster within the year?
Clearly neither; and that shows there was no more a tenancy created,
than there would be under any other retainer for a year’s service. The
s.
mistake
lies in the form of action—in bringing trespass, and not as
s. an
..-s. r
sumpsit. The judgment must be reversed.
~"¢»¢
Judgment reversed.

"__ V
s.

LIGHTBODY

TRUELSEN

v.

et al., in Bllnn Sup. Ct-, Nov. 2, 1888—39 Minn.
310, 40 N.

W.

67.

The plaintiff claiming to be tenant of some boarding houses, sues the
defendant sheriff and under-sheriff for wrongfully ejecting him.
The Minnesota Granite & Stone Co., needing some place to house its
employees at its quarry, built these houses, and the plaintiff went into
possession under a contract with the company, by which he agreed to
furnish the house and board and lodge all the men sent him by the com
pany for $4.50 per week, to be paid him by the company and by it de
ducted from the men’s wages, the company also deducting from the board
The plaintiff agreed
money $60 per month for the rent of the houses.
to give personal and constant supervision to the house and not to be
absent without the consent of the company’s superintendent.
The su
perintendent becoming dissatisﬁed, ordered plaintiff to leave and re
move his goods. This being refused, he had the defendants remove them.
The court below gave plaintiff judgment for $1,000 damages and the
defendants

appeal.

MITCHELL,

J

pany, employed

.

_

_

If

* * *
plaintiff was merely the servant of the Com
to manage the boarding-houses
for them, there could be
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very little doubt but that his use or occupancy of the buildings was also as
servant, and not as tenant, being merely accessory to the more convenient
If the use or occupancy be as
performance of his duties as servant.
servant, the law is well settled that the master does not part with the
If the serv
possession, the servant’s possession being the master’s.
ant is discharged, he must, on request, quit the premises; and, if he
refuses to go, the master may eject him, and for that purpose use
such force as is reasonably necessary.
The master’s right in this re
spect does not depend upon the question whether the servant is right
fully or wrongfully discharged, but exists in the one case as well as the
other; the master incurring the risk of paying damages for breach of
the contract of employment, which would be the servant’s only remedy.
But the question here
was plaintiff the servant of the company at
all, or was he their tenant? A tenant may be deﬁned to be one who
has possession of the premises of another in subordination to that
other’s title, and with his consent.
No particular form of words
Any words that show an intention of
necessary to create
tenancy.
the lessor to divest himself of the possession, and confer
upon
suﬂicient.
another, but of course in subordination to his own title,
While, of course, the existence of certain things
necessary to con
stitute
to
no artiﬁcial rule by which the contract
lease, there
be construed.
It
largely
question of the intention of the parties,
to be collected from the whole agreement.
It seems to us that the
leasing of these boarding
agreement in the present case all looks to
houses to plaintiff, and not to an employment
of him as agent to
Every provision of the contract con
manage them for the company.
There
nothing
templates his occupancy as landlord or proprietor.
to indicate that his possession of the buildings was not to be exclu
sive; on the contrary, the nature of the business, and the manner in
was to be exclusive.
which
was to be run, necessarily imply that
He was to run the business, not for the beneﬁt of the company, but
for himself; the proﬁts,
any, he
any, being his, and the losses,
would have to stand.
He took his chances on the number of boarders
he would get; the company
did not obligate themselves to furnish
He furnished the houses and provided the
any particular number.
supplies at his own expense, just as any boarding-house keeper would
do,
running the business as principal, and not as agent for another.
What was paid him was for boarding the men, and not as compensa
tion for services as agent.
ﬁxed rent for
Moreover, he had to pay
the use of the buildings, the amount of which was not at all depend
ent upon the number of boarders the company furnished.
It was to
be the same whether they furnished one or one hundred.
The man
ner in which the board-bills of the men or the rent for the buildings
That was
mere question of convenience.
were paid
unimportant.
The fact that plaintiff was obligated to board the company’s men,
and that he was to give his time to the supervision of the boarding
In short,
not at all inconsistent with the idea of
lease.
houses,
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contract, in our judgment, shows an intention, not to em
ploy plaintiff’s services as agent, but to lease the buildings to him,
with just such covenants and conditions as to the manner of their
use and the mode of conducting the business as would naturally be
incorporated into a lease, in vicw of the relation the buildings bore
*
*
*
to the
business.
the whole

company’s

Judgment aﬁirmed.
BOWMAN

v.

BRADLEY, in Pa.
Atl.

Action in trespass.

J

1062,

Sup. Ct., Oct. 3, 1892—-151
17

L. R. A.

Pa.

St. 351, 24

213.

From judgment for defendant,

plaintiff

appeals.

WILLIAMS,
.
The question on which this case turns is one of consid
erable practical importance, and in this state it seems to be an open one.
The learned trial judge ﬁnding no precedent in our own reports to guide
him turned to the English courts, and followed what he believed to be
the rule held by them.
He stated at the same time that the question
was one that could “only be settled by a decision of the supreme
court.” The facts on which the question arises are mainly undisputed.
They show that Bradley owned a farm in Dauphin county containing
about twenty-nine acres. About four or ﬁve acres of this were occupied
To care for the balance
by a mill and pond operated by the owner.
and the stock upon it he hired Bowman and his family.
The farm
work and the care of the cattle were to be looked after by Bowman. His
wife was to milk the cows.
His son was to deliver the milk each
For this labor Bowman
morning to Bradley in the city of Harrisburg.
was to receive one dollar per day and the use of a house upon the
The only fact in dispute
premises to be occupied by himself and family.
The plaintiff alleged it was to
was the duration of the contract.
continue for one year. The defendant asserted that it was terminable
“
at his pleasure. ‘He says that he told Bowman
will try you, and on
will discharge you and expect you
your terms, and if you don’t suit me
to leave the premises on sight.” Which was the true version was a ques
tion of fact for the jury.
they found with the defendant that was
an end of the plaintiffs case unless by some arbitrary rule of law the em
On the other hand if they
ployee was turned into a tenant for years.
found the contract was for one year the plaintiff was entitled to re
cover unless the defendant could show a sufficient reason for terminat
The ﬁrst question therefore that presented itself on
ing it sooner.
the trial was over the nature and extent of Bowman’s right to the house
from which he was ousted by the defendant.
Was that right an in
cident of the hiring and dependent on the continuance of the relation
of employer and employee, or had it an independent separate existence,
so that he was to be treated as a tenant for years with a right to remain in
possession for one whole year whether he remained in the employment of
the owner of not?
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This was a question of law. The terms of the contract, so far as
the parties differed, it was the duty of the jury to determine; but the
terms being ﬁxed, their legal import was for the court to declare. This
should be determined upon a consideration of the nature and purpose
of the contract, and the character of the business to which it relates;
and analogies furnished by cases arising under the poor laws in Eng
land or in this country, while they may be helpful in some respects,
The subject of this contract was labor.
ought not to be controlling.
Labor was what Bradley needed and undertook to pay for. It was what
Bowman offered to furnish him at an agreed price.
The labor was to
be performed upon the land in its cultivation, in the care of the cows,
and the delivery of the milk.
As Bowman was not a cropper, or tenant
paying rent, his possession of the land and the cows, and the implements
of farm labor, was the possession of his employer.
The barn was used to
stable the cattle and store their feed. The house was a convenient place
for the residence of the laborer.
The house, the barn, the land, the cattle,
the farming tools were turned over into the custody of the man who had
been hired to care for the property; but he had no hostilepossession, no
His possession was that of the owner
independent right to possession.
whom he represented, and for whom he labored for hire.
This is not denied as to the farm, the barn, the stock, or the tools,
but an attempt is made to distinguish between the house and everything
else that came into the possession of the employee in pursuance of the con
tract of hiring.
There is no solid ground on which such a distinction
can rest.
the possession of the house be regarded as an incident
of the hiring, the incident must fall with the principal.
it be re
for labor stipulated for, then the
garded as part of the compensation
right to the compensation ceased when the labor was discontinued.
Bowman had the same right to insist on the payment of the cash part
of his wages as on that part which provided his family a place to
live.
His right under the contract of hiring was like that of the porter
to the possession of the porter’s lodge; like that of the coachman to his
apartments over the stable; like that of the teacher to the rooms he or she
may have occupied in the school buildings; like that of the domestic
servants to the rooms in which they lodge in the house of their employers.
In all these cases and others that might be enumerated the occupancy
The employee
of the room or house is incidental to the employment.
has no distinct right of possession, for his possession is that of the
employer, and it cannot survive the hiring to which it is incidental,
or under which it is part of the contract price for the services per
formed. So in this case, if the contract was simply a contract for labor
at one dollar per day and a house to live in, the plaintiff held the house
by the same title and for the same purpose that he did the land or the
cattle in the care of which his labor was to be performed. When his
contract ended, his rights in the premises were extinguished, and it
The jury might have found
was his duty to give way to his successor.
the disputed term of the contract in the plaintiﬁ’s favor and that the
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contract was made in express words for one year. In this case the de
fendant would be called upon to explain his conduct in discharging the
plaintiff before the time for which he was hired had expired; and the
jury would have to determine whether his conduct was a violation of
the contract on his part, or was justified by the reasons assigned.
But
the plaintiff’s declaration is not drawn upon this basis.
It does not
It asserts that the plaint
allege a violation of contract but a trespass.
iff was “in the lawful and peaceful possesion of a certain dwelling
house, messuage and tract of land,” and that the defendant “with a
high hand entered upon said close * * * and forcibly threw out
of said dwelling the furniture and property of said plaintiff and exposed
the same to the weather and broke and injured the same.”
The damages
alleged are for injury to the furniture, and money paid to secure an
other house for himself and family.
The case seems to have been begun,
and tried, by the plaintiff on the theory that his right to the possession
of the house was superior to his right to remain in the defendant’s
service; and that while his employer might dismiss him from the one
at any time, he could not oust him from the other until the expiration
of one full year. Such a theory cannot be sustained by proof of a con
tract for labor at a ﬁxed price per day and a house to live in. It can
only be supported by proof of a contract for one year’s occupancy of the
house.
Both parties agree that the contract in this case was one of
The
There is no pretense of a separate lease for the house.
hiring.
compensation for its use was in the labor to be performed on the prem
ises.
When the labor ceased on the nineteenth of July, the plaintiff
ceased to pay for his occupancy.
By ceasing to labor without remon
strance or objection he must be held to acquiesce in the defendant’s
If that contract was right
right to terminate the contract for labor.
fully terminated then the plaintiff’s right to the house was at an end
and he could be lawfully put out of possession.
The
These views sustain the ﬁrst and second assignments of error.
ﬁfth assignment is also sustained.
It is not necessary that occupation
of a house, or apartments, should be a necessary incident to the service
to be performed in order that the right to continue in possession should
end with the service.
It is enough if such occupation is convenient for
the purposes of the service and was obtained by reason of the contract
of hiring.
For the reasons thus given the judgment in this case is reversed.
Farm Hand in C0ttage.—-A tenant under a lease containing a condition
not to sublet, employed a man to work on the farm, and gave him posses
sion of a house on it. The court held this was not a subletting within the
terms of the lease, and no forfeiture, because the man let into the house was
there as servant and not as tenant. Vincent v. Crane, (1903), 134 Mich. 700,
below.
97 N. W. 34, citing Kerrains v. People, and Chatard v. O'Donovan,
A Mill Hand hired for the year at thirteen shillings per day was furnished
a cottage near the mill for his family, so he could be near his work, paying
no rent. The employer discharged him, and in an attempt to remove him
and his goods from the house was resisted. This is a prosecution of the
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servant for assault with intent to kill. The case turned on whether the
defendant was tenant, in which case he could use all force necessary to pro
tect his house from unlawful intrusion; or whether he was a servant merely,
in which case he could make no resistance except to avoid bodily harm to
himself or family not avoidable by retreat. The court held he was a mere
servant. Kerrains v. People (1875), 60 N. Y. 221,_ 19 Am. Rep. 158, Finch
Cas.

A

713.

Methodist Parson was removed from the parsonage by the trustees of
the church, leased to the church ladies guild and occupied by the parson
without rent. In a suit by him in trespass for the removal, the court held
that defendants were liable, because he was tenant, not servant—certainly
not their servant because not employed by them but sent by the conference.
Bristor v. Burr (1890), 120 N. Y. 427, 24 N. E. 937; 8 L. R. A. 710.
A roman catholic priest was removed from ofﬁce by the bishop in charge
of the diocese, who owned the parsonage in fee in trust for the congrega
tion; and was given notice to quit, which was too short if he was tenant at
will. In an action to recover possession, the court held that he was servant
and not tenant, and so entitled to no notice to quit. Chatard v. O’Donovan
(1881), 80 Ind. 20, 41 Am. Rep. 782.
License or Lease.

KITCHEN

v.

PRIDGEN, in

N. Car. Sup. Ct., Dec., 1855-3 Jones Law 49,
64 Am. Dec. 593.

Trespass quare clausum fregit. Plaintiff claimed possession imder one
Herring, and alleged that he had occupied a house on the land for sev
eral months where he lived, had a cook, and employed several men
cutting wood, and that he was in possession of the land. A witness
testiﬁed that he saw plaintiff pay Herring $7, and heard him say:
“You can go on and cut as long as you choose, paying 25 cents per cord.”
The jury were charged that plaintiff was a tenant from year to year
and entitled to notice to quit, and in absence of evidence of such notice,
Verdict and judgment for plaintiff.
plaintiff was entitled to recover.
~
Defendant appealed.
_
_

J

BY COURT, BATTLE, . A tenancy from year to year is a species of
term for years, from which, however, it is distinguished, inasmuch
as the duration of the term is not limited.
It is distinguished from
a
tenancy at will, inasmuch as it is raised only by construction of
law as a substitute for an estate at will ; therefore, although prlma facie
all leases for uncertain terms create a tenancy at will, courts of law
have for a long time construed such leases to constitute a tenancy from
Thus, where
year to year, especially where an annual rent is reserved.
land was leased to A. for a year, and so from year to year, as long
as both parties should agree; so, a general parol demise at an annual
rent ; so, where the occupier, under an agreement for a lease at a certain
rent, pays the rent; so, where a tenant for life, under a limited power
of leasing, granted a lease exceeding his power, but the remainderman
accepted the rent; so, a tenant who holds over after his term has ex
pired, and the lessor accepts rent; so, a parol demise for a longer term
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than three years, which is void by the statute of frauds: 2 Crabbe on
Real Estate, 416, 417 ; 55 Law Lib. 265, 266. All these are cases where
the law will, by implication, raise a tenancy from year to year; and it
will be seen that in them all there is a reference to an annual occupa
tion of the premises, and a corresponding payment of rent.
The mode
of determining this tenancy by a notice to quit is what properly dis
tinguishes it from an estate at will; for, although this latter estate
cannot, as a. rule, be determined without a demand of possession, yet
this is for the most part all that is necessary, though there are cases
still occurring where the estate is so strictly at will that even a de
mand of possession is not required:
2 Crabbe on Real Estate, 418. A
tenancy from year to year can be put an end to only by either party’s
giving a'regular notice to quit, which must be given half a year pre
vious to the expiration of the current year of tenancy, so as to expire
at the period of the year at which the tenancy was commenced:
Id.
423.
Tenancies from year to year do not determine by the death of
the tenant, but devolve on his personal representative,
who must have
half a year’s notice to quit: 1 Cru. Dig., tit. Estate at Will, 285; Doe
v. Porter, 3 Term 13.
Such being a tenancy from year to year, we shall look in vain for
anything in the testimony set out in the bill of exceptions which shows,
or has a tendency to show, that it existed in the present case.
Neither
of the plaintiffs witnesses says a word about a lease, an annual occu
One of them does indeed
pation, or the payment of an annual rent.
state that Herring, who then owned the land, and from whom the de
fendant soon afterwards purchased
complained that, the plaintiff
had not paid him “the rent which he had agreed to pay
but this we
soon afterwards learn was not for the occupation of the land, but for
wood for which Herring had permitted him to cut at twenty-ﬁve cents
per cord; and then, upon his paying seven dollars, Herring told him
This agree
he might cut as long as he chose upon the same terms.
lease for
ment certainly did not constitute
year, or
tenancy from
No
year to year, even of the trees which were to be cut into wood.
mentioned at which
had commenced, or was to com
particular time
number of years, for its
mence.
There was no reference to
year, or
or for the payment of an annual rent. It did not seem
continuance,
that the plaintiff should be compelled to continue
to be contemplated
the business until he had given half
year’s notice of his intention to
quit; and we can hardly think that he had such an interest as would,
In
upon his death, have devolved on his executor or administrator.
the absence of these qualities, the agreement between Herring and the
If this be so,
plaintiff could not create
tenancy from year to year.
the purchase of the land by the defendant did not alter the nature of
was but
the transaction. At most,
tenancy at will of the trees,
and such portion of the land as was necessary to enable him to cut them;
was anything more than “a
and
may well be doubted whether
mere personal contract, not attaching to the land, or passing, or in
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tending to pass, any estate in it, but resting entirely in contract :” See
M hoon v. Drizzle, 3 Dev. L. 414. It is suﬂicient for us to say that it
was not a case of tenancy from year to year; which puts an end to the
The judgment must
action, without reference to any other question.
be reversed and a venire de novo awarded.

_

.

KELLY

v.

reversed.

Farming on Shares.

RUMIIERFORD, in
N. W.

Judgment

Wis. Sup. Ct., May 8, 1903-117 Wis. 630, 94
Am. St. Rep. 951.
.

649, 98

Replevin for half of crop of potatoes raised by defendant on plaintiffs
land. Defendant at the time of digging notiﬁed the plaintiif of his in
tention to divide the crop in the ﬁeld, and accordingly left half in a pile
in the ﬁeld and took half away as his own, for which this suit is
Plaintiff objected to the right of the defendant to divide
brought.
the crop, but not to the manner of division.
Defendant had judgment
for the return of the property or its value ($30) and costs. Plaintiff
appeals.

J

.
It is sometimes difficult to determine whether
CASSODAY, C.
a person who works the land of another on shares is a tenant in Co111
mon of the crop with the owner of the land or a mere cropper. Much
depends upon the wording of the contract between the parties. Lan
yon v. Woodward, 55 Wis. 652, 13 N. W. 863; Carrier v. Atwood,
63 Wis. 301, 24 N. W. 82; Wood v. Noack, 84 Wis. 398, 54 N. W.
785; Rowlands v. Voechting (Wis.) 91 N. W. 990; Warner v. Abbey,
112 Mass. 355. In the case at bar there is practically no dispute as to
The plaintiﬁ furnished the land and the seed.
the facts.
The de
fendant was to plow the ground, plant and care for and harvest the
After plowing
potatoes, and have one-half of what should be raised.
Fin
the ground and planting the potatoes, the defendant moved away.
ally, his son-in-law came, and went over the potatoes with a cultivator
But the potatoes be
one way and partly over them the other way.
came badly damaged for want of care, and ﬁnally the plaintiﬁ got
another man to care for the potatoes, and agreed to give him a share
The defendant testiﬁed to the eﬁect that
of the crop for doing so.
the plaintiﬁ was to furnish the land and the seed, and that he was to
cultivate the ground and have half of the crop, provided he stay there;
and, if he did not stay, and no one else would buy, then the plaintiﬁ
The trial court manifestly held
would buy his share of the potatoes.
such was the
that the parties were tenants in common of the crop.
Section
relation of the parties, then the decision may be justiﬁed.
4257, Rev. St. 1898; Foley v. The S. L. C-0., 94 Wis. 329, 68 N. W. 994;
Sullivan v. Sherry, 111 Wis. 476, 87 N. W. 471, 87 Am. St. Rep. 890;
Orcott v. Moore, 134 Mass. 48, 45 Am. Rep. 278. If, on the other
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hand, the defendant was a mere cropper, then the decision was wrong.
The general rule is that: “The legal possession of the land, as well as
the title to the entire crop, is in the owner of the soil.
The possession
of the cropper being merely that of a servant, and incident to his right
and duty of entering the close for the purpose of planting, cultivating,
and gathering the crop, it is not the legal possession of premises which
He has no property
usually gives the possessor the title to the produce.
in his share of the crop until the division which is made by the owner
of the land.” 8 Am. & Eng. Ency. Law (2d Ed.) 324, 325. It is there
said that:
“The term ‘cropper’ is applied to a person hired by the
landowner to cultivate the land, receiving for his compensation a portion
of the crop raised.” Id. So it was said in an early case in Pennsylvania
that: “If one hires a man to work his farm, and gives him a share of
He has no interest in the land, but re
the produce, he is a cropper.
ceives his share as the price of his labor.
The possession is still in
the owner of the land, who alone can maintain trespass.”
Fry v. Jones,
2 Rawle, 12.
In a later case in the same state it was held that an
“agreement to farm land on shares is a contract of service, and not of
lease, and a person doing the farming is a mere cropper, and not a
tenant, and has no interest in the land.” To the same effect, Steele v.
Frick, 56 Pa. 172; Adams v. McKess0n’s EX’x, 53 Pa. 81, 91 Am.
Dec. 183. Thus it has been held in North Carolina that:
“Where a
person agrees to work on the land of another for a share of the crop,
the cropper cannot convey a legal title to his share of the crop to a third
McNcely v. Hart,
person before an actual division and appropriation.”
32 N. C. 63, 51 Am. Dec. 377. To the same effect, Brazier v. Ansley, 33
N. C. 12, 51 Am. Dec. 408; Harrison v. Ricks, 71 N. C. 11. In this last
“A cropper has no estate in the land. That remains
case it is said that:
in the landlord. Consequently, although he has, in some sense, the pos
session of the crop, it is only the possession of a servant, and is in law
that of the landlord.
The landlord must divide off to the cropper his
share.
In short, he is a laborer receiving pay in a share of the crop.”
That is referred to approvingly in Strain v. Gardner, 61 Wis. 184, 21
N. W. 35. Perhaps it would have been more proper to have used the
word “landowner” instead of “landlord.”
We must hold that the de
fendant was a mere cropper, and that the plaintiff remained all the
time the legal owner of the whole crop, and hence was entitled to re
cover in replevin.
The judgment of the circuit court is reversed, and the cause is re
manded, with direction to enter judgment in favor of the plaintiﬁ in
accordance with this opinion.

FARROW

v.

\VOOLEY,

in Ala. Sup. Ct., Feb.

12,

1903.-138 Ala.

267, 36

S0. 384.

This is an action by Wooley & Jordan of two
for taking, the other in trover for converting,

pass

counts, one in tres
two bales of cotton;
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which was grown by Pratt on Tillman’s land under an agreement by
which Tillman furnished the stock and land and Pratt the labor, the
Pratt gave Wooley & Jordan a mortgage on
crop to be divided equally.
the crop in February, and delivered these two bales to them in the fall
to apply on the mortgage.
Tillman took the cotton from their premises
and delivered it to defendant, Farrow, who gave him credit on account
for
The justice’s judgment for plaint
knowing all the circumstances.
iffs was afﬁrmed in the circuit court, and the defendant appeals.
. The undisputed evidence showed that no force or violence
DOWDELL,
was used in taking the cotton, and that the legal title to the cotton was
in Tillman, from whom the defendant purchased it. The defendant was
entitled to the aﬁ_lrmative charge as requested and the court erred in its
refusal.
Jordan v. Lindsay, 132 Ala. 567, 31 So. 484; Code 1896.
2712. The cases of Collier V. Faulk, 69 Ala. 58; and Adams V. State,
87 Ala. 89,
So. 270, and the other cases following the Collier-Faulk
decision, in addition to those mentioned in Jordan v. Lindsay, supra,
must be overruled.
Reversed and remanded.

MEYER

v.

LIVESLEY,
Pac.

in Ore. Sup. Ct., Nov.
670,

106

A!_n.

28, 1904.-45
667.

St. Rep.

Ore. 487, 78
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BEAN,
.
This
suit to restrain the defendants from trespassing
upon or interfering with the plaintiff’s possession of hop-yard. On March
M. Simpson, being the owner of
certain tract of land in
1900,
Polk county, upon which the hop-yard in question was situated, leased the
yard, with the improvements thereon, consisting of dry kiln, hop poles,
etc., to the defendants, for the years 1900 to 1904, inclusive. On October
25, 1902, the defendants sublet the yard, together with the hop kilns,
baler and farming implements mentioned in the lease from Simpson to
them to W. D. Huston, agreeing to furnish Huston one of the dwelling
houses on the Simpson place, or to remodel another building thereon,
and the use of Simpson’s horses in the cultivation of the hops at certain
stipulated rate per day, in consideration of which Huston agreed to pay
them, as rental, one-fourth of the “average quality” of the hops produced
on the land during the years of 1903 and 1904.
On January 11, 1904,
Huston assigned to the plaintiff all his right and interest in and to the
lease or contract between himself and the defendants.
This assignment
was not recorded, and on January 23, 1904, the defendants,
without
new lease with Huston for the
knowledge or notice thereof, entered into
current year, taking from him
mortgage on his interest in the crop
balance due for advances made
to be grown during that year to secure
the previous year.
It was stipulated in the new lease that, in case of
violation of any of its terms by Huston, the defendants should have the
right to re-enter and take possession of the hop-yard, to complete the
cultivation of the crop, and harvest and sell
paying over the surplus,
In March, 1904, the defendants attempted to enter
any, to Huston.
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and take possession of the hop-yard, on account of a violation of the
provisions of the lease or agreement between them and Huston, when
this suit was brought by the plaintiff to enjoin them from doing so.
The only question we deem it necessary to consider is whether the
lease from the defendants to Huston, made in October, 1902, was assign
able by Huston without the consent of the defendants.
The plaintiff
claims title under such an assignment, but, unless Huston had authority
to assign the lease to him, he has no standing in court, and the other
questions become immaterial.
As a general rule, the power of assignment is incident to the estate of
a lessee of real property, unless it is restrained by the terms of the lease:
Wood on Landlord and Tenant, p. 529 ; Taylor on Landlord and Tenant,
9th ed., sec. 402. But a lease of land upon shares, including the use
of buildings, farm implements, stock and other personal property is
regarded as a personal contract, and not assignable without the consent
of the lessor, because the amount to be received by the lessor, and the
care of the property depend upon the character, industry and skill of
the lessee: Taylor on Landlord and Tenant, 9th ed., secs. 24, 24a; Ran
dall v. Chubb, 46 Mich. 311, 41 Am. Rep. 165, 9 N. W. 429 ; Lewis v.
Sheldon, 103 Mich. 102, 61 N. W. 269. Randall V. Chubb is much
in point. Chubb leased certain premises to Stoddard upon shares for
the term of three years with the privilege of ﬁve. Stoddard was to do all
the work, ﬁnd all the seed, and deliver to the lessor one-third of the
The farm was to be cropped in a certain speciﬁed way, and, as in
crop.
the case at bar, the lessee was to have the use of certain property belong
ing to the lessor. The court held that the lease was not assignable, and
that an attempt to assign it worked a forfeiture of the estate of the lessee,
and the lessor could take immediate steps to recover possession. “The very
nature and character of the lease or agreement,” says Mr. Chief Justice
Marston, “shows that it was a personal one to the defendant, and could
not be assigned by him to a third party without the consent of his lessor.
The rent or share which the latter would receive must depend very much
upon the character of the lessee, and the latter could not place a party
in possession of the premises who might not be a good husbandman, and
who might not be able to carry on the farm operations in a good, careful
and proper manner. Under such a lease the landlord has a right to choose
his tenant, and he may be willing to lease upon shares to one man, and
yet be wholly unwilling to let another have possession upon any terms.
So, with reference to the use of his farm implements, one might be a
careful, prudent man, who would take good care of them, while another,
more reckless, would not by the owner be permitted to use them upon any
terms.” The same principle was reaffirmed in Lewis V. Sheldon, 103
Mich. 102, 61 N. W. 269.
The cases of Dworak V. Graves, 16 Neb. 706, 21 N. W. 440, and Yates
V. Kinney, 19 Neb. 275, 27 N. W. 132, are not in fact in conﬂict with this
doctrine.
They involve the right of a lessee of property on shares to sell
or mortgage his interest in the crop after it has been grown without
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the consent of the lessor, and not the right to assign or transfer all his
estate or interest under the lease to another before the crop is raised.
The terms of the lease from the defendants to Huston bring it directly
The lease included not only
within the doctrine of the Michigan cases.
the hop-yard, the successful cultivation of which necessarily depended
upon the industry and skill of the lessee, but also the use of certain build
ings, farm implements, and personal property the care of which likewise
depended upon the character of the lessee. In addition to this, the lease
is indeﬁnite as to its terms. It does not contain any stipulation as to the
manner in which the hops shall be cultivated, cared for, harvested, or
usual in leases of real property.
prepared for the market——provisions
Its nature and terms would seem to indicate that it was made by the
defendants in reliance upon the ability, character, and skill of Huston.
From the character of the agreement and the subject-matter thereof,
we are led to conclude that it was a personal contract, which Huston
could not assign or transfer so as to substitute another in his place as
lessee without the consent of the defendants.
These views result in the reversal of the decree and the dismissal of
the bill, and it is so ordered.

Right to Rent Arrear on Death of Lessor.

TEMPLE

v.

TEMPLE, in

Common Bench, 42 & 43, Ellz.—A. D. 1601.—Cro.

Eliz.

791.

Debt. A rent was granted to baron and feme for their lives, the rent
was arrear; the baron dies; another rent was arrear; the feme dies in
testate; and her administrator brings debt for the arrearages due in the
life of the baron and after.
The Court resolved that it well lay, because the arrearages survived
* * *
to the feme as well as the rent itself.
.
1

Landlol‘d’s

HUNT

v.

DOWMAN,

Right to Enter and Inspect Dur1ng—Term.
in King’s Bench, Trinity, Jac. 1.—A.
Jae. 478.

D. 1618—C1'o.

Action on the case ; whereas the defendant, being lessee for years, the
reversion in fee to the plaintiff (and shows how), the plaintiff coming
to the house to see if any waste was committed therein, or any defect
in the reparations, that the defendant disturbed him, and would not
suffer him to enter and view the waste, by reason whereof he is without
remedy to punish the same; and after verdict for the plaintiff upon not
guilty pleaded, it was moved in arrest of judgment, that this action lay
not: 1. because it was not shown that waste was done * * * 2, that it
was never seen before this present that such an action had been brought,
But ALL THE CoURT, held, that
and therefore it is not allowable.
the action was maintainable; for, as to the ﬁrst objection, the law will
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a precise knowledge
_

\Varranty of Safety and Fitness.

LIBBEY

v.

TALFORD, in

what waste is done

_

Me. Sup. Ct., 1861-48 Me. 316, 77 Am. Dec. 229.

Assumpsit to recover for damages to goods in plaintiff’s store by
want of repairs promised by defendant after leasing to plaintiﬁ.
Non
suit ordered.
Plaintiff appealed.
By Court, APPLETQN, . In the lease of a store or warehouse, there
is no implied warranty that the building is safe, well built, or ﬁt for
any particular use: Dutton v. Gerrish, 9 Cash. 89 [55 Am. Dec 45].
So, in a lease of a house, there is none that is reasonably ﬁt for habita
tion: Foster v. Peyser, Id. 243 [57 Am. Dec. 43] ; Gleves v. Willoughby.
7 Hill, 83.
On a demise of the vesture of land for a speciﬁc term, and
at a certain rent, there is no implied obligation on the part of the
lessor that it shall be ﬁt for the purpose for which it is taken:
Sutton
v. Temple, 12 Mee. & W. 52. Nor of a house that it shall be reasonably
ﬁt for habitation: Hart V. Windsor, Id. 68. Nor is it implied that it
shall continue ﬁt for the purpose for which it is demised, as the tenant
can neither maintain an action, nor is he exonerated from the payment
of rent if the house is blown down or destroyed by ﬁre, or the occupation
rendered impracticable by the act of God or the king’s enemies: Id.
When it is agreed that the landlord shall do the repairs, there is no
implied condition that the tenant may quit if the repairs are not done:
Surpliee v. Farnsworth, 7 Man. & Gr. 576 ; S. C., 49 Eng. Com. L. 574.
In Gott V. Gandy, 2 El. & Bl. 845, ‘S. C., 75 Eng. Com. L. 843, the
plaintiff brought an action against his landlord for neglecting to make
substantial repairs to the premises, after notice that they were in a
dangerous state, by reason of which the premises fell during the tenancy,
and injured his goods. The court held that no obligation on the part of
the landlord to make repairs arose from the relation of landlord and
tenant.
“The absence of authority to show a duty, as between landlord
and tenant,” marks Erle,
., “is very strong against the existence of
In the absence of any special agreement, the tenant
such a duty.”
“The
takes the risk of the future condition of the premises leased.
tenant,” remarks Savage, C. J., in Mumford v. Brown, 6 Cow. 475
[16 Am. Dec. 440], “takes the premises for better and for worse, and
cannot involve his landlord in expense for repairs without his consent.”
In the present case, it does not appear that there was any agreement,
when the contract of leasing was entered into, that the landlord should
If there be no stipulation between the
keep the premises in repair.
parties to a lease on the subject of repairs, -the tenant is bound to keep
the premises in repair: Long v. Fitzsimmons, 1 Watts & S. 530.
The duties of
The lease and its terms and conditions were made.
The landlord was under no
the parties were left as at common law.
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obligation to repair, either by express contract or by implication of law.
the duty to repair devolved upon the tenant.
It is not in proof
that the premises were out of repair when the tenant entered upon their
The landlord, being under no legal obligation to make re
occupation.
pairs, promised the tenant, who was under such obligation, to make them.
The promise was without consideration. It was no part of the original
It was made while the tenant was occupying the premises.
agreement.
The action cannot be maintained.
Exceptions overruled.

By law,

INGALLS
16

v. HOBBS, in Mass. Sup. (Jt., 189-156 Mass. 348; 31 N. E.
L. R. _A. 51, 32 Am. St. Rep. 460, Tiedeman R. P. Cas. 126.
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KNOWLTON,
.
This is an action to recover $500 for the use and
occupation of a furnished dwelling house at Swampscott during the
summer of 1890.
It was submitted to the superior court on what is
entitled an “agreed statement of evidence,” by which it appears that the '
defendant hired the premises of the plaintiﬂfs for the season, as a
furnished house, provided with beds, mattresses, matting, curtains,
chairs, tables, kitchen utensils, and other articles which were ap
parently in good condition, and that when the defendant took possession
it ‘was found to be more or less infested with bugs, so that the de-|
fendant contended that it was unﬁt for habitation, and for that reason
*
*
gave it up, and declined to occupy it. *
Judgment was ordered
for the defendant, and the plaintiffs appealed to this court. * * *
The facts agreed warrant a ﬁnding that the house was unﬁt for habita
tion when it was hired, and we are therefore brought directly to the
question whether there was an implied agreement on the part of the
plaintiff that it was in a proper condition for immediate use as a dwell
ing house. It is well settled, both in this commonwealth and in England,
that one who lets an unfurnished building to be occupied as a dwelling
Dutton v.
house does not impliedly agree that it is ﬁt for habitation.
Gerrish, 9 Cush. 89; Foster v. Peyser, Id. 242; Stevens v. Pierce, 151
Mass. 207; 23 N. E. 1006; Sutton v. Temple, 12 Mees. & W.‘52; Hart
In the absence of fraud or a covenant, the pur
v. Windsor, Id. 68.
chaser of real estate, or the hirer of it for a term, however short, takes
will serve the purpose
it as it
and determines for himself whether
for which he wants it. He may, and often does, contemplate making
to his wants.
But there are good
to adapt
extensive repairs upon
furnished
different rule should apply to one who hires
reasons why
few weeks or months.
few days, or
room, or a furnished house, for
Its ﬁtness for immediate use of
particular kind, as indicated by its
element entering into the con
a
far
more
important
appointments,
One who lets for
mere lease of real estate.
tract than where there
house provided with all furnishings and appointments
short term
for immediate residence may be supposed to contract in reference to
as
habitation. An im
well-understood purpose of the hirer to use
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portant part of what the hirer pays for is the opportunity to enjoy
delay, and without the expense of preparing it for use. It is
very difficult, and often impossible, for one to determine on inspection
whether the house and its appointments are ﬁt for the use for which they
are immediately wanted, and the doctrine caveat emptor, which is or
dinarily applicable to a lessee of real estate, would often work injustice
if applied to cases of this kind. It would be unreasonable to hold, under
such circumstances, that the landlord does not impliedly agree that what
he is letting is a house suitable for occupation in its condition at the
time.
This distinction between furnished and unfurnished houses in
reference to the construction of contracts for letting them, when there
are no express agreements about their condition, has long been recognized
in England, where it is held that there is an implied contract that a
furnished house let for a short time is in proper condition for immediate
occupation as a dwelling. Smith v. M arrable, 11 Mees. & W. 5; Wilson
v. Hatton, 2 Exch. Divi. 336; Warehouse C0. v. Carr, 5 C. P. Div. 507;
Sutton Y. Temple, ubi supra," Hart v. Windsor, ubi supra Bird v. Lord
E. 317; Charsley v. Jones, 53 S. P.
Greville,
Cababe
B. Div. 280.
Cush. 89, Chief Justice Shaw recognizes the
In Dulton v. Gerish,
'doctrine as applicable to furnished houses; and in Edwards v. McLean_,
122 N. Y. 302; 25 N. E. Rep. 483; Smith v. Marrable, and Wilson v.
Hutton, cited above, are referred to with approval, although held inap
plicable to the question then before the court. See Gleves v. Willoughby,
Hill, 83; Franklin v. Brown, 118 N. Y. 110, 23 N. E. 126. We
lease of
are of opinion that in
completely furnished dwelling house for
an implied agree
summer watering place there
single season at
ﬁt for habitation without greater preparation
ment that the house
for
short time might reasonably be expected to make
than one hiring
was designed.
to
the
use for which
in appropriating
Judgment affirmed.
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IWILES

v.

TRACEY, in Ky.

Ct. of App., Jan. 3d., 1906—28 Ky. L. Rep. 621,
89 S. W. 1128.

_
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Plaintiff appeals from
demurrer to her peti
judgment sustaining
tion.
O’REAR,
. Appellees,
landlords, owned
two-story building, the
lower story of which was let to tenants and the upper story to appel
lant.
The building fell because structurally insecure, and damaged
She sues the landlords to recover the damages.
appellant’s furniture.
In Franklin v. Tracy, 25 Ky. L. Rep. 1409, 77 S. W. 1113, 63 L.
R. A. 649,
was held that there was no implied warranty by the land
lord that the tenement was ﬁt or safe; that the tenant leases, as one
buys such property, with the duty to look and take notice for himself
of its condition. In this case, to avoid the effect of the opinion above
cited,
admitted, and to conform presumably to the response to the
petition for
rehearing in that case (25 Ky. L. Rep. 1409, 78 S. W.
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1112, 63 L. R. A. 949), appellant here amended her petition in this case,
and alleged that she was tenantof the upper story alone, that the de
fendants had let the lower story to other tenants, and that appellees had
retained and reserved control and possession of the walls and foundation
of the building.
The desire was to bring the allegations of this plead
ing up to the rule as stated by some text-writers and courts, that where
the landlord lets portions of a tenement to diﬁerent tenants, reserving
a common entry, hallway, or stairway, which is not let to any of them,
but is reserved for the use of all, he is liable for injuries occurring
in such reserved portion by reason of its defective condition. This case
falls short of the doctrine relied on.
Although it is stated that the
landlords retained possession and control of the walls and foundation,
the pleading shows the fact to be that the possession of the entire prem
While if the landlord had reserved, for
ises had been parted with.
example, a stairway for the common use of all his tenants, it could not
be said that any of them had exclusive control of
or that all together
had.
It was then his duty to keep
in repair, not by reason of any
were his licensees,
implied covenant to that effect, but, as those using
he owed them the duty to keep the passageway in reasonably safe and ﬁt
condition for their use. But here there could have been in fact no
The _technical averment
reservation of possession or control.
an
ideality, and inconsistent with the essential conditions resulting from the
reduced to
facts alleged in the petition. It then
legal conclusion,
and does not help an otherwise defective pleading. There
no allega
tion that the defective condition of the building was known to the land
lords, or that the defect was concealed or warranted against by them.
Judgment aﬁirmed.

SIGGINS

v. McGILL,
-—72 N.

J.

PITNEY,

in New Jersey Court of Err. and App., Nov.
L. 263, 62 At]. 411, 111 Am. St. Rep. 666.

Plaintiﬁ

20, 1905

a

a

a

J

was
tenant of the defendants, occupying an
There were
building owned by them in Jersey City.
several apartments in the building, and these were separately rented
The halls and stairways
to diﬁerent families.
out by defendants
While de
of the building were used in common by several tenants.
scending one of these stairways the plaintiff stumbled and fell, sus
This action was brought to recover com
taining personal injuries.
pensation therefor from the landlords, upon the ground that the plaint
iff’s fall was due to the bad condition of the stair covering.
The verdict and consequent judgment were in favor of the plaintiff.
verdict in favor
There were motions for nonsuit and for direction of
They were based in part
of defendant, both of which were denied.
upon the ground that plaintiff knew, or ought to have known, the con
dition of the stair covering, and either had assumed the risk or by his
These grounds were
own negligence had contributed to his injury.
at
least
there being
disputable questions of fact for the
untenable,
.

apartment in
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jury’s determination with respect to the plaintiff’s knowledge of the
condition of the stairs and with respect to his care while using them.
The motions were based, also, upon the ground that thereOwas no lia
bility on the part of the landlords for the condition of the staircase.
The learned trial justice, having refused the motions, submitted the
case to the jury with this instruction—that
since the building was oc
cupied by several families, who had the use of the halls and stairways
in common, there rested upon the defendants the duty of using reason
able care to keep the halls and stairways in proper condition for the
common use of the tenants.
To this instruction, as well as to the
denial of the motions, exception was duly sealed.
In this state it is established as a general rule that the landlord is
not liable for injuries sustained by a tenant or his family, or guests,
by reason of the ruinous condition of the premises demised, there being
upon the letting of a house or lands no implied contract or condition
that the premises are or shall be ﬁt and suitable for the use of the
tenants.
So it was held by the supreme court, in Naumberg v. Y ouny,
44 N. J. L. 331, 43 Am. Rep. 380; Mullen v. Rainear, 45 N. J. L.
520; Clyne v. Helms, 61 N. J. L. 358, 39 Atl. 767, and Land v. Fitz
gerald, 68 N. . L. 28, 52 Atl. 229, and, by this court in Murray v. Al
bertson, 50 N. J. L. 167, 7 Am. St. Rep. 787, 13 Atl. 394.
But it is recognized that this rule does not apply to those portions of
his property (such as passageways, stairways and the like) that are not
demised to the tenant, but are retained in the possession or control of the
landlord for the common use of the tenants and those having lawful occa
sion to visit them, the ways being used as appurtenant to the premises de
mised.
With respect to such ways it has been held by our supreme court
that the landlord is under the responsibility of a general owner of real es
tate who holds out an invitation to others to enter upon and use his prop
erty, and is bound to see that reasonable care is exercised to have the pas
sageways and stairways reasonably ﬁt and safe for the uses which he has
invited others to make of them: Gillvon v. Reilly, 50 N. . L. 26, 11 Atl.
481; Gleason v. Boehm, 58 N. J. L. 475, 34 Atl. sse, 32 L. R. A. 645.
This doctrine, we think, is indubitably sound. It is in nowise opposed to
the rule which exempts the landlord from liability for the condition
of the premises that are demised, but is plainly distinguishable there
from. In the case of a demise, the entry and occupancy are pursuant
to an estate vested in the tenant and are exclusive of the landlord,
while in the case of passageways and stairways that are retained in the
legal possession of the landlord and are simply used by the tenants
as appurtenances
to the property demised to them, their ingress and
This is the
are
virtue
either of invitation or of necessity.
by
egress
ground of the distinction as pointed out in Looney v. McLean, 129
Mass. 33, 37 Am. Rep. 295, cited with approval in Gillvon v. Reilly,

J

J

50

N.

J.

307, 27

L.
Atl.

ing injured

J.

In Phillips v. Library Co., 55 N.
L.
26, 11 Atl. 481.
478, which was a case of one of several tenants of a build
while using a path to the rear that was arranged for the
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common use of the tenants, this court affirmed the
the landlord for the condition of the path.
The judgment under review should be aﬂirmed.

responsibility

of

Right to Emblements.
OLAND

v.

BURDWICK, in B. R.,

Easter, 38 Eliz.—A. D. 1597, Cro. Eliz. 460.
Same case 5 Coke 416, Godsb. 189, 190, Moor 394.

A feme holding land during widowhood sowed corn, and before harvest
took baron; and in trespass by the baron against the lord of the manor
for taking the corn, the question was who should have it. It was ad
judged for the lord by POPHAM, C. . and CLENGH, .; FENNER, ., con_
CLENCH, ., said there is a difference when
tra, and GAWDY,
., absent.
the estate of him who sows the land is determined by his own act, by a
And there
casualty, and when by the act of the law or by another man.
fore in this case, if the feme had let the land, and the lessee had sown
and afterwards the feme had taken baron, yet the lessee should have
the corn.
But
the determination be by the act of him who sows the
land
otherwise.
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Right to Estovers.
ANDERSON

v.

COWAN, in Iowa. Sup. Ct., Oct. 20, 1904-125 Iowa,
101 N. W. 92, 106 Am. St. Rep. 303.

Action by lessor to enjoin
timber trees for ﬁre wood.

lessee

259,

for term of ﬁve years from cutting

is

it

is

1

82:

1

is

J

. The lease contains no reference
to the use of timber for
LADD,
an incident
ﬁrewood, but appellees insist that the right to estovers
to be implied from the mere leasing of the farm, and such was l111
Wood on Landlord and Tenant,
doubtedly the rule at common law:
sec. 247;
Taylor on Landlord and Tenant, sec. 350. See 18 Am.
Eng. Ency. of Law, 448; Van Deusen v. Young, 29 N. Y. 9; Wright
v. Roberts, 22 Wis. 161; Webster v. Webster, 33 N. H. 18, 66 Am. Dec.
This
705.
conceded, but
argued that the common of estovers

is

a

is

a

is

it

so out of harmony with the spirit of our institutions that
ought
That the com
not to be adopted as
part of the law of the state.
not questioned, and appellant has
mon law obtains in this state
not taken the trouble to point out any differences between our situation
and that of the people of England which should lead to the rejection
of this particular portion of it.
Many decisions, in liberally inter
reason therefor
preting the rules relating to estovers, have given as
the existence of more extensive forests here than in England, and the
necessity of reducing the land to cultivation; but we have found none
suggesting the rejection of the doctrine entirely as inimical to our in
abundant, and cutting
stitutions. In many of the states woodland
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life or for

years has been allowed under cir
Tiedeman on
regarded as waste there:
Real Property, 69; Proﬂitt v. Henderson, 29 Mo. 325; 4 Kent’s Com
76.
Mr. Washburn, in- his work on Real Property, says
mentaries,
that: “In respect to what timber and what trees may be used for ﬁre
wood, and whether the cutting of trees, though for neither of these
uses, would be waste, depends upon the usages of the country, the
customary mode of managing lands, and the manner in which the in
heritance would be affected by such cutting, rather than the rules
of the English common law; the rule here as to waste being that noth
ing which does not prejudice the inheritance of those who are entitled
to the remainder or reversion can be deemed waste”: 1 Washburn on
Real Property, 128 at seq.
be

In large portions of this state there were no native forests, and in
these innumerable artiﬁcial groves have been planted. In others, native
timber is found in abundance, and, while not enough in any part to per
mit of indiscriminate destruction, we cannot say that because of local
conditions the common of estover ought not to be regarded as a part of
1 Housebote,
the law of the land.
being
Estovers are of three kinds:
a sufficient supply of wood to repair and burn in the house; 2. Plow
bote for making and repairing instruments of husbandry; and 3.
The tenant is allowed to
Haybote, for repairing hedges and fences.
cut only for present use on the premises, and not elsewhere, and only
on such as may be suitable for the purpose.
Few, if any, houses in
this state have been constructed from native timber and rarely will
timber be made use of in the repairs of the house, or in the making
instruments of husbandry, or in the repair of fences, save in replacing
The dead and fallen timber is usually of no value save for
of posts.
fuel, and ordinarily the only beneﬁt the tenant obtains from the wood
lots is the fuel for his stove. Indeed, it is of little value for any other
is
This, undoubtedly, the tenant may burn as ﬁrewood.
purpose.
said in Coke on Littleton, 53b, that, if there is suﬂicient dead wood
for fuel, the tenant has no right to cut down growing trees for that
purpose, and in Simmons v. Norton, 7 Bing. 640, it was held that in
felling trees for repairs only those suitable might be taken. According
See
to Blackstone the tenant was not permitted to cut timber trees:
And this appears to have been the
Coo1ey’s Blackstone, 122, 144.
In M cCull0ugh v. Irvine’s E'xrs.,
view of Coke: Coke on Littleton, 53.
13 Pa. St. 438, the court held that whether cutting timber will be
deemed waste depends on the custom of farmers, the situation of the
timber trees have been planted,
country, and the value of the timber.
they are presumed to have been placed to meet the special purposes of
the owner, as to serve as an ornament to his farm, or as a windbreak
for his stock; and in determining whether any may be appropriated
by the tenant the use of the owner designed for them is always to be
kept in view. Indeed, it may be safely laid down that the main object
had in planting an artiﬁcial grove is not ordinarily to raise fuel, and
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that growing trees

so planted may not be cut down without the owner’s
assent.
With respect to the native forests we are‘ inclined, because
of the conditions in this state, to adhere to the common law more strictly
than has been done in other jurisdictions in this country, and, unless
growing trees are such as are customarily cut down for ﬁrewood, the
tenant ought not to be permitted to make use of them for this pur
In the instant case the defendants cut for fuel, besides the
pose.
dead and fallen timber, a number of live trees.
They were of a kind
ordinarily used in that vicinity for fuel, were suitable for that purpose
only, and whether their removal worked any injury to the reversion
was in dispute.
The witnesses were before the court, and, in view of
its superior opportunities of weighing the testimony, we are not in
clined to interfere with the decree.

Affirmed.
Apportionment

ANON, Mich.,

30

of Rent on Destruction.

Edw. I, Year Book,

30

&

31,

Edw. I, p.

476.

A man demanded arrears of a rent, &c. for a mill leased for a term
of years.
The defendant said that the mill was burned by the Scots
&c. ; and that consequently he ought not to pay the rent; and the same
plaintiff brought a writ of covenant respecting the same mill, stating
that the defendant ought to have left the mill at the end of the term
in as good a state &c.; and the defendant gave the same answer, whereby
he was bound without‘ exception.
RICHARDS LeTAVERNER’S CASE, Trinity,
Dyer

35

Hen.

8.-—A. D.

1544—

56a.

A man makes a lease for years of land, and of a ﬂock of sheep, render
ing certain rent, and all the sheep died. It was asked upon indenture
of Richards le Taverner, whether this rent might be apportioned. And
some were of opinion that it should not, although it is the act of God,
and no default in the lessee or lessor; as if the sea comes upon part
of the land leased, or part is burned with wild-ﬁre, which is the act of
God, the rent is not apportionable, but the entire rent shall issue out of
Otherwise it is if part be recovered or evicted by an
the remainder.
And of this opinion were
elder title, then it is apportionable.
BROMLEY, PORTMAN, HAms, sergeants, LUKE, justice, BROOKE, and sev
But MARVYNE, BROWN, justices, Townsmm, GRIF
eral of the temple.
But all thought it was good equity and
FITH, and FosTER, e contra.
And afterwards this case was argued in
reason to apportion the rent.
the readings by MOORE, in the following lent. And it seemed to him and
to BROOKE, HADLEY, FoRTEsouE and BROWN, justices, that the rent
should be apportioned, because there is no default in the lessee.
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Ct. of App., 1863—26 N.

733, Pattee

Y.

498,

Finch

367.

Action for rent on rooms on second story which had been destroyed by
ﬁre before the rent accrued.

J

ROSEKRANS,
.—The opinion delivered by Justice Emott in this case,
the Supreme Court, is a correct exposition of the law a_ppllCal)l6 to
it, and for the reasons stated therein, the judgment should be aﬂirmed.
The case of Stockwell v. Hunter, 11 Metc. 448, may be added to the
authorities cited by Justice Emott to show that a lease of basement rooms
or chambers, in a building of several stories in height, without any stip
ulation, by the lessor or lessee, for rebuilding, in case of ﬁre or other
casualities, gives the lessee no interest in the land upon which the build
ing stands, and that if the whole building is destroyed by ﬁre, the lessee’s
interest in the demised rooms is terminated, and the lessor may, after
the destruction of the building, enter upon the soil and rebuild upon the
ruins of the former ediﬁce.
It may be added that at common law, where the interest of the lessee
in a part of the demised premises was destroyed by the act of God,
so that it was incapable of any beneﬁcial enjoyment, the rent might be
In Rolle’s Abridgment, 236, it is said that if the sea
apportioned.
break in and overﬂow a part of the demised premises, the rent shall
be apportioned,
for, though the soil remains to the tenant, yet as the
sea is open to every one, he has no exclusive right to ﬁsh there.
A
distinction is taken between an overﬂow of the land by the sea, and fresh
water, because, though the land be covered with fresh water, the right
of taking the ﬁsh is vested exclusively in the lessee, and in that case the
In the latter case the tenant has a bene
rent will not be apportioned.
ﬁcial enjoyment, to some extent, of the demised premises, but in the
former he has none, and if the use be entirely destroyed and lost, it is rea
sonable that the rent should be abated, because the title to the rent is
founded on the presumption that the tenant can enjoy the demised
Com. Land. and Ten. 218; Gilb. on Rents,
premises during the term.

in

182.

Where the lessee takes an interest in the soil upon which a build
ing stands, if the building is destroyed by ﬁre, he may use the land
upon which it stood, beneﬁcially, to some extent, without the build
ing, or he may rebuild the ediﬁce; but where he takes no interest in
the soil, as in the case of a demise of a basement, or of upper rooms
in the building, he cannot. enjoy the premises in any manner after
He
the destruction of the building, nor can he rebuild the ediﬁce.
cannot have the exclusive enjoyment of the vacant space formerly
The effect of the destruction of the
occupied by the demised rooms.
building, in such a case, is analogous to the effect of the destruction of
demised premises by the encroachments of the sea, mentioned in Rolle’s
Abridgment; and the established rule for the abatement or apportion
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ment of the rent should be applied in the former as well as in the latter
case.
The same reason exists for its application in both cases.
But even if the lessee’s interest in the demised apartment, in a case
like this, was not terminated by the total destruction of the building,
it may be doubted whether the lessor could recover rent so long as he
failed to give the demised upper rooms the support necessary to them
for special enjoyment. The rule seems to be settled in England, that
where a house is divided into different ﬂoors or stories, each occupied
by different owners, the proprietor of the ground ﬂoor is bound, by the
nature and condition of his property, without any servitude, not only
to bear the weight of the upper story, but to repair his own property so
that it may be able to bear such weight. The proprietor of the ground
story is obliged to uphold it for the support of the upper story.
Humphrey v. Brogden, 12 Q. B. 739; s. c. 1 Eng. Law and Eq. 241;
Rowbothem V. Wilson, 36 Id. 236; Harris '0. Roberts, 6 El. & Br. 643;
s. c. 7 Id. 625.
In the case last cited the duty of such support is
In a lease of upper rooms by
recognized as a general common law right.
the owner of the entire building, a covenant should be implied on the
part of the lessor to give such support to the upper rooms as is necessary
It has been decided in this court that
for their beneﬁcial enjoyment.
the statute forbidding the implication of covenants in conveyances of
real estate, does not apply to leases for years.
Mayor of New Y ork V.
Maybee, 3 Kern. 151; Vernam V. Smith, 15 N. Y. 332, 333.
DENIO, C.
The judgment should be aﬁirmed.
., SELDEN, BALCOM,
and MERVIN,
., concurred.
The dissenting opinion of WRIGHT, ., concurred in by DAVIES, ., is
omitted.
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J

J

J

Liability for \Vaste.
ANON., in Common Bench, 6 Eliz.—A. D. 156-1.—Cases
Kellwey, p. 206, pl. 10.

In

rep. by Dalison in

Waste was assigned in a parish, in that the lessee suffered
wall adjoining the parish to become ruinous, whereby the land be
came ﬂooded by the tide. Carus moved that this could not be assigned
for waste, because no limit can be put to the shore, and it is as if waste
DYER (C.
It
should be assigned of .a house destroyed by tempest.
.)
seems reasonable that if there should be a small breach in the bank
or wall, and the tenant suffers it to continue so that later the violence
of the sea destroys the whole wall and ﬂoods the land, this is waste;
for the lessee might easily have prevented it in the beginning. But if
it was suddenly done by the violence of the water, that might be pleaded
in bar. And he said that this was a rare case, and he demanded of the
clerks if they had any precedent for such an assignment, and they said
no. In another action of waste the same year it was held by DYER (C.
.), that if the lessee for years permits the banks
J.) and WELSH
waste.

a sea

J

(J
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of the sea to decay so that the adjoining land is ﬂooded by the ﬂowing
But where it is by a storm of the sea it is otherwise,
sea, this is waste.
which note. * * *
And observe also, that the same year Walter Grifﬁn brought waste,
and assigned that the lessee permitted the banks of the river Trent to
wash away and remain unrepaired, through which the water broke the
banks and ﬂooded the land, by his default. And it was held by all the
judges that this was waste; for the Trent is not so violent but that the
lessee
by vigilence and industry might easily enough maintain the
But the violence of the sea is such that it could not by any
banks.
care be restrained; so that if the sea tempestuously breaks its bounds, and
ﬂoods the land, this is not waste.
COUNTESS OF S$¥,EWSBURY’S CASE, in King’s Bench, Mich.
Eliz.—A. D. 1600-5 Coke 13b.

42

& 43

The countess of Shrewsbury brought an action on the case against
Richard Crompton, a lawyer of the Temple, and declared, that she leased
to him a h‘ouse at will, and that he so carelessly and negligently kept his
ﬁre that the house was burned; to which the defendant pleaded not
guilty, and was found guilty, &c. And it was adjudged that for this
permissive waste no action lay, against the opinion of Brooke in the
abridgment of the case of 48 Edw. III, 25, Waste 52. And the reason
of the judgment was because at the common law no remedy lay for waste
either voluntary or permissive against a tenant for life or years, because
the lessee had an interest in the land by the act of the lessor, and it was
his folly to make such lease, and not restrain him by covenant, condition,
or otherwise, that he should not do waste.
So, and for the same reason
a tenant at will shall not be punished for permissive
waste.
But the
opinion of Littleton is good law, § 71: if lessee at will commits voluntary
waste viz. in abatement of the houses, or in cutting of the woods, there
a general action of trespass lies against him; for, as it is said in 2 & 3
Phil. & Mary, Dyer 122b, when a tenant at will takes upon him to do
such things which none can do but the owner of the land, these amount
to the determination of the will, and of his possession, and the lessor
shall have a general action of trespass without any entry. * * *
As to liability on covenant
post, Covenants. —-.
Tenant’s

SAUNDERS’

to repair

and return

in good condition,

see

Right to Open and Work Mines.

CASE, in the Common Pleas, Trinity Term,
1599-5 Coke 12.

41

Eliz.—A.

D.

Saunders brought an action of waste against Marwood, assignee of
The de
the term in the tenements, for waste done in digging seacoals.
fendant pleaded in bar, that the ﬁrst lessee, who opened the mine,
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5.

it,

granted to him all his interest in the land with all proﬁts, excepting
and reserving always to himself and his heirs all beneﬁts and proﬁts
of the mine Anglice (the coal-mine), in the said parcel of land, and
all fallen trees; and averred that the said mine was at the time of the
and yet is open.
assignment
Whereupon the plaintiff demurred in
law. And on great deliberation it was adjudged for the plaintiff: and
in this case three points were resolved:
1. If a man hath land in part of which is a coal-mine open, and he
leases the land to one for life or for years, the lessee may dig in it; for
as much as the mine is open at the time, &c., and he leases all the land,
it shall be intended that his intent is as general as his lease is, scil.
that he shall take the proﬁt of all the land, and by consequence of the
mine in it. See 17 Edw. III, 7 a, b, John Hull’s Case, accord; and so
the doubt in Fitz. Nat. Brev. 149 G is well explained.
2. If the mine were not open but included within the bowels of the
earth at the time of the lease made, in such case by leasing the land
the lessee cannot make new mines, for that shall be waste. Fitz. Nat.
Brev. 59, & 22 Hen. VI, 18b, accord.
3. If a man hath mines hid within his land, and leases his land and all
mines therein, there the lessee may dig for them, for whenever anyone
grants anything he is understood to grant that without which the thing
itself may not be, and therewith agrees 9 Edw. IV, 8, where it is said,
that if a man leases his land to another, and in the same there is a
mine (which is to be intended of a hidden mine) he cannot dig for
it; but if he lease the land and all mines in it, then although the mines
be hidden, the lessee may dig for them; and by consequence the digging
of the mine in the principal case was waste in the ﬁrst lessee.
4.
It was resolved that although the mine be ﬁrst opened by the ﬁrst
waste in him.
lessee, yet if his grantee dig in
It was resolved that the exception was void; for, ﬁrst, by the ex
not
ception of the proﬁts of the mine, or of the mine itself, the land
and then
follows, that he hath excepted that which he
excepted;
man assigns his term, and excepts the
could not have or take; as
timber trees on the land or the gravel or clay within the land,
void,
for he cannot except to himself
thing which doth not belong to him by
was said, that forasmuch as the lessee ﬁrst
the law. And although
opened the mine, and thereby committed the waste, and so had quodam
to himself and
his wrong had subjected himself
modo appropriated
should be
to lose the place wasted and treble damages,
reason that
to himself and so continue punishable for the waste of
he might keep
which he was the ﬁrst author; but nothwithstanding that
was resolved
as above, for his wrong which he committeth cannot divest the interest
in the mine, being in the land demised to him out of the lessor; and
therefore he cannot except that to himself which belongs to another.
*
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ASTRAY

v.

BALLARD, in King's
185. 2

Jones

71.

or rannnoro.

Bench, 29 Car. 2.—A. D. 1677—2 Lev.
Abridged from Levinz.

it,

Trover, not guilty pleaded, special verdict. One seised in fee of lands
wherein were mines opened, by indenture leased the lands and mines
therein to defendant, who opened a new coal mine and there dug the
coals for which this action was brought.
The question was whether
the lease gave right to open new mines.
It was said for the plaintiﬁ
that it did not, citing Coke Lit. 54 b, and Lif0rd’s Case, 11 Coke 46,
For defendant it was agreed that Coke Lit. 54b is as cited; but to war
rant his opinion he cites, Saunders’s Case, 5 Coke, which does not war
rant
nor does any other book. But the COURT held, that by the words
land and mines, there being mines open at the time of the demise, no
mines pass but those open; and gave judgment for the plaintiff.
Termination of Relation.

LOW

v.

ELWELL, in

Muss. Sup. Judicial Ct., Nov. Term,
309, 23 Am. Rep. 272.

1876—121 Mass.

a

it

Tort for assault in forcibly entering and ejecting plaintiﬁ from her
Plaintiff’s husband had rented the house orally, oc
dwelling house.
two years, and been given notice to quit. The case comes here
cupied
on agreed facts, by consent of parties without verdict.
If the agreed
facts justify defendant, there should be
nonsuit; otherwise, the case
to stand for assessment of damages.

A

a

is

a

a

is

is

a

is

J

GRAY, C. .
tenant holding over after the expiration of his tenancy
mere tenant at sufferance, having no right of possession against his
landlord.
If the landlord forcibly enters and expels him, the landlord
for the forcible entry. But he
not liable to an action
be
indicted
may
of tort for damages either for his entry upon the premises, or for an
assault in expelling the tenant, provided he uses no more force than
The tenant cannot maintain an action in the nature of tres
necessary.
pass quare clausum fregit, because the title and the lawful right to the
possession are in the landlord, and the tenant as against him, has no right
He cannot maintain an action, in the nature
of occupation whatever.
of trespass to his person, for
subsequent expulsion with no more force
than necessary to accomplish the purpose; because the landlord having
obtained possession by an act which, though subject to be punished by
not one of which the tenant has any
the public as
breach of the peace,
right to complain, has, as against the tenant, the right of possession of
the premises; and the landlord, not being liable to the tenant in an
action of tort for the principal act of entry upon the land, cannot be
liable to an action for the incidental act of expulsion, which the landlord
merely because of the tenant’s own unlawful resistance, has been obliged
To hold otherwise would
to resort to in order to make his entry effectual.
land
without
enable
utterly
right, to keep out the
occupying
person,

'
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lawful

owner until the end of a suit by the latter to recover the possession
to which he is legally entitled.
This view of the law, notwithstanding some inconsistent opinions, is
in accordance with the current of recent decisions in England and in this
Commonwealth.
In Turner v. M eymot, 7 Moore, 574, S. C. 1 Bing. 158, it was decided
that a tenant whose term had expired could not maintain trespass against
his landlord for forcibly breaking and entering the house in his absence.
In Hillary V. Gay, 6 C. & P. 284, indeed, Lord Lyndhurst at nisi prius,
while recognizing the authority of that decision, ruled that if the land
lord, after the expiration of the tenancy, by force put the tenant’s wife
and furniture into the street, he was liable to an action of trespass quare
clausum fregit.
And in Newton V. Harland, 1 Man. & Gr. 644; S. C.
1 Scott N. R. 474; a majority of the court of common pleas, overruling
decisions of Baron Parke and Baron Alderson at nisi prius, held that
under such circumstances the landlord was liable to an action of trespass

for assault and battery.
But in Harvey V. Brydges,

14 M. & W. 437, Baron Parke stated his
opinion upon the point raised in Newton V. Harland, as follows: “Where
a breach of the peace is committed by a freeholder, who, in order to get
into possession of his land, assaults a person wrongfully holding posses
sion against his will, although the freeholder may be responsible to the
public in the shape of an indictment for a forcible entry, he is not liable
to the other party. I cannot see how it is possible to doubt that it is a
perfectly good justiﬁcation to say that the plaintiff was in possession of
the land against the will of the defendant, who was owner, and that he
entered upon it accordingly; even though, in so doing, a breach of the
peace was committed.” Baron Alderson concurred, and said that he re
tained the opinion that he expressed in Newton V. Harland, notwithstand
the decision of the majority of the court of common pleas to the con
trary. The opinion thus deliberately adhered to and positively declared
by those two eminent judges, though not required by the adjudication in
Harvey V. Brydges, is of much weight. In Davis V. Barrell, 10 C. B. 821,
825, Mr. Justice Cresswell said, that the doctrine of Newton V. Harland
had been very much questioned.
And it was ﬁnally overruled in Blades
V. Hiygs, 10 C. B. (N. S.) 713, where, in an action for an assault by
forcibly taking the defendant’s property from the plaintiff’s hands, using
no more force than was necessary, Chief Justice Erle, delivering the
uanimous judgment of the court, approved the statement of Baron Parke,
“In our opinion, all that is so said of the
above quoted, and added:
right of property in land applies in principle to a right of property in
If the owner was
a chattel,
and supports the present justiﬁcation.
compellable by law to seek redress by action for a violation of his right
of property, the remedy would be often worse than the mischief, and the
law would aggravate the injury, instead of redressing it. See also Lows
V. Telford, 1 App. Cas. 414, 426.
In Commonwealth V. Haley, 4 Allen, 318, the case was upon an indict
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ment for forcible entry, and no opinion was required or expressed as to
the landlord’s liability to a civil action.
11 Pick. 379, turned upon a.
_ The judgment in Sampson V. Henry,
question of pleading. The declaration, which was in trespass for an as
sault and battery (alleged that the defendant assaulted the plaintiff, and
with a deadly weapon struck him many heavy and dangerous blows. The
pleas of justiﬁcation merely averred that the defendant was seised and had
the right of possession of_ a dwelling house, that the plaintiff was unlaw
fully in possession thereof and forcibly opposed the_defendant’s entry,
and that the defendant used no more force than was necessary to enable
him to enter and to overcome the plaintiffs resistance; but did not deny
the use of the dangerous weapon and the degree of violence alleged in
the declaration; and were therefore held bad, in accordance with Gregory
V. Hill, 8 T. R. 299, there cited.
The remarks of Mr. Justice Wilde,
denying the right of a party dispossessed to recover possession by force
and by a breach of the peace, would, if construed by themselves, and
extended beyond the case before him, allow the tenant to maintain an ac
tion of trespass against the landlord for entering the dwelling-house, in
direct opposition to the judgment delivered by the same learned judge, in
another case, between the same parties, argued at the same term and
decided a year after.
Sampson V. Henry, 13 Pick. 36.
In the latter case, which was an action for breaking and ‘entering the
plaintiff’s close, and for an assault and battery upon him, the court held
the plea of liberum tenementum was a good justiﬁcation of the charge of
breaking and entering the house, but not of the personal assault and bat
tery. That decision, so far as it held that the landlord was not liable to
an action of trespass quare clausum fregit by a tenant at sufferance for a
forcible entry, has been repeatedly aﬁirmed. M eader V. Stone,,7 Met. 147 ;
Miner V. Stevens, 1 Cush. 482, 485; Mason V. Holt, 1 Allen 45; Curtis
And, so far as it
V. Galvin, 1 Allen 215; Moore v. Mason, 1 Allen 406.
allowed the plaintiff to recover, in such an action, damages for the inci
dental injury to him or to his personal property, it has been overruled.
Eames V. Prentice, 8 Cush. 337; Curtis V. Galvin, ubi supra.
It has also been adjudged that a landlord, who, having peaceably en
tered after the termination of the tenancy, proceeds, against the tenant’s
opposition, to take out the windows of the house, or to forcibly eject the
tenant, is not liable to an action for an assault, if he uses no more force
M ugford V. Richardson, 6 Allen, 76;
than is neecssary for the purpose.
Winter V.'Stevens, 9 Allen, 526. For the reasons already stated, we are
all of opinion that a person who has ceased to be a tenant, or to have
any lawful occupancy, has no greater right of action when the force ex
with the landlord’s forcible
erted against his person is contemporaneous
_
entry upon the premises.
Our conclusion is supported by the American cases of the greatest
weight. Jackson V. Farmer, 9 Wend. 201; Overdeer V. Lewis, 1 W. &
S. 90; Kellam V. Jonson, 17 Penn. St. 467; Stearns V. Sampson, 59
Maine, 568; Sterling V. Warden, 51 N. H. 217. The opposing decisions
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are so critically and satisfactorily examined in an elaborate article upon
this subject in 4 Am. Law Rev. 429, that it would be superﬂous to refer
‘
to them particularly.
_
The tenancy of the plaintiff’s husband under an oral lease was but a
tenancy at will, which by the written lease from his landlord to the de
fendant, and reasonable notice thereof was determined, and he became
a mere tenant at sufferance.
Pratt V. Farrar, 10 Allen, 519. It being
admitted that, if the defendants had the right to remove the plaintiffs by
force, no more force was used than was reasonably necessary, this action
cannot be maintained.
Plaintiﬁ nonsuit.

TENANTS AT WILL.
Tenant at

I1ITTI4ETON’S TENURES,

Will

Sec. 68

Deﬁned.

(Littlet0n died A. D.

1482.)

Tenant'at will is where lands or tenements are let by one man to
another, to have and to hold to him at the will of the lessor, by force of
which lease the lessee is in possession.
In this case the lessee is called
tenant at will, because he has no certain nor sure estate, for the lessor
may put him out at what time it pleases him. Yet if the lessee sows the
land, and the lessor, after it is sown and before the corn is ripe, put him
out, yet the lessee shall have the corn, and shall have free entry, egress,
and regress to cut and carry away the corn, because he knew not at
what time the lessor would enter upon him. Otherwise it is if tenant
for years, who knows the end of his term, sows the land, and his term
ends before the corn is ripe. In this case the lessor, or he in reversion,
shall have the corn, because the lessee knew the certainty of his term
.
and when it would end.
Also if a man make a deed of feoffment to another of cer
Same § 70.
tain lands, and deliver to him the deed, but not livery of seisin ; in this
case he to whom the deed is made may enter into the land and hold and
occupy it at the will of him who made the deed, because it is proved by
the words of the deed that it is his will that the other should have the
land. But he who made the deed may put him out when it pleaseth
him.

COKE LIT.

55a.—A.

D. 1620?

It is regularly true that every lease at will must in law be at the will
of both parties; and therefore when the lease is made to have and to
hold at the will of the lessor, the law implyeth it to be at the will of the
lessee also; for it cannot be only at the will of the lessor, but it must be
at the will of the lessee also. And so it is when the lease is made to have
and to hold at the will of the lessee, this must be also at the will of the
lessor.
And so are all the books that seem prima facie to differ clearly

reconciled.
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20 Hen.

7.-—A. D. 1505.—Keilwey

65a.

In

debt the plaintiff counted on his lease to the defendant to have at
the lessor, rendering annually 20 s., and so from year to
year at the will of the lessor, and for so much arrear at such a day action
accrued to the plaintiff, for the sum demanded.
On which came
axley for the defendant, and said that after the lease and before the
day, to-wit, at such a day and place, the defendant came to the plaintiff
and declared that he did not wish longer to occupy the land, after
which notice the rent was arrear. The case was argued by all the bar
and by all the bench for this doubt, viz. whether the lessee in such case
should be tenant at the will of the lessor or at the wlll of the lessee,
or at the will of both.

the

will of

Y

J

Faowrxn, (C. .) Sir, it seems to me that it is not at the will of
either, for then we would have a tenant at liberty to terminate his es
tate at his own will, and so tenant at his own will, which is not reason,
for he did not receive his estate in that manner, but he took his estate
And so it seems to me he should
to hold at the will of the plaintiff.
be held a tenant at the will of the lessor.
And on the other hand, to
adjudge his estate merely at the will of the lessor would be to create a
But this will
perpetuity if the lessor pleased, which is unreasonable.
of the lessor must have a reasonable construction, and should be in this
form, to-wit, if he (lessee) entered and occupied till a rent day is passed
he remains all such year a tenant by the year, so his entry shall charge
him, for in an action of debt against a tenant at will it is proper for the
plaintiff to allege in his declaration that the defendant had entered and
But in such
occupied by virtue of the lease, and this entry is traversable.
declaration against the tenant for years his entry is not traversable, for
he is chargeable without entry, and so a diversity.
But yet the lessee may discharge himself reasonably, and this is as the
year is ended; when he may determine his estate at his pleasure if he
give up the occupation, but if he enter the commencement of the second
year he has charged himself, and become tenant for all that year, and
But the lessor is still at liberty to oust him; for he
so on indeﬁnitely.
made his lease with these words, and also the tenant is not thus prej
udiced, for else if he hold till the last day of the year and then the
But on
lessor oust him he has all his occupation to his own advantage.
the part of the lessor, if the lessee after he had discharged himself one
or two days before the end of the year, from this it follows that he takes
the advantage of all the year, and discharges himself of payment of his
rent by his own act, which is contrary to reason and against the custom
of the realm'; for by such means, if this was the law, no tenant at will
in England could be compelled to pay his rent but at his own pleasure.
*
*
*
And it was adjourned.
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3 Hen.
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8.—A. D. 1512.—-Keilwey

162b.

A lease was made to one R. H. to have to him at his own will, and
itwas held by all the justices of the common bench, that it should be held
at the will of either the lessor or lessee; for if it should be at the will of
the lessee he might will to have it for life; and then it would be a free
hold in him, which may in no way pass without livery, for it is a prin
ciple of law that no man shall have a freehold without livery or what
is equivalent thereto, as livery within the ville or where the king by
matter of record gives land by his letters patent.
And, sir, if land
is leased at the will of the lessor, yet the lessee may notify his lessor that
he does not will longer to occupy the land; and so though he had the
land at the will of his lessor it is in law at the will of both. This matter
is discussed in 35 Hen. 6, & 18 Hen. 6. * * *
Estates at \Vill—How

HENSTEAD’S

Determined.

CASE, in Common Pleas, Mich., Term,
1595,

5 Coke

10.

30

&

37

El1z.—A. D.

A woman, tenant for life of a house and certain land in Shoram in
Kent, made a lease at will rendering rent and afterwards took husband
and she and her husband brought an action of debt for arrearages after
the marriage; and if the lease at will were determined by the inter
marriage or not was the question.
And itwas agreed by the whole court, that the will was not deter
mined by the intermarriage; for although the woman had by marry
ing submitted herself to the will of her husband as her head, yet for
asmuch as it might be prejudicial to the husband to have the lease de
termined for then he would lose the rent to be paid the next day after
the marriage, and it could not be in any manner prejudicial to the wife
if the lease continue but rather to her beneﬁt. And generally it might
be great prejudice to all husbands who intermarry with women who have
tenants at will, for the losing of their rents.
For these causes it was re
solved, that without express matter done by the husband after
the mar
'
riage to determine the will, it is not determined.
The same is the law if a lease be made to a woman at will and she
marries; the will continues notwithstanding the marriage.
So if a
lease be made to three, rendering rent, and one dies, it is no determina
tion of the will; and although nothing can survive, yet because every
joint-tenant is possessed per my & per tout, they shall be charged with
the whole rent; and so the quare in 10 Eliz. Dyer 269 b (pl. 20) well
But in the case at bar, after the marriage the woman herself
resolved.
could not countermand or determine the lease at will, no more than
where she and her husband make a lease at will rendering rent during
the coverture, or if the lease be made to them at will; for she hath sub
mitted herself and all her will to her husband.
And so a feme covert
may have a tenant at will and be tenant at will, and yet she herself

|
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cannot countermand it; because she by her intermarriage hath put her
countermanding power in this case (which doth not concern freeholds
or inheritance) into her husband’s mouth. Also if the husband and wife
lease land at will rendering rent and the husband dies, it is no counter
mand of the will, but the lease continues.
So it was said if two joint
tenants make a lease at will rendering rent and one dies, all survives to
the other and if the lessee continues his possession the survivor shall have
an action for the whole rent for the privity, and it shall not be counter
manded for the one moiety for the mischief which might ensue to lessors,
and the rather because no mischief or prejudice can come to the lessees

in

such case.

SHA\V

v.

BARBER, in

Common Bench, Easter,

Eliz.

43 El1z.—A.

D. 1601.——Cr0.

830.

Ejectione Firmae.
Upon evidence it was agreed by the whole court,
and so delivered for law to the jury, that if a tenant at will make a lease
for years, and the lessee enters, he is only the'disseisor: and a release or
conﬁrmation to the tenant at will afterwards is void, because the pri
WALMSLEY, J., said that so it had been resolved,
vity is determined.
against the opinion in 12 Edw. 4, pl. 12.

LEIGHTON

v.

THIEED, in King’s Bench, Hilary
413, s. c. 1 L. Raym. 707.

Wm.

13

3, 1701—2

Salk.

If H holds lands at will, rendering rent quarterly, the lessor may de
termine his will when he pleases; but if he determines it within a
quarter, he shall lose the rent which should [*414] have been paid for
that quarter in which he determines it. So the lessee may determine
Per
it when he pleases, but then he must pay the quarter’s rent.

Horr,

C.

PARKER

J

.

d.

WALKER

v.

CONSTABLE,

-—A. D. 1769.—3 \Vils. 25.

J

in Kjng"s Bench, Mich.
3 Gray Gas. 412.

10 Geo. 3.

Per WILMOT, C. . and totam curiam: It has not been doubted of
late years (and it was now resolved in this case), that half a year’s
notice to quit possession must be given to a tenant at will; before the
end of which time an ejectment will not lie to turn him out of the
farm. In a case of the demise of Tasker v. Burr, the same point was re
solved by the court of B. R. ; and per Leigh, sergeant, in Easter term, 6
or 7 Geo. 3, the same law was held in the case of an executor of a tenant
at will. In the case at bar, the plaintiﬁ, having been nonsuited for want
of giving such half year’s notice to defendant Constable (a tenant at will)
to quit the premises, moved to set aside the non-suit; and on showing
for the reason
cause, the rule to set aside non-suit was discharged
above in ejectment, for lands in Surrey.
RIGHT

d.

FLOWER

In ejectment it

v.

DARBY, in King's

IlI.—-A. D.

1786.-—1

was found by special

Bench,

Term

Easter Term,

26 Geo.

159.

verdict that May 11, 1781, de
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fendant Darby leased the premises, a house in Salisbury, and occupied
them as a public house from that time under a parol lease at a rent of ten
pounds yearly, the rent to commence from midsummer following; that
he let part of the premises to defendant; and that March 26, 1785,
defendant Darby was served with notice to quit on Sept. 29 following.
On case reserved for the opinion of this court the question was whether
the plaintiff was entitled to recover.

J

LoRn MANSFIELD, C. .: When a lease is determinable on a. certain
event, or at a particular period, no notice to quit is necessary, because
both parties are equally apprized of the determination of the term.
there be a lease for a year, and by consent of both parties the tenant

If

continue in possession afterwards, the law implies a tacit renovation of
the contract.
They are supposed to have renewed the old agreement,
which was to hold for a year. But then it is necessary for the sake of
convenience, that, if either party should be inclined to change his mind,
he should give the other half a year’s notice before the expiration of the
next or any following year: now this is a notice to quit in the middle
of the year, and therefore not binding, as it is contrary to the agreement.
As to the case of lodgings, that depends on a particular contract, and
is an exception to the general rule. The agreement between the parties
may be for a month or less time, and there to be sure, much shorter
notice would be sufficient, where the tenant has held over the time agreed
upon, than in the other case. The whole question depends upon the nature
of the ﬁrst contract.

is

is

it

a

if

a

:to

is

ASHHURST, J.—There is no distinction in reason between houses and
the time of giving notice to quit. It
lands, as
necessary that both
should be governed by one rule. There may be cases, where the same
hardship would be felt in determining that the rule did not extend to
houses as well as lands; as in the case of
lodging house in London,
let
to
tenant
at
to
hold
as
in
the present case:
the
being
Lady-day
landlord should give notice to quit at Michaelmas, he would by that
means deprive the lessee of the most beneﬁcial part of the term, since
notorious that the winter
by far the most proﬁtable season of
the year for those who let lodgings.
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J

BULLER, .— It
taken for granted by the counsel for the plaintiff,
that the rule of law which construes what was formerly
tenancy at will
of lands into a tenancy from year to year, does not apply to the case of
no ground for that distinction.
The reason of
houses; but there
is, that the agreement
letting for
year at an annual rent; then
the parties consent to go on after that time,
letting from year to
to
the
an annual rent
This
reason
extends
case;
equally
year.
present
has been determined that
here reserved; and‘upon such
holding
half
This doctrine was laid down
year’s notice to quit
necessary.
H.
15 b). The moment the
as early as in the reign of Henry
(13
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year began, the defendant had a right to hold to the end of that year;
therefore there should have been half a year’s notice to quit before the end
of the term. This gives rise to another objection in this case, upon the
distinction between six months and half a year. The case in the year
books requires half a year’s notice; but here there is less than half a year’s
notice, and therefore it is bad on that ground also.
Judgment for the defendant.

TENANCY FROM YEAR TO YEAR.
LAYTON

v.

FIELD,

J

in King’s Bench, Hilary
Salk. 222.

13

Wm. 3.-—A. I).1701.-—3

Per Honr, C. . Where a lease is made at will, the lessee, after a
quarter of a year is commenced, may determine his will, but then he
must pay that quarter’s rent; and if the lessor determine his will after
the commencement of a quarter, he shall lose his rent for that quarter.
But if a lease be made from year to year, quamdui ambabus partibus,
placuerit; in such case, after a year is commenced, neither the lessor nor
the lessee can determine their wills for that year, because they have willed
the estate certain for so long a time.
DOE

d.

v. BELL, in K. B., Mich. 34 Geo. 3.—A. D. 1794.—5
471, 2 Smith Lead. Cas. "72, 3 Gray Cas. 416.

RIGGE

At the trial it appeared that the agent for the
plaintiff let the farm in question to defendants, for seven

Ejectment.
the

Term

lessor of
years, by

parol. Defendant entered accordingly and paid rent. Afterwards notice
to quit on Lady-day was served Sept. 22d, 1792.
Plaintiff being non
suited, obtained a rule on defendant to show cause why the nonsuit should
not be set aside.

J

KENYON, C. . Though the agreement be void by the Statute of Frauds
duration of the lease, it must regulate the terms on which the
tenancy subsists in other respects, as to the rent,“the time of year when
the tenant is to quit, &c. So where a tenant holds over after the ex
piration of his term, without having entered into any new contract, he
holds upon the former terms.
Now, in this case, it was agreed that the
defendant should quit at Candlemas ; and though the agreement is void
as to the number of years for which the defendant was to hold, if the
lessor chose to determine the tenancy before the expiration of the seven
Rule discharged.
years, he can only put an end to it at Candlemas.
as to the

CLAYTON

v.

BLAKEY, in K.
3, 2 Smith's

B., Mich. 39 Geo. 3.—A. D. 1799.-8 Term
Lead. Cas. 74, 3 Gray Cas. 417.

This was an action against a tenant to recover double rent, for hold
ing over after the term ended, and after regular notice to quit. One

riznxnov raom
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count of the declaration stated a holding under a certain term; and
the others, a holding from year to year.
At the trial it appeared that
defendant had held two years under a parol lease for twenty-one years.
It was claimed that there was a variance, because the Statute of Frauds
declared such leases should operate only to create a tenancy at will.
ROOKE,
., instructed the jury that it amounted to a tenancy from year
to year.
Wood now moved to set aside the verdict, on the ground of a
misdiraction.

J

J

KENYON, C. . The direction was right, for such a holding now oper
The meaning of the statute was,
ates as a tenancy from year to year.
that such an agreement should not operate as a term; but what was then
considered as a tenancy at will has since been very properly construed
to enure as a tenancy from year to year.
Rule refused.

ARBENZ

v.

EXLEY, in
50 S.

W. Va. Sup. Ct. App.,

E.

813,

4

April

A. & E. An. Cas.

25, 1905, 57
625.

W. Va.

580,

2

is,

BRANNON, P. John Arbenz, Sr., made a written lease, but not under
seal, to Exley, Watkins & Co., leasing for a term of ﬁve years and
three months a brick building, including the Vacant parts of certain
in the city of Wl1eeling—the term commencing January
lots,
the annual rent of
1896, and ending March
31, 1902—for
1,
$700, commencing April 1, 1896, payable in monthly installments,
The lessees took possession on the ﬁrst week of January, and occupied
the premises, paying rent monthly.
On September 15, 1898, a ﬁre
The lessees paid rent for that Sep
totally destroyed said building.
tember, and also for October, but with the rent of October sent a letter,
October 31, 1898, to Arbenz, informing him that they “hereby” vacate
the premises, and surrender them to him. In November, 1898, Arbenz
sued out a distress warrant against said lessees for rent from November
1, 1898, to October
31, 1899, and, the same having been levied, a
forthcoming bond was given, and in the proceedings upon it in the
circuit court of Ohio county a verdict was rendered for the plaintiff
for $502.54, after deducting for failure to repair an engine, and judg
ment given thereon, and the defendants took a writ of error. The de
fendants ﬁled a plea denying grounds of attachment, and denying all
The judgment below was affirmed
liability for the rent claimed.
Those matters will appear in 52 W. Va. 476,
by this court.
44 S. E. 149, 61 L. R. A. 957. _ On August
1, 1903, Arbenz
brought assumpsit
against Exley, Watkins & Co. to recover rent
accruing later than that recovered in the proceeding above mentioned
(to recover rent for the period beginning November 1, 1899, and end
ing December 31, 1902, a period of 38 months, at $700 per year), and
for the
months
the suit resulted in a Verdict for only $148.15 (that
of November and December, 1899; the court holding that no recovery
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could be had after the current year ending that date, on the theory
that the tenancy from year to year then closed).
The theory against the right to recover is that a few days after the
ﬁre defendants wrote Arbenz the following letter:
“Oct. 31st, 1898.
Mr. John Arbenz, City—Dear Sir: We beg to
advise that we have vacated the premises known as west building on
20th street, destroyed by ﬁre Sept. 15th, last, and hereby surrender
possession of same. Yours truly, Exley, Watkins & Co.”
On the former writ of error we held that, for want of seal to the lease,
the term of years named in it was not created, but that it created an
estate from year to year, and that said letter did not operate as a notice
to quit—to end the tenancy—so as to preclude recovery of rent up to
November 1, 1899, the rent in litigation in the former proceeding.
We did not go further, as no later rent was involved in that case. The
question presented in the second suit is, did the tenancy end December
31, 1899? Did that letter close the tenancy and stop the rent at that
For the defendants the con
date—the close of the current year 1899?
tention is that the letter, accompanied by actual vacation of the prem
ises and coupled with the fact that in the circuit court in April,
Watkins & Co. made defense in the former pro
1899, Exley,
ceeding, denying liability for rent, operated as a notice to quit, and
closed the tenancy December 31, 1899.
Take the letter.
The question
rests mainly on it.
It states the facts that the lessees had vacated,
and then surrendered
It does not notify that at the
possession.
end of a current year in future the tenant would quit, but states
The common law, for
present acts or past vacation and surrender.
centuries, has required, in order that lessor or lessee, under a tenancy
from year to year, may close the tenancy of his own motion, that a
notice to quit should be given six months before the end of the current
That period or time of notice must be prior to the close of a year.
year.
Code 1899, c. 93, § 5, provides that “a tenancy from year to year may
be terminated by either party giving notice in writing to the other,
prior to the end of any year, for three months, of his intention to
That provision recognizes as still continuing the
terminate the same.”
common-law estate of tenancy from year to year, and the process of
terminating it by notice to quit, and changed it only in requiring written
Hence it seems that we must
notice and ﬁxing a shorter time of notice.
appeal to the common law and its mode of notice to test the eﬂiciency of
the letter as notice to quit. It does not notify of a future act of quitting,
but relies on past vacation and present surrender of possession for the effect
of the letter.
It does not name a day or time in the future when the
The profession has always regarded this as a
tenancy is to end.
requisite in a notice to quit, I think. 2 Taylor, Landlord & Ten. § 476,
“Form of. The notice may be given to quit on a particular
says:
day, or, in general terms, at the end of the current year of the tenancy,
which will expire next after the service of the notice, or in one month
The latter form of expression is generally
after the next rent day.
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used where the landlord is ignorant of the period when the tenancy
of the
commenced, and it is preferable even when the commencement
the
of
is
as
it
known,
misapprehension
tenancy
provides against any
810,
1 Washburn, Real Prop.
exact day when the tenant entered.”
§
Whether a longer or shorter time of notice
says: “Notice The Time.
is required, it must, in order to be binding, clearly indicate the time
when the tenancy is to expire, and, of course, must be given a suf
The particular
ﬁcient number of days before the time so indicated.”
question before us is whetherO that letter is bad as a notice to quit be
cause (1) it is a quitting at its date, not notice of a future quitting
at the end of a year; and (2) because it fails to state a time for quiting.
Under the above and many other authorities, we are driven to say that
Currier v. Barker, 2 Gray,
it did not end the tenancy at any time.

224; Steward v. Harding, Id. 335; Hanchet v. Whitney, 1 Vt. 311;
Hunter v. Frost, 47 Minn. 1, 49 N. W. 327; Grace v. Michaud, 50
Minn. 139, 52 N. W. 390; People v. Gedney, 15 Hun, 475; Prescott v.
Elm, 7 Cush. 346; Phoeniatville v. Walters, 147 Pa. 501, 23 Atl. 776;

87 Mo. App. 409 ; Huntington v. Parkhurst, 87 Mich.
597, 24 Am. St. Rep. 146; Finklestein v. H erson, 55 N. .
Law, 337,
Law, 217, 26 Atl. 688; Walters v. Williamson, 59 N.
36 Atl. 665; Godard’s Ex’rs v. S. Carolina Railroad, 2 Rich. Law (S.
C.) 346; Huyser v. Chase, 13 Mich. 98; Rollins v. Moody, 72 Me. 135.
have quoted from
The text-book writers seem to so regard the law.
“The notice
some above. Tiedeman on Real Estate, § 218, says that:
must not only be given for a certain length of time before the estate is
to end, but the estate can only be determined at the expiration of the
time during which the tenant may lawfully hold: i. e., at the end of
the rental period.
It can only be determined at the end of the year,
a yearly,
quarter, or month, according as the tenancy is respectively
The notice must be suiflciently clear
quarterly, or monthly tenancy.
in its terms as to the time when the tenancy is to expire.” 3 Minor’s
Inst. pt. 1, p. 241. “The notice * * * must end with the period at
1 Lomax,
2 Kerr, R. Prop. 1310.
which the tenancy commences.”
Dig. 164; 1 Greenleaf’s Cruise, R. Prop. p. 248, § 26. Chitty on Con
tracts (11th Ed.) 485, speaking of English common law, says, “The
notice must be framed with reasonable certainty as to the time of
In Currier v. Barker, 2 Gray, 227, it was held that a present
quitting.”
demand or notice to quit was insufficient, and the rule is stated as
“The notice to quit is technical, and is well understood.
follows:
ﬁxes a time at which a tenant is bound to quit, and the landlord has a
right to enter at a time which the rent terminates.
The rights of both
parties are ﬁxed by it and are dependent on it. Should the landlord
decline to enter, and the tenant quit according to notice, the tenant
could no longer be holden for rent, although he had given no notice to
The lease is determined by such notice properly given by
the landlord.
either party. It is manifest, therefore, that, when such consequences
depend upon the notice to be given, the notice should ﬁx with reason

Berner
38, 49

v. Gebhardt,

N. W.

J.

J
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able exactness the time at which these consequences may begin to take
effect.
Of course, much
See, also, Walker v. Sharpe, 14 Allen, 45.”
force is to be given to the harmonious construction of the many cases
Still
have had a question whether the cases mean
by the text-writers.
only that the period of time before the termination must expire on the
day of the close of the year, or that the notice must designate the time
when the tenant intends to quit.
Such seems to be the law. The only
question is, does it ﬁt this case?
It does seem of great force to say that the only object of notice is
to manifest an intent of one party to end the tenancy, and to inform
the other party of that intent, and that the letter in this case did that.
Arbenz surely knew that his tenants designed to end the tenancy, be
cause he knew that they had quit the premises and surrendered pos
session.
What more could formal notice do? True, it could not go
to end the tenancy December 31, 1898, because from the letter to that
date was not three months.
But could it not end the tenancy at close
of 1899? Now, if the tenants had on the date of the letter given notice
that they would quit December 31, 1899, who would say that it would
not be suﬁicient?
Did not that letter disclose intent to quit?
By
law it could not operate to close the tenancy December 31, 1898, be
cause the time would be too short.
Would it not operate then as soon
as the law would let it, just as a formal notice at the date of the letter
Arbenz had notice
would have done; that
December 31, 1899?
of his tenants’ intention to quit. Why could not that notice operate
In addition,
to operate?
at the earliest date the law would allow
anything more could in reason be demanded to disclose the intention
of the tenants to stop the tenancy, and to inform Arbenz of such in
tention we add that the tenants in April, 1899, in court, defended the
Their defense was
claim of Arbenz to rent prior to November, 1899.
that the building was destroyed, and they had sent that letter and
But here comes in the answer that the statute,
abandoned possession.
reiterating common law prevalent for centuries, tells how the tenant
It dangerous for us
must end his tenancy; that
by written notice.
the landlord had knowledge
to insert an exception by saying that,
stands for notice.
It may not be improper
of the tenant’s intention,
to say that
have given labored investigation of this case, as other
have been impressed with the weight
members of the court have, and
justiﬁca
of the line of defense just stated, and have struggled to ﬁnd
tion for adopting it, as the payment of the whole rent by the defendants,
without any return, works
hardship, which all the members of the
am compelled to say that to decide against
court appreciate; but
the plaintiﬁ would be to ﬂy in the face of practically
unanimity of
authorities through several hundred years in all quarters where the
As applied generally, the rule
common law rules.
right. As applied
ﬁxed rule to
in this case,
works hardship.
But we cannot bend
a
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hard case.
Counsel says that the

statute

only requires
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months’ notice
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end of year, and that the written notice need not specify time
of quitting, and that to say so is to read such a requirement into the
We answer that the statute only recognizes as the law already
statute.
the requirement of notice to terminate a tenancy from year to year, and
it has not changed the common-law requisites of the notice. We have
cited to us the Georgia case of Robertson v. Simons, 34 S. E. 604, in
which the opinion says that while mere abandonment of premises at the
end of the year “might perhaps” be suﬂicient to bring home notice
to the landlord of the tenant’s intention to terminate the tenancy, “so
as to prevent the landlord recovering rent beyond the year immediately
This is mere opinion. It was not at
succeeding such abandonment.”
all in judgment—a thought in the mind, not maturely considered for
actual judgment. Betz v. Maxwell, 48 Kan. 143, 29 Pac. 147, seems
to support the defense in saying that as the landlord, from abandon
ment of possession, knew of the intention to quit, formal notice was
useless. This seems to be answered by the quotation above from Currier
And it runs counter to the principle which all authorities
v. Barker.
assert—that mere abandonment will not dispense with notice, but the
“The tenant’s liability for rent
tenancy and liability for rent go on.
continues till he puts an end to the estate by notice, whether he con
tinues to occupy the premises or not.” 1 Washb. R. Prop. § 807. So far
is this so that the landlord may, at his choice, relet and recover the
Merrill v. Willis, 51 Neb. ¢/
difference, or let the premises stand vacant.
Schuisler v. Ames, 16
462;
6
R.
Ballard,
70
N.
W.
914;
Prop.
162,
§
Ala. 73, 50 Am. Dec. 168. Adams v. Cohoes, 127 N. Y. 175, 28 N.
E. 25, is strongly relied on. The judge writing the opinion does say
that knowledge of intention to quit, brought home to the landlord, will
In the vast mass of New York decisions
dispense with formal notice.
it is readily noticed there are multitudinous conﬂicts. This case is in
conﬂict with other decisions in New York itself. It seems that the New
York statutes entered into the case.
We do not go on the theory that the former decision is res judicata
That case
to ﬁx right to recover the rent involved in the present case.
That case
was for rent for a certain period of time; this, for another.
is res judicata to establish that it was a tenancy from year to year, but
did not say how long. A case may settle principle, but not be res judi
cata as to matters not immediately involved.
We are compelled to reverse the judgment and render for the plaintiff
for his demand.
before

