CHAPTEE V.
PMNOIPLES RELATING TO PLEAS IN GENERAL.
Section I.

Necessity fob Plea.

EUFFNER

V.

HILL.

Supreme Court of Appeals of West Virgima.
21

1882.

West Virginia, 152.

[This is an action of ejectment. An order was made
docketing it for trial, and a jury was empaneled to try the
issues joined, who found a verdict for the plaintiff.
The
defendants took the case up on error, and it appeared that

record failed to show that any plea had been filed,
though private, unoflBcial memoranda of the judge and clerk
indicated that a plea of not guilty had been entered.] *'
Geeen, J., announced the opinion of the court:
the

In

the case before us, the private memorandum of a judge
no longer in office, and the docket of a clerk no longer a
clerk, would have to be resorted to to make an order of
the filing of a plea in this case nunc pro tunc. This clearly
cannot be done. We must therefore consider, that in the
trying of this ejectment case, no plea was filed in the circuit, court, and of course no issue was joined, and yet a
jury was empaneled and sworn to try the issue joined,
and they found a verdict for the plaintiff for the land in the
declaration mentioned, and that he was entitled to this land
in fee simple. On this verdict so procured, the court rendered on December 20, 1875, a judgment, that the plaintiff
recover of the defendants the possession of the premises
described in this verdict and his costs, and writ of possession was awarded him.
This is the judgment to which a writ of error has been
granted; and it is clear, that it must be reversed without
any regard to the merits of the case as set out in their bU]
of exceptions, for it is very well settled, that in no case
87.
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either civil or criminal, can the court direct the empaneling
of a jury and the trial of a case when no issue has been
made up; and if this be done, as it was done in this case
according to the record, the court below could not properly
enter up any judgment on this verdict of the jury sO rendered.
The cases are numerous both in Virginia and in this
State, where verdicts and judgments have been set aside by
the appellate court, only because the verdict was rendered
when no issue had been joined. See Stevens Vi Taliaferro, 1
Wash. 155; Taylors v. Houston, 2 H. & M. 161; Kerr v.
Dixon, 2 Call, 379 ; Williamson's Adm'r v. Bennett, 3 Munf.
316; Sydnor v. Burke, 4 Band. 161; McMillion v. Dobbins,
9 Leigh, 422; Rowans v. Givens, 10 Gratt. 250; B. S 0. Railroad Go. V. Gettle, 3 W. Va. 376; B. & 0. Railroad Co.
V. Christie, 5 W. Ba. 325; Gallatin's Heirs v. Haywood's
Heirs, 4 W. Va. 1; B. S 0. Railroad Co. v. Faulkner, 4 W.
Va. 180 ; State v. Conkle alias Swank, 16 W. Va. 736 ; State
V. Douglas, 20 W. Va. 770.
These decisions were rendered in a great variety of cases.
In actions of debt, detinue, trespass on the case and assumpsit, and in writs of right and indictments for felonies.
None of these however happen to be actions of ejectment;
and it is now claimed by counsel for the defendants in
error, that though in all other cases, either criminal or
civil, the judgment of a court based on the verdict of a
jury professedly on the issue joined, where in fact no issue
appears by the record to have been joined, must be reversed by the appellate court, yet such a judgment ought
not to be reversed in an ejectment cause; because by the
law. Code of W. Va., ch. 90, sec. 13, p. 519, no other plea
can be filed in an ejectment case except the plea of "not
guilty;" and therefore it must be conclusively presumed
that the jury were really sworn to try the issue on the plea
of not guilty, though no plea was put in.
It is said, the only issue which could be made up, is the
one actually tried, and it would be too technical to reverse,
because the formality of entering the plea of not guilty was
omitted. But these cases abundantly show, that the court
has not reversed judgments entered upon such verdicts, because there was any doubt as to the real issue which the
jury tried, nor because the defendant might have made up
some other issue, if he had pleaded. The reasons for these
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decisions are entirely different from what this argument
presumes.
The real ground on which these decisions rest
is, that by common law the court has no right to make up
the issue and empanel a jury to try it; but the parties by
their pleadings must first come to an issue, and then it is
tried by a jury. When, therefore, the record shows, that
the parties by their pleadings have not come to any issue,
but nevertheless the record shows that the issue was tried,
this issue must either have been illegally made up by the
court or by a blunder it must have been assumed to have
been made up by the parties, when in fact it was not.

In

some of the cases we have cited, the record showed

distinctly what was the exact issue tried by the jury, and
also that the verdict was distinctly responsive to such issue ; and that it was the only issue the parties in the par-

ticular case could have made, had they by the pleadings
made any issue. Yet the judgments were reversed, because
no issue so far as the record showed, had been formed. It

has thus been held as absolutely' necessary in every case,
that an issue shall be made up by the pleadings, before a
jury can be empaneled to try the case.
The State v. Conklm alias Swank, 16 "W. Va. 736, and
The State v. Douglass, 20 W. Va., show, that on indictments
for felony, if the defendant does not plead, but the jury is
nevertheless sworn to try the issue, which could be only
on the plea of "not guilty," and he is found guilty of the
felony charged in the indictment, though there can be no
doubt, that precisely the same issue and verdict would
have resulted, had the defendant put in the only plea he
could have put in ; yet this court has, nevertheless, reversed
such judgments entered on such verdicts, the court having
no authority to empanel a jury, in that or any case, till
an issue has been made up by the parties ; and therefore a
verdict rendered by a jury when no issue has been so made
up, must be treated as a mere nullity.
So in the cases of Taylors et al. v. Huston, 2 H. & M.
101; Rowans v. Givens, 10 Gratt. 250; and Gallatin's Heirs
V. Haywood's Heirs, 4 W. Va. 1, the jury were sworn in
cases of writs of right, and rendered verdicts on which the
But in each of these cases
courts entered lip judgments.
the appellate court reversed the judgments because the record did not show that the defendant had plead, or that any
issue had been joined by the parties. Yet ia these cases
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of writs of right, the jury were sworn
"You shall say the truth
in the words of the statute:
whether C. D. hath more right to hold the tenement which
A. B. demandeth against him by his writ or right, or A. B.
to have it as he demandeth."
Thus the issue actually tried
by the jury in these cases as distinctly appeared on the
face of the record as it could possibly have appeared, had
the defendant put in his plea, and it is precisely the same
issue as would have been tried, had the defendant filed his
plea. Yet no plea having been filed so far as the, record
as

in all other

cases

a

is

it

it,

showed, the appellate courts set aside judgments on verdicts, rendered when the record showed distinctly the issue joined ; and when it was precisely the issue which would
have had to be formed by the parties, merely because it
had not been formed by the pleadings of the parties.
The courts obviously act on the principle, that by the
common law and our universal practice, no jury can be
empaneled and no case can be tried, tUl there has been an
issue made by the pleadings of the parties, and that such
was the case must appear by the record. It is obvious, that
the jury cannot be empaneled to try an issue never formed
by the parties by their pleadings, any more in an action of
ejectment than in a writ of right, for which it has been subThe same reasons applying in both cases, and
stituted.
indeed in all cases, whether civil or criminal. It is a fundamental principle of the common law, that the parties by
their pleadings must come to issue before any cause can
be disposed of or tried by a jury.
The attorneys for the defendant in error, rely on the case
of Douglass v. The Central Land Co., 12 W. Va. 505, to sustain his position, that because there can be but one issue in
an action of ejectment and but one plea in such action, the
failure to put in this plea or form this issue ought not to
prevent the court from rendering a judgment on the verdict of the jury in such a case. In that case it was held,
that as there could be but one conclusion to the plea of
non assumpsit, and that conclusion was necessarily to the
country, it was unnecessary formally to add to
in order
to make the plea good. The decision was obviously right,
and in full accord with the decisions in Virginia and in
this State.
But surely
one thing for the courts after a verdict,
to construe pleas liberally to sustain
verdict and judg-

Sec. 1]

Pbincsiplbs Beiating to Pi-EAis IN Gbneeai,.

487

ment thereon, and in so doing carry out the liberal spirit
sho'WTi by the legislature in the statutes of jeofail ; and quite
a different thing for the courts to dispense with pleading
altogether, and permit cases to be tried by juries in which
the defendant has not plead at all, and allow judgments to
be entered upon such verdicts.
For this reason the judgment of the circuit court of
Kanawha, rendered on December 20, 1875, must be set aside,
reversed and annulled, and the plaintiffs in error must recover of the defendant in error, his costs about his writ
of error in this court expended, and the verdict of the jury
must also be set aside and annulled, and this cause must be
remanded to the circuit court of Kanawha, to be further
proceeded with according to the principles as laid down in
this opinion and further according to law.

FAUROT

V.

PARK NATIONAL BANK.

Appellate Court of Illinois, First District.
37

J.

Illinois Appellate,

In this

1890.

322.

it

appears that attachment
proceedings were begun by the Park National Bank against
Benjamin C. Faurot, on the 12th day of April, 1889. Faurot
appeared by attorney May 21, 1889, and on the 15th day of
June, 1889, filed his plea of the general issue.
On the 18th of June the default of Faurot "for want of
a plea" was taken, and judgment was entered against him

Waterman,

for

:

case

$3,829.74.

is doubtless the case that neither the court nor the
plaintiff below were aware that a plea had been filed when
However this may be, with a
the default was entered.
plea on file, it was error, without some disposition of the
plea, to enter the default of Faurot. Parrot v. Goss, 17
v. Clark,
111. App. 110 ; Mason v. Abbott, 83 111. 445 ; Sammis
17 111. 398; Steelman v. Watson, 5 Gilm. 249; McKenney

It

V.

May,

1

Scam. 334.

Reversed and remanded.
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Looms.

Bupreme Court of New York.
5 Wendell,

1830,

134.

Motion that writ of inquiry be executed at the circuit.
The action was for an assault and battery. The day laid
in the declaration was the second day of January, 1830.
The defendant did not plead, and a writ of inquiry was executed and an inquisition found for $200 damages, which
inquisition was set aside and a new inquiry held. On the
hearing before the sheriff and the jury, the plaintiff proved
that on the day laid in the declaration he was severely
beaten, but did not prove that the defendant inflicted the
injuries complained of. The counsel for the plaintiff insisted that the defendant, by his default in not pleading,
admitted, not only that he had been guilty of an assault
and battery, but also that he had been guilty of the assault
and battery committed on the plaintiff on the day laid in
the declaration.
This was denied by the counsel for the defendant, who contended that, though the default admitted an
assault and battery, it did not admit the assault and battery committed on the day laid in the declaration; ahd as
there was no proof that the defendant committed the injuries suffered by the plaintiff on that day, the plaintiff
•
•
*
was entitled to. nominal damages only.
By the Court, Maecy, J.: A default in a case like this
admits an assault and battery ; but it does not, apprehend,
entitle the plaintitff to anything more than nominal damages. It admits only the traversable allegations in the declaration. Neither the specific day when the injury was
done, nor the circumstances of aggravation are traversable. They are not, therefore, admitted by the default.
A
plea in this case denying a battery on the second day of
January (that being the day laid in the declaration) would
have been clearly bad, because the plaintiff, to entitie him
to recover, is not confined in his proof to a battery on that
day. The admission by the default is of a battery committed within the period to which the plaintiff is confined
by his proof. The battery may have been on the second
day of January, but not necessarily so. It may as well have

I
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any other day in any of the three or four preceding years.
the plaintiff received on that day a personal injury, the default does not establish the fact, in the
absence of all other proof, that the defendant inflicted it.
Before damages can he awarded against him for
the
plaintiff must show, either by direct proof or by circumstances, sufficient to produce a reasonable conviction in the
minds of the jury that the defendant inflicted the injury.
been on

GULLY

Sbveral Pleas to the Same Cottht.
V.

5

Court

THE BISHOP OF EXETEB.
of

ISEOTioK

2.

it,

If

Common Pleas.

1828.

Bingham, 42.

In

if

a

;

a

a

this case, the plaintiff in qtuire impedit having been
obliged to trace his title through a period of two centuries,
and the defendant having in forty-three pleas traversed
every allegation in the declaration, although the plaintiff's
claim rested solely on the validity of
deed of 1672, which
the defendant sought to invalidate by setting up a subsequent deed of 1692, the court rescinded the rule to plead
several matters, as having been made an improper use of.
new rule nisi to
E. Lawes, Serjt., thereupon obtained
*
*
*
following
matters
several
plead the
Wilde, Serjt., now showed cause, and objected, as before,
that all the pleas except those which disputed the validity
of the deed of 1672, and asserted the validity of the deed
of 1692, were an abuse of the rule to plead several matters,
great expense,
being calculated only to put the parties to
and wholly immaterial to the merits of the cause, so that
the defendant succeeded on them he would gain nothing.

J.:

a

it

a

is

it

a

I

am glad this question has been fully
matter of
brought before the court; for though merely
On the decision
point of great importance.
practice
depends, whether suits shall be carried
of this question
on at great and unnecessary expense, or whether the real
object of pleading shall be attained— that of reducing causes
single point to be tried.
to

Best, C.
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common law a defendant wa^ permitted to plead one
plea only, and it was a principle that pleadings ought to be
true. That can rarely be the case when many pleas are
pleaded. But as it was sometimes found difficult to comprise the merits of a defence in a single plea, the Statute
of Ann permitted a party to plead as many as might be
necessary to his defence, provided he obtained leave of the
court; thereby confining him to such as might be deemed,
in the discretion of the court, essential to the justice of his
cause. We have enough of the merits of this cause before
us to see what justice requires.
The living in dispute was
conveyed by a deed of 1672 ; the defendant claims under a
deed of 1692, under such circumstances, that if the deed of
1672 is valid, the defendant can have no interest in the
property. The justice of the case, therefore, requires that
the defendant should plead nothing that does not tend to
show the invalidity of the deed of 1672. He, however, insists on going into matters long subsequent even to the
deed of 1692. But if his right accrues from that deed, what
can he have to do with the subsequent matters ?
It has been urged that it is in vain to require the plaintiff to make certain allegations, if the defendant may not
deny them. But the object of pleading would be defeated,
as it is already in some actions, if the defendant were to
put the plaintiff upon tracing his whole title.
The object
of pleading is to narrow the matter in dispute to a single
point ; and a defendant ought not to be permitted to traverse
a series of facts wholly immaterial to his own claim.
Here
he ought to break in on the plaintiff's title but once; that
is, to dispute the validity of the deed of 1672. He may find
it advisable to do that in more ways than one, and, therefore, he may add the plea of non concessit, but he shall
only dispute the plaintiff's title in the point material to
him. The practice in criminal proceedings, which has been
alluded to, bears no analogy to the present question. The
humanity of our law allows the prisoner to put the prosecutor upon proving his case in every particular; but in
civil proceeding the interest of both parties requires that
they should be put to as little expense as possible. Perhaps we may not be able to return to the ancient simplicity
of pleading; but we must approach it as nearly as we can,
and remove, if it be possible, that reproach which has lately
been so justly cast on the administration of justice.
It is
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an important duty of the court to exercise its discretion
as to pleas, and to render justice as cheap and as expeditious as i)ossible.

J.

The Statute of Ann would never have been
passed if such abuses had been anticipated as have taken
place. The existing practice has given a defendant a most
inconvenient advantage over a plaintiff. Before the passing of the Statute of Ann, a party might have two or three
substantial defences to an action, and yet could only bring
forward one. The statute has enabled him, where he has
more than one, to plead
with the permission of the court.
Has he more than one in the present case! He may endeavor to perplex the plaiatiff, but his only defence rests
:

it,

Gaselee,

•

•

•

Is,

on the alleged invalidity of the deed of 1672.

;

if

is

a

;

it

a

if

that
The true principle of pleading several matters
tiie justice of the case requires that party should allege
but they will
several defences, the court will not prevent
not allow party to plead, merely for the purpose of throwing diflSculties in the way of his opponent. In the present
nothing essential to the defendant's case, but
case there
to contest the validity of the deed of 1672. The defendant,
therefore, shall be put to elect which liok of the plaintiff's
he contests the deed of 1672, he
title he will contest and
mfty plead non concessit, and that the deed was fraudulent.

CONNELLY

v.

PIERCE.

7

Supreme Court of New York.

1331,

Wendell, TSD.

a

a

Demurrer to plea. The plaintiffs declared in covenant
contract bearing date 30th May, 1827, whereby, after
on
reciting that the defendant on the 10th day of April, then
sheriff's sale, by virtue of
last past, had purchased at
executions against a certain person, 88 acres of land; and
that in consideration of $320 paid to him by the plaintiffs,
he had bargained and sold to tiiem 40 acres off of the north
part of the premises purchased by hjm, the defendant
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it

7

3

;

a

it

is

if,

covenanted and agreed that he would convey to the plaintiffs, by a deed of warranty, the said 40 acres, at tiie expiration of 15 months from the time of the sheriff's sale, provided the title to the premises should be vested in him by
virtue of the sheriff's deed. The plaintiffs averred that
on the 10th day of July, 1828, the title to the premises purchased by the defendant was vested in him by virtue of
such deed,""but that he refused to convey to them, although
requested so to do. The defendant interposed several pleas,
and among others, that he was not requested by the plaintiffs, on the 10th July, 1828, or at any time afterwards, to
convey to them the 40 acres ; nor did he on that day, or at
any time afterwards, refuse to convey the same. To this
plea the plaintiffs demurred, and assigned for cause of demurrer, that the plea was double: in alleging that the defendant was not requested, and that he did not refuse. The
defendant joined in demurrer.
By the Court, Savage, Ch. J. : The rule in pleading is,
that a plea may contain as many facts as are necessary to
The defence relied
make out one point, or one defence.
on by the plea demurred to is that the defendant is not in
default by refusal to give a deed on demand. It was not
necessary to his defence, to have negatived both facts ; for
if the deed had never been demanded of him, that alone is
an answer to the plaintiff's declaration; and
upon dethe
defendant
did
not
but
to
mand,
refuse,
convey,
offered
an answer.
that also
The two facts are closely connected, and the defendant could not be compelled to admit
either fact; but to deny both,
must be done in separate
pleas. Either allegation in the plea being
good defence
to the action, that settles the question as to the point of
form against the defendant. He cannot plead two defences
in the same plea he may plead as many defences as he has,
but each defence must be stated in a separate plea. In
Strong v. Smith, Caines, 160, the court held there was no
duplicity in the plea, because the point of defence being
the defendant's right to enter the locus in quo, he had shewn
that right by setting forth two facts, both necessary to
establish the right, to-wit, seisin in the trustees of the town,
and their demise to him. In TucJcer v. Ladd,
Cowen, 450,
the defence was a set off, and to shew the defendant's right
to the set off,
became necessary to allege that the plaintiffs were trustees for a third person, and that the defend-

Sec. 2]

PbinctpioEs Relating to Pleas in Genebal.

493

ants had a judgment against such person.
Both allegations were necessary to make out the point of defence. But
in Service v. Heermance, 2 Johns. R. 96, where, to a plea
of discharge, under the insolvent act, the plaintiff replied
five several acts, each of which was sufficient to avoid the
discharge, the court held the replication bad, for duplicity.
And a similar decision was made in Cooper v. Heermcmce,
3 Johns. E. 315.
In this case the defendant has coupled
in the same plea two facts, each of which, taken separately,
although there is an apparent connection between them, is
a sufficient defence to the plain tijBEs' action. The plea is
therefore faulty in point of form; and it is so because the
several matters which it contains are good defences in law.

MoALEER

V.

ANGELE.

Supreme Court of Rhode Island.
19

January

16, 1897.

1897,

Rhode Islcmd, 688.

Tillinghast,

J.:

This is assumpsit

to recover the sum of $172.80 for certain stone furnished
to the town of North Providence for highway purposes.
In addition to the general issue, the defendant has filed
a special plea in bar, in which he sets up that the plaintiff
ought not to have and maintain his action because at the
time of contracting said debt the said town had incurred
debts to the limit allowed by law, and also that there was
no money in the hands of the defendant town treasurer at
that time, nor has there been any money in his hands at
any time since then, with which said debt could have been

paid.

To this plea the plaintiff demurs on the grounds: (1)
*
*
*
That it is bad for duplicity.
We do not think the plea is bad for duplicity. A double

plea is one which consists of several distinct and independent matters alleged to the same point and requiring differGould's Pleading, p. 420. But this rule is
ent answers.
not violated by introducing several matters into a plea if
tiiey be constituent parts of the same entire defence. 1

494
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Chit. p. 512 ; Hmdy v. Wcddron, 18 B, I. 567. Without the
allegation objected to in the plea before ns it would not
state a full defence to the action, and hence would be demurrable because notwithstanding the fact that the town
had reached its debt limit when this bill was contracted, yet
there might have been money in the treasury at that time
which had been specially set apart for the payment of
claims like the one in suit; and if the town had the means
in its treasury to meet this indebtedness, or would have it
in anticipation of its current revenue, the contracting of
the liability, even though the town then was up to its debt
limit, would not be a violation of the statute. Dill. Mun.
Cor. 4 ed., sec. 1S5 ',Dively v. Cedar Falls, 27 la. 227 (232) ;
Barnard v. Knox County, 105 Mo. 382 '(391).

STAEKWEATHEE

v.

KITTLE.

Supreme Court of New York.

1837.

17 Wendell, 20.

This was an action of assumpsit, tried at the Washington circuit, in November, 1834, before the Hon. Esek Cowbn,
then one of the circuit judges.
The plaintiffs read in evidence a note given to them by
the defendant for $93.53 bearing date the 9th July, 1833,
payable one day after date, and rested. A son of the defendant proved that in March, 1834, by the direction of hia
father, he went to the office of Messrs. Ingalls & Powell,
attorneys at law, in whose hands the note in question was,
for the purpose of paying the same, and he then paid to
Powell $10 in cash and a promissory note payable at a bank
for $92.28, made by a firm doing business under the name
of Baker and Walbridge, and demanded the note in question; that Powell refused to deliver up the note, saying that
he would apply the payment to accounts against the defendant in his hands, in such manner as he pleased, and
that Powell gave him a receipt, which he handed to his
father. Powell testified on the part of the plaintiffs, that the
rc^ceipt he gave the defendant's son specified that the pay-
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ment was made on account of demands in favor of Walter
W. Webb, and that he accordingly applied the same to demands in the hands of his firm in favor of Webb.
He
further testified that nothing was said by the defendant's
son about applying the payment to the note in question.
The plaintiffs also read in evidence a bill of ' particulars in a
cause of Walter W. Webb against the defendant, delivered
by the defendant's attorney in that suit, in which, among
other items claimed by the defendant, was a receipt of
Messrs. IngaUs & Powell, for $102.28, of the date of 7th
March, 1834, and Powell testified that he never gave Kittle
any receipt on the Webb demands other than that given to
the defendant's son, as testified to by him. The defendant's
counsel objected to the bill of particulars, produced as
above, being received in evidence, but the objection was
overruled by the judge. Kittle, the witness, further testified, that his father never sanctioned the application of the
payment made by him to any other demand than the note
in question, that he claimed to have paid the account to
which Powell said he would apply the payment, and that
it was a disputed and contested accoimt. The counsel for
the defendant insisted that the cause should be submitted
to the jury to pass upon the question of payment; but the
judge decided that under the testimony in the case it was
whoUy a question of law for the court to say whether the
note had been paid, and that he was of opinion the note
had not been paid, but that the amount paid by the defendant's son had been applied to the Webb demand, by the
assent of all parties ; that it had been so applied by Powell,
and that defendant had adopted the application by setting
it forth and claiming it in his bill of particulars in the suit
of Webb against him. The defendant excepted to this decision, and the jury, under the direction of the judge, found
a verdict for the plaintiffs for the amount of the note and
interest. The defendant moves for a new trial.
By the Court, Bbonson, J.: * * * The particulars
cannot be evidence against the party furnishing them, in
any case, or for any purpose, where the pleading or notice
to which the bill relates would not be evidence.
An admission in pleading is evidence against the party
making it on the trial of the particular issue to which the
admission relates ; but an admission in one count of a declaration, is not evidence against the plaintiff under any other
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count; and where the defendant pleads several pleas, the
plaintiff cannot use an admission in one plea for the purHorpose of establishing a fact which is denied in another.
rington v. Macmorris, 5 Taunt. 228. The Supreme Court
of Massachusetts laid down a different rule in the action of
slander. Jackson v. Stetson, 15 Mass. E. 48; Alderman v.
French, 1 Pick. 1. These decisions have not been followed
elsewhere, CiUey v. Jenness, 2 N. Hamp. R. 89, and they
are much shaken at home by the recent case of Melvvn v.

Whiting,

Pick. 184.
The party may make an admission in one suit
or one plea, which he would be very unwilling to follow in
another. A fact which is either directly or impliedly admitted in pleading, will be deemed true for all the purposes
of that issue ; but it may still be that the fact does not exist,
and that it was only conceded in the particular case because
the party did not think it important in relation to that matter to put it in issue.
In this case the defendant was sued by the plaintiffs and
also by Webb. He had made a payment which he was entitled to have allowed in one of the suits. He pleads or
gives notice of the claim in both suits ; and if the doctrine
laid down at the circuit were fuUy carried out, he has for*

•

13

•

feited the payment, and cannot have it allowed in either
suit. The judge held that the defendant was concluded in
this suit by having set up and claimed the payment in the
Webb suit
tiie same doctrine should be applied on the
trial of the Webb suit, the defendant would be again concluded by having set up and claimed the payment in this ;
and the result would be that he must lose the money altogether. This shows, think, that the bill of particulars was
improperly received in evidence. In the suit to which it
belongs it will perform its appropriate oflSce; but in this
action it should neither conclude the defendant nor prejudice his rights.

If

I

tlew trial granted.
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OEGILL

V.

KEMSHEAD.

Court of Common Pleas.
4

497

181i.

Taunton, 459.

Marshall, Serjt., had obtained a rule nisi for leave to
plead several matters to an action of covenant for nonpayment of rent. The pleas suggested were, 1st, nan est
factum; 2nd, no rent in arrear; 3rd, to the first and second
counts, that the defendant had, before the rent became due,
assigned the premises to Joshua Eobinson, who had tendered the rent ; 4th, to the third and fourth counts that the
defendant, before the rent became due, assigned to Joshua
Eobinson, who assigned to
S. who tendered the rent;
and 5th, a tender of all the rent by the defendant

J.

J.

If

Mansfieid, C.
:
The pleas are clearly repugnant
the defendant assigned a lease, it must have existed; and
if the defendant tendered rent, it was not rent which had
never become due.
The court made the rule absolute to plead the other pleas,
striking out the nan est factum.

LECHMEEE

v.

EICB.

Court of Common Pleas.
2

Bosanquet

S Puller,

1799,
12.

Williams, Serjt, shewed cause against a rule msi for
pleading to an action of debt on bond ; first, nan est factum;
and secondly, that the bond was given upon an usurious
consideration; and contended, that although usury was not,
strictly speaking, an unconscientious plea, yet, that as it
is the constant practice of the court to refuse a rule of this
kind where the pleas are inconsistent, they would not depart from that rule in the- present instance. He also
relied on an afiSdavit, stating that the witness to the bond
lived in Worcestershire, and that the plaintiff would be
put to great expense if he wqfe obliged to bring him to
London where the venue was laid.
c. L. p. 82

Common Lulw FvaADisQ.
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Shepherd, Serjt., in support of the rule, insisted, that
the object of pleading non est factum was to oblige the
plaintiff to produce the witness to the bond, in order that
the defendant might have the opportunity of cross-examining him as to the usury.
The court were of opinion that the two pleas were not
more inconsistent than many which are allowed to be
pleaded together, as not guilty to an assault and a special
justification ; and that probably the true reason for opposing this rule was, as had been suggested, to keep the attesting witness out of the way. They observed, that the court
of common pleas only continued to exercise an authority
over applications for pleading several matters (which had
originally been the practice of the King's Bench alsoy in
order to prevent an oppressive use being made of that
liberty which is given by the statute.
Ride absolvie.

PETERS
'Sv/preme
74

V.

ULMER.

Court of Pennsylvania.

1873.

Pennsylvania State, 402.

This was an action on the

case

for slander brought to the

November term, 1872, of the court below, by Frederick
Ulmer and Sophia his wife against John Peters and Margaret his wife.
The declaration was that Mrs. Peters had uttered words
imputing adultery to Mrs. Ulmer. The defendants pleaded

"not gidlty."
On the trial April

8, 1873, before Hamptoit, P. J., the
defendant had leave to add the plea of justification, and by
order of the court, the plea of "not guilty" was withdrawn.
The defendants excepted to this order of the court and a
bill of exceptions was sealed.

Shabswood, J.: The first assignment of error is, that
the court below refused to allow the defendant to plead "not
guilty" as well as justification, and in ordering the defendant to withdraw the plea of "not guilty." The ground
upon which this order was made appears to have been that
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the pleas were inconsistent.

Under tiie Statute of 4 Anne,
Roberts's Digest, 42, which first permitted a
defendant, with the leave of the court, to plead as many
several matters as' he should think necessary to his defence,
it was the practice at first for the court to refuse leave
when the proposed pleas were inconsistent, but in modern
practice such pleas, notwithstanding the apparent repugnancy between them, are permitted.
1 Troubat & Haly,
part 1, p. 470. Thus, to go no further, what seems to be
more inconsistent than to an action upon a bond to plead
non est factum and payment — to deny the execution of the
bond by the defendant, and yet to allege that he had paid
it? The only exception which appears to be recognized is
the general issue and tender, and there is a good reason,
perhaps, for not allowing these to be pleaded together;
for if a verdict were found for the defendant on the general
issue, this incongruity would appear upon the record, that
nothing was due, though the defendant had admitted on
the record, by pleading the tender, that something was due.
Maclellan v. Howard, 4 Term Beports, 194. In Kerlin v.
Heacock, 3 Binn. 215, the short entry of "not guilty, with
leave to justify," was considered, as in fact several pleas
of not guilty and a justification, and no remark was made
In truth they are
by the court as to their inconsistency.
in
slander
The
defendant
may believe
not inconsistent.
and allege that he never used the words imputed to him,
but as human testimony is fallible and uncertain, he may
well fortify himself by adding, if the plaintiff succeeds in
proving that did say the words, they were true. Against
an unscrupulous plaintiff of bad character— especially since
the Act of Assembly allowing him to be a witness in his
own behalf — may be the only safe line of defence. The
discretion vested in the court by the Statute of Anne to
legal
clearly
refuse leave to put in more than one plea,
reason
exists.
discretion, not to be exercised unless good
was refused to allow an amendment of
Where, as here,
was error, under the Act of March 21,
the pleadings,
Smith's L. 329. In Smith's Administrator
1806, sec.
Wright, 142, where, after a plea of payment,
V. Kessler,
plea of non
the defendant was refused leave to put in
assumpsit, the court reversed the judgment.
Judgment reversed, and venire facias de novo awarded.
c. 16, sec. 4,

a

4

8 3,

it

it

a
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DOUGLASS
Supreme

V.

5

BELCHER

Court of Tennessee.
7

[Cliap.

1834,

Yerger, 104.

This was an action of debt brought by the plaintiffs in
Marion County Court. The defendant pleaded in abatement of the summons that it was not signed by the clerk,

but by some person not by him authorized to do so. At
the same time several pleas in bar were filed. The plaintiffs replied to the pleas in bar, and issues were taken, and
moved the court to strike out the plea in abatement. The
court sustained this motion, and the plea was stricken out,
and upon the trial of the issues there was a verdict and
The defendant appealed in
judgment for the plaintiffs.
error to the circuit court, where the county court judgment
was reveresd and plaintiff required to reply to the plea in
abatement. From this judgment an appeal in error is
prosecuted to this court.
Geben, J. : The county court did not err in striking out
the plea in abatement. A plea in abatement cannot be
pleaded at the same time with a plea in bar. 1 Bac. Ab.
26 ; 1 Mass. Rep. 538.
The plea in bar is inconsistent with
the plea in abatement, and, by answering the plaintiff's
action, overrules the plea in abatement. That plea was,
therefore, properly stricken out by the county court, and
the circuit court erred in reversing that judgment.
The judgment of the circuit court will be reversed, and,
proceeding to render such judgment as that court ought
to have given, the county court judgment will be affirmed.
•

•••••••••

Judgment
S8.

be pleaded in due order, and that order ii as follows:
jurisdiction of the eouit.
disabUitj of the person.
the plaintiff.
Of the defendant.
the count or declaration.
the writ.
To the form of the writ.
(1) For matter apparent on the tmem of Ik
(2) For matter dehors the writ.
To the action of the writ.
the action itself in bar thereof.

Pleai must
1.
To the
2.
To the
a. Of
b.

t. To
4.

To

a.

b.
5.

To

reversed.^^
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In this order the defendant may plead aU these kinds of pleas suecessively.
But he cannot plead more than one plea of the same kind or
degree. Thus,
he cannot offer two successive pleas to the jurisdiction, or two to
the disabilitT
of the person. Strahan on Pleading (Tyler's
Bd.) 373.
"The power of pleading several matters extends to pleas in bar only,
and not to those of the dilatory class, with respect to which the leave of
eonrt will not b« granted."—
Ste^haa on Pleading (Tylar'a £d.), p. 266.

BxonoN 3.
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MUBPHY

Sevebal Coxnm.

TO

V.

FAELEY.

Supreme Court of Alabama.
124

1899.

Alabama, 279.

Habalson, J.: 1. The complaint declared in two separate counts, on two promissory notes. There were three
pleas interposed to the entire complaint— the general issue,
failure of consideration, and a special plea of set-off. The
plaintiff moved to strike these pleas for the alleged reason
that they were not pleaded to each count separately, but to
the entire complaint, and the motion was granted.
This

If the pleas

ruling was erroneous.

were good to each count,
there was no necessity to plead them to each separately;
and, in such case, by interposing them to the entire com•
* •
plaint, each count thereof was pleaded to.

THE AMERICAN INSUEANCE COMPANY
Supreme Court of Illinois.
81

J.

Illinois,

v.

HOLLY.

1876,

353.

delivered the opinion of the court.
The ruling of the court below complained of is, in sustaining a demurrer to appellant's special pleas. The declaration contains two special counts and the consolidated
The pleas profess to answer the whole
common counts.
declaration, but in fact the matters pleaded, even if otherwise free from objection, answer only the special counts,
ScHOLFpiLD,

502
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and leave the ooramon counts unansweredFor this reason alone, therefore, the demurrer was properly sustained.
Moir et al. v. Harrington et ai., 22 111. 40. The judgment
is affirmed.

Judgment afflrmed.

SscnoN 4.

Joint

TEOUTNER
Supreme

v.

PARENT.

Court of Indiana.
4

Pixas.

and Several

1853,

Indiana, 232.

Davison, J.: This was an action of debt by Parent
against Troutner, Colerick, and Dawson, on an injunction
bond. The bond is in the sum of 100 dollars, conditioned
as follows: Whereas the above named Troutner, at the
July term of the Allen Circuit Court, filed his bill in chancery, praying an injunction against the said Parent, which
injunction was on that day granted by the judges of said
court ia open court; now if the said Troutner shall well
and truly pay to the said Parent all damages and costs
which may accrue in consequence of said proceeding, provided the said injunction granted in this case shall be dissolved, then the above obligation is to be void and of no
effect ; otherwise to be and remain in full force, etc.
The breach assigned, is, that at the July term of the said
AUen Circuit Court, in the year 1845, by the judgment and
decree of said court, the said injunction was dissolved and
said bill dismissed, as it appears of record, etc.
Colerick and Dawson were defaulted. Troutner obtained
oyer of the bond and condition, and filed two pleas: 1.
Nan est factum. 2. Performance generally.
A demurrer to each plea was sustained, a writ of inquiry awarded,
damages assessed, and judgment rendered for tjie plaintiff below.
The only error assigned is the sustaining of the demurrer to the pleas.
The defendant in error contends that the pleas are defective, because they are the separate pleas of Troutner; that
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in actions founded upon a joint or joint and several contract, codefendants cannot sever in their pleas. We think
this is a mistake. The rule seems to be, that when the defence is in its nature joint, several defendants may join in
the same plea, or they may sever. And one defendant may
plead in abatement, another in bar, and another may demur.
1 Chitty's PI. 596; Archbold's Civil PL 239; Gould on PL
422, a. 6.

CLAEK

V.

LATHEOP.

Supreme Court of Vermont.
33

1860,

Vermont, 140.

Trespass for false imprisonment.
The defendants jointly pleaded two special pleas in justification.
The first plea set forth that the plaintiff had been
duly elected and qualified constable and collector of Chelsea for the year 1854; that a tax was legally voted on the
list of that year, and with a legal warrant was put into his
hands for collection ; that he proceeded to collect the same,
and was delinquent in paying over to the proper authorities ; and further set out the proceedings for, and the regular
issuing of, and extent against him, under which, after due
demand, he had been committed by the defendant, Lathrop,
*
•
*
as constable of Chelsea.
Neither plea attempted in any way to connect the defendants, Cabot and Hude, with the acts of Lathrop, set out in
the pleas.
To these pleas the plaintiff demurred specially, on the
ground that the pleas were joint and did not allege any
facts in justification of two of the defendants or show any
• • *
connection between them and the petition and extent.

J.:

I.

The defendants, by pleading a special
justification of the trespass and imprisonment, admit their
liability unless their plea shows a sufficient legal answer.
All having joined in the saijae pleas, they must show a
good justification for all, or else they are good for neither.

Poland,

Common Law PiiEiading.

504
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These are familiar rules of pleading given in all the books
on that subject.
Conceding that the facts set forth in the pleas furnish
a good answer for Lathrop, the constable, who committed
the plaintiff upon the extent, they are no defence to the
others, for the pleas do not attempt to connect them with
the justification at all, by stating that they acted under the
constable as his aids or assistants, or that they were selectmen, or other officers of the town, and put the extent into
the hands of the constable for execution. As they do not
show themselves in any way connected with the justification, and have, by joining in the plea, admitted their connection with the trespass on the plaintiff, the pleas are
If the defendants, Hude and Cabot, rely
bad as to them.
on showing they had not any connection with the arrest
and imprisonment of the plaintiff, they should have plead
the general issue.
As before said, this renders the pleas insufficient to justify
•
•
•
the officer also.=^»
29.
"The reason is, that the court cannot sever the justification, and
say that one is guilty, and the other is not, when they aU put themselves
This rule is a very artificial one, and ought never to
on the same terms.
be extended beyond the very eases to which it has been applied; and it
may safely be asserted, that it never has been extended to the general issue
of not gmlty, pleaded jointly. In the case of assumpsit, if the defendants
plead the general issue jointly, the plaintiff is bound to prove a joint asaump•
•
•
There is
tiontion, and if he fails in doing this, he cannot succeed.
no reason to be given, requiring the defendants to sever in the plea of the
general issue, and there is no case which inculcates the doctrine." — Higby
y. Williams (1819) 16 Johns. (N. Y.) 215.

MOEBOW

V.

BELCHER.

Court of King's Bench.
7

1825.

Bowling S Ryla/nd, 187.

Declaration in trespass against Thomas Belcher, Caroline Watson, and Thomas Foster, for an assault and false
Pleas: first, by all the defendants, not
imprisonment.
guilty, and issue .thereon. Second, by Belcher, a justification, in defence of the possession of his house. Third, by
Fowler, as servant of Belcher, the like justification. Ee-
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plication to the second plea, that Belcher committed the
trespasses with more force than was necessary for the purpose in that plea mentioned.
Rejoinder by all the defendants, to the replication to the second plea, that all the defendants were not guilty of committing the trespass with
more force than was necessary.
Similar rejoinder to the
replication to the third plea. Demurrer to the above rejoinders, assigning for cause, that as Belcher and Foster
pleaded separately in the second and third pleas, and the
plaintiff replied that they separately were guilty of more
force than was necessary, the rejoinder by all the defendants, that aU the defendants were not guilty of committing
such excess, is bad in law.
Joinder in demurrer.

Batlet, J. : Two of these defendants have pleaded separately a special plea respectively, but the other has pleaded
no special plea.
The plaintiff complains of a joint and
several trespass committed by the three defendants.
One
of the defendants says,
reason
for
have no justifiable
conmaitting the trespass, but
deny the fact." The others
also deny the fact, but they respectively plead a justification. The plaintiff replies, that those two defendants were
respectively guilty of excess, for they had used more force
than was necessary to expel him from the house. The defendants reply, that they were not all guilty of excess. Now
they were not aU charged with excess, and therefore their
rejoinders do not pursue the pleas originally pleaded, and
•
•
•
are consequently demurrable.

"I

J.: I

I

am of the same opinion. It is a
fundamental rule, that the rejoinder should pursue the
plea, for otherwise a different kind of issue might be introduced. One of these defendants pleads no special plea
whatever. The other two plead distinct special pleas;
and then they all come together again in the rejoinder, which
is an informal and bad mode of rejoinder. But the defendant, Watson, had no right to rejoin, after having originally
pleaded no more than the general issue.
Judgment for the plamtiff.
LiTTi,BDAi.E,
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SOMEEVILLE
Supreme
48

[Chap. 5

v.

STEWAET.

Court of New Jersey.

1888.

New Jersey Law, 116.

J.

In an action
:
BcTjDDEB,
note for $250, endorsed and

of assumpsit on a promissory
transferred by the payee to
the plaintiff, after maturity, a declaration was filed containing the common counts, with a bill of particulars of the
demand and copy of the promissory note whereon the declaration was founded. In this the defendant pleaded, as to
part of the sum claimed, that before the assignment he
paid to the payee, on account of said note, the sum of $35,
in two separate payments, for which no credit was given
in the bill of particulars. The motion is now made to
strike out this plea as sham or frivolous, on the ground
*
* *
that it is no answer to any part of the declaration.
This partial plea is the only answer that is given to the
plaintiff's action, and it is in effect a plea of part payment
for which the plaintiff has given no credit in his declaration; it is silent as to the balance of the claim. Although
payment, in whole or in part, prior to action brought, might
be given in evidence under the general issue, according to
our practice, yet the defendant is not bound to plead generally, but may also plead specially, and have a distinct
issue made on such plea. 1 Chitty PI. 478, 480; McKyring
A plea of part payment or of parV. Bull, 16 N. Y. 297.
tial performance is a good plea, if drawn in proper form.
Gould PI., sees. 102, 103, p. 334.
Where a payment or performance is known and admitted,
it is the better practice, in declaring on contracts to pay
money, to deliver goods, or perform works, expressly to
admit part payment or partial performance on the face
of the declaration, to deprive the defendant of all pretence
Chitty PI. 288, 338. But if this
to plead such defence.
be not done, the defendant, if he have no other defence than
a greater credit than is given him in the declaration, should
not be driven to plead the general issue, denying the whole

daim, under oath, but allowed his specific and true defence
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not necessary that

he should answer the whole declaration in one plea, for a
plea is good which answers any part of a count which is
material and severable, as a basis of recovery.
Care must
be taken, however, in drawing such plea, that it begins
properly, for if it commences as an answer to the whole,
but is to part only, it wUl be bad on demurrer.
it begias
by answering only part of the plaintiff's count, and is in
truth but an answer to part, and does not, in that or ia any
other plea, notice the remainder of the declaration, the
plaintiff cannot demur to the plea, for it is sufficient as
far as it extends, but must take judgment for the part unanswered, as by nil dicit. Fleming v. Hoboken, 11 Vroom,
270; 1 Chitty PI. 523; Grafflvn v. Jackson, 11 Vroom, 440;
Com. Dig., tit "Pleadings," E 1; 1 Saund. 28; 5 Bob. Pr.,
ch. 19, p. 168.
As to the part answered by the plea of part payment, the
plaintiff may enter a nolle prosequi, if he is satisfied that
it is correct, or, if he disputes the credit claimed, he may
reply and put that in issue. In this form the real controversy between the parties may be determined on its merits,
or, if there be no further dispute, the plaintiff will receive
the sum to which he is entitled under his judgment by nil

If

dicit.

While, therefore, this plea of part payment is not an
answer to the whole claim of the plaintiff, it is good as far
as it goes, and it is not sham or frivolous, or irregular or
defective, and will not be stricken out
Motion refused.

SPKAGUE NATIONAL BANK

v.

COMPANY.

EEIE RAILROAD

Swpreme Court of New JerSty.
62

J.

1898.

New Jersey Law, 474.

an action of trespass the plaintiff declared
that the defendant with force and arms broke and entered
a certain close of the plaintiff, and with force and arms
broke and entered certain buildings of the plaintiff, erected
DixoH",

:

In
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on said close, and ejected, expelled, put out and amoved the
plaintiff and its servants from the possession, use, occupation and enjoyment of the said close and buildings.
To this declaration the defendant pleaded, first, the
general issue; secondly, liberv/m tenementum in the defendant; and thirdly, liberum tenementum in E^ B. T. as
servant of whom and by whose command the defendant
broke and entered, etc., and ejected, etc.
The plaintiff's demurrer to the second and third pleas
is now to be considered.
In Thiel v. Bvlls Ferry Land Co., 29 Vroom, 212, this
court decided that the forcible eviction of a person in the
peaceable occupation of realty, although perpetrated by the
owner legally entitled to recover possession, was a wrong
remediable by the ordinary action of trespass.
On this principle it is evident that these pleas set forth
no justification for so much of the alleged trespass as consisted in the forcible expulsion of the plaintiff and its
servants.
The defendant urges that the pleas being good as to the
breaking and entering, the forcible ejection and expulsion
of the plaintiff and its servants should be deemed mere
matters of aggravation, and therefore legally answered by
the defence to the principal matter, and Davison v. Wilson,
11 Q. B. 890, is cited to support this contention.
But in that
case the personal tort was carefully excluded, both by the
pleader and by the court, from the circumstances which
were treated as mere aggravation.
In Chitty's Forms (2
Chit. PI. 863, 865), and in Perry v. Fitzhowe, 8 Q. B. 757,
the forcible expulsion of persons is regarded as substantially distinct from the trespass upon the land. Such also
is the clear import of Thiel v. Bulls Ferry Land Co., ubi
sv/pra.

Consequently the pleas, having in form professed to
answer the whole declaration and having in substance
legally answered only part, are bad. Grafflin v. Jackson,
They should
11 Vroom, 440; Newark v. Stout, 23 Id. 35.
have been limited in their comment to the alleged trespass
Fleming v. Hohoken, 11 Vroom, 270.
upon the realty.
The plaintiff is entitled to judgment on the demurrer.
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FENTEESS.

Supreme Court of Tennessee.
10

509

1849.

Humphreys, 150.

MoBjnnet, J., delivered

the opinion of the conrt.
This is an action of debt upon a promissory note for
$750; to the declaration, which is ia the usual form, the
defendants filed the following plea, viz.:
"And the said defendants come, etc., and say, that they
have paid $65 on the note mentioned in plaintiff's declaration, and this they are ready to verify; wherefore they
pray judgment, etc." On which plea issue was taken by
writing underneath, the words "replication and issue."
And on this single issue the plaintiff went to trial, without
judgment by default, or any defence whatever, as to the
residue of the debt in the declaration left unanswered by
said plea.
The jury found the issue in favor of the defendants, and
they further found "the defendants still indebted to the
plaintiff in the sum of $707, the balance of the debt, after
deducting said payment, and they assess the plaintiff's
damages by reason of the detention to the sum of $70.70."
Upon this finding of the jury, the court proceeded to renThe defendants
der judgment in favor of the plaintiff.
moved for a new trial, and also in arrest of judgment ; but
the court overruled both the motions, and the defendants
have brought an appeal in error to this court.
In 1 Chitty on PI. 554 (Ed. of 1833), the position is laid
down, and Sergeant WUliams asserts the same doctrine (1
Saund. 28, n. 3), that if a plea begin only as an answer to
part, and is in truth but an answer to part, the plaintiff
cannot demur to the plea, for it is sufficient as far as it
extends; but must take his judgment for the part unanhe demur, or plead over, the
swered as by nil dicit.
The reason assigned for the
whole action is discontinued.
discontinuance is, that the plaintiff, in such case, by omitting either to enforce his claim in respect to the part unanswered or to abandon it by entering a nolle prosequi
thereto, causes a chasm or hiatus in the proceeding^.

If
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this doctrine were correct, we would be compelled to
But the position
declare the present action discontinued.
assumed by Mr. Chitty is contradicted and denied to be
law, by very high authorities, both English and American.
In the case of Bullythorpe v. Turner (Willes, 475, 480),
WnxES, Chief Justice, after reciting the authorities, declares it absurd to say, that the defendant can discontinue
the plaintiff's action by putting in a defective plea, and
expresses the opinion, tha;t, in all cases of a defective plea,
the plaintiff "ought to pray the opinion of the court which
''
he can do no otherwise than by demurring.
He refers to

;

it

it,

Yelverton 38, Cro. Jac. 27.
In Riggs v. Deniston (3 Johns, cases 205), Kent, Judge,
held that, a plea which did not either by denying, or justifying, meet the whole matter or gravamen contained in
the count, was for that reason bad. He cites 2 Vent. 193 ;
Cro. Jac. 27; Cro. Eliz. 434. In Sterling v. Sherwood (20
Johns. 204, 206), Spencee, Chief Justice, says, "It appears to me, the position laid down by Mr. Chitty and Sergeant Williams, is not law, and that the cases they refer
to do not bear out the proposition."
And in the latter
case a demurrer was sustained, and judgment rendered
for the plaintiff, on the ground principally, that the defendant's plea of justification answered only a part of the
libelous matter charged in the declaration.
These authorities, without citing others, are decisive of
the question. It is clear, we think, upon principle, as well
as upon authortiy, that a plea which professes only to answer, and does in fact only answer part of the entire gravemen, or cause of action stated in the count, leaving a material part, essential to the plaintiff's right of recovery,
wholly unanswered, is demurrable. It may, it is true, in the
language of Mr. Chitty, be "sufficient, as far as it extends," but in order to constitute a sufficient answer to
the whole declaration, or count, there must be coupled with.
either in the same plea, or in a separate plea, a response
to the residue of the count which
omits to answer.
We hold, then, that the present action was not discontinued by replying to the plea, without taking judgment by
default as to the part unanswered.
We think the plaintiff", in such case, may, at his election,
treat the plea as bad, and demur thereto or he may waive
the objection, and take issue thereon, and demand a judg-
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ment by default as to so much of the cause of action as remains unanswered.
But it is clear that upon issue taken
on such plea, the jury cannot go beyond
and find in respect to the matter not embraced in the issue; and should
they do so, their verdict, thus far, must be wholly disregarded.
No judgment whatever can be based thereon.
Hence, in the present case, the verdict and the judgment
thereon are altogether erroneous.
The plaintiff, having
seen proper to take issue on the plea of payment as to part
of the debt, should regularly have demanded judgment by
default as to the residue thereof.
And such judgment
might, perhaps, have been entered up at any time during
the term of which the issue was tried.
Chitty's PI. 554,
n. h.
But, notwithstanding the plaintiff omitted to do so, we
think the court, whose duty
was to see that the proper
judgment was rendered, had ample authority to direct, and
ought to have directed the verdict, as to the remainder of
the debt to be set aside, and a judgment by default to be
entered up for the residue of the debt. It results that the
judgment must be reversed and proceeding to do what the
circuit court ought to have done, we direct that the verdict
thus far be set aside, and judgment by default entered.^**
Ala. 757; Frost v. Hammatt
Accord: —^Mallory v. Matlock (1845)
11 Pick. (Mass.) 70; Thompson v. Kirkpatrick
(1857) 18 Ark. 581.
Contra: —Eisher v. Wheeling Roofing Co. (1905) 57 W. Va. 149; Hunt
Gratt. (Va.) 578; Southall v. Exchange Bank (1855)
T. Martin (1852)
111. 266
12 Gratt. (Va.) 312; Mager v. Hutchinson (1845)
(cannot be
Sm.
Harrison v. Balfour (1845)
claimed for the first time on appeal)
M. (Miss.) 301 (criticized as a very technical rule, to be relaxed as much
as possible \sj permitting judgment by nil dicit to be taken even at a aubsequent term).
7

30.

5
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The declaration contained
the first, the alleged slanderous words were

This was an action of slander.
two counts.

In

In

a

thief."

is

a

is

the second, they were — "He
thief, and he stole the hay and hayseed from Mrs. Dow's

— "He
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bam."

The defendant pleaded the general issue, without
notice of special matter in defence, or by way of justificartion.

Chubch, Ch. J.: In this declaration there are but two
counts, and in both of them the defendant is charged with
saying of the plaintiff, that he was a thief. • • •
4. There is, however, another question in this case, which
is not free from difficulties, and has been so regarded by
other courts before now. It grows out of the rejection of
the deposition of Mrs. Dow.
It will be seen, that in this case, the defendant made n(?
attempt at justification, either by plea or notice, which distinguishes the present from some of the cases cited in the
argument; but for the purpose of disproving malice, and
upon the question of damages, to show that she had, when

speaking the words, reasonable ground to believe them to
be true, she offered this deposition in evidence, which was
rejected by the judge.

The facts claimed to be proved by Mrs. Dow's deposition,
were, that the plaintiff took and converted to his own use
the hay and hayseed of Mrs. Dow, without her knowledge
and against her consent. This evidence, although it would
conduce to prove the truth of the charge of theft, yet unconnected with other circumstances, might, and, as we think,
did, fall short of it. The animus furcmdi was wanting. The
facts offered in evidence did not sufficiently prove the felonious intent; nor did the defendant claim it. And yet they
did prove that the property was taken under such circumstances as might and probably did excite reasonable suspicions of guUt, and such as by persons not legally informed, are often supposed to constitute the crime of theft.
These facts the defendant wished to prove. The judge at
the circuit, controlled, as he supposed, by opposing authority, rejected the proof of them — not because, in the
absence of any plea or notice of justification, they established the truth of the charge of theft, but because they
tended to that result, though offered for an entirely differThe correctness of this opinion will be exent purpose.
amined briefly.
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In

most actions for torts, as in trespass, assault and battery, false imprisonment, etc., as well as in actions on the
case, questions of intention and motive are important as
affecting the measure of damages. And they are equally
so in actions of slander; and have always been so considered. But it is said that there are certain rules of pleading
and evidence known to the common law, which, in cases like
the present, will exclude the application of this salutary
principle of justice. We recognize and submit to the rule
referred to, that the truth of a slanderous charge, either
written or spoken, cannot be proved and relied upon in
any action for the defamation of character, either in justification or in mitigation of damages, unless the truth of the
words has been specially pleaded, or notice of justification
has been given.
To this extent the rule has been slowly
and reluctantly brought; but we know of no adjudged case
or principle recognized by the courts of this State, which
has confined a defendant within more narrow limits. And
our opinion in the present case is not in conflict with this

principle.
The defendant here did not offer to justify her charge
of theft as a defence, or to prove its truth for any purpose.
She admitted her mistake; and only offered to prove facts
falling short of the accusation, and reasonably conducing
to show that she spoke the words bona fide, or without that
degree of malice which otherwise the law might presume
against her, and only for the purpose of mitigating damages.

^

That these are mitigating circumstances, we do not believe will be denied. They have been recognized as such
in many cases. In the case of Sims v. Kinder, 1 Car. &
Pa. 279 (11 E. C. L. 393), Best, C. J., says: "I am clearly
of opinion that any fact which goes to show that the de-

fendant spoke bona fide, and without malice, is admissible
in evidence; and further, that it is admissible on the genAnd in Enobel v. Fuller, Peake's Ev. 287,
eral issue."
the same judge held, that the defendant, on the general
issue, may prove in mitigation of damages such facts and
circumstances as show a ground of suspicion not amounting to actual proof of guilt. The same principle is recognized in Earl of Leicester v. Walter, 2 Camp. 251, and in
*
*
*
We refer also
V. Moore, 1 M. & S. 284.
to Alder vian v. French, 1 Pick. 1; Sav/nders v. Mills, 6 Bing.
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E. C. L. 60) ; Chalmers v. Shackell, 6 Car. & Pa.
E. C. L. 496) ; in corroboration of the principle

we have stated.

Bnt the claim of the plaintiff is, and he is certainly snstained in this by several American cases, and by some to
which we have referred as recognizing the general principle stated, that if the facts relied upon to diminish the presmnption of malice tend, in any measure towards proving
the truth of the charge, they cannot be proved under the
general issue. This distinction is certainly a nice one ; and
if not founded in good sense and obvious necessity, and
upon some principle from which it would be dangerous to
depart, it ought not to be adopted by us. Unnecessary distinctions should be avoided; they tend only to perplex the
administration of justice.
It is quite obvious, we think, that if the mitigating facts
objected to cannot be proved under the general issue, they
cannot be proved at all ; and a defendant, in such case, must
be deprived of his essential rights without relief. As they
do not constitute a full defence or justification, they canThey cannot be
not be pleaded specially as a defence.
pleaded in mitigation of damages; for facts affecting the
damages merely, and not constituting a defence, can never
be specially pleaded. It is intimated, in some of the cases
relied upon by the plaintiff, that if the defendant would
avail himself of such mitigating circumstances as tend to
prove the truth of the charge, he must plead the truth
in justification, and then, though he fails of establishing
it as a defence, he may have the benefit of these facts in
But a defendant ought not to be compelled to
mitigation.
in order to avail himself of a truth. Such
falsehood
a
plead
is not the morality of our law. And it should be remembered, also, that it is said in some cases, that if the defendant fail to support his plea of justification, he shall be punished by aggravated damages, even if he has honestly made
the attempt.
We are not satisfied that a defendant should be deprived
of the benefit of mitigating circumstances, for no better reason than that they conduce to prove the truth of the charge,
while they fall short of it. We see no sufficient cause why
he should not be permitted to prove such facts as weU as
any other, showing innocency of motive, and which can only

.
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Our convictions on this

B?ibject are sustained by the cases in this court, and in the
English courts before cited, as well as by several in our

sister States, and in which the distinction aforesaid has
not been recognized, but the general principle has been permitted to prevail. 3 Stephens' N. P. 2579; 2 Starkie on
Slander, 95, in notis; Williams et ux. v. Mayer et ux., 1
Binn. 92, in notis. Middleton et ux. v. Calloway, 2 A. K.
MarshaU's E. 372; Buford v. McLimy, 1 Nott & McCord,
268; Beehler v. Steever, 2 Wharton, 313; Wilson v. Apple,
3 Ham. 270 ; Begden v. Wolcott, 6 Gill & Johns. 413 ; Henson V. Veach, 1 Blackford, 369.
Suppose one is sued in slander, for saying of a mercantile house in the city of New York, that it had failed and
become bankrupt; is it not necessary, to the ends of justice,
that the defendant in such an action be permitted to prove
that the plaintiff's bills had been returned protested, and
were not redeemed — that his doors were closed, and his
business suspended — in the honest belief of which he had
spoken the words, although the affair had turned out to
And
be a mere temporary suspension, and not a failure?
yet all these facts upon which the defendant's bona fide
opinion was founded conduced to prove the truth of the
words spoken.
That courts of the highest respectability and authority
in this country have thought differently from us on tjiis
We feel the weight of their opinions,
subject we know.
while we remain unconvinced by their reasons. These reasons are given by Paekeb, C. J., in the case of Bodwell v.
Swan, 3 Pick. 376, and by the Supreme Court of the State
of New York, in Boot v. King, 7 Cowen, 629. Mapes v.
Weeks, 4 Wend. 659 ; Oilman v. Lowell, 8 Wend. 573 ; Purple V. Eorton, 13 Wend. 9. These reasons are, first, that
such evidence would answer all the purposes of the defendant, without exposing him to the just consequences of attempting to justify, and failing in the attempt; and secondly, that the notice to the plaintiff of what is intended to
be proved would be withholden. Neither of these reasons,
we think, has any force when applied to a case like the
present, in which the truth of the words spoken was not atThe reasons fipply
tempted to be proved for any purpose.
only to cases where the object is, or where the effect would
be, to avoid a justification upon the record, while the same
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result is attempted in a collateral way.
character appears here.
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Nothing of that

In regard
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to the first reason assigned.
This is predicated, we suppose, upon a principle sometimes advanced in
actions for defamation of character, and which we do not
intend now to deny; that if a defendant pleads the truth
of the words specially in his defence, and fails to prove
this
an aggravation of his offence, which calls for aggravated damages against him. We shall not discuss the
propriety of this doctrine but we may say,
be defenwe
not
sible, that
do
consider
of such an essential character as to justify us in sacrificing more important principles for its protection. Nor do we think the second reason
It
assigned, sufficient to justify the doctrine advanced.
the evidence offered by the defendant may be
is, that
admitted under the general issue, the plaintiff would not
have notice of what the defendant intended to prove.
Now,
certainly would be very desirable,
in aU cases, litigant parties should be timely advised of the course intended to be pursued by their adversaries.
And many of
the rules of pleading and practice were established to promote this purpose. But, where the question
one of damnot known that any
ages merely, and not of defence,
principle of the common law has hitherto required any
such notice.
Nor do we see any good reason for distinguishing the privileges of plaintiffs in actions of slander,
from the rights of parties in. other actions, in this particular. If there be any inconveniences peculiar to this action in this respect, the most appropriate remedy will be
found in some rule of court adapted to the case.
Another reason has been suggested, in some of the books,
which is, that
might be difficult to draw the line, and
restrain the evidence of facts tending to throw suspicion on
the plaintiff, within such limits that
should not produce
actual conviction in the minds of the jury. We cannot anticipate such a difficulty as of frequent, or hardly as of possible occurrence, in a case like this, where there
neither
plea nor notice of justification. It would be presuming too
much upon the credulity of
jury, to suppose they would
believe a fact to be either proved or true, which the defendant did not claim to be true, and which, by the record,
he has disclaimed the right of proving.
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is not our purpose to review the cases relied upon by
the plaintiff, to sustain his objection to the testimony offered: we only say, that the prominent reasons for the
opinions advanced, are not such as to induce us now, for
the first time, to incorporate into our law the principle for
which the plaintiff here contends. And we think that the
facts offered to be proved by the deposition of Mrs. Dow,
should have been admitted, to affect the question of damages in the case, although they had a tendency to prove
the truth of the charge.
And for this reason alone, we advise a new trial.

Sbotiok 6.

Defenses Arising Apteb Aotion Commenobd.

THE PEMIGEWASSET BANK

v.

BEACKETT.

Superior Court of Judicature of New Hampshire.
4

1829.

New Hampshire, 537.

Assumpsit upon a promissory note. The cause was tried
here at November term, 1828, upon the general issue, when
it was admitted, that the defendant made the note. It was
then shown in evidence, on his part, that a suit was commenced by the plaintiffs against one James Batchelder, on
the said note, the same having been made by said Batchelder as principal, and by the defendant and S. A. Pearson,
as sureties, and that judgment was rendered in the said
suit in favour of the plaintiffs in the court of common pleas
for this county, in. February, 1827, for $180.51, being the
amount then due upon the note; that an execution issued
on said judgment, was delivered to a deputy sheriff in
April, 1827, who, on the 28th September, in the same year,
received of this defendant the amount of the debt in said
execution, and returned the same, satisfied, as to the debt,
and not satisfied as to the costs, and afterwards paid over
to the cashier of the bank the sum received as aforesaid.
This suit was commenced on the 28th May, 1827.
Upon this evidence, a verdict was taken by consent for
the plaintiffs, for the sum of $5.40, being the interest on
the note from the time judgment was rendered against
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Batchelder, till the time when the money received by the
deputy sheriff was paid to the cashier, subject to the opinion of the court upon the aforegoing case.
Richardson, C. J., delivered the opinion of the court
The question is, whether, upon the pleadings in this case,
the matter offered in evidence by the defendant is a legal
answer to the action.
The manner in which a defendant is to avail himself of
any matter of defence, which he may have, depends in some
measure upon the time, when such matter of defence arises ;
whether before or after the commencement of the suit ; and
there are different forms of pleading founded upon this
circumstance. The law makes this distinction on account of
the costs of the suit. It would be unjust, that a plaintiff
who had rightfully commenced a suit for a just cause be
barred by matter arising after the commencement of the
action, and subjected to pay all the costs from the beginning. To prevent this injustice, the law compels a defendant to plead matter arising after the commencement of the
action in a particular manner, that the court may be enabled to settle the question of costs on just principles.
Where a defendant has a good defence to an action, at
its commencement, he may, in general, avail himself of it
upon the general issue, and when he cannot thus avail himhe can plead
self of
in bar, and, in either case,
he
prevail in the suit, he
entitled to costs.
When any matter of defence arises after the commencement of the action, and before plea pleaded,
may be
pleaded in bar of the further maintenance of the suit. If
the plaintiff confesses the plea, the action stops, and the
allowed no costs.
defendant
the plaintiff elects to
proceed and ultimately fails in the suit, the defendant
entitled to his costs arising after the plea was put into the
B. C. 117, Lyttleton v. Cross. We have decided,
cause.
that
general release given after the commencement of
the action forms an exception to this rule, and may be
pleaded in bar of the action generally.
The reason of
this
that when
general release
given, the costs of
the suit, up to the time of the release, are presumed to have
been adjusted, and cannot be made the subject of any contest in the cause. There is, therefore, no reason why the release should not be pleaded as
general bar.
N. H. Rep.
96, Kimball v. Wilson. But in such
case, the release must
&

is

a

3

a

a
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a
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be pleaded

according to the fact as given after tlie commencement of the action, otherwise it cannot be admitted

in

evidence.'^

When any matter of defence arises after plea pleaded,
it must be pleaded puis darrein contimumce; and such plea
is a waiver of all the former pleadings.
Such being the nature and objects of pleas in bar of the
further maintenance of actions, we should suppose, from
the nature of the thing, that the matter of such pleas could
not be given in evidence under the general issue as an
answer to the action. The general issue, as well as pleas
in bar, goes to the commencement of the action. 1 Tidd's
Practice, 592; 1 Chitty's PI. 472.
It seems to have been held in Bird v. Randall, 3 Burr.
1345, that matter arising after the commencement of the
action might be given in evidence on the general issue. And
in Sulivan v. Montague, Douglas, 110, it was said, that
actio non went to the time of ptea pleaded. But it is now
settled, in England, that matter of defence arising after the
commencement of the action, cannot be pleaded in bar generally, but must be pleaded in bar of the further mainte*
*
*
nance of the suit.
When matter is pleaded puis darrein contimumce, it is
Why is this, if such mata waiver of all former pleadings.
In Austin v. Hall,
issue?
ter is evidence upon the general
13 Johns. 286, a release obtained after the commencement
of the action was pleaded in bar of the action with the general issue. But no question appears to have been raised
upon the form of pleading.
It seems to us, that, from the nature of the case, matter
arising after the action brought cannot be given in evidence
upon the general issue, as an answer to the action, because
it cannot be, in its nature, an answer to the action generally, but only to the further maintenance of the action.
If such matter of defence can be so used, it must, from
the nature of the thing, be a good general bar, when specially pleaded; and the rules which have been established
31.
Other cases hold that such a release must be pleaded
tinuance:— Jewett V. Jewett (1870) 58 Me. 234; Field v.
81 Me, 36; Eyan v. Bait. & Ohio R. E. Co. (1895) 60 HI.
120 Ga. 1068; Smithwick v.
V. Georgia Land Co. (1904)
Jones L. (S. C.) 64.

piiis darein

con-

Cappers (1888)
App. 612; Cook
Ward (1859) 7
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with respect to pleas in bar, of the further maintenance of
actions are idle and useless. Indeed, they are worse than
useless with respect to the defendant, because they deprive
him of his costs, in cases where, by using the general issue,
he would be entitled to them.
he use the matter as a
defence upon the general issue, and prevail in the suit, he
will be entitled to his costs from the beginning. If he plead
it in bar of the further maintenance of the suit and prevail, he will be entitled at most to costs from the time of
filing his plea.
It will be convenient in practice to hold defendants to
It wiU give the plaiatiif an
plead such matter specially.
to
whether
he
will proceed in the action,
opportunity
elect
and the question of costs may be settled by the record. We
see no reason why partial payments might not be permitted
to be given in evidence upon the general issue to reduee the
damages,^^ but we are clearly of opinion, that payment cannot be so given in evidence as an answer to the entire ac
tion, and that, in this case, there must be
Judgment on the verdict.

If

32.
Costar v. Davies (1847) 8 Ark. 213, certain evidence "being confined exclusively to a matter that arose after the commencement of the suit,
was admissible alone under the general issue, for the purpose of mitigating
the damages, and could not possibly operate as a bar to the whole action."
Accord: — Moore v. McNairy (1827) 1 Dev. L. (N. C.) 319; Williams v.
Tappan (1851) 23 N. H. 385; J07 v. Hull (1832) 4
455 (partial payments made pending the suit).

Vt

LEE

V.

DOZIER.

High Court of Errors and Appeals of Mississippi.
40

Ellett, J.,

1866.

Mississippi, 477.

delivered the opinion of the court.
The declaration in this case is upon a promissory note.
The defendant pleaded the general issue, and at a subsequent term filed two special pleas, as pleas puis dernier
continuance. The first of these avers that the note sued
on was given in payment of land in Louisiana, and that
prior to the making of the note, the plaintiff had executed
a title bond, a copy of which is filed and prayed to be made
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part of the plea, which instrument the defendant, a nonresident of the State of Louisiana, and ignorant of its laws,
understood and supposed to be properly drawn and executed, in accordance with the laws of said State ; that after
the last continuance of this cause, he ascertained that said
instrument was not executed or drawn in accordance with
the peculiar laws of said State, in that it was not signed
by both parties, nor registered as required by said laws, and
is therefore void, and that consequently the consideration
of said note had failed.
a

The plaintiff demurred to both pleas, and the demurrer
was sustained; whereupon a jury was impanelled to try
the issue, and a verdict and judgment were given for the
plaintiff.

it,

Both these special pleas were bad. The first contained
no matter that could be pleaded puis dernier continucmce.
The office of such a plea is to set up a matter of defense
arising after the last continuance, not one which, existing
before, has just come to the knowledge of the party. The
facts pleaded in tliis case were covenant with the execution of the agreement, and were necessarily within the
But he alleges that he had
knowledge of the defendant.
only, since the last continuance, ascertained the law of
Louisiana on the subject. That, however, does not alter
the case. The matters relied on, that is, the want of his
own signature to the contract, and the failure to register
are not facts that occurred after the last continuance,
and therefore cannot be so pleaded.

4

of

Supreme Court

HAMILTON.

v.

Sergeant

Pennsylvania.

&

WILSON

1818.

Rawle, 238.

Jane Hamilton, the defendant in error, brought an action

of assumpsit in the common pleas of Lancaster county
against John Wilson, executor of John Wilson, deceased,
to recover her share of the residue of the testator's es-
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tate undisposed of by his will. The defendant pleaded non
assumpsit and payment, on which issue was joLued, and
the cause came on to be tried at August term, 1817. After
the jury had been sworn and the evidence given, the defendsmt moved for leave to plead, that since the bringing of
the suit, the plaintiff had intermarried with one Joel Baker,
who was still in full life. The court thinking themselves
bound by the Act of Assembly of 21st March, 1806, admitted the plea. The plaintiff, however, did not reply, and
the cause was tried on its merits ; the court instructing the
jury to regard the plea of coverture as a nullity, and not
to suffer it to have any effect on their decision. The verdict was for the plaintiff, and the cause being removed to
this court by writ of error, the charge of the court below on
the point above stated, as well as on two others which
It
were afterwards abandoned, was assigned for error.
was also contended, that there was error in there being no
•
•
*
issue joined on the plea of coverture.
Gibson, J. : It is very certain a plea puis darrien continuance waives all former pleas; that the defendant must
stand or fall by it; and that if put in issue it forms the
only subject of inquiry before the jury. It admits the original merits to be with the plaintiff, and rests the defence on
something that has occurred, or some act that has been done
by the defendant since the last continuance of the cause.
If it be well pleaded, issue must be taken on or there wUl
be a mistrial;
be bad on its face, the plaintiff must
demur; but
good, in point of form, though pleaded out
of due time, the proper course
to move to have
set
aside. Coverture after suit brought,
a plea in abatement, which never can be pleaded after a plea in bar, unless the matter has arisen since the plea in bar, in which
be done the first opportunity that
case
may, provided
presented; for the plea in bar waives only matters in
abatement then existing. But the defendant must not suffer
continuance to intervene between the happening and
the rule as to all
pleading of this new matter; and this
matters arising after issue joined, whether going to the
merits or disclosing a personal disability to maintain the
suit. But for extrinsic reasons the court may exercise
discretion in receiving such
plea, even after
continuance. Here the plea was neither good in point of form nor
pleaded in due time. The marriage
not stated to have
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taken place since the last continuance, whicli is an iadispensable averment in every plea of this sort. If a continuance
had, in fact, intervened, before it came to the knowledge
of the defendant, it would still have been necessary to plead
it in this way, but the court to preserve consistency would
have permitted him to enter the plea nunc pro time, an
aflSdavit of the truth of the plea, and the extrinsic matter
first being made. Without an allegation of the matter having arisen since the last continuance, there can be no such
thing as a plea pids darrien continuance; its name imports its nature. It is the only plea that can be put in
after a plea in bar; and must be drawn with great certainty. The plea offered was not such, although so intended: it was an ordinary plea in abatement offered at a
time when no such a plea could be received, and when the
fact it went to controvert had been conclusively admitted
by the previous pleadings in the cause. Nor does the Act
of Assembly relied on, help the defendant's case. That
act merely permits an amendment to be made, or a plea
This the liberality
to be added after the jury are sworn.
of the courts had never refused, at any previous stage of
The act permits nothing to be done durthe proceedings.
ing the trial, that might not have been done before it commenced. This plea could not have been received before the
jury were sworn, and was therefore not within the act.
•
•
•
The plaintiff was not boimd to reply, and did not
reply; consequently the court did not err in instructing the
jury, that the matter contained in this plea formed no part
of their inquiry. We are of opinion, the cause was properly tried on the pleas of non assv/mpsit and payment, and
that the judgment must be affirmed.

Judgment affirmed.

SADLEB

V.

FISHEE'S ADMINISTRATORS.

Supreme Court of Alabama.
3

1841.

Alabama, 200.

[Plaintiff brought an action of assumpsit, to which

de-

fendant pleaded seven pleas, the fifth being designated
"Payment, puis darrein contiimance." Plaintiff moved to
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strike out all of the pleas except the fifth, on the ground
that the rest were waived by this plea.] '*
CoLUEE, C. J. : A plea of matter, arising since the last
continuance, as it is technically called, is a waiver of, and
substitute for, all former pleas. 6 Dane 's Ab. 31 ; Stephen
on Plead. 65 ; Kimba v. Huntington, 10 Wend. Eep. 675 ;
Yeaton v. Linn, 5 Peters' Eep. 224; Wilson v. Hamilton,
4 Serg't & Eawle's Eep. 238. But there is a distinction as
to a ground of defence, which has arisen after issue joined,
and as to matter arising, pending the suit, but before plea.
In the former ease, the defendant must plead pms darrein
continuance ; in the latter, he should show that his defence
arose, pending the writ, and insist that the plaintiff should
not further have or maintain his action, etc. 6 Dane's Ab.
32; Yeaton v. Linn, 5 Peter's Eep. 224; Gov ell v. Weston,
20 Johns. Eep. 418,
In the case at bar, the defendant designated his plea, a
plea of payment puis darrein continuance: we say designated, for it is not drawn out at length; but we know that
such was not its character, because there was no issue joined
or plea filed when it was pleaded. We may then consider
it as an original plea, and pleadable with other pleas in
bar, under our statute, which allows a defendant to plead
more pleas than one.
In Covell V. Weston, 20 Johns. Eep. 414, the defendant
pleaded, non assumpsit, and a special plea against the further maintenance of the action, of matter arising after suit
brought; no objection was made to the joining of the pleas,
and the latter plea was held good on demurrer.
33.

Condensed statement of facts by the editor.

CITY OF CHICAGO

v.

BABCOCK.

Supreme Court of Illinois.
143

Illinois,

1892.

358.

[One Guiseppe Le Cardi owned a building at No. 33 West
Adams street, in the city of Chicago.
There was a trapdoor in the sidewalk next to the building, covering a stair-
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way leading into the basement, and while this trapdoor was
negligently left open plaintiff stepped into the opening and
was hurt.] '*
Baker, J., delivered the opinion of the court.

It

appears from the evidence that appellee brought two
suits to recover damages for the injuries that she had received — one, the suit at bar, against the appellant city, and
the other a suit against Guiseppe LeCardi, owner of the
building and premises connected with which were the opening and trapdoor above mentioned, and Ellen Gaynor, tenant of the entire buUding; that afterwards LeCardi paid to
the attorneys of appellee the sum of $150, and that the
larger portion of this was applied, by said attorneys, in
paying the costs of the last mentioned suit and other expenses and charges, and some $30 or $40 handed to and
received by appellee, and that at the time of the payment of
the $150 a writing was executed and delivered to tiie agent
of LeCardi, which read as follows:

"State of lUinois,
County of Cook.

" It is

)
]

hereby agreed that no action shall be begun against
Joseph LeCardi, by reason of any matters existing at this
Given for good consideration,
date, by the undersigned.
Emma Babcock,
by Pease & Williams,

Attorneys for Plaintiff.

"Chicago, March 11, 1889."

It further

appears that afterwards an order was entered
in the suit of Babcock v. LeCardi and Gaynor, showing that
on motion of the plaintiff, by her attorney, the suit was dismissed out of court at the costs of the plaintiff.
It is urged by appellant that the dealings of appellee
and her attorneys with LeCardi, one of the joint tort-feasors amounted to an accord and satisfaction, and were not
only a bar to an action against LeCardi, but also, by operation of law, worked a release of the city from all liability. It appears from the evidence that the transactions
with LeCardi and the payment of the $150 were after this
suit was brought and after plea and issue joined thereon,
34.

Condensed
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and a claim is therefore made by appellee, that since appellant did not file a proper plea puis darrein continuance
it cannot avail itself of the alleged settlement. It is undoubtedly the general rule of the common law that a matter of defense which arises after the commencement of the
suit and before plea must be pleaded to the further maintenance of the action, and that a matter of defense which
arises after suit brought and also after plea filed, and
either before replication or after issue joined, must be
pleaded puis darrein continuance. {Mount v. Scholes, 120
But we understand an action on the case to be
111. 394.)
an exception to this rule. In such an action the defendant
is permitted, under the general issue, to give in evidence
a release, a former recovery, a satisfaction, or any other
matter ex post facto which shows that the cause of action
has been discharged, or that in equity and conscience the
plaintiff ought not to recover. (2 Greenleaf on Evidence,
sec. 231.)
To this last stated rule, that is applicable to
actions on the case, there are, it is true, some exceptions,
such as the statute of limitations, justification in an action
of slander by alleging the truth of the words, and the retaking, on fresh pursuit, of a prisoner escaped, all of which
defenses must be specially pleaded. But, so far as we are
advised, it has never been held in an action on the case,
that a defense otherwise admissible under the general
issue was inadmissible in evidence for the reason it arose
after suit brought, and was not specially pleaded either to
the further maintenance of the action or puis darrein continuance. On the other hand, in Bird v. Randall, 3 Burr.
1345, which was an action upon the case, the matter of defense arose after the commencement of the suit, but before
it came on to be tried, and it was not pleaded; but the
defense was sustained by the Court of King's Bench, and
it was held, that as the plaintiff had already received ample
satisfaction for the injury done him, he could not afterwards proceed against any other person for a further satAnd Lord Mansfield there said: "In such an
isfaction.
action as this is (an action of equity, not a formed action
stricti juris), it is enough if it appears, upon the evidence,
that the plaintiff ought not in conscience to recover."
But even if the rule be such as we have indicated, yet it
•
•
•
does not affect the result of this litigation.
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The pending snit against LeCardi was dismissed,
that no action should
be begun against LeCardi by appellee.
This, on its face,
was simply an agreement or covenant not to sue. The legal
affect of such a covenant is not the same as that of a release. A covenant not to sue a sole tort-feasor is, to avoid
sircuity of action, considered in law a discharge, and a bar
to an action against such tort-feasor. But the rule is otherwise where there are two or more tort-feasors, and the
covenant is with one of them not to sue him.
In such
case the covenant does not operate as a release of either
the covenantee or the other tort-feasors, but the former
must resort to his suit for breach of the covenant, and the
latter cannot invoke the covenant as a bar to the action
against them.
and a ■written agreement was signed

Judgment affirmed.

Sbction

7.

Commencement

CASEY

V.

and Conclusion of PliEas.

CLEVELAND.

Supreme Court of Alabama.
7

Porter,

1838.

445.

Oemond, J.: To an action on the case on a promissory
note, the plaintiff in this court, filed a plea in the follow-

ing words

:

"Micajah B. Casey,
V.

"Cleveland

& Stubblefield,

use, etc.

"Comes the defendant, Micajah B. Casey, in his proper
person, and says that the said Joseph Cleveland and William Stubblefield, who sue to the use, etc., ought not to
have and maintain their aforesaid action against him, in
manner and form, etc. For this, that he says, at the time
of the issuance of the said writ, he was and ever since that
time hath been, and yet is a permanent citizen and freeholder of Coosa county, and not subject to be sued in Talladega county; wherefore, he prays judgment," etc., all
of which he is ready to verify.
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To this plea, there was

[Chap.

5

a demurrer.

and rendered judgment for the plaintiff helow. From this judgment, a writ
of error is prosecuted to this court.
The subject-matter of this plea would certainly have
been sufficient to abate the action, if it had been well pleaded.
But according to the well-established rules of pleading, it
is not a good plea in abatement. A plea which begins in
bar, though it may contain matter in abatement, and conclude properly, will be considered a plea in bar, and final
judgment be given on it. (2 Saunders' E. 209, note 1;
Littell's Select Cases, 269.)
That is precisely the predicament of this plea. It does
not, at the commencement, seek to postpone the action, or
give a better writ, but denies the right of the plaintiff to
maintain his action. This stamps its character as a plea
in bar ; and though it afterwards proceeds to set out matter
in abatement, it must, by the rules of law, be treated as a
plea in bar. The reason of this strictness in regard to
pleas in abatement is obvious; it is against the policy of
the law to encourage defences which do not go to the merits
t>t the cause, but only serve to promote litigation.

The court sustained the demurrer,

Let the judgment
35.

See,

on

he

the importance of a proper eommeneement
Co. v. Commercial Nat. Bank (1887) 121

Pitts Sons' Mfg.

affirmed.''
and

conclusion.
given in

111. 582,

text infra, ch. VIII.
Stephen states as his eighth rule, under the head of rules which tend to
prevent obscurity and confusion in pleading, "Pleadings should have their
proper formal commencements and conclusions," and he gives the foDowing
forms :
Flea to the jurisdiction. No formal commencement. Conclusion — "he said
C D prays judgment of the court of our lord the king here will or ought
to have further cognizance of the plea aforesaid."
Plea in suspension. No formal commencement. Conclusion — "the said C D
prays that the parol may demur (or that the said plea may stay and be
respited) until the full age of him the said G D, [or, as the case may be]
the

etc."
Plea in abatement. No formal commencement. Conclusion — ^"praya judgment of the said writ and declaration, and that the same be quashed [or as

the case may be]."
Plea in har. Commencement — ' ' says that the said A B ought not to have
or maintain his aforesaid action against him, the said C D, l^cause, he says,
This formula is called actio non.
etc."
Conclusion — "prays judgment if the said A B ought to have or maitnais
his aforesaid action against him." Stephan on Pleading (Tyler's Ed.) 344.
and conclusion of a plea in estoppel see Webster v,
For commencement
State Hut. F. Ins. Co. (1906) 81 Vt. 75, given infra im the teit, ch. VII,
sec 2,

Seo. 7]

Principles

DOUGLASS

V.

RBLAa?iNG

to Pleas in General.

CENTEAL LAND COMPANY.

Supreme Court of Appeals of West Virginia.
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1878,

West Virginia, 502.

Gkebn, President, delivered the opinion of the court.

The next assignment of error is, "that the plaintiff did
not file any replication to the petitioner's plea of payment,
which is an affirmative plea." It is not necessary in every
case to file a replication to every affirmative plea. Whether
a replication be, or be not necessary depends not upon
whether the plea be affirmative or negative, but upon
whether it concludes to the country or not. As a general rule,
an affirmative plea concludes with a verification, because it
generally brings forward new facts confessing those stated
in the declaration and avoiding them by pleading these new
facts ; but sometimes it is necessary in order that the pleading may be good, that the pleader should insert in his declaration, or plea, a negative allegation, which, because it is
negative, he is not bound upon the trial to prove, but the
burden of proving the opposite is upon his opponent. If
in any particular case, such a negative allegation is required to make a plea good, such plea should conclude
neither to the country nor with a verification ; but the replication to such plea though it allege affirmative matter

For though the facts stated
must conclude to the country.
in such replication are affirmative, still they are not new,
but are alleged simply in direct denial of the negative
allegation required to be stated in the plea. So if a necessary negative allegation is made in the declaration, the plea
alleging affirmative matter in direct denial of such necessary
allegation should, though an affirmative plea, conclude to
the country ; though on the trial of the issue the burden of
Thus in
proving it will be in such case on the defendant.
the case of Brodenham et al. v. Hill, 7 M. & "W. 274, the defendant in an action of assumpsit for work and labor,
pleaded non assumpsit within six years or the statute of
limitations omitting the verification, and it was held on
The court
a special demurrer, that this plea was good.
in rendering this decision, said that the plea of the statc. L. p. S4
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ute of limitations had by the general practice in modem
times been concluded with a verification, but the ancient
and better authoritiep showed that it was entirely unnecessary, and the good sense of the matter was that a party
ought not to be required to verify what it does not lie upon
him to prove. And in Wilkes v. Hopkins & Nichols, 6 M.
& G. 36, it was decided in an action of assumpsit on a
declaration based on the nonperformance of a promise to
pay a bill, a plea that the defendant duly paid the bill,
should conclude to the country and not with a verification.
It is obvious that on the trial of an issue on this plea, the
burden of proving payment would be on the defendant, for
an affirmative contract to pay money being proven, it is
incumbent on the defendant to prove payment. McGregory
V. Prescott, 5 Cush. 67; and Van Gieson v. Van Gieson, etc.,
12 Barb. 520.
Nevertheless it was unnecessary and improper to conclude this plea of payment with a verification,
for as the declaration had necessarily alleged nonpayment
of the bill, the plea which alleged the payment of the bill
was a simple traverse or denial of a necessary allegation
in the declaration, and should therefore have concluded
to the country.
And the court so held, and as an illustration of this principle, Tindal, C. J., in the progress of the
case says:
"So in an action for a breach of covenant to
repair, a plea that the defendant did repair is affirmative,
but it concludes to the country."
And the reporter in a
footnote adds, that a plea that the defendant did not break
his covenant concludes to the country.
It is true that, if an unnecessary allegation, whether it
be affirmative or negative is made in the declaration,
a
plea denying such unnecessary affirmative allegation, or
affirming facts in denial of such unnecessary negative alleNo unnecesgation, ought not to conclude to the country.
saiy allegation in a declaration whether allegation be posi,
tive or negative can be traversed.
Thus in Goodchild v. Pledge, 1 M. & W. 362, in an action
of debt for goods sold and delivered, the plea alleged that
when the debt became due he paid the same, concluding to
the country, and the court held upon a special demurrer,
that the plea should have concluded with a verification, because it was unnecessary to allege the nonpayment in an
action of debt, the allegation of nonpayment in an action
of debt being mere form and not traversable, while in an
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action of assumpsit such allegation is necessary. This distinction we mil presently see has not been sustained in
Virginia, but the allegation of nonpayment is regarded as
necessary both in assumpsit and debt Had they so held,
the plea of payment concluding to the country would have
beer held good in Goodchild v. Pledge. In the case of EnsaU
V. Smith, 1 C. M. & B. 522, to a declaration on promises to
pay on request, the defendant pleaded he has paid, concluding to the country; a special demurrer was sustained
by the court, who held that the plea should have concluded
with a verification. The case is distinguished from Wilhes
V. Hopkins <& Nichols, C. M. & G. 4; E. C. L. 36, in this that
the plea then was, that the defendant did duly pay the bill
when due, which the court held was direct denial of the
necessary allegation in the declaration, that the bill was not
paid when it fell due. In Ensall v. Smith, the plea was,
that the defendant has paid the debt, and as it was unnecessary for the declaration to allege more than, that the bill
was not paid when due, that the plea amounted to more than
the denial of a necessary allegation in the declaration and
brought forward new matter, the payment of the debt after
it became due, and therefore it should have concluded with
In Virginia as we shall presently see, it
a verification.
is held that an allegation, that a debt was not paid when
it became due, would be insufficient to sustain a declaration
either in assumpsit or debt, but on the other hand, in either
of these forms the declaration must allege nonpayment of
the debt generally, including its nonpayment at any time
after it fell due. Had this been recognized to be the English
law, the court in Ensall v. Smith, would have held that the
general plea of nonpayment ought to have concluded to the
country, as then it would have been a direct denial of a
•
•
•
necessary allegation in the declaration.
•
*
•
From what we have said it appears that the
proper conclusion of a plea of payment must logically depend upon what allegations of nonpayment, if any, were
necessary in the declaration. If a general allegation of
nonpayment covering not only nonpayment when the debt
became due, but also nonpayment since the debt became due
must be alleged in the declaration, a general plea of payment which expressly denies this general allegation of nonBut if
payment, must necessarily conclude to the country.
if
the
or
allemade,
be
no allegation of nonpayment need
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gallon of nonpayment in the declaration may properly be
confined to the time when the debt became payable, then
the general plea of payment should conclude with a verification, alleging as it would a new fact not necessarily nega-

A long train of Virginia decisions
tived in the declaration.
has settled beyoud controversy that in that State and in
this, in an action for the recovery of a debt, whether it be
assumpsit or debt, the plaintiff in his declaration must
not only allege the nonpayment of his debt, but this allegation of nonpayment must be general and not confined to
the time when it became due, and must therefore be extended to every person who had a right to receive the payment either at the time it fell due or at any subsequent
time. Thus if the suit be on a bond which has been assigned, the allegation must be, that the debt has not been
paid to the obligee nor to his assignee. Braxton's Adm'r
*
*
*
As an original quesV. Lipscomb, 2 Munf. 282.
tion the necessity of averring in every form of action in
the declaration the nonpayment of a debt either at the time
it feU due or at any time subsequently might well have
But these numerous decisions settle bebeen questioned.
yond a controversy that in Virginia and in this State, the
declaration, whatever be the form of the action, must allege
nonpayment of the debt generally; that is so as to include
not only when it fell due, but also subsequently.
And such
being the settled law here we must hold that the general
plea of payment denying this necessary general allegation,
of nonpayment in the declaration must in every case
whether the action be assumpsit, debt or covenant, conclude to the country.

