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Pa. St.
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Supreme Court of Pennsylvania.

Oct. 6, 1890.

Certiorari sur appeal to orphans’ court,
Union county.
The facts are thus stated in the opinion of
“This case arises in the
the court below:
following manner:
On the 16th of March,
1886, Benjamin Cawiey and his sister, Mary
\Cawley, both unmarried, made what may be
termed a Ijoint will and testament,' duly exe
cuted, and by which it is directed that, 'upon
the death of either, the survivor shall pay all
the debts of the decedent if the estate will
- reach, and bury decedent properly, and pro
Secondly. If Benjamin
vide
tombstones.
should be the ﬁrst to die, or if Mary should
be the ﬁrst to die, each gives to the survivor
all the rest and residue of his or her estate
for life, and, if needed, the body of the es
tate so far as is necessary, and at the death
of the survivor, after burial, tombstones, and
so forth are paid for, the residue is divided
into nine

parts,

and

given

to relatives

and

parties named; and Horace C. Cawley named
Benjamin Cawley died the 12th of
,, executor.
August, 1887, and on the 2".’d August, 188?,
the joint will was duly proved as the will of
Benjamin, and its provision as to his estate
carried into effect; Mary, the survivor, re
ceiving Benjamin's estate for life, as provid
Mary Cawley, however, on
ed in his will.
the 5th of September, 1887, made a separate
/will, and revoked the joint will, and died on
and the joint will
the 29th January, 1888;
was offered as MaryIs will, and admitted to
probate by the register, on the 1st of Febru
ary, 1888, and letters testamentary issued to
Horace B. Cawiey, the executor therein named.
But, on the same day, Mary’s second will,
of the 5th of September, A. D. 1887, was also
offered for probate; but the register refused
to consider it, and treated the joint will as
irrevocable, and that it must stand as Mary’s
From this decision.
last will and testament.
and admission of the joint will as Mary Caw
iey’s will, and the refusal to allow the prov
ing of her second will, this appeal has been
taken to the orphans’ court."

\/

J. Merrill Linn and S. H. Orwig, for appel
lants.
Charles S. Wolfe, P. L. Hackenburg.
and Andrew A. Leiser, for appeliees.
WILLIAMS, J.

The question presented by
has not arisen in
It is important to
a correct understanding of the real ground of
controversy to bear in mind the peculiar char
acteristies of a contract, and those of a will.
A contract is an agreement between partie
for the doing or not doing of some particula
thing.
The undertaking of one party is made
in consideration of something to be paid or
done by or on behalf of the other party, so
that the obligation to do and the right to re
quire performance are reciprocal.
A will, on
the other hand, is simply a statement of a

this appeal is one that
Pennsylvania until now.

A WILL.

purpose or wish of the maker as it exists at
the time.
As often as his purpose or wish'
changes, he may change the expression of it. v
When and why a change shall be made de
pends on himself alone.
He is answerable
to no one for his determination
to make one
rather than another disposition of his proper
ty.
After he has written out his will, and
executed it in accordance with the forms of
the law, it does not bind him; but, so long
as he lives, he may change his own purpose
with or without a reason, and his last pur
pose properly written out and executed is his
"last will and testament," because death
makes any further change impossible.
The
binding force of a contract comes from the
aggregatio mentium of the parties. The bind
ing force of a will comes from the fact that
it is the last expressed purpose of the testa
tor in regard to the disposition of his proper
ty after his own death. While he lives, it is
without force or value, but it begins to speak
when he ceases to do so, and thereafter is
Although these instru
heard in his stead.
ments are so unlike, they may be, and some
times are, combined so as to give a testamen
tary character to what purports to be a con
tract, or to convert a will into an irrevocable
agreement.
Whether any given writing is
a will or a contract must be determined
the character of its contents, rather the
from its title, or any formal words with whicl
it may begin or conclude.
The familiar form
of a will is that by which the testator directs
how his property shall be disposed of after
his death, and may be distinguished
or de
scribed as the simple will of the maker. If
two or more persons own property in com
mon, they may convey it by joining in a deed.
or by executing separate conveyances at their
They may transmit the title,
convenience.
each for himself, by a separate will; and
there is no objection, on principle, to their
joining in a testamentary disposition of it.
Such a will might be properly called a "joint
will," because executed jointly by several
owners, as a means of transferring their
several titles to one devisce.
The validity of
a joint will was at one time denied in Eng
land, and has been denied in some of the
United States, but the reasons for such d
nial relate rather to questions of probate that
to the power of the several testators, and d
not seem to have been regarded as settling
the question in the countries where the deci
1 Williams, Ex'rs, 10.
sions were rendered.
Whether after the death of one or more of
the makers of such a will the surviving mak- I
er may make a valid revocation as to his own '
title or share of the property devised is an
unsettled question, and is not involved in the \
case before us, for the property to which this
will relates was not held in common by the
Another class of questions is pre
testators.
sented when two or more persons make re
ciprocal testamentary provisions in favor of
each other, whether they unite in one will or
Such wills
each executes a separate one.
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may be described as "mutual" or "recipro
Their validity does not seem to be
cal."
doubted after the death of the respective tes
tators; but the extent of the power of revo
cation in the survivor after the death of one
or more of the testators is a question still in
controversy, and upon which different con
In Evans v.
clusions
have been reached.
Smith, 28 Ga. 98, the will was signed by two,
and presented by the survivor for probate.
No revocation was attempted, and the only
question really before the court was the
validity of the paper as the will of the de
ceased signer.
The court held it valid, char
acterizing it as a “double will."
In Lewis
v. Scoﬁeld, 26 Conn. 452, a similar will was
presented, and its validity upheld by the
In Betts v. Harper, 39 Ohio St. 639,
court.
the testators were tenants in common.
Aft
er the death of both, it was probated as the
separate will of each, and the earlier case of
Walker v. Walker, 14 Ohio St. 157, which
had denied the validity of such a will, was’
distinguished
and qualiﬁed.
The will of a
husband and wife making reciprocal provi~
sions for each other, and executed by both,
in DiezIs Will, 50 N. Y. 8S..
.was sustained
in Schumaker v. Schmidt, 44 Ala. 454, two
persons, who describe themselves as “friends
of many years standing," joined in a will uy
which the survivor was to take the property
Auerback, one of the
of the one dying ﬁrst.
joint makers, made a later will, with a dif
ferent disposition of his property, and died.
The survivor insisted on the irrevocability of
the ﬁrst will, and claimed the estate, but the
court upheld the last one. The point in con
troversy was stated in the opening sentence
“\Vas
of the opinion of the court as follows:
and Auer
the writing between Schumaker
back a compact, and not a will, or a will con
taining a compact, and therefore isrevoca
The conclusion of the court was that
ble?"
the writing was not a compact, but a will,
and therefore revocable at pleasure.
It is
worthy of note that the only consideration
expressed for the mutual provisions made by
the ﬁrst will was the "mutual esteem" which
each entertained for the other.
This might
change in degree, or cease altogether, at any
time.
While it existed, it explained the mu
tual or reciprocal provisions contained in the
will.
It afforded not a consideration, but a
reason, for them.
The will now before us was executed by a
They were single, had
brother and sister.
lived many years together, and were feeling
the inﬁrmities of age.
One owned a house
and lot worth about $3,000.
The other owned
bank-stock of about the same value.
Their
household goods seem not to have been the
They appear to
exclusive property of either.
have lived together in the house, and used
the income from the bank-stock without keep
ing an account with each other.
By their
will they provided that the survivor should
have the property of the one ﬁrst to die dur
ing life, and that it should then go over to re
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mainder-men named. The learned gentleman
by whom it was drawn seems to have had
Walker v. Walker, 14 Ohio St. 157, in his
mind, and to have drawn the paper with the
purpose of steering clear of the diﬂiculty sug
gested by it.
To this end the will is made
to speak for each devisor separately, thus:
"1, Benjamin Cawley,
should I be the ﬁrst
to die, and I, Mary Cawley, should I be the
ﬁrst to die, give, devise, and bequeath and to
the survivor of either of us, all the rest and
residue of the decedent’s estate, both real
and personal, to have and to hold and enjoy
the same during the life of the survivor, with
out impeachment
for waste, and with leave
to use the body of the estate for necessity."
After the payment of debts and expenses, and
the expiration of the lifeestate, the will di
rects that the residue be divided into nine
parts, and then proceeds:
“Three of which
parts i give and bequeath to John Cawley;
two parts to Hepburn Cawley; one part to
Horace Cawley; one part to Mary Henson;
'
' one part to Ada Gilmore;
‘ *
and one part to Emma Harter."
H. C. Caw
ley was made a trustee for Ada, and her
share was devised to him thus:
"I give and
bequeath to H. C. Cawley, in trust," etc;
and the will then deﬁnes the nature of the
trust, and uses the words, “I distinctly de
clare that the above trust is an active one."
The singular number is invariably used
throughout the will, each testator speaking
for himself or herself only, and neither at
tempting to speak for the other or of the oth
er’s property.
Each seems to have desired
to make the same disposition of what he or
she owned.
Both adopted the same written
expression of that desire, and executed it.
The will so made must be regarded, there
fore, as the separate will of each testator, as
fully as though the will of each had been
separately drawn up and signed.
There was
no joint property or joint devise.
It is not,
therefore, a joint will.
It is not a contract
between the makers in form or in effect. No
consideration passed from one to the other,
and none is suggested, except the affectionate
interest which this aged brother and sister
felt for each other. This moved them to
provide for each other’s comfort by a life
estate in the survivor, but beyond that each
gave to the remainder-men
only what each
Such a will is properly described by
owned.
the phrase in Evans v. Smith, supra, as a
“double will."
It must be construed and
treated as the separate will of each testator
who signed it, in the same manner as though
a separate copy had been executed by each.
It was therefore revocable by both. Benja
min Cawlcy did not revoke, and his will is
to be executed in accordance with its terms.
Mary Cawley has exercised the power of
revocation, and changed the ultimate IdestinaHer last will must be
tion of her property.
followed, therefore, in the distribution of her
The decree of the court below is af
estate.
ﬁrmed, at the cost of the appellant.
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writing, and excepted to the court’s refusal
give the same: "(6) The fact, if it be a
to
(86 Ala. 110, 5 South. 497.)
fact, that Mrs. Hornsby did not dispose of all
Supreme Court of Alabama. Feb. 26, 1889.
the property, must he considered with the
Appeal from probate court, Oolbert county; other evidence by the jury to ascertain
John A. Steele, Judge.
whether or not the instrument was intend
Proceedings
to probate an alleged will of to he a will."- There was a trial by jury,
Ann E. Hornsby, deceased. The instrument and a verdict for the proponent, followed by
in question was signed by Mrs. Hornsby, un-l a judgment admitting the will to probate
der seal, attested by two witnesses on an ac Contestants appeal.
knowledgment of her signature, February 23,
Kirk & Almon. for appellants.
J. B.
1886, and was in the following words:
“The
Moore, for appellee.
state of Alabama.
county.
Colbert
Thesel
presents show that, in consideration
of thel
STONE, C. J. There are few, if any, ques
love and affection I have to Julia M. Hall, 1|
do here now give and deliver to her the fol-I tions less clearly deﬁned in the law-books
lowing property. to wit, a certain lot, or part' than an intelligible, uniform test by which
of lot, situated in the city of Tuscumbia, to determine when a given paper is a deed,
known as part of lot No. 317, according to the and when it is a will. \Deeds, once execut
plat of said city, [describing it by meteS ed, are irrevocable, unless such power is re
together
with all the tenen served in the instrument.
Wills are always
and bounds],
ments and hereditaments
thereunto apper . revocable so long as the testator lives and re
tainlng, all of which I now hold and possess. tains testamentary capacity.) Deeds take ef
But I do hereby reserve the use, control, and fect by delivery, and are operative and bind’
ing during the life of the grantor. Wills are
consumption of the same to myself, for
and‘
during the life of the testator.
during my natural life; and this is done in. ambulatory
part to do away with the necessity of tak-. and have no effect until his death. Out of
ing out letters of administration after my~ this has grown one of the tests of testamen
tary purpose, namely, that its operation hall
death.
Teste my hand and seal, this
day of February, 1886." Mrs. Hornsby diedt be posthumous.
If this distinction were car
in July, 1887. Letters of administration on' ried into uniform, complete effect. and if it
her estate as an intestate were granted soon were invariably ruled that instruments which
after her death, to Robert B. Lindsay, who, confer no actual use. possession, enjoyment,
while searching among her papers, found the. or usufruct on the donee or grantee during
above instrument in a locked drawer. inclosed the life of the maker are always wills, and
in an envelope on which were written the never deeds, this would seem to he a simple
words “Not to be opened until after my‘ rule, and easy of application.
The corollary
~death." Mrs. Hornsby’s name was not sign-i would also appear to result naturally an
'ed to the memorandum. nor was it in herinecessarily that if the instrument, during th
I handwriting. The administrator delivered the. lifetime of the maker, secured to the gran l paper to Julia M. Hall, August 2, 1888, and ‘ tee any actual use, possession, enjoyment, or
it was propounded for probate by her.
G.l usut’ruct of the property, this would stamp it
The authorities, how
A. and U. M. Sharp, who claimed as next of irrefutably as a deed.
kin, contested the probate on the following ever, will not permit us to declare such inﬂex
I grounds:
A declaration of trust by which
“(1) Because said written instru-| ible rule.
to hold in trust for
ment is not in fact the will and testament of the grantor stipulates
said Ann E. Hornsby: (2) because said in-.~ himself during life, with remainder to a do
was not duly executed, so as to nee, or succession of donees, certainly secures
strument
pass title to said real estate under the laws‘ no use, enjoyment. or usufruct to the remain
of Alabama; (3) because said instrument was§ der-man during the grantor’s life.
Yet it is
1 Bigelow, .iarm.
not executed by said Ann E. Hornsby; (4) ’ a deed, and not a will.
Will, 17, and notes; Glilham v. Mustin, 42
because said instrument is not testamentary
in its character;
Ala. 365. Can a tangible distinction be
(5) because said instrument
was not executed as required by law of a drawn between such case and a direct con
An issue was duly veyance, in form a deed, by which A. con
"last will and testament..,
formed.
0n the trial of the cause the con veys to B., to take effcct at the death of A.?
testants objected. and excepted to the ad The human mind is not content with a dis
mission in evidence of the circumstances of ltinction that rests on no substantial
differ
the making of the instrument, contested; of i ence. Conveyances reserving a lifeestate to
2
the relation the petitioner bore the deceased, the grantor have been upheld as deeds.
Ann E. Hornsby; of the non-delivery of the Deviin, Deeds. § 983; Robinson v. Schly. 6
instrument;
and of the other facts as shown Ga. 515; Elmore v. Mustin, 28 Ala. 309;
There were also separate ex Hall v. Burkham, 59 Ala. 349.
by the opinion.
In Daniel v.
ceptions reserved to the admission of the tes Hill, 52 Ala. 430, 436, this court said: “A
timony of the witness Davis to the effect deed may be so framed that the grantor rc
that he considered the instrument a will, and serves to himself the use and possession dur
The de ing his life, and on his death creates a re
that he intended to draft a will.
fendants requested the following charge in mainder in fee in a stranger."
Almost every
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The intention of
and

t‘lggakenJLthamutmliinLiaquii-n.
is to be gathered IprhIugiily
intention

t at

from the language _otvt_he instrument itself.
Dunn v.
Ala. 152. The intention
cannot be proved by a witness speaking di
re’ctly thereto.
But this does not, in cases of
as the present in
inapt phraseology,—such
strument discloses,—preclude proof of instruc;
tions given to the draughtsman, in reference
* to the nature of the paper he was expected
to prepare.
In Green v. Proude, 1 Mod. 111I,
3 Keb. 310, the paper had striking character
isties of a deed; but the court said: “Here
being directions given to make a will. and a
person sent for to that end and purpose, thisl
is a good will."
Speaking of this case, Jar-.
man (1 Bigelow’s Ed. p. 19) says: “The
court seems toIhave been inﬂuenced by the
circumstance that the person who prepared it
was instructed to make a will." In Ware
ham v. Sellers, 9 Gill & J. 98. the court de
cided that testimony should have been re
ot the deceased,
ceived of “conversations
made .at the time of executing the said paper,
and from the other circumstances. that the.
said P. S. made and executed the said paper
as and for his last will and testament, and in
tended it as such." In this case-the contro
versy was whether the paper was a deed or
a will.
To the same effeet is Witherspoon v.
Witherspoon, 2 McCord, 520. So all the at
tending circumstances may be put in proof
as aids in determining whether the maker in
tended the paper should operate as a deed or
. a will, whenever it is so framed as to post
pone actual enjoyment
under it until the
death of the maker.
Gillham v. Mustin, 42
Ala. 365; Daniel v. Hill, 52 Ala. 430; Camp
bell v. Gilbert, 57 Ala. 569; Jordan v. Jor
dan, 65 Ala. 301; Rice v. Rice, 68 Ala. 216;
1 Bigelow~
Lee v. Shivers, 70 Ala. 288;
Jarm. Wills, 25; Gage v. Gage, 12 N. H.I
371; Mealing v. Pace, 14 Ga. 596, 630; Sym.
mes v. Arnold, 10 Ga. 506; Jackson v. Jack
Another pertinent inquiry:
-son. 6 Dana, 257.
It a paper cannot have operation as a deed,
but may as a will, then in doubtful cases.
we should pronounce it a will, at res magis,
valeat. Bigelow, Jarm. Wills, 21, 22, 24, 25;.
Attorney General v. Jones~ 3 Price, 379;"
Gage v. Gage, 12 N. H. 371; Symmes v. Ar
nold. 10 Ga. 506.
The instrument sought to be established as
a will is in form a nondescript.
It clearly]
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maker.
Its language is: “I do hereby re"
serve the use, control, and consumption of the
same to myself for and during my natural
life." We hold that the paper, on its face.
falls within the indeterminate class, which,
according to circumstances, may be pronoun
ced a deed or a will. We also hold that, on
the trial of the issue, it was competent to
prove that the maker was without lineal or
other very near relatives;
that she was at
tached to the donee, who was a member of
her household; that she sent for the draughts
man of the paper, and employed
him to
write her will, and that, in pursuance of such
employment. he wrote the paper in contro
versy; that she signed it with a knowledge
of its contents, and had it attested; that she
did not deliver it, but had it placed in an en
velope, and indorsed, “Not to be opened till
after my death?’ and that she carefully pre
served it in such envelope until her death.
Now, all these facts and circumstances,
if
proved and believed, were competent and
proper for the consideration of the jury in determining the issue of devisavit vei non. And
the fact. if believed, that the paper had never
been delivered, and therefore could not take
effect as a deed, should also be considered in
arriving at the maker’s intention.
In excluding from contestants’ exceptive al
legation the averment that the paper is a deed,
the probate court committed a technical er
ror.
That was the real issue in the case.
This ruling, however, did the contestants no
injury, as they had the beneﬁt of the de
3 Brick. Dig. p.
fense it: sought to interpose.
O

Kinnebrew,

on its face that the donee or grantee
was to have no actual enjoyment of the
property—no usufruct—during the life of the

The paper over which the present conten
tion arose contains the following clause:
"And this [the execution of the paper] is.
done in part to do away with all need or ne ‘
cessity of taking out letters of administration I
after my death." This clause is a circum
stance which the jury may look at and con- i
sider in determining
whether Mrs. Hornsby ~
inteﬂded that Julia M. Hall should take or
enjoy any interest during the former’s life.
It is not conclusive, but must beweighed
with the other evidence. It would probably
it made provision for
be more weighty
Mrs. Hornsby’s entire estate. Attempts
fruitless, of course—are sometimes made to
even in docu
dispense with administration,
ments that are unmistakably testamentary.
asked by contestants, should
Charge No.
charges
The remaining
have been given.
asked by them were, in the light of the evi
dence, calculated to confuse or mislead, and
were rightly refused on that account.
We have now considered all the questions
In a very few of the
we deem necessary.
many rulings the probate court erred.
Reversed
- . and remanded.
ii.I

v.
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shows

6~

conceivable form of conveyance, obligation,
or writing, by which men attempt to convey,
bind, or declare the legal status of property
have, even in courts of the highest charac
The form of
ter, been adjudged to be wills.
When
stands for but little.
the instrument
the paper contemplates posthumous op
eration, the inquiry is, what was intended?
:tever
I Bigelow, Jarm. Wills, 20, 25; Habergham
v. Vincent, 2 Ves. Jr. 204; Jordan v. Jor
dan. 65 Ala. 301; Daniel v. Hill, 52 Ala. 430;
Shepherd v. Nabors, 6 Ala. 631; Kinnebrew
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Court of Probate.

Ir.

Jan.

in Jarman on Wills, (volume 1, p.
"Three things arenecessary: (1) That
the will should refer to some document as
then in existence;
(2) proof that the docu
ment propounded was in fact written before
the will was made; and (3) proof of the iden-_
tity of such document with that referred to
in the will." The aﬁﬁdavit of the Rev. Simon
McWry is slightly ambiguous, (In re Ash, 11
Ir. R. Eq. 60, note,) in consequence of the
introductory words, “to the best of my
knowledge
and belief;" but still. if that
in evidence, I
,aﬁﬁdavit be admissible
, it suﬁﬁcient to prove that the paper of direc
stated
90:)

13.)
28, 1884.

\.

/

In

(L. R.
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think]

Motion for probate, and that certain di
rections be ordered to be incorporated in the
'
will of the testator, the Rev. J. Kehoe. An
aﬁﬁdavit of the Rev. Simon McWry was ﬁled,
as follows: “That, to the best of my knowl
edge and belief, the paper writing marked
'A,’ now produced and shown to me, en
titled 'Directions to the executors of my last
will and testament, executed this 13th day of
'
February, 1879—How they are to manage
my affairs,’ signed John Kehoe, P. P., and tions was in existence when the will was ex
It is certainly sumcient proof that
dated February 13, 1879, which is all in the ecuted.
handwriting of the said Rev. John Kehoe, it was in existence before the execution of
was written out by him previous to the ex !the codicil; and the cases, including that
after iof Lady Truro, L. R. 1 Prob. & Div. 201,
ecution of his will; and immediately
i
was referred by Mr. Bail, have es
such execution copies of said will and said to which
this question
direction, previously made by the said tes tablished that, in considering
by one Maurice Kealy, were of incorporation, the words of the will which
tator, and
refer to directions
as if
must be taken
placed by testator in an envelope, and hand
The Rev. Pat brought down to the date of the codicif~-~
ed to me for safe custody."
It does appear
rick F. Nolan, who was appointed executor as if repeated in the codicil.
of the will by the codicil of the 20th of July, to me that, if the afﬁdavit of Mr. Mc\Vr-v be.
the evidence is suﬁﬁcient to iden
1883, made the following afﬁdavit: “The tes- . admissible,
signed by
tator, by his will having bequeathed all his tify the paper of directions
to which he re
property in trust to be disposed of in such .testator as the directions
Therefore,
if this aﬂida
manner as he might direct, did give a direc-~ ferred in his will.
tion in writing as to the disposal of the .vit is admissible, two of the requisites for
are found in the case before
same, as of same date as of the will, viz., incorporation
the 13th of February, 1879, and upon which the court, viz., proof of the fact .of the ex
direction. marked with the letter 'A,I I have istence of the paper when the will was
made, and proof of the identity of the paper
indorsed my name."
with that referred to in the will. As to the
William P. Ball, for executor.
necessity of these two of the elements men-,
tioned in Jarman there can be no doubt.
I
WARREN, J. The Rev. John Kehoe, the may refer to Singleton v. Tomlinson, L. R
testator, made a will dated the 13th of Feb 3 App. Gas. 404, in the house of lords.
“I
It remains to consider the third circum
ruary, 1879, which contained this clause:
in the passage 1 have
hereby bequeath to the Right Rev. James stance mentioned
Does the will refer
Walsh and the Rev. Michael Conroy all quoted from Jarman.
property I die possessed of," “in trust to be to or describe this paper of directions as then
If it does not, can the court re
disposed of in charity in such manner as I existing?
may direct them; and, in case I may not ceive any parol evidence on the subject of
As a matter of construc )\
leave directions or instructions, then they these directions?
may dispose of it in charity in such manner tion, it i clear that the will does not refer
The
to any document as then in existence.
as they may think ﬁt;" and the same per
One of the@ ex
words are, “as I may direct," “in case I may
sons are named executors.
’
But “may" and “may
not have directed."
eentors—Mr. Conroy—having died, the testa
tor made a codicil, dated the 20th of July, not" imply that at the time the will was
written any directions had not been given or
1883, by which he nominated the Rev. Pat
The written, and certainly do not suggest that
rick Nolan an executor of this will.
In
testator signed a paper bearing the same' any existed at the time of execution.
for' Sunderland’s Case, L. R. 1 Prob. & Div. 198,
date as the will, containing directions
the management of his affairs for charitable the words. “as shall be ticketed in papers
This paper is in the handwriting in my own handwriting," were held in
purposes.
of the testator, and is headed, "Directions point of construction not to describe as then
to the executors of my last will, executed ,existing certain papers which did then exist
If, then, this will does
on the 13th day of February, 1879—How they as a matter of fact.
The court has not refer to any papers as then existing, can
are to manage my affairs."
been moved for probate of the will and the court receive parol evidence,—that is to
codicil of the testator, with the paper of di say, as Sir C. Cressweli puts it, (3 Swab. &
T 12,) “to aid in the construction of what
rections incorporated.
In my opinion,
the testator has written?"
The law of the subject of the incorporation
of papers, so far as it is necessary to con ‘the cases of Allen v. Maddock, 11 Moore, P.
sider it on the present application, is thus iC. 427; Van Straubenzee v. Monck. 3 Swab.

it {i

the]

I

‘..

,9

tions in the present case is not so described,
and
must be excluded from probate.
It is ordered by the court that the said
Rev. Patrick F. Nolan, one of the executors
in said codicif named, be at liberty to apply
for probate of the said will and codicil, dat
ed, respectively,
the 13th day of February,
1879, and 20th of July, 1883, without incor
porating in such probate the said paper writ
ing dated the 13th of February, 1879, and
marked "A."
,

’
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T 12; and The Goods of Sunderiand, L.
R. 1 Prob. & Div. 198,—establlsh
the law
as laid down by Lord Penzance at the conclu
sion of his judgment in the last-mentioned
case: "In order to let in parol evidence to as
certain the truth, so far as it can be as
cenained by such evidence, with regard to
document, the
an unexpected testamentary
passage in the will by which reference is
made to it must describe it as a written doc
ument then existing."
The paper of direc
&:

A WILL.

I’

WHAT CONSTITUTES

