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the trial before CRO.\II-‘TON, J., at the
Gloucester assizes it appeared that the
plaintiffs carried on an extensive business as
millers at Gloucester; and that on the 11th
of May their mill was stopped by a breakage
..of the crank shaft, by which the mill was
worked. The steam engine was manufactur
ed by Messrs. Joyce & Co., the engineers, at
Greenwich, and it became necessary to send
the shaft as a pattern for a new one to Green
wich. The fracture was discovered on the
12th, and on the 13th the plaintiffs sent one
of their servants to the oﬂlce of the defend
ants, who are the well-known carriers trad
ing under the name ‘of Pickford & Co., for the
purpose of having the shaft carried to Green
wich. The plaintiffs’ servant told the clerk
that the mill was stopped, and that the shaft
must be sent immediately; and in answer to
the inquiry when the shaft would be taken
the answer was that if it was sent up by
day it would be delivered
twelve o,clock a
at Greenwich on the following day. On the
following day the shaft was taken by the de
fendants, before nobn, for the purpose of be
ing conveyed to Greenwich, and the sum of
£2 4s. was paid for its carriage for the whole
At the same time the defendants’
distance.
clerk was told that a special entry, if requir
ed, should be made, to hasten its delivery.
The delivery of the shaft at Greenwich was
delayed
by some neglect, and the conse
quence was that the plaintiffs did not receive
the new shaft for several days after they
would otherwise have done, and the work
ing of their mill was thereby delayed. and
they thereby lost the proﬁts they would oth
er\'ise have received.
On the part of the defendants it was object
ed that these damages were too remote, and
that the defendants were not liable with re
The learned judge left the
spect to them.
case generally to the jury, who found a ver
dict with £25 damages beyond the amount
paid into court.

At

last

t

‘,

cause.
Keating & Dowdesweli, showed
Whateley, Willes & Phipson, in support of
the rule.

The judgment of the court was now deliv
ered by

ALDERSON, B. We think that thereought

to be a new trial in this case; but in so do
ing we deem it to be expedient and necessary
to state explicitly the rule which the judge,
at the next trial, ought, in our opinion, to di
rect the jury to be governed by when they
estimate the damages.
it is, indeed, of the last importance that
we should do this; for, if the jury are left
without any deﬁnite rule to guide them, it
will, in such cases as these, manifestly lead

to the greatest injustice.
The courts have
done this on several occasions; and in Blake
v. Railway Co., 21 L. J. Q. B. 237, the court
granted a new trial on this very ground, that
the rule had not been deﬁnitely laid down to
the jury by the learned judge at nisi prius.
“There are certain established rules," this
court says, in Alder v. Keighley, 15 Mees. &
W. 117, “according to which the jury ought
to ﬁnd." And the court in that case adds:
clear rule that tin
“And here there is
. been received if
amount which w0l
is the measure of
the contract had lJ(
'
damages if the con
broken." Now,
n such a case as the
we think the proper ru
have"?
present
is this: Where two parties
made a contract which one of them has broken, the damages
which the other party
ought to receive in respect of such breach of
contract should be such as may fairly and“
reasonably be considered either arising nat- /8

I

urally,—i. e., according to the usual course of
things, from such breach of contract itself,—
be supposed to
or suen as may reasonably
of both par
have been in the contemplation
ties at the time they made the contract, as
the probable result of the breach of it. Now,
if the special circumstances under which the
contract was actually made were communi
cated by the plaintiffs to the defendants,
and thus known to both parties, the damages
resulting from the breach of such a con
tract, which they would reasonably contem
plate, would be the amount of injury which
would ordinarily follow from a breach of con
so
tract under these special circumstances
But, on the other
known and communicated.
were
hand, if these special circumstances
wholly unknown to the party breaking the
contract, he, at the most, could only be sup
posed to have had in his contemplation
the
amount of injury which would arise gener
ally, and in the great multitude of cases not
affected by any specialcircumstances, from
For, had the spe-'
such a breach of contract.
cial circumstances
been known, the parties
might have specially provided for the breach
of contract by special terms as to the dam
ages in that case; and of this advantage it
would be very unjust to deprive them. Now,
the above principles are those by which we
think the jury ought to be guided in esti
mating the damages arising out of any breach
of contract.
It is said that other cases, such
as breaches of contract in the nonpayment of
money, or in the not making a good title to
land, are to be treated as exceptions from
this, and as governed by a conventional
rule.
But as, in such cases, both parties must be
supposed to be cognizant of that well-known
rule, these cases may, we think, be more
properly classed under the rule above enunci
ated as to cases under known special circum
stances, because there both parties may rea
sonably be presumed to contemplate the esti
mation of the amount of damages according
rule.
to the conventional
Now. in the pres
ent_case, if we are to apply the principles
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above laid down, we ﬁnd that the only cir
by the plain
cumstances here communicated
tiffs 1o the defendants at the time the con
tract was made were that the article to be
carried was the broken shaft of a mill. and
that the plaintiffs were the miilers of that
mill.
But how do these circumstances show
reasonably that the proﬁts of the mill must
delay in the
be stopped by an unreasonable
delivery of the broken shaft by the carrier
to the third person? Suppose the plaintiffs
had another shaft in their possession, put up
or putting up at the time. and that they only
wished to send back the broken shaft to the
engineer who made it, it is clear that this
would be quite consistent with the above cir
cumstances, and yet the unreasonable delay
in the delivery would have no effect upon the
intermediate proﬁts of the mill. Or, again,
suppose that, at the time of the delivery to
the carrier, the machinery of the mill had
been in other respects defective, then, also,
the same results would follow. Here it is
true that the shaft was actually sent back to
serve as a model for a new one, and that the
want of a new one was the only cause of the
stoppage of the mill, and that the loss of
of
its really arose from not sending down he
new shaft in proper time, and that this arose

:3,
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from the delay in delivering the broken one
to serve as a model.
But it is obvious that
in the great multitude of cases of miliers
sending oﬂ! broken shafts to third persons by
a carrier under ordinary circumstances,
such
consequences would not, in all probability,
have occurred;
and these special circum
stances were here nevcr communicated by the
plaintiffs to the defendants.
It follows,
therefore, that the loss of pt:oﬂtsQ1ere-canPgt
reasonably be considered such a consequence
of the breach of contract as could have been
fairly and reasonably contemplated by both
the parties when they made this contract.
For such loss would neither have ﬂowed nat
urally from the breach of this contract in the
great multitude of such cases occurring un
der ordinary circumstances, nor were the spewhich,
ciai circumstances,
perhaps,
would
have made it a reasonable and natural conse
quence of such breach of contract, communi
cated to or known by the defendants.
The
judge ought, therefore, to have told the jury
that upon the facts then before them they
ought not to take the loss of proﬁts into con
sideration at all in estimating the damages.
There must therefore be a new trial in this
.v
case.
Rule absolute.
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GRIFFIN

v.

COL"ER

et al.

(16 N. 1,. 489.)

Court of Appeals of New York, March Term,
1858.

Action to recover the purchase price of an
Defendants sought to recoup dam
engine.
ages for delay in delivery of the vengine.
There was a judgment for plaintiii’, from
which defendants appealed.
John C. Churchill, forappellants. D. Coats,
for respondent.

'

SELDEN, J. The only point made by the
appellants is that in estimating their dam
ages on account of the plaintiffs failure to
furnish the engine by the time speciﬁed in
the contract, they should have been allowed
what the proof showed they might have
earned by the use of such engine, together
with their other machinery, during the time
lost by the delay. This claim was objected
to, and rejected upon the trial as coming
within the rule which precludes the allow
ance of proﬁts, by way of damages, for the
breach of an executory contract.
To determine whether this rule was cor
rectly applied by the referee, it is necessary
to recur to the reason upon which it is
founded.
It is not a primary rule, but is a
mere deduction from that more general and
fundamental rule which requires that the
damages
claimed should in all cases be
shown. by clear and satisfactory evidence,
to have been actually sustained. It is a
wcll-established rule of the common law
that the damages to be recovered for a
breach of contract must be shown with cer
tainty, and not left to speculation or conjec
ture; and it is under this rule that pullI!
are excluded from the estimate of dam%l,,§;s J
in such cases, and not because there is any
thing in their nature which should per se
prevent their allowance. Proﬁts
which
would certainly have been realized but for
the defendnnt’s default are recoverable; those
which are speculative or contingent are not.
Hence, in an action for the breach of a
contract to transport goods, the difference
between the price. at the point where the
goods are and that to which they were to
be transported, is taken as the measure of
damages;
and in an action against a vendor
for not delivering the chattels sold, the ven
dee is allowed the market price upon the
day ﬁxed for the delivery. Although this,
in both cases, amounts to an allowance of
proﬁts. yet, as those proﬁts do not depend
upon any contingency,
their recovery is per
mitted.
It is regarded as certain that the
goods would have been worth the estab
lished market price at the place and on the
day when and where they should have been
delivered'
On the other hand, in cases of illegal cap
ture, or of the insurance of goods lost at sea,
there can be no recovery for the probable
loss of proﬁts at the port of destination. The

principal reason for the difference between
these cases and that of the failure to trans
port goods upon land is, that in the latter
case the time when the goods should have
that when
been delivered, and consequently
the market price is to be taken, can be as
certained with reasonable certainty; while
in the iormer the fluctuation of the mar
affecting the
kets and the contingencies
length of the voyage render every calcula
tion of proﬁts speculative and unsafe.
There is also an additional rcason,, viz.
the difﬁculty of obtaining reliable evidence
as to the state of the markets in foreign
ports; that these are the true reasons is
shown by the language of Mr. Justice Story
in the case of The Lively, 1 Gail. 315, Fed.
Cas. No. 8,403, which was a case of illegal
capture.
He says: “Independent, however,
of all authority, I am satisﬁed upon principle
that an allowance of damages, upon the basis
of a calculation of proﬁts, is inadmissible.
The rule would be in the highest degree un
favorable to the interests of the community.
The subject would be involved in utter un
certainty. The calculation would proceed
and would require a
upon contingencies,
knowledge of foreign markets to an exact
ness in point of time and value which would
embarrassing obstacles.
present
sometimes
Much would depend upon the length of the
voyage and the season of the arrival; much
upon the vigilance and activity of the master,
and much upon the momeutary demand.
After all, it would be a calculation upon
conjectures and not upon facts."
Similar language is used in thecases of The
Amiable Nancy, 3 Wheat. 546, and La Amis
tad de lines. 5 \Vheat. 385. Indeed,
it is
c Qt4.‘jar that whenever proﬁts are rejected as
an item of damages it is because they are
subject to too many contingencies
and are
too dependent upon the ﬂuctuations of mar
kets and the chances of business to consti
tute a safe criterion for an estimate of dam
ages. This is to be inferred from the cases
in our own courts.
The decision in the
case of Blanchard v. Ely, 21 Wend. 342,
must have proceeded upon this ground, and

can, as I apprehend,
be supported upon no
It is true that Judge Cowen, in giv
other.
ing his opinion, quotes from Pothier the fol
lowing rule of the civil law, viz.: “In gen
eral, the parties are deemed to have con
only the damages and injury
templated
which the creditor might suffer from the
non-performance of the obligations in respect to the particular thing which is the
object of it, and not such as may have been
accidentally occasioned thereby in respect to
his own (other) affairs." But this rule had
no application to the case then before the
court.
It applies only to cases where, by
reason of special circumstances having no
necessary
connection
with the contract
broken, damages are sustained which would
not ordinarily or naturally ﬂow from such
breach: as where a party is prevented by
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the breach of one contract from availing
himself of some other collateral and inde
pendent contract entered into with other par
ties, or from performing some act in rela
tion to his own business not necessarily
An instance
connected with the agreement.
of the latter kind is where a canon of the
church, by rmson of the non-delivery of a
horse pursuant to agreement, was prevented
from arriving at his residence in time to col
lect his tithes.
In such cases the damages sustained are
disallowed, not because they are uncertain,
nor because they are merely consequential
or remote, but because they cannot be fairly
considered
as having been within the con
templation of the parties at the time of
entering into the contract.
Hence the objec
tion is removed, if it is shown that the con
tract was entered into for the express pur
pose of enabling the party to fulﬁll his col
lateral agreement, or perform the act sup
posed.
Sedg. Dam. c. 3.
In Blanchard v. Ely the damages claimed
consisted ‘in the loss of the use of the very
article which the plaintiff had agreed to
construct; and were, therefore, in the plain
est sense, the direct and proximate result of
the breach alleged. Moreover, that use was
contemplated by the parties in entering into
the contract, and constituted the object for
which the steamboat was built. It is clear,
therefore, that the rule of Pothier had noth
ing to do with the case. Those damages
must then have been disallowed, because
they consisted of proﬁts depending, not. as
in the case of a contract to transport goods,
upon a mere question of market value, but
upon the ﬂuctuations of travel and of trade,
and many other contingencies.
The cita
tion, by Cowen, ., of the maritime cases to
which I have referred, tends to conﬁrm this
view. This case, therefore, is a direct au
thority in support of the doctrine that when
ever the proﬁts claimed depend upon cpn
tingencies of the character referred to, they
are not recoverable.
The case of Masterton v. Mayor, etc., of
Brooklyn, 7 Hill, 61, decides nothing in op
position to this doctrine.
It simply goes to
support the other branch of the rule, viz.,
that proﬁts are allowed where they do not
depend upon the chances of trade, but upon
the market value of goods, the price of labor,
the cost of transportation, and other ques
tions of the like nature. which can be ren
dered reasonably certain by evidence.
From these authorities and principles it is
clear that the defendants were not entitled
to measure their dam..ages by estimating what
they might have earned by the use of the
engine and their other machinery had the
contract been complied with. Nearly every
element entering into such a computation
would have been of that uncertain character
which has uniformly prevented a recovery
for speculative proﬁts.
But it by no means follows that no allow

J
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ance could be made to the defendants for
the loss of the use of their machinery. it is
an error to suppose that “the law does not
for the in
aim at complete compensation
jury sustained," but “seeks rather to divide
than satisfy the loss." Sedg. Dam. c. 3. Th?’
broad, general rule in such cases is, that
the party injured is entitled to recover all
his damages, including gains prevented as
well as losses sustained; and this rule is
subject to but two conditions.
The dam
ages must be such as may fairly be sup
posed to have entered into the contempla
tion of the parties when they made the con
tract; that is, must be such as might natu
rally be expected to follow its violation; and
they must be certain, both in their nature
and in respect to the cause from which
they)
proceed.
The familiar rules on the subject are all
subordinate to these. For instance: That
the damages must ﬂow directly and natur
ally from the breach of contract, is a mere
mode of expressing the ﬁrst; and that they
must be not the remote but proximate con
sequence of such breach, and must not be
speculative or contingent, are different modi
ﬁcations of the last.
These two conditions are entirely separate
and to blend them tends
and independent,
to confusion; thus the damages claimed may
be the ordinary and natural, and even nec
essary result of the breach, and yet, if in
their nature uncertain, they must be re
jected; as in the case of Blanchard v. Ely,
where the loss of the trips was the direct
and necessary consequence of the pla.intiffs
failure to perform. So they may be deﬁnite
and certain, and clearly consequent upon the
breach of contract, and yet if such as would
not naturally ﬂow from such breach, but,
for some special circumstances, collateral to

the contract itself or foreign to its apparent

object, they cannot be recovered;
as in the
case of the loss by the clergyman of hi
tithes by reason of the failure to delivery
the horse.
Cases not unfrequently occur in which
both these conditions are fulﬁlled; where it
is certain that some loss has been sustained
or damage incurred, and that such loss or
damage is the direct. immediate and natural
consequence of the breach of contract, but
where the amount of the damages may be
estimated in a variety of ways. In all such
cases the law, in strict conformity to the
principles
already
advanced,
uniformly
adopts that mode of estimating the damages
which is most deﬁnite and certain.
The
case of l’‘reeman v. Clute, 3 Barb. 424, is a
case of this class, and affords an apt illus
tration of the rule. That case was identical
in many of its features with the present.
The contract there was to construct a steam
engine to be used in the process of manu
facturing oil, and damages were claimed for

delay in furnishing it. It was insisted in
that case, as in this, that the damages were
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to be estimated by ascertaining the amount
of business which could have been done by
the use of the engine, and the proﬁts that
would have thence accrued. This claim was
rejected by .\ir. Justice Harris, before whom
the cause was tried, upon the precise ground
taken here. But he, nevertheless, held that
was to be allowed for the “loss
compensation
of the use of the plaintitfs mill and other
machinery." He did not, it is true, specify
in terms the mode in which the value of
but as he had
such use was to be estimated;
previously rejected the probable proﬁts of
the business as the measure of such value,
no other appropriate data would seem to
have remained but the fair rent or hire of
the mill and machinery; and such I have no
Thus
doubt was the meaning of the judge.
understood,
the decision in that case, and
the reasoning upon which it was based, were,
I think, entirely accurate.
Had the defendants in the case of Blan
chard v. Ely, supra, taken the ground that
they were entitled to recoup, not the uncer
tain and contingent proﬁts of the trips lost,
but such sum as they could have realized by
chartering the boat for those trips, I think
The
their claim must have been sustained.
loss of the trips, which had certainly oc
curred, was not only the direct but the im
mediate and necessary result. oi.’ the breach
of the plaintiffs‘ contract.
The rent of a mill or other similar prop
erty, the price which should be paid for the
charter of a steamboat, or the use of ma
chinery, etc., are not only susceptible
of

CONTRACT.

more exact and deﬁnite proof, but, in a ma
jority of cases would, I think, he found to
be a more accurate measure of the damages
actually sustained in the class of cases referred to, considering the contingencies and
hazards attending the prosecution of most
kinds of business, than any estimate of an
ticipated proﬁts; just as the ordinary rate
of interest is, upon the whole, a more accu
rate measure of the damages sustained in
consequence of the non-payment
of a debt
than any speculative proﬁt which the credit
or might expect to realize from the use of
the money.
It is no answer to this to say
that, in estimating what would be the fair
rent of a mill, we must take into considera
tion all the risks of the business in which it
is to be used. Rents are graduated accord
ing to the value of the property and to an
average of proﬁts arrived at by very ex
tended observation; and so accurate are theresults of experience in this respect that
rents are rendered nearly if not quite as cer
tain as the market value of commodities at
a particular time and place.
The proper rule for estimating this por
tion of the damages in the present case was,
to ascertain what would have been a fair
price to pay for the use of the engine and
machinery,
in view of all the hazards and
chances of the business; and this is the rule‘
which I understand the referee to have
adopted.
There is no error in the other al
lowances made by the referee. The judg
ment should, therefore, be aﬁrmed.
Judgment aﬂirmed.
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factured and delivered, and whether by that
particular machinery or in that mill would
True, the contract
not be deemed material.
speciﬁes the mill as the place, but it neces
sarily has no importance, except as designat
ing the place of delivery. For aught that ap
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48’)

Court of Appeals of New York. 1875.
Action against the Spuyten Duyvii Rolling
Mill Company for breach of a contract to
make and deliver by a certain date a quan
tity of steel caps for rails. At the time of
making the contract, defendant was inform
ed that the caps were to be used in making
rails to ﬁll a contract which plaintiff had
made with the New York Central Railroad
Company, but defendant was not informed
as to what price plaintiff was to receive for
the rails. Both parties knew that the caps
could not be procured elsewhere in time to
The caps alone had no
ﬂil the sub.contract.
market value. Defendant,s mill was burned
before the time for furnishing the caps had
expired, and they were never furnished.
There was a judgment for piaintiff, from
which defendant appealed.

CHURCH, C.\J. The point made, that the
destruction of the mill by ﬁre was an excuse
for the non-performance
of the contract by
the defendant, is not‘ tenable. In the ﬁrst
place it does not appear nor is it found as a
fact, that the burning of the mill prevented
such performance.
The contract was made
December

27th, and

the steel caps

were

to

I

‘

. .

be delivered on the 1st of April thereafter.
The mill burned on the 10th of March; and
the proper construction of the ﬁnding is, that
the defendant was prevented after that time
from completing the contract, but there was
ample time prior to that event to have man
ufactured the caps. A party cannot post
pone the performance of such a contract to
the last moment and then interpose an acci
dent to excuse it. The defendant took the
responsibility of the delay. But the case is
not within the principle decided in Dexter v.
Norton, 47 N. Y. 62, and the authorities upon
which it was based. That principle applies
when it is apparent that the parties contem
plated the continued existence of a particular
person or thing which is the subject of the
contract, as in the ease of the Musical Hall
destroyed by ﬁre (Taylor v. Caldwell, 3 Best
& S. ‘$26); in the case of an apprentice who
became permanently
ill (Boast v. Frith, L.
R. 4 C. P. 1); and of a woman who, from
iliness, was unable to perform as a pianist
(‘Robinson v. Davison, L. it. 6 Exch. 269).
In these and analogous cases a condition is
implied that the person or thing shall con
tinue to exist. In Dexter v. Norton, supra,
this principle was applied to relieve a party
from damages for a failure to deliver prop
erty which was burned without his fault,
but it has no application to a case of this
character.
There was no physical or natural
impossibility, inherent in ‘the nature of the
thing to be performed, upon which a condi
tion that the mill should continue can be
The article was to be manu
predicated.

pears, other machinery couid have been sub
stituted.
The defendant agreed to furnish a
certain manufactured article by a speciﬁed
day, and it cannot be excused by an acci
dent, even if it prevented performance.
If
it sought protection against such a contin
gency it should have been provided for in
Harmony v. Bingham, 12 N.
the contract.
Y. 99; Tompkins v. Dudley. 25 N. Y. 272;
School Dist. v. Dauchy, % Conn. 530.
This
case belongs to a class clearly distinguishable
from those before referred to.
The more important question relates to the
proper rule of damages.
The referee ﬁnds,
that prior to the contract with the defendant,
the plaintiff had contracted
with the New
York Central Railroad Company to sell and
deliver to it by the 1st of June, four hundred
tons of rails to be composed of an iron found
ation and steel caps, for the invention of
which the plaintiff had obtained a,patent;
and that when the contract was made with
the defendant he informed it that he wanted
the caps to perform the contract; that if they
had been delivered by the 1st of April the
his contract;
; plaintiff could have performed
. and he ﬁnds, also, facts showing that the
plaintiff would have realized the amount of
proﬁts for which the recovery was ordered.
The damages for which a party may re
cover for a breach of contract are such as
ordinarily and naturally ﬂow from the non
performance.
They must be proximate and
certain, or capable of certain ascertainment,
and not remote, speculative or contingent.
\‘
is presumed that the parties contemplate
the usual and natural consequences
of a
breach when the contract is made; and if
the contract
made with reference to speﬁxing or affecting the
cial circumstances,
amount
of damages, such special circum
stances are. regarded within the contempla
I
tion of the parties, and damages may be as
‘
sessed accordingly.
Forabreaeh of an exec
utory contract to sell and deliver personal
property the measure of damages is, ordina
rily, the dlfference between the contfact-price
and the market-value of the article at the
time and place of delivery; but if the contract
is made to enable the plaintiff to perform a
sub-contract,
the terms of which the defend
ant knows, he may be held liable for the
difference between the sub-contract-price
and
the principal contract-price,
and this is upon
the ground that the parties have impiledly
ﬁxed the measure of damages themselves, or
rather made the contract upon the basis of a
ﬁxed rule by which they may be assessed.
The authorities cited on both sides recognize
these general rules. Grifﬁn v. Colver, 16 N.
Y. 489; Borries v. Hutchinson, 114 E. C. L.
445; Horner v. Railroad Co., L_ R.
C. P.
7

v.
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587; Hadley v. Baxendale,
26 Law & Eq.
398;
Stockwell v. Phelps, 3-! N. Y. 364;
.\Iessmore v. Lead Co., 40 N. Y. 422; Ran
dall v. Raper, 96 E. C. L. 82; Parks v. Tool
Co., 54 N. Y. 586; Gary v. Iron Works Co.,
L. R. 3 Q. B. 181; Smeed v. Foord, 1 El. &
El. (502; British Col. Co. v. Nettleship, L. R.
3 C. P. 499; Horner v. Railroad Co., L. R.
8 Exch. 131. The diﬂlcuity is in properly ap
plying general rules to the facts of each par
ticular case. Here it is found in substance
that the contract was made to enable the
plaintiff to perform his contract with the rail
road company, and that this was known to
It is insisted however that as
the defendant.
the price which the railroad company was to
pay the plaintiff for the rails was not com
municated to the defendant it cannot be said
that it made the contract with reference to
such price. It is expressly found that there
was no market-price for the steel caps, and
it does not appear that there was any market
price for the completed rail. The presump
tion is, from the facts proved, that there was
not. It was a new article, and the contract
was made to bring it into use. The result of
theable and elaborate argument of the learn
ed counsel for the defendant is, that in such
a case, that is when, although the contract
is made with reference to and to enable the
yet if
plaintiff to perform a sub-contract,
as to price,
the terms of the sub-contract,
are unknown to the vendor, and there is no
market-price
for the article, the latter,1s not
liable for any damages, or what is the same
thing.
for only nominal damages. 1 have
examined all the authorities referred to, and
such
do not ﬁnd any which countenances
a position, and there is no reason for exempt
ing a vendor from all damages in such a
case. It is not because the vendee has not
suffered loss, as he has lost the proﬁts of his
sub-contract;
it is not because such proﬁts
are uncertain, as they are ﬁxed and deﬁnite,
with cer
and capable of being ascertained
tainty; it is not because the parties did not
contract with reference to the sub.contract,
when it appears that the contract was made
for the purpose of enabling the vendee to
perform it. If the article is one which has
although the sub-contract is
a market-price,
contemplated, there is some reason for only
imputiug to the vendor the contemplation of
a subcontract at that price, and that he
should not be held for extravagant or ex
ceptional damages provided for in the sub
that
contract.
But the mere circumstance
the vendor does not know the precise price
speciﬁed in the contract will not exonerate
him entirely. He cannot in any case know
the precise market-price at the time for per
Knowledge of the amount of dam
formance.
ages is impracticable. and is not requisite.
It is only requisite that the parties should
have such a knowledge of special circum
stances, affecting the question of damages.
as that it may be fairly inferred that they
contemplated
a particular rule or standard

I

for estimating them, and entered into the
contract upon that basis. In Hadley v. Bax
endale. 9 Exch. 341, which is a leading case
on the subject in the English com,ts, the
court after speaking of the general rule, says:
“If the special circumstances under which the
contract was actually made were communi
cated by the plaintiffs to the defendants, and
thus known to both parties, the damages re
sulting from the breach of such a contract.
contemplate,
which they would reasonably
would he the amount of injury which would
ordinarily follow from a breach of the con
so
tract under the special circumstances,
known and communicated."
This case has been frequently referred to,
and the rule as laid down somewhat
criti
cised;
but the criticism is conffned to the
of
character of the notice, or communication
the special
the
circumstances.
Some of
judges, in commenting
upon it, have held
that a bare notice of special consequences
which might result from a breach of the con
tract, unless under such circumstances
as to
imply that it formed the basis of the agree
I concur with
ment, would not be suﬂlcient.
the views expressed in these cases; and I
do not think the court in Hadley v. Baxen
dale, intended to lay down any different doc
trine. See authorities before cited. Upon the
point involved here, whether the defendant
is exempted from the payment of any dam
ages when there is no market-price,
and the
price in the sub4contract is not known, there
is no conﬂict of authority that
have been
able to discover. In the ﬁrst place, there is
considerable
reason for the position that
where the vendor is distinctly informed that
the purchase is made to enable the vendee
to fulﬁll a sub-contract, and knows that there
is no market.price for the article, he as
sumes the risk of being bound by the price
named in the sub-contract,
whatever that
may be, but it is unnecessary to go to that
extent.
It is suﬂicient to hold, what appears
to me to be clearly just, that he is bound
by the price, unless it is shown that such
price is extravagant, or of an unusual and
exceptional
The presumption is,
character.
that the price at which the property was sold
was its fair value, and that is to be taken as
the market-price for the purpose of adjusting
the damages in the particular case. This
arises here. The proﬁts were
presumption
certainly not extravagant.
not unreasonable,
About ﬁfteen per cent was allowed for proﬁts,
including the use of the patent. and no evi
dence was offered, or claim made. that the
price was not the fair value of the article.
We must assume that it was, and hence
within the contemplation of the parties. The
case of Borries v. Hutchinson, 114 E. O. L.
443, is quite analogous
to this. The article.
caustic soda, was purchased to be sold to a
foreign correspondent, which the defendant
knew.
There were several items of damage
claimed.
The proﬁts on the sub-contract
were conceded, and the money paid into court,
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but the court held, in passing judgment, that
the plaintiff was entitled
to recover such
proﬁts.
Eric, C. J., said: “Here the ven
dor had notice that the vendee was buying
the caustic soda, an article not ordinarily
procurable in the market, for the purpose of

..esale to a sub-vendee, on the continent.
he
made the contract, therefore, with the knowl
edge that the buyers were buying for the
purpose of fulﬁlling a contract
which they
had made with a merchant abroad."
The case of Elbidger v. Armstrong, L. R.
:1 Q. B. 473, also illustrates the rule.
That
was a contract for the purchase of six hun
dred and sixty-six sets of wheels and axles,
which the plaintiff designed to use in the
manufacture of wagons; and which he had
contracted
to sell and deliver to a Russian
company
by a certain day, or forfeit two
roubles a day. The defendant was informed
of‘ the contract,
but not of the amount of
penalties.
in the de
Some delay occurred
livery, in consequence of which the plaintiff
had to pay £100 in penalties, and the action
was brought to recover that sum. There was
no market in which the goods could be ob
tained, and the same point was made there
as here, that the plaintiff was only entitled
to nominal damages;
but the court says:
“When from the nature of the article, there
is no market in which it can be obtained,
this rule (the difference between the contract
and market value) is not applicable, but it
would be very unjust if, in such cases, the
damages must be nominal."
It is true that the court held that the plain
tiﬂ! could not recover the penalties as a mat
ter of right, mainly upon the ground that
such a consequence was not, from the nature
'
of the notice, contemplated by the parties;
and yet the judgment, directing the amount
of the penalties paid. was allowed to stand,
as being a sum which the jury might reason
ably ﬂnd. Cary v. Iron Works Co., L. R. 3
Q. B. 181, decided that when the article pur
chased was designed by the purchaser for a
peculiar and exceptional purpose unknown to
the seller, the latter was nevertheless liable
for the damages which would have been in
curred if used for the purpose which the
seller supposed it would be used for.
The case of Horner v. Railway Co., L. R.
S C. P. 134, is not in conﬂict with the posi
tion of the plaintiff. In that case the article
had a well-known market-value. The sub

7,.)

contract was at an unusual and extravagant
price, of which the defendant
was not in
Besides, the defendant was a car
formed.
rier, and it was seriously doubted by some
of the judges whether the same rule would
apply to a carrier as to a vendor. The ques
tion in all these cases is, what was the con
tract? and a carrier who is bound to take
property offered at current rates would not,
perhaps, be brought within the principle by
a notice of ulterior consequences, unless such
responsibility was sought to be imposed as
a condition,
and he have an opportunity to
refuse the goods; or unless a special contract
at increased rates was shown. The decision
was placed upon the ground that the excep
tional price was not within the contempla
tion of the parties. The authorities in this
1 state support
the doctrine of liability in a
case like this. The cases of Griﬂin v. Coiver
and Messmore v. Lead Co., supra, especially
the latter, decide the same principle. The
defendant in that case was informed of the
price of the sub-contract,
but the decision
This case
. was not put upon that ground.
presents all the elements which have been
v recognized for the application of the rule of
liability. The plaintiff contracted with the
defendant expressly to enable him to perform
his contract with the railroad company, which
the defendant
knew. The goods could not
have been obtained elsewhere in time; and
in consequence of the failure of the defend
ant to perform his contract, the plaintiff
lost the beneﬁt of his sub-contract.
It is not
claimed that the price at which the com
pleted rails were agreed to be sold was ex
travagant or above their value; and as there
was no market-price
for the article, the fact
. that the defendant
was not informed of the
precise price in the sub-contract does not af
fect its liability. Nor does the fact that the
defendant,s
contract does not embrace the
entire article resold, relieve it from the con
sequences
of non-performance.
It was a
i
portion
material
of
rail,
the
without
which it could not be made; and solely by
reason of the failure of the defendant,
the
plaintiff failed to perform hi contract, and
thereby lost the amount for which he has
recovered.
We concur with the opinion oi.’
the referee and court below, in their views.
holding the defendant liable.
The judgment
must be aﬂirmed.
All concur.
Judgment afﬁrmed.
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MATHER

v.

AMERICAN

(138

Supreme

Mass.

EXP. C0.

55.)

Judicial Court of Massachusetts.
Hampshire.

Nov.

1,

1884.

Action against the American Express Com
pany for breach of a contract to transport a
package containing an architect,s plans for a
house.
There was a ﬁnding for plaintiff, and
defendant excepted.
J. C. Hammond, for plaintiff. D. W.
Bond, for defendant.

FIELD, J. It is not denied that the de
fendant is liable in damages for the reason
able cost of the new plans, and for other ex
penses, if there were any reasonably incurred
in procuring the new plans; but it is denied
that the defendant is liable in damages for
the delay in constructing the house occasion
It is assumed
ed by the loss of the plans,
that the plans had no market value, and
The rule
were only useful to the plaintiff.
of damages then is their value to the plain
tiff. As new plans could not be bought in

the market ready made, some time necessar
must be consumed in making them, and
the plaintiff contends that the value of the
plans for immediate use, or for use at the
time he would have received them from Bos
ton. if the defendant had duly performed its
contract, is their value to him, and that this
value is made up of the cost of procuring the
by
new plans and the damages occasioned
Whatever he calls it, it is dam
the delay.
the house,
ages for the delay in constructing
caused by the loss of the original plans, that
It does not appear that
he seeks to recover.
the defendant had notice of the contents of
the package at the time it was delivered for
transportation, or any notice or knowledge

ily

\

that the plaintiff needed the plans for the
construction of a house which he had begun
The damages caused by the delay
to build.
are not such as usually and naturally arise
solely from a breach of the contract of the
defendant to carry the package safely to its
destination,
nor were they within the rea
of both parties to this
sonable contemplation
such a
contract,
as likely to arise from
breach.
The fact that the plans had a speclai value to the plaintlff, and could not be
purchased, does not touch the question of in
cluding in the damages the injury to the
piaintiﬂi occasioned by reason of other con
tracts which he had made, and of work which
he had undertaken in expectation of having
or after the
the plans for use immediately,
usual delay involved in sending the plans to
Boston, and in having them traced and re
turned to him. Damages for such injury are
not given unless the circumstances are such
as to show that the defendant ought fairly to
be held to have assumed a liability therefor
when it made the contract.
We think that Hadley v. Baxendale, 9
Exch. 341, which ha been cited with ap
proval by this court, governs this case.
The case of Green v. Railroad Co., 193
Mass. 221, on which the plaintiﬁi relies, was
an action to recover the value of an “oil
painting, the portrait of the plaintlffs father."
The opinion attempts to lay down a rule for
determining
the value of such a painting
when the plaintiff had no other portrait of
his father, and when, so far as appears, it
had no market value; but the opinion does
not discuss any question of damages not in
volved in determining the value of the por
trait to the plaintiff. The plaintiff in that
case made no claim for damages occasioned
a loss of a proﬁtable use of the portrait.
Exceptions sustained.
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ABBOTT
(22

Supreme

et al. v.

HAPGOOD

N. E. 907, 150 Mass.

248.)

Nov. 29, 1889.

Report from superior court, Worcester
county; TIAMMOND, Judge.
. This is an action brought to recover damages
for breach of contracts made by the defendants
to furnish the Penn Match Company, Limited,
of Philadelphia, certain machines used in the
manufacture of matches, and certain match
The
splints for themanufacture of matches.
said contracts are the same which were be
fore the supreme judicial court in the case of
Match Co. v. liapgood, 141 Mass. 145, 7 N.
E. Rep. 22. The plaintiffs in this writ are
R. Abbott, Charles
described as “Francis
Kee, and Wm. B. Kempton, all of Philadel
phia, in the state of l’ennsylvania. as they
in
are copartners and associated
together
busine..:s under the ﬁrm name and style of the
‘ Penn Match Company, Limited.’ "
Theda
fendants did not call attention at the trial to
the speciﬁc fact that they made any point in
defense that the use in the writ of the pres
ent tense of the verb in “as they are co-part
ners" described this ﬁrm as it existed at the
It had
date of the writ, viz.. May 12, 1888.
in fact appeared in the plaintiffs’ testimony
that Kempton had been in the business only
a year or two, and was not connected with it
It being
at all when this suit was brought.
agreed that the questions raised by the de
murrer might be raised at the trial with the
other questions, the following evidence ma
terial to the questions raised by the report
The plaintiffs Abbott and Kee,
was put in:
with one William Brown. entered into acou
tract under the act of assembly of Pennsyl
vama approved June 2. 1874. Brown died
about January 13, 1882, and the affairs of
that concern were wound up, and a reh.ase
from the administrator of Brown,s estate was
given February 7, 1882. The defendants had
sold match splints to said concern, and had
received a letter dated January 23, 1882,
signed “PENN Mxrcu Co., Ll.\llTl£D, Fuss
cis R. Annorr, Tr.’" orderingone each of de
fendants‘ “setting" and “rolling-off"
ma
chines, and at the time of t1§e contracts sued
on were making said machines.
About the
middle of February, 1882, the plaintiff hemp
tonagreed verbally to join them in forming
a company, under the said statute of Penn
sylvania, of the same name as the former, to
prosecute the same business of manufactur
The plaintiffs
ing matches’ in Philadelphia.
together agreed that they would organize
said company under said statute, and would
build a factory forlhe purpose of such manu
factory, provided they could get the machin
ery, such as is mentioned in the contracts
sued on.
Thereupon, for the purpose of car
rying out said agreement, and in the name of
.and for the beneﬁt of the projected company,
the plaintiffs applied to the def‘.ndants, who
made the contracts in question, the plain
LA\\’ DA3l.—6
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Judicial Court of Massachusetts.
VVorcester.
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tiffs made known to the defendants that
would proceed with its
projected company
organization, and would cause a factory to
be built for it only in case they could make a
contract with the defendants to furnish the
machines.
The plaintiffs told the defendants
they would like them to give a written con
tract for the machines already ordered,-that
is, one rolling-off machine and one setting
machine,—and also attach to it an additional
order for four more setting machines and
one rolling-off machine.
After some conver
sation, the defendants signed and delivered
the contracts sued on.
After the contracts
were made, the plaintiffs gave up the idea of
‘building the factory jointly. and Abbott and
Kempton proceeded to build the factory ior
the use of the ﬁrm, with the arrangement
that it should be verbally leased to the Penn
Match Company, Limited, for the purpose of
transacting its business, to-wit, the match
business the plaintiffs had agreed to go into.
The factory was completed about July 15,
1882, and the Penn Match Company paid
rent from that time.
On October 3, 1882,
the plaintiffs made an agreement to carry out
the arrangement entered into in February,
1882, and no business was done until after
July 15th, when the factory was ﬁnished, ex
cept that the plaintiffs made some match
boxes, with a view preparatory to this com
pany (the Penn Match Company) being or
ganized, and so as to have them on hand.
The records required by the statutes of Penn
sylvania, as to limited partnerships. were
duly made. Evidence was offered that in
May, 1882, the defendants, after some letters
stating that the machines would soon he
made. refused to perform said contracts. The
plaintiffs offered evidence of damage to them,
of their memlwr
as individuals, independent
They likewise of
ship of their association.
fered evidence of expenses incurred and dam
in conse
ages sutTered by the association
quence of the defendants’ refusal to deliver
the machines and the match splints.
The
defendants put in the judgment for the de
fendants, which was rendered on the demur
rer after the decision of the supreme judicial
comt in Match (,o. v. Hapgood. 141 Mass.
146’ 7 N. E. Rep. 22.
The defendants asked the court to rule:
(1) There is no evidence to warrant a verdict
for the plaintilfs.
(2) The contracts are in
terms with the Penn Match Company. Lim
ited, and that company was not organized at
the time of the contracts,and there never was
any contract which would bind that company,
and the plaintiffs cannot recover.
(3) The
judgment in the case of Penn Match Com
pany, Limited, v. Hapgood and another is a
a bar to this action.
(4) If. after the death
of Brown, the present plaintiffs agreed to
gether to form a limited partnership, under
the statute of Pennsylvania, which has been
put into the case, for the manufacture of
matches, under the name of the “Penn Mat:h
Company, Limited," and with the pn:'p0sti
and to the end of doing so, and in the name
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was an attempt to recover under the con
tracts now before us, bya suit brought in the
I name of the Penn Match Company, Limited,
against these defendants. In that case the
plaintiff was alleged to be a corporation, and.
i the hearing and decision were upon a demur
l rer which admitted that allegation to be true.
If we assume that the limited partnership
organized under thelaws ofl’enns.vlvania was
so far an entity, separate from the persons
the association
can be assessed, and the
only damages which can be recovered are ‘ who were members of it, that itcould sue.and
be sued in this commonwealth as a corpor
such as the plaintiffs themselves have suf
ation can, it is quite clear that it was not a
of
fered independently of their membership
party to the contracts declared on. Match
the association.
The plaintiffs objected and
145, 7 N. E.
Co. v. llapgood, 141 Mass.
excepted to this ruling, so far as it limit
if a contract is made in the
ed damages.
The court overruled the de-, Rep. 22.
‘
name and for the beneﬁt
of a projected
fendants‘ demurrer, and they appealed; the
the
its
corporation, after
ruling being that the p!aintjfi’s could recover corporation,
cannot become a party to
1 organization,
such damages as they suffered independently
of the association formed under the statute, ‘ the contract, even by adoption or ratiﬁ
' cation of it.
Keiner v. Baxter, L. lt. 2
by reason of the non-performance of the contracts. A verdict was directed for the plain- l C. P. 174; Gunn v. Insurance Co., 12 U. B.
tiffs, with the understanding that the case
(N. S.) 694; Melhado v. Railway Co., L. R. 9
should be reported, and the same is now re
C. P. 503; In re Engineering Co., L. It. 16
Ch. Div. 125. Upon the facts reported in
ported, for the determination of the supreme
the present case, the defendants, as well as
judicial court. If the rulings are correct, the
the plaintiffs, must have understood that the
parties agree that the case shall be sent to an
assessor to assess the damages.
If the de- limited partnership was only projected, and
murrer should have been sustained, or if, up ! that the plaintiffs. acting jointly as individ
uals, or as general partners, constituted the
on the evidence, a verdict should have been
I
ordered ior the defendants, the verdict is to 3 only party who could contract with the (le
fendants in the manner proposed.
be set aside, and judgment for the defendants
It is evi
entered; unless the ground for orderiugjudgdent that both parties intended to enter into
As recitedin the report,
ment is such that it could have been cured I binding contracts.
if it had been pointed out at for the purpose of carrying out their agree
by amendment,
ment to form a limited partnership, “audio
the trial, in which case the court shall enter
the name of and for the beneﬁt of the projectsuch judgment or order as shall seem just.
ed company,
the plaintiffs applied to the de
1f the plaintiffs are entitled to recover such
fendants who made the contracts in question,
damages as were suffered by the association
and the plaintiffs made known to the defend
organized under the agreement of October 3,
‘
1862, the verdict is to be set aside, and a new
ants that the projected company would pro
ceed with its organization and would cause
trial ordered.
W. S. B. Hopkins, for plaintiffs.
F. P. a factory to be built for it, only in case they
could make a contract with the defendants
Goulding, for defendants.
\ to furnish the machines."
KNOWLTON. J. According to the terms ‘ We are of opinion, in view of the facts
of the repmtin this case, if the demurrer
known to both parties, that the plaintiffs
should have been sustained, on grounds which
must be deemed to have been jointly con
could have been removed by amendment, the
tracting in the only way in which they could
lawfully contract, and that they assumed the
plaintiffs are to be permitted toamend. The
defendants have made no point upon the
name “Penn Match Company, Limited," as
use of the present tense instead of the past I‘ that in which they chose to do business, in
tense in the allegation in the writ as to the ‘ reference to the projected limited partnership,
partnership of the plaintiffs, and, if that is
until their organization should be completed,
material, it may be corrected
by amend
and they should turn over the business tofhe
ment. ln each count of the declaration,
new company, which would be colnposed of
after alleging that there was a valuable1 themselves in anew relation. This seems to
consideration for the defendants‘ contract,
be warranted
by the language of the repo
the plaintiffs aver that the contract was
and entirely consistent with their porn .
made known to the defendants, and in t
reduced
to writing,
and set out as the
contract a writing which shows no consider
way only can effect be given to their ac
‘ .
ation nor mutuahty, but merely an undertak
The judgment in the former suit is no I.at
,1‘o
action,
this
for that suit was brou ht b
ing on one side.
state the contract truly,
they should set out in each count their own
different plaintiff.
€
On the subject of damages, the rel rt d
agreement which constituted the considera
tion for the agreement made by the defend
not sufﬁciently state the evidence t ena
ants.
The substantive grounds of defense
us fully to determine the rights of the part
rest upon the rulings, and refusals to rule, in
As we understand the rule laid down by '.1
“
the only dama
regard to the effect of the evidence.
There
presiding justice, that

of and for the beneﬁt of the projected limited
these contracts, the
partnership procured
aforesaid judgment is a bar to recovery in
this case. The court declined to rule as re
quested by the defendants, and ruled that the
association, by the agreement of October 3,
1882, is so far different from the orgauiv.ation of the plaintiffs, as general partners,
that in this case no damages suffered by
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which can be recovered are such as the plain
have suffered independently
oftlieir membership of the association," we
In the
are of opinion that it is too narrow.
view which we take of the agreement, the
plaintiffs contracted for articles to be deliv
They informed the de
ered to themselves.
fendants that they had agreed to organize a
limited partnership, of which they were to
be the sole members, and that they made the
contracts to enable them proﬁtably to carry
By
on business in their new organization.
breach of contract,
reason of the defendants’
the plaintiffs were unable to turn over to the
new company the property which they should
have rr ccived for that purpose, and they have
been unable to establish that company, and
start it in its work under such favorable au
spices, and with such an equipment for the
transaction of a proﬁtable business, as if the
defendants had performed their contracts.
The only damages for which thedefendauts are
liable to any one must be recovered in this
action, and, inasmuch as the machines could
not be procured in the market, we are of
opinion that the parties must be presumed to
have contracted in reference to the declared
purpose for which they were to be furnished,

tiffs themselves

CONTRACT.
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and that that purpose may be consi:leOQe.l in
Machine Co. v. Ry
assessing the damages.
der, 139 Mass. 366; Manning v. Fitch, 138
Mass. 273; Townsend v. Wharf Co., 117 Mass.
501; Somers v. Wright’ 115 Mass. 292; Cory
v. Iron-Works, L. 1t. 3 Q. B. 181; Portman
v. Middleton, 4 C. B. (N. S.) 322; Mcllose v.
Fulmer, 73 a. St. 365.
We do no intimate that the plaintiffs are
to receive any damages as members of the
limited partnership, but only that the dam
ages which they suﬁered, it any, by reason
of the defendants‘ preventing them from suc
cessfully establishing and ﬁtting out a busi
ness to be conducted by them as a limited
The mere
partnership. may be recovered.
fact that they arranged to conduct their busi
ness by a limited partnership, under the stat
ute of l’ennsylvania, does not deprive them
of the rights which they then had in the busi
ness, nor of the advantages
which properly
belonged to it.
The value of the articles con
tracted for may be estimated in reference to
their intended use in the business for which
the defendants were to furnish them.
The
plaintiffs are to have leave to amend their
writ and declaration as they shall be advised,
and the case is to stand for trial.
So ordered.

J
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soning supporting the rule adopted by the
In considering the question we must
court.
Iowa, 504.)
keep in view the rule, universally recog
(51 N. W. 249, 84
nized, that the damage for breach of con
Feb. 2, 1892.
Supreme Court of Iowa.
tract must be limited to such as would nat
Appeal from superior court of Council
urally come within the contemplation of the
Bluffs; J. E. F. Mt.Gee. Judge.
parties at the time the contract was made.
Action on a contract. in substance as.fol
The plaintiii, when it agreed to. furnish and
lows: “April 12th, 1889. D. Clipman, Esq.,
set the boilers, knew they were to be used
Council Bluffs, Iowa—Dear Sir: We will
in operating the boat; that a breach on its
furnish you one of our Scotch marine boil
part would deprive the plaintiff of its use;
ers, 54 dia., 84 long, made of 60,000 T. S.
it would naturally contemplate the value
' ' ' all the and
marine steel shells. 5-16;
of such use as the injury that would he sus
above delivered and set up, (you to do all
tained; and such is, as a matter of fact, the '5
wood-work,)--for the sum of ten hundred
The appellants cite a numactual damage.
We
and twenty-three dollars, ($1,023.00)
ber of cases, but all ‘except two, we think,
by the court.
will allow you three hundred and sixty dol
support the rule adopted
lars ($360.00) for your two engines. boiler,
Brown v. Foster, 51 Pa. St. 165, is a case
heater, and inspirater, wheels, shafting, and
quite similar to this. Repairs to a boat by
couplings. Hoping to receive your order, we
putting in machinery were to be completed
P. S. We
are, yours truly, Brownell & Co.
by October 1st. The work was not done un
guaranty to deliver above in thirty days from
til December 15th. The trial court gave, as
April 13th. It is understood you are to have
the rule of damage, “that the measure in
90 days’ option on sale of engine and boiler
such a case is the ordinary hire of such a
This
D. Chapman."
“Accepted.
you have."
boat for the time in question. for the time
action is to recover the balance of the con
plaintlff was in default." The complaint in
tract price, after deducting the $360 for the
that case of the rule as given was by the de
defendant,s engines, etc. There was a fail
fendant, who was seeking damage, and the
ure to deliver the boilers, etc., on the part‘ court said his complaint was without reason.
of the plaintiffs for some 18 days after the
The case cited is not authority for the ap
time speciﬁed in the contract: and the de
pellants‘ position. ln Mining Syndicate v.
fendant presents a counter-claim because of
Fraser, 130 U. S. 611, 9 Sup. Ct. 665, the in- f
the failure and for defective workmanship
terest on the investment in a mill that had 3
in putting in the boilers. A reply put in is
been delayed because of defective machinery
sue certain allegations of the counter-claim.
was allowed as the measure of damage, but’ .
and a trial by jury. resulting in a verdict
only in case the jury found there was no
and judgment for the defendant for $31.25.
evidence of the rental value of the mill. The
The plaintiffs appeal.
case clearly recognizes the rule as to rental
value as a‘ correct one. In Grifﬁn v. Colver,
Isaac Adams, for appellants. D. B. Daily.
16 N. Y. 489, is the following syllabus, hav
up
Burke,
for
Ambrose
Emmet Finley, and
ing full support in the opinion: “Upon a
pellee.
breach of a contract to deliver at a certain
day a steam-engine built and purchased for
GRANGER, J.
Manana is a
1. Lake
the purpose of driving a planing.mill and
small lake in the vicinity of Council Bluffs,
other deﬁnite machinery. the ordinary rent
summer
is
a
in Pottawattamie county, and
or hire which could have been obtained for
Boats are used on
and pleasure resort.
the use of the machinery whose operation
visitors,
of
accommodation
the lake for the
was suspended for want of the steam-engine
and among them was one known as the "hi.
In Nye v.
may be regarded as damages."
it‘. Rohrer," belonging to the defendant. The
Works, 51 Iowa, 120, 50 N. W. 988,
Alcohol
season
in
the
boat was operated on the lake
this general principle has support argumen
of 1888, and the boilers and machinery con
tatlvely, but another rule, because of distin
to
parties,
the
known
to
as
tracted for.
were_
The cases of
facts, is sustained.
guishing
reﬁt the boat for use in the season of 1889.
Allis v. McLean, 48 Mich. 4%. 12 N. W. 640.
A breach of the contract on the part of
and Taylor v. Maguire, 12 Mo. 313, are not
plaintiff by a failure to deliver within the
in harmony with this view, but they are
time is not questioned, and the important
clearly overborne by the weight of the other
proper
the
to
is
as
appeal
on
this
question
cases and the current of authority. The lat
The superior court‘ ad
.measnre of damage.
ter case cites. as decisive of the point,
show, and instructed the
to
evidence
,mitted
Blanchard v. Ely, 21 Wend. 312. In Griﬂin
dam
of
the
measure
jury on the theory. that
v. Colver, supra, the Blanchard Case is com
of the boat during
;age was the rental value
and. in effect,
mented upon and explained,
its
of
deprived
was
v
defendant
tthe time the
authority
claimed for it
the
of
is
divested
it
ap
in consequence of the breach. The
in the Missouri case.
{use
pcllants‘ thought is that the measure of dam
question had
But it is said that the boat
in
capital
invested
age is the “interest of the
is
By
this
value.
rental
established
something
no
This latter rule has
the boat."
the boat had never been rented.
that
meant
out
far
it
is
authority.
but
in
of support
But
will not do to say that because an ar
weighed by the number of cases and the rea
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damage in view in making the contract.
it
ticle has never been rented it has no rental
value, any more than it would to say that
will be seen that the cases are different. if
in the case at bar the defendant,s boat had
because .an article had never been sold it
been operated at an additional cost by do
has no market value.
We should assume
ing the same amount of work during the
that an article suitable and adapted for use
delay, it would be reasonable to say the dam
at a time and place has both a market and
age to him was the difference in the cost.
rental value, at least until the contrary ap
But his is an entire loss of use, and the value
pears. In Jemmison v. Gray, 29 Iowa, 537,
of such use is the damage, where it is proxi
this court approved an instruction that “the
fact, if proven,
mate, and not speculative or uncertain.
that 12,213 ties could not
A part of the counter-claim is for loss
have been purchased for immediate delivery
of time by men kept in readiness by defend
in the market at the places where said ties
ant to do the part of the work belonging to
were to be delivered on the 1st day of Oc
tober, 1869, would not, of itself, establish
him in adjusting the boilers and machinery,
as provided by the contract. On this branch
the fact that there was not a market price
of the case the court gave the following in
for such ties at such time and place." The
holding affords a strong presumption in favor
struction: “(5) If you ﬁnd from the evi
dence, and under the third and fourth in
of a market price. A like presumption
structions, that there was a contract, as set
would prevail in favor of an article having a
out, between plaintiffs and defendant,
value for hire at a time and place where such
and
that plaintiffs were in default in carrying
articles are in demand for use. The testi
mony shows that boats varying in size were
out said contract; and if you ﬁnd that, by
reason of such default, defendant was dam
rented on the lake during the season, both
aged; and if you further ﬁnd that defendant
by the day and for trips. This boat had per
haps twice the carrying capacity of any other
was in readiness to carry out his part of
said contract at the time speciﬁed therein;
boat on the lake, and in that respect formed
and that at the time he was in readiness to
an exception; but the rental value of boats
depended on their size and adaptation for
run and operate his boat; and that the boat
use, and it was competent for persons hav
was necessarily idle during the period of
ing knowledge of the business and prices
plaintiffs’ default, by reason of such default,
paid for other boats to give an opinion as to, —then the defendant would be entitled to
the rental value of such a boat as the one in recover the ordinary and reasonable rental
question. It is contended that the method
value of said boat during the time of said
of ascertaining the rental value involves the default, and such reasonable and necessary
uncertainties and facts on which proﬁts are amount (if there be any such amount) as he
may have been required to pay to any men
excluded as a rule of damage; but we think
that he may have employed during said en
not. It is true that rental values are general
ly ﬁxed from a calculation of the proﬁts to forced idleness for the purpose of running
said boat, if he had any such men in his
be derived from the use, but the rental is a
ﬁxed, deﬁnite value, agreed to be paid, and
employ who remained in his employ and idle
by reason of such default; and if you ﬁnd
the bailee assumes the uncertainties as to
that the defendant had placed himself in
the proﬁts.
readiness
The appellants say: “For an analogous
to work upon said boat himself
at the time speciﬁed in the contract for the
case to the one at bar, in there being an at
furnishing of said machinery, and that he
tempt to prove a rental value to property
necessarily remained idle during the time of
when the facts showed that the property in
question had no rental value, the court is
such default, if any, of the plaintiffs, and
used ordinary diligence to ﬁnd other employ
referred to Coal Co. v. Foster, 59 Pa. St. 365."
The case, as we we read it, is without a ment for that time, ybu will then further
bearing on the question.
ﬁnd the fair and reasonable value of his
The defendant
agreed to furnish for the coal company an
services during the period of such default
engine of a particular size and make. There
as part of the damage, if any, which defend
was no other engine of the kind that the ant sustained." Complaint is made of the
instruction, as stating an erroneous rule of
company could use. There was a delay in
damages, but we discover no error.. If, be
the delivery, and the company was compell
ed to transport its coal by horse-power, as it cause of the breach, the defendant lost his
had before done. The trial court gave the or the time of his empioyes, for such time
and expense he should be reimbursed.
rule “that the measure of damage for the de
The
lay was the ordinary hire of a locomotive
rule is recognized in Mining Syndicate v.
Fraser, supra. ‘The instruction fairly pro
during the period of \deiay." The reviewing
tccts the rights of the plaintiffs. A number
court gave the rule as the difference between
the cost of transporting the coal by horse and of other questions are argued, all of which
by locomotive power, but placed its ruling‘ we have examined, and ﬁnd no prejudicial
on the fact that the parties knew there was error. It would serve no good purpose to
no other engine to be operated on the track extend the opinion to present them. The
of the company, and could not have had such judgment is afﬁrmed.
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MASTERTON ET AL. v. MAYOR, ETC.,
OF CITY OF BROOKLYN.
(7 Hill, 61.)
Supreme Court of New York.

J an.

CONTRACT.

of this covenant in 1837, and claimed
various items of special damage.
March 7, 1836, the plaintiffs entered into a
covenant with Kain & Morgan. This cove
nant, after referring to the one entered into
with the defendants, and reciting a part of
the same, provided that Kain & Morgan
should furnish from their quarry, in East
chester, all the marble required for erecting.
completing and ﬁnishing the city hall in the
city of Brooklyn, in such blocks, pieces and
proportions, and in such condition for work
ing, as is usual and customary; and deliver
the same to the plaintiffs, free of all ex
pense, on a wharf in the city of Brooklyn,
etc.; the blocks to be delivered so that there
should be suﬂicient time to work and lit the
same for the said superstructure, and equal
in quality to that used for the superstructure
and interior above the basement of the new
custom house in the city of New York, etc.
The remainder of the covenant was as fol
lows: "And the said parties of the ﬁrst
etc.,
part (the plaintiffs), in consideration,
and agree to pay the
do hereby covenant
said parties of the second part (Kain & Mor
gan) in the aggregate the sum of $112,395,
which amount shall be paid in different
sums, from time to time, out of the sum of
$271,600 to be paid by the said mayor, etc.
to the said parties of the
(the defendants),
ﬁrst part, as the same from time to time
may be paid to them, ctc.; that is to say:
The said parties of the ﬁrst part shall and
will make payment to the said parties of the
second part at the same times that they,
the said parties of the ﬁrst part, receive
their payments from the mayor, etc. (the defendants). And the several payments thus
to be made to the said parties of the second
part shall bear the same proportion, respec
tively, to the whole amount they are to re
ceive from the said parties of the ﬁrst part as
the corresponding payment to the said parties
of the ﬁrst part by the mayor, etc., bear to
the whole amount they are to receive under
their contract from the said mayor, etc.
And it is expressly understood and mutually
covenanted and agreed that in no event shall
the parties of the second part look to the
said parties of the ﬁrst part, or hold them.
responsible for any payments, until the said
parties of the ﬁrst part are ﬁrst placed in
sufﬁcient funds by the mayor, etc. (the de
breach

Term,

18-i5.

This was an action of covenant commenc
ed in 184t), and tried at the New York cir
cuit in June, 1843, before Kent, C. J. The
case was this: January 26, 1836, a cove
nant was entered into between the defendaihts
and the plaintiffs, by which the latter agreed
at their own risk, costs and charges, to
furnish, cut, ﬁt, and deliver (properly and
suﬂiciently prepared for setting), at the site
of the city hall in the city of Brooklyn, all
the marble that might be required for build
ing the said city hall, according to certain
plans and speciﬁcations then exhibited and
and in
signed
parties,
by the respective
conformity with such drawings, molds and
patterns as should from time to time be fur
or architect of
nished by the superintendent
the said city hall; all of the said marble to
be of the same quality as that used for the
‘
ornamental and best work on the new custom
house in the city of New York, and of the
best kind of sound white marble from Kain
& Morgan,s quarry, in Eastchester, free from
spaits, cracks, and blemishes, and wrought
of workmanship, and
in the best manner
tooled and rubbed, etc., as should be ordered
by
superintendent.
It was further
the
agreed by the plaintiﬂ!s that they would pro
ceed forthwith to the execution of the work
with all diligence and with a suﬁicieut force;
and that they would commence the delivery
of the marble as soon after the opening of
navigation in the spring as might be re
quired, and continue delivering the same in
such order and at such times and as fast as
They also
the superintendent should direct.
agreed that the marble thus delivered should
be subject to inspection and rejection by the
superintendent,
and remain at the risk of the
plaintiffs until the superintendent inspected
in
and accepted it.
And the defendants,
stipulations,
consideration of the above
agreed to pay the plaintiffs the sum of $271,
600, at the times and in the manner follow
ing, viz. the sum of $10,000 when the base
ment of the said city hall was halt up; the
sum of $15,000 when the whole of the basement was up; the sum of $20,000 when the
ﬁrst story was half up; the sum of $20,000
when the whole of the ﬁrst story was up;
the sum of $20,000 when the second story
was half up; the sum of $20,000 when the
whole of the second story was up; the sum
of $20'000 when one-half of the cornice of
the superstructure was up; the sum of $20,
000 when the whole of the cornice was up;
the sum of $50,001) when the columns and
capitals were up; the sum of $2-3,000 when
the entablature was complete;
the further
sum of $20000 when the interior work was
done; and the remainder when the building
was, ﬁnished.
The declaration alleged a
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fendants). to enable them to make such pay
ment according
to the herein last before
mentioned provisions," etc.
The covenant with Kain & Morgan was
read in evidence by the plaintiffs, subject to
the right of the defendants to raise such ob
jections to its admissibility, during the prog
ress of the cause. as they might think prop
The plaintiffs also proved that they
er.
the delivery of the ma.rble in
commenced
pursuance of the covenant between them and
and continued so to do until
the defendants,
July, 1837, when the defendants suspended
upon the building for want of
operations

i
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funds, and refused to receive any more ma
terials of the plaintiffs, though the latter
were ready and _offered to perform.
The
entire quantity of marble necessary to ful
ﬁll the contract on the part of the plaintiffs,
according to the estimates made at the trial,
was 88,819 feet. At the time the work was
14,
,suspended,
the plaintiffs had delivered
779 feet, for which they were paid the con
tract price.
The plaintiffs then had on
hand. at Kain & Morgan,s quarry, about
3.308 feet, which was suitably ﬁtted and pre
pared for delivery. A witness swore that
this was not of much value for other build
ings. and would not probably bring over
two shillings
per
foot.
Other ‘witnesses
swore that, had the work progressed with
ordinary diligence,
it would have taken
about live years to complete the contract on
the part of the plaintiffs.
Considerable testi
mony was given tending to show the cost
of marble in the quarry, and the expense of
raising, dressing, and transporting it to the
place of delivery.
And the plaintiffs offered
.to show “what would be the difference
be
tween the cost to-them of the marble in the
'
contract, and the price that was to be paid
for it by the contract," which evidence was
objected to, but the circuit judge admitted
it, and the defendants excepted.
The wit
nesses answered that in 1836 the difference
would be about 20 per cent.; in 1837, from
25 to 30 per cent.; in 1838, about 25 per cent.;
in 1839, from 25 to 30 per cent.; and in
1840, from 30 to 40 per cent.
The witnesses
also testiﬁed that the ordinary proﬁt calcu
lated upon by master stone cutters was from
10 to 20 per cent., and that 15 per cent. was
a fair living proﬁt. All this testimony was
objected to, but the circuit judge admitted
it, and the defendants again excepted.
When the plaintiffs rested, the defendants
moved that all the testimony in relation to
the contract of Kain & Morgan with the
plaintiffs, and the contract itself, be exclud
ed from the consideration of the jury as ir
relevant, but the circuit judge overruled the
motion, and the defendants
excepted.
The circuit judge charged the jury, among
other things, that they were to allow the
plaintiffs as much as the performance of the
contract would have beneﬁted them; that
the plaintiffs were entitled to recover for the
unﬁnished marble not accepted, subject to
a deduction
of what should be deemed its
fair market value; that the jury should con
ﬁne the damages to the loss of the plaintiffs;
but that the beneﬁt or proﬁts which they
would have received from the actual per
formance constituted
such loss.
The cir
cuit judge also charged as follows:
“The
defendants ought to be allowed what the
jury should think just as to interest on the
outlays of the plaintiffs; also what the jury
might think just for the risk of transporta
tion, and the reasonable value of the marble
unaccepted and unquarried.
As to damages
on the rough marble to be delivered by Kain

v
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& Morgan, it appears by the contract with
the defendants that the plaintiffs were ob
liged to procure it from this quarry. The

plaintiffs‘ contract with Kain .& Morgan. if
made in good faith, was entered into as a
reasonable part of the performance by the
plaintiffs of their own contract; and if the
defendants,
by stopping the work, obliged
the plaintiffs to break their contract with
Kain & Morgan, then the damages on the
latter ought to be allowed to the plaintiffs,
who would be responsible to Kain & Mor
gan for the same.
The jury, in respect to
this contract, are to give the difference be
tween the contract price and what it would
cost Kain & Morgan to deliver the article,
deducting the value of it to them, and mak
ing all proper allowances as in the case of
the principal contract.
In ﬁxing the dam
ages to be allowed the plaintiffs, the jury are
to take things as they were at the time the
work was suspended, and not allow for any
increased beneﬁts they would have received
from the subsequent fall of wages or subse
quent circumstances." etc.
The defendants
excepted to the charge,
and requested the circuit judge to instruct
the jury, among other things; that no dam
ages should be allowed on account of any sup
posed proﬁts which the plaintiffs might have
made out of the unﬁnished work; and that
the damages allowed should be conﬁned to
the actual loss which the plaintiffs had sus
tained.
The judge refused to charge fur
ther, and the defendants excepted.
The jury
found a verdict in favor of the plaintiffs for
$72,099,
and the defendants now moved for
a new trial on a bill of exceptions.
D. Lord and C. O‘Conor, for plaintiffs.
F. Butler and G. Wood, for defendants.

B.

NELSON, C. J. The damages for the
marble on hand, ready to be delivered, were
not a matter in dispute on the argument.
The true measure of allowance in respect to
that item was conceded to be the difference
between the contract price and the market
value of the article at the place of delivery.
This loss the plaintiffs had actually sustain
ed, regard being bad to their rights as ac- .
qulred under contract.
The contest arises out of the claim for dam
ages in respect to the remainder of the mar
ble which the plaintiffs had agreed to furnish,
but which they were prevented from furnish
ing by the suspension of the work in July,
1837.
This portion was not ready to be de
livered at the time the defendants broke up
the contract,
but the plaintiffs were then
willing and offered to perform in all things
on their part, and the case assumes that they
were possessed of sufﬁcient means and abil
ity to have done so.
The plaintiffs insist that the gains they
would have realized, over and above all ox
penses. in case they had been allowed to per
form the contract, enter into and properly
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into the account in ascertaining the true
measure of damages, they usually have refer
ence to dependent
and collateral engagements entered into on the faith and in ex
pectation of the performance of the principal
contract.
The performance or non-perform
ance of the latter may and often does exert a
material inﬂuence upon the collateral enter
prises of the party; and the same may be
said as to his general affairs and business
transactions.
But the inﬂuence is altogether
too remote and subtile to be reached by legal
proof or judicial investigation.
And besides,
injurious, are as oft
the consequences,‘when
en, perhaps, attributable to the indiscretion
and fault of the party himself as to the con
duct of the delinquent contractor.
His condi
tion, in respect to the measure of damages,
ought not to be worse for having failed in
person whose affairs
his engagement to
than if
had been made
were embarrassed
with one in prosperous or aﬁluent circum
stances.
Dom. bk.
tit.
art. 4.
But proﬁts or advantages which are the di
rect and immediate fruits of the contract en
tered into between the parties stand upon
different footing.
These are part and parcel
of the contract itself, entering into and con
stituting a portion of its very elements; some
thing stipulated for, the right to the enjoy
ment of which is just as clear and plain as to
the fulﬁllment of any other stipulation. They
are presimied to have been taken into consid
eration and deliberated upon before the con
tract was made and formed; perhaps the
only inducement to the arrangement.
The
parties may, indeed, have entertained diﬂ!er
ent opinions concerning the advantages of the
bargain, each supposing and believing that he
had the best of it; but this is mere matter
of judgment going to the formation of the
contract, for which each has shown himself
willing to take the responsibility, and must,
therefore; abide the hazard.
Such being the relative position of the con
tracting parties,
is diﬂienlt to comprehend
why, in case one party has deprived the oth
er of the gains or proﬁts of the contract by
refusing to perform
this loss should not
proper item in estimating the
constitute
damages.
from the general
To separate
los would seem to be doing violence to the
intention and understanding of the parties,
and severing the contract itself.
The civil law writers plainly include the
loss of proﬁts, in cases like the present, with
in the damages to which the complaining
They hold that he is to be
party is entitled.
indemniﬁed for “the loss which the non-per
of the obligation has occasioned
formance
has depriv
him, and for the gain of which
Evans, Poth. 90; .Dom. bk.
tit.
ed him."
And upon looking into
12.
arts.
the common-law authorities bearing upon the
question, especially the later ones, they will
he found to come nearly, if not quite, up to
the rule of the civil law.
Barn. & G. 1-45,
In Boorman v. l\,ash,
9

3,

a

2.

5, 1
§

4
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constitute a part of the loss and damage oc
and they were ac
casioned by the breach;
cordingly permitted in the course of the trial
tending to show what
to give
evidence
amount of gains they would have realized if
the contract had been carried into execu
tion.
On the other hand, the defendants say that
this claim exceeds the measure of damages
allowed by the common law for the breach
They insist that it
of an executory contract.
is simply a claim for the proﬁts anticipated
from a supposed good bargain, and that these
are too uncertain, speculative, and remote to
form the basis of a recovery.
It is not to be denied that there are proﬁts
or gains derivable from a contract which are
uniformly rejected as too contingent and
speculative in their nature, and too dependent
upon the ﬂuctuation of markets and the
chances of business, to enter into a safe or
Thus any
reasonable estimate of damages.
operation
party
supposed
successful
the
might have made, if he had not been prevent
of the con
ed from realizing the proceeds
tract at the time stipulated, is a considera
tion not to be taken into the estimate. Be
sides the uncertain and contingent
issue of
such an operation in itself considered, it has
no legal or necessary
connection
with the
stipulations between the parties, and cannot,
therefore, be presumed to have entered into
their consideration at the time of contracting.
It has accordingly been held that the loss of
any speculation or enterprise in which a par
ty may have embarked, relying on the pro
ceeds to be derived from the fulﬁllment of
an existing contract, constitutes
no part of
the damages
to be recovered
in case of
breach.
So a good bargain made by a ven
dor, in anticipation of the price of the article
sold, or an advantageous contract of resale
made by a vendee, conﬁding in the vendor,s
promise to deliver the article, are considera
tions always excluded as too remote and con
tingent to affect the question of damages.
(‘lare v. Maynard, 6 Adoi. & E. 519, and Cox
v. Walker, i‘n the note to that case; Walker
416; Gary v. Gru
v' Moore, 10 Barn. &
Hill, 627, 628; Chit. Cont. 458, 870.
man,
The civil law is in accordance with this
rule.
“In general," says Pothier, "the par
ties are deemed to have contemplated
only
the damages and interest which the creditor
might suffer from the nonperformance of the
obligation, in respect to the particular thing
which is the object of it, and not such as may
have been incidentally occasioned thereby in
respect to his other affairs.
The debtor is
therefore not answerable for these, but only
for such as are suffered with respect to the
thing which is the object of the obligation,
"Dalnni et interesse ipsam rem non habitam."
Evans, Poth. 91. And see Dom. bk.
tit.
arts. 3-6.
When the books and cases speak of the
good bargain
proﬁts anticipated from
as
matters L0o remote and uncertain to be taken
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in
appeared that the defendant
contracted
November for a quantity of oil, one.half to
be delivered to him in February following,
and the rest in March; but he refused to re
ceive any part of it.
And the court held that
the plaintiff was entitled to the difference
between the contract price and that which
might have been obtained in market on the
days when the contract ought to have been
See .\i’Lean v. Dunn, 4 Bing. 722.
completed.
The case of Leigh v. Paterson, S Taunt. 540,
was one in which the vendor was sued for
not delivering goods December 31st, accord
ing to his contract.
It appeared that in the
month of October preceding he had apprised
the vendee that the goods would not be deliv
cred. at which time the market value was
31st. The
, considerably less than December
court held that the veudee had a right to re
gard the contract as subsisting until Decem
ber 31st, if he chose and recover the differ
ence between the contract price, and the mar
ket value on that day. See, also, Gainsford
v. Carroll, 2 Barn. & C. 624.
The above are cases, it will be seen, in
I’ which the proﬁts of a good bargain were re
garded as a legitimate item of damages, and
constituted almost the only ground of recov
ery.
And it appears to me that we have only
o
to apply the principle of these cases to the
one in hand, in order to determine the meas
ure of damages which must govern it.
The
contract here is for the delivery of marble,
.wrought in a paticular manner, so as to be
ﬁtted for use in the erection of a certain build
ing. The plaintiffs‘ claim is substantially
one for not accepting goods bargained and
sold; as much so as if the subject.matter of
the contract had been bricks. rough stone, or
any other article of commerce used in the
process of building.
The only diﬂiculty or
embarrassment
in applying the general rule
grows out of the fact that the article in ques
tion does not appear to have any well-ascer
tained market value.
But this cannot change
the principles which must govern, but only
the mode of ascertaining the actual value of
the article, or rather the cost to the party pro
ducing it. Where the article has no market
value, an investigation into the constituent
elements of the cost to the party who has
contracted to furnish it becomes necessary;
and that, compared with the contract price,
will afford the measure of damages. The
jury will be able to settle this upon evidence
of the outlays, trouble, risk, etc., which enter
into and make up the cost of the article in
the condition required by the contract at the
If the cost equals or ex
place of delivery.
ceeds the contract price, the recovery will of
course be nominal, but, if the contract price
exceeds the cost, the difference will constitute
the measure of damages.
It hhs been argued that inasmuch as the
furnishing of the marble would have run
through a period of ﬁve years,—of which
about one year and a half only had expired at
the time of the suspension,-the
beneﬁts
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which the party might have realized from the
execution of the contract
must necessarily
be speculative and conjectural; the court and
jury having no certain data upon which to
make the estimate.
If it were necessary to
make the estimate upon any such basis, the
argument would be decisive of the presentl
But, in my judgment, no such neces-1
claim.
sity exists.
Where the contract, as in thist
case, is broken before the arrival of the time!
for full performance, and the opposite party
elects to consider it in that light, the market
price on the day of the breach is to govern
in the assessment of damages.
In other

words, the damages are to be settled and as
certained according to the existing state of
the market at the time the cause of action
arose. and not at the time ﬁxed for full per
formance.
The basis upon which to esti
mate the damages, therefore. is just as ﬁxed
and easily ascertained in cases like the pre
ent, as in actions predicated upon a failure to
perform at the day.
It will be seen that we have laid altogether
out of view the subcontract of Kain & Mor
gan. and all others that may have been en
terc:l into by the plaintiffs as preparatory
and subsidiary to the fulﬁllment of the prin
cipal one with the defendants.
Indeed,
am an
able to comprehend how these can be taken in
to the account, or become the subject-matter of
consideration at all, in settling the amount of
damages to be recovered for a breach of the
principal contract.
The defendants had no‘
control over or participation in the making
of the subcontracts, and are certainly not to},
be compelled to assume them if dmprovident
ly entered into.
On the other hand, if they
were made so as to secure great advantages
to the plaintiffs’ surely the defendants are.‘
not entitled to the gains which might be re
alized from them.
In any aspect, therefore,
present a most unﬁt as
these subcontracts
well as unsatisfactory basis upon which to
estimate the real damages and loss occasion
ed by the defamt of the defendants.
The
idea of assuming that the plaintiffs were nec
essarily compelled to break all their subcon
tracts as a consequence of the breach of the
principal one. and that the damages to which
they may be thus subjected ought to enter
into the estimate of the amount recoverable I‘
against the defendants, is too hypothetical
and remote to lead to any safe or equitable
result.
And yet the fact that these subcon
tracts must ordinarily be entered into prepar
atory to the fulﬁllment of the principal one,
shows the injustice of restricting the dam
ages, in cases like the present, to compensa
tion for the work actually done, and the item
of materials on hand. We should thus throw
the whole loss and damage that would or
might arise out of contracts for further mate
rials, etc., entirely upon the party not in

I

fault.

If there was a market value of the article
in this case, the question would be a simple
one. As there is none, however, the parties
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will be obligQd to go into an inquiry as to
the actual cost of furnishing the article at
the place of delivery; and the court and jury
should see that in estimating this amount it
be made upon a substantial basis, and not
be left to rest upon the loose and specula
tive opinions of witnesses.
The constituent
elements of the cost should be ascertained
from sound and reliable sources; from prac
tical men, having experience in the particu
lar department of labor to which the con
tract relates.
It is a very easy matter to
ﬁgure out large proﬁts upon paper;
but it
will be found that these, in a great majority
of the cases, become seriously reduced when
subjected to the contingencies and hazards in
A jury should
cident to actual periormance.
scrutinize with care and watchfuinessany spec
ulative or conjectural account of the cost of
furnishing the article that would result in a
very unequal bargain between the parties, by
which the gains and beneﬁts. or, in other
words, the measure of damages against the
defendants,
unreasonably
are
enhanced.
They should not overlook the risks and con
tingencies which are almost inseparable from
the execution of contracts like the one in
question, and which increase the expense in
dependently of the outlays in labor and cap
.
ital.
Those views, it will be seen, when con
trasted with the law as expounded and ap
plied by the circuit judge, necessarily lead to
the granting of a new trial.

BE.-.\lli)SLEY, J. The circuit judge clearly
erred in that part of his charge to the jury
which related to the contract of the plaintiffs
with Kain & Morgan. No damages are al
lowable on account of this contract, nor am I
able to see how it can be regarded as rele
vant evidence upon any disputed point con
nected with the amount for which the de
fendants are liable.
The main question in the case arises out of
the claim of the plaintiffs in respect to that
portion of their contract with the defendants
which remained wholly unexecuted in July,
1337.
1 think the plaintiffs are entitled
to
recover the amount they would have realized
as prolits had they been allowed fully to
execute their contract.
The defendants are
not to gain by their wrongful act, nor is that
to deprive the plaintiffs of the advantages
they had secured by the contract, and which
would have resulted to them from its per
forlnunce.
The jury must, therefore, ascer
tain what it would probably have cost them
to complete the contract, over and above the
matermls on hand, including the value of the
marble required, the labor of quarrying and
preparinglt for use, the expense of transpor
tation, superintendence, and insurance against
all hazards, together with every other ex
pense incident to the fulﬁllment of the under
taking. The aggregate of these expenditures
is to be deducted from the amount which
would be payable for the performance of this
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part of the contract, according to the prices
therein stipulated, and the balance will be
the damages which the jury should allow for
the item under consideration.
Remote and contingent damages, depending
on the result of successive schemes or in
vestments, are never allowed for the violation
of any contract.
.But proiits to be earned
and made by the faithful execution of a fair
contract are not of this description.
A right
to damages equivalent to such proﬁts results
directly and immediately from the act of the
party who prevents the contract from being
performed.
Where a vendor has agreed to sell and de
liver personal property at a particular day,
and fails to perform his contract, the vendee
may recover in damages the difference be
tween the contract price and the market value
of the property at the time when it should
have been delivered.
Chit. Cont. (3th Am.
Ed.) 445; Dey v. Dox, 9 Wend. 129; Gains
ford v. Carroll, 2 Barn. & C. 624; Shepherd
v. Hampton, 3 Wheat. 200; Quarles v. George,
23 Pick. 400; Shaw v. Nudd, 8 Pick. 9; 2
So, if a person
Phil. Ev. 104.
who has
agreed to purchase goods at a certain price
refuses to receive them, he must pay the dif
ference between their market value and the
enhanced price which he contracted
to pay.
2 Starkie, Ev. (7th Am. Ed.) 1201; Boorman
v. Nash, 9 Barn. & C. 145.
These principles are strictly applicable to
the present case. In reason and justice there v
can be no difference between the damages
which should be recovered for the breach of
an ordinary agreement to buy or sell goods
and one to procure building materials,
ﬁt
them for use, and deliver them in a ﬁnished
state, at a stipulated price.
In neither case
should the wrongdoer be allowed to proﬁt by
his wrongful act. The party who is ready
to perform is entitled to a full indemnity for
the loss of his contract.
He should not be
uffer by the delinquency of the
made to
other party, but ought to recover precisely
what he would have made by performance.
This is as sound in morals as it is in law.
Shannon v. Comstock, 21 Wend. 461; Miller
v. Mariner,s Church, 7 Greenl. 51; Shaw v.
Nudd, 8 Pick. 13; Swift v. Barnes, 16 Pick.
196; Royaiton v. Turnpike Co., 14 Vt. 311.

The plaintiffs were not bound to wait till
the period had elapsed for the complete per
formance of the agreement, nor to make suc
cessive offers of performance,
in order to re
cover all their damages.
They .might re
gard the contract as broken up, so far as to
absolve them from making further efforts to
perform and give them a right to recover full
damages as for a total breach.
am not pre
pared to say that the plaintiffs might not
have brought successive suits on this cove
nant, had they from time to time made im
peated offers to perform on their part. which
were refused by the defendants, but this the
plaiutiffs were not bound to do.
There can be no erious difllculty in as
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damages according to the principles
which have been stated.
The contract was
and, according to the testi
made in 1836;
mony, about ﬁve years would have been a
reasonable time for its execution.
That time
has gone by.
The expense of executing the
contract must necessarily depend upon the
If prices ﬂuc
prices of labor and materials.
tuated during the period in question,
that
sessing

may be shown by testimony.
In this respect
there is no need of resorting to conjecture,
for all the data necessary to form a correct
estimate of the entire expenses of executing
the contract can now be furnished by wit
nesses.
If the cause had been brought to trial be
fore the time for completing the contract ex
pired, it would have been impracticable to
make an accurate assessment
of the dam
ages.
This is no reason, however, why the
injured party should not have his damages,
‘although the diﬂiculty in making a just as
sessment in such a case has been deemed a
suﬂicient ground for decreeing speciﬁc per
Adderly v. Dixon, 1 Sim. & S.
formance.
In Royaltou v.
607, and cases there cited.
Turnpike Co., 1i Vt. 311, 324, an action was
brought on a contract which had about twelve
years to run.
And the court held, in grant
ing a new trial, that the rule of damages
"should have been to give the plaintiffs the
difference between what they were to pay
the defendants, and the probable expense of
performing the contract; and thus assess the
for the remaining twelve
entire damages
No rule which will be absolutely
.\‘ears."
certain to do justice between the parties can
Some time
.be laid down for such a case.
must be taken arbitrarily at which prices are
to be ascertained
and estimated;
and the
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day of the breach of the contract. or of the
commencement of the suit. should perhaps be
adopted under such circumstances.
But we
need not, in the present case, express any
No conjectural esti
I opinion on that point.
. mate is required
what would
to ascertain
‘V have been the expense of a complete execu
tion of this contract; but the state of the
market in respect to prices is now susceptible
. of explicit and intelligible pfoof. And where
that is so, it seems to me unsuitable to adopt
an arbitrary period, especially
as the esti
must, in any .event, be
mate of damages
somewhat conjeetural.
I think the defendants are entitled to a new
trial, and that the damages should be assess
ed upon the principles stated.

BRONSON, J. As the marble had no mar
ket value, the question of proﬁts involves an
inquiry into the cost of the rough material in
the quarry, and the expense of raising, dress
ing, and transporting it to the place of deliv
ery.
There may have been ﬂuctuations in
the prices of labor and materials between the
day of the breach and the time when the con
tract wss to have been fully performed; and
this makes the question on which my breth
ren are not agreed.
I concur in opinion with
the chief justice, that such ﬂuctuations in
prices should not be taken into the account
in ascertaining the amount of damages, but
that the court and jury should be governed
entirely by the state of things which existed
at the time the contract was broken.
This
is the most plain and simple rule; it will
best preserve the analogies of the law; and
will be as likely a any other to do substan
tial justice to both parties.
New trial granted.
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SHER.\IA.\‘ CENTER TOWN
ARD.

(26

Supreme

Pac.

Court

71?.

CO. v. LEO1\,-

46 Kan. 354.)

of Kansas.

May

9,

1891.

Error from district court, Sherman
county; Lotus K. PRATT, Judge.
Hardy & Sterling, for plaintiff in error.
Bngley & Andrews, ior defendant in error.

J.

Thomas Y’.l,,eona rd re
for $600 against the
Sherman (‘enter Town Company as dam
age for .the breach oi a contract.
Leon.lOHNS’l‘(lN.

cov,ered

‘

\I

a _iudgment;

nrd owned a hotel in Ita.-sca,and Sherman
Center, which was three miles away, was
a candidate ior county-seat of Sherman
county.
The town company, desiring to
increase the population and inﬂuence of
Sherman Center and strengthen its can
didacy, held out inducements to the citi
zens of the surrounding towns to remove
their buildings and establish themselves
in business in Sherman Center, and unite
in an efiort to make that town the coun
Accordingly
they
ty-seut oi the county.
entered into an agreement with Leonard
by which Leonard was to join them in
building up the town, and remove his
oi
hotel from Itasca, in consideration
which the company was to convey to
him certain lots in Sherman Center. and
provide at its own expense men and ma
chinery to remove the hotel, and place it
over a cellar oi equal size. and on a ioun
dation of a similar kind, as it was then
resting upon in Itasca. The plaintiff ai
lege‘Lthat the company had failed and re
fused to remove the hotel in accordance
with the terms of the contract; that the
other buildings which were then situated
in Itasca have been removed to Sherman
Center, and the town of Itasca has become depopulated, and the business of
hotel keeping oi no value; and that the
hotel now stands alone, with no town
nearer toit than Sherman Center. which is
n‘early three miles distant. He further al
leged that it was a large and well-iur
nished hotel, and that the cost oi its con
struction and the furniture contained
therein was about $4,500. It is alleged
that the cost of removal would be about
the sum oi $500, and that he suffered damages by the refusal oi the company to
comply with the contract in the sum oi
He thereiore asked judgment ior
$1.200.
$2,000. The company
by its answer de
nies the execution oi the contract, or that
it is authorized by its charter to enterin
to the contract alleged tohave been made.
There are several errors assigned by the
company, but only one of them requires
attention. it appears that the company
has conveyed the lots to Leonard. as stip
ulated in the contract, but.the hotel has
removed, and, according
not been
to
plaintiffs testimony. the non-removal is
owing to the reiusaloi the company to
furnish the men and machineryior that
purpose, although frequent demands have
been made upon them. In the course of
the trial the plaintiff testiﬁed that, by
reason oi the removal oi the people and
their buildings from other towns. Sher
man Center became a ﬂourishing place oi
several hundred people, where he could

have proﬁtably carried on the hotel busi
ness, but that the town oi Itasca was
practically abandoned, so that he is with
out business, and simply remains at the
hotel to protect the goods and furniture
therein. In order to prove the extent oi
his iniury, the following question was
asked and allowed by the court over the
“State, as
objection oi the defendant:
near as you can, what would have been'
your proﬁts. or what your damages was,
in other words, by reason of the non-iul
ﬁllment oi this contract,—not moving
your hotel and establishing your business
Another question
. at Sherman Center."
was allowed, over objection, was:
0
' which
“State what the damage was by reason
your hotel to Sher
. oi them not moving
‘
man Center, as they agreed to,in money.”
He answered that the loss or proﬁts
would have been $l-50 a month, and that I
the total damage sustained by reason of
not having the hotel located at Sherman
Center, besides the cost oi moving the
building. was from $1,200 to $1,500, and
that it would cost about $800 to move the
building.
The questions asked were ob
jectionable, and the testimony given was
inadmissible, upon two grounds: First, .
the questions were objectionable because
they did not call for speciﬁc facts, but
permitted the witness to state a mere
opinion. giving in the lump the amount of
damages thought to be sustained.
ltis
the function of the court orjury trying
the case to determine from evidence prop
, erly presented what the amount
oi dam
ages sustained is. and, whiieit might be
very convenient for the plaintiff to per
1 mit him and his witnesses to give the
damages suffered in a lump, it would be a
very unsafe practice to allow them to
state the amount of damages supposed to'
‘ be sustained, without regard to the facts
i or knowledge upon which
their opinions
were based. It is well settled that the
Roberts v.
practice is not permissible.
Commissioners, 21 Kan. 248; Railroad Co.
v. Kuhu,38 Kan. 675, l7 Pac. Rep. 322;
Town (1o. v. MorrisI 39 Kan. 377. 18 Pac.
Ilep. 230; Railway Co. v. .\'eiman, 45 -Knn..
,l‘iu.u.uu'-in, lne prosptci
93$. 2.i Put‘. 2!.
ive proﬁts that he lost by the breach of
the contract are too remote, uncertain,
Who
. and speculative
to be recoverable.
can tell what the future gains of the hotel
business would have been in Sherman
Center. if he had moved there‘! His past
proﬁts in Itasca were not shown, and
there is no testimony of the gains of oth
ers estabiished in the same business at
Sherman Center. How, then, does Leon
ard know that the protits would have
been $150 per month? The gains to be
derived from the business depended upon
many contimzencies other than the mere
removal of his hotel to that place. The,
growth oi the town; the location of the
county-seat there or at another town
near by; the immigration and travel;
the competition in the hotel business; the
price of provisions and the cost ofhelp:
the general reputation of the house; and
the popularity oi the landlord with the
traveling public and the people oi that
comm unity,—are suggested as some of the
that would affect the an
considerations
ticipated beneﬁts. Where the breach of a
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contract results in the loss oi deﬁnite

, profits,

which are nscertainable, and were
within the con Lempiation oi the contract
in;r parties. they may generally be recov
ered: but the prospective proﬁts do not
furnish the correct measure of damages in
the present case. Aside from the remote,
conjectnrai. and speculative character of
I the anticipated beneﬁ ts, it cannot be said
that the loss oi them is the direct and un
:\ roidable consequence of
the breach.
The plaintifi could not sit idle an indeﬁ
__ nite length oi time. and safely count on the
recovery of $150 per month as damages.
if there was a breach oi the contract. it
was his duty. upon learning of it, to at
once remove the building. or employ oth
ers to do so. and charge the cost of the re
moval to the town company.
The law
requires that the injured party shall do
whatever be reasonably can, and improve
opportunities
. all rc:1.~4onable
to lessen
the injury. From the testimony it ap
pears that Leonard could have procured
others to move the hotel: and in such a
- case the ordinary measure oi damages is
the cost oi removal, and the reasonable
expenses of avoiding the consequence ot
the defendant,s wrong. Railway Co. v.
Mihiman. 17 Kan. 224; Loker v. Damon.
17 Pick. 284: l Sedg. Dam. 16-3, and cases
cited. Counsel ior plaintiff in error say
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that no more than the cost of removal
was allowed by the court: but the ad
evidence,
mission ol the objectionable
against the opposition oi the plaintiff in
error, would indicate that the court

adopted an incorrect measure of damages,
and did not limit the recovery to the ex
pense oi the removal.
The liability of the
plaintiff in error ior any loss is not con
ceded.
It is shown in the testimony that
soon after the time ior the removal of the
building the people of Sherman (‘enter
abandoned the attempt to obtain
the
county-scat. and all or nearly all of them
moved to another place.
It is claimed
by plainﬁfiin error that Leonard objected
to the removal o! his building until the
question oi the location of the county.scat
was settled. He testiﬁed at the trial that
he did not intend to move the building
to Sherman Center’ and that he would
not move the building at all. until the
county-scat was permanently located. If
the non-removal oi the building was due
to the fault of Leonard, he is not entitled
to recover anything.
This is a disputed
question of fact, which must be settled on
another trial. For the error oi the court
in admitting testimony the judgment of
the court below will be reversed. and
cause remanded ior anew trial. All the
justices concurring.
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BADGLEY & W. .\IANUF,G CO.
WABASH, ST. L. & P. RY. CO.

’1‘HO.\lAS,
v.

(22

N. W.

827,

62

Wis.

Supreme Court of Wisconsin.

642.)

March

31, 1885.

Appeal from circuit court, Milwaukee coun
ty.
Chapin, Dey & Friend, for appellant'
Dyke &. Van Dyke, for respondent.

Van

C. J. On the tenth of November,
the plaintiff, as consignee, caused to be
delivered to the defendant, a common car
circular
rier. at St. Louis, a pipe-machine,
shaft, box of dies, and wrenches accompany
‘ing. and being a part of the pipe-machine,
to be transported over its road and connect
ing lines to Milwaukee. The machine and
its attachments were badly broken and de
stroyed while in the custody of the defend
ant through the negligence of its servants.
The machine was a patented one’ and the
right to make and sell it was vested in the
manufacturer at St. Louis, of whom it was
purchased by the plaintiff. The machine
was devised for cutting pipe and making
nipples, and was ordered by the plaintiff to
in Milwaukee, of
be used in its business
ﬁtting pipe and manufacturing brass goods,
etc. The plaintiff sues to recover damages
for the loss of the machine, and the loss of
its use in its business while another was be
ing procured.
The case was tried by a jury.
which found a special verdict. The plaintiff
had judgment for the value of the machine,
which wa proven to be $275, and for the loss
of its use for 85 days, at the rate of $1.50 per
day, and interest thereon
from the com
mencement of the action.
The questﬁins presented on the appeal are
as to the proper rule of damages.
There
was evidence which tended to show that the
machine, though badly broken and some of
its parts destroyed, might have been repair
ed by the patentee at St. Louis, who was
the manufacturer. The plaintiff refused to
accept the machine at Milwaukee, but left;

COLE,
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it in the possession of the carrier, and or
dcred a new machine of the manufacturer.
One question arlsinglin the record is wheth
er it was the duty of the plaintiff, under the
circumstances, to have received the machine
in its damaged condition, and to have made
proper and reasonable exertions to have it
so as to render the loss to the car
r(4l4tllrP(i.
rier as light as posible. There is a class of
cases which decide that it is not only the
moral but the legal duty of a party who
seeks redress for another,s wrong, to make
use of his opportunities of lessening the dam
age caused by the other’s default. If it had
been within the power of the plaintiff to
have supplied the broken parts of the ma
chine, or to have repaired ‘it with reason
able labor and expense. it might have beem its
duty to have done so within this rule of law.
But the jury found that the machine when

CONTRACT.

delivered was useless; that the cost and ex
pense to the plaintiff to repair it would have
amounted
to the price of a new machine.
This ﬁnding is criticised by the counsel for
the defendant, but we are not inclined to dis
turb it.
As we have said, the machine was a pat
ented one; its parts were not kept for sale
in the open market; and there was evidence
that it would cost any one but the manu
facturer more to make the patterns for the
castings than the price of a new machine.
The plaintiff, therefore, could not have had
the machine repaired in Milwaukee at any
saving to the carrier. But it is said it might
have returned the machine to the manufac
turer in St. Louis, who testiﬁed that it could
have been repaired for $75. True, the manu
facturer, in answer to this hypothetical ques
tion, namely, “Supposing the bottom part of
the machine was broken in two pieces, the
attachments consisting of a box of dies
broken open and contents scattered in the
car, oil-cup on the machine burst, skids on
which machine and attachments were origi
nally placed broken, legs on standard of ma
chine broken, and rods connected with them
bent, what was the damage, in your estima
witness said the
tion, to the machine?"—the
question was a diﬂicult one to answer, but
added, as we understand him, that if the
damages
included all that was
supposed
done to the machine, and none of the parts
were missing. and no other injury was done
to it, then it would cost about $75 to repair
it. But the witness subsequently modiﬁed
his statements upon this point by saying that
with the fragments of the machine which
it would
from the defendant,
he received
cost not less than $2.30 to repair it. It ap
peared that some of the most expensive parts
were mising, and in the state of the proof
the jury might well ﬁnd, as they did, that
the cost and expense to the plaintiff at the
time to have the machine repaired by the
manufacturer, and the broken parts replac
ed, would be as much as the price of a new
machine.
It is very clear that the machine
in its damaged condition was of no value to
the plaintiff. It was not a case of a partial
_but of a total loss, so far as plaintiff was
concerned.
The general rule of damages for
the loss of goods by a carrier, where it is
liable for such loss, is the value of the goods
at the destination to which it undertook to
carry them, with interest on such value from
the time when the goods should have been
delivered.
Nudd r. Webs, 11 Wis. 408; 2
Sedg. Dam. 94, note b; Hutch. Carr. ii 769.
The plaintiff did not claim to recover more
for the machine than it had paid for it at
It appeared that it
St. Louis, to-wit, $275.
had paid the freight, $3.85. which of course
So our con
should be added to the recovery.
clusion upon this branch of the case is that

the court below was right in allowing the
plaintiff to recover upon the verdict the cost
of the machine. There was a stipulation in
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plaintiff would use it; and, of course, did
not know that the plaintiff would sustain
any special damage if the property failed to
be delivered promptly, in good order.
From
the nature of ‘the subject
is difﬁcult to
state an inﬂexible rule of damages which
will apply to all contracts. This court has
often referred to, and has practically acted
upon, the rule laid down in the leading case
of Hadley v. Baxendale,
Exch. 341.
In
that case the plaintiffs, who were owners of
a ﬂour-mill, sent a broken iron shaft to an
oﬂice of the defendant, a common carrier, to
be conveyed
shaft made.

a

i.

a

a

to the consignee, to have
new
The defendant’s clerk was told
that plaintiffs mill was stopped, and that
the broken shaft must be delivered immedi
ately to the consignee, but it was delayed
for an unreasonable time. In consequence
of the delay the plaintiffs did not receive the
new shaft for some days after the time they
ought to have received it, and they were
unable to work their mill for want of the
new shaft, and thereby incurred a loss of
proﬁts.
The court held that under the cir
cumstances such loss could not be recovered
.
in an action against the common carrier,
because the special circumstances
were nev
er communicated to it by the plaintiffs. Al
derson, B., in giving the decision, states the
rule of damages as follows:
contract,
“Where two parties have made
which one of them has broken, the damages
which the other party ought to receive in re
spect of such breach of contract should be
such as may fairly and reasonably be con
e., ac
sidered either arising naturally.
cording to the usual course of things, from
such breach of contract itself, or such as
may reasonably be supposed to have been in
the contemplation of. both parties, at the
time they made the contract, as the prob
able result of the breach of it. Now, if the
special circumstances under which the con
tract was actually made were communicated
by the plaintiffs to the defendants, and thus
known to both parties, the damages result
ing from the breach of such acontract, which
they would reasonably contemplate,
would
be the amount of injury which would ordi
narily follow from the breach of contract
under these special circumstances so known
But, on the other hand,
and communicated.
if these special circumstances were wholly
unknown to the party breaking the contract,
he, at the most, could only be supposed to
the amount
have had in his contemplation
of injury which would arise generally. and,
in the great multitude of cases, not affected
by any special circumstances from such
breach of contract."
This rule has been sometimes criticised,
and
has been said that, generally, when
parties enter into a contract, they do not
contemplate its breach or the probable result
of a breach, and that the rule might be more
accurately expressed.
See Pailes, C. B0 in
Hamilton v. McGill, 12 1r. Law, 202. But,

it

it

it

a

it
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the bill of lading that in case of loss or dam
age to goods during transportation, whereby
the defendant incurred a responsibility, that
then it should only be liable for the value of
the property computed at the place and time
of shipment.
This was precisely the extent
of the recovery on this item of damages.
The next question is, was the plaintiff en
‘
titled to recover for the loss of the use of
the machine while another was being pro
cured to supply the place of the one destroy
ed? This question, upon the circumstances
in
of this case,
e think must be answered
the ﬁrst place, it is to be ob
the negative.
served that there is no allegation in the com
plaint, and no proof was give on the part of
the plaintiff, which tended to show that the
defendant had notice of the use to which the
machine was to he put, or even knew that the
in its business.
plaintiff intended to use
On the contrary, the agent of the defendant
who made the contract of shipment says he
had no notice of the purpose for which the
machinery was to be used. He said he was
applied to by the manufacturer in St. Louis
about this particular shipment, and gave
pecial rates, less than the regular tariff, on
representation made by the manufacturer
that the goods were not liable to injury, and
that he wanted to introduce the machine,
which was a new one, through the west, and
wished the assistance of the witness in do
ing so. This is all the knowledge the de
fendant had about the property, or the use
to which it was to be put. it is said the
fact that the consignee in the bill of lading
manufacturing company was sufficient
was
notice that the machine was intended to be
We do not think
used by it in its business.
so. The defendant certainly had no notice
of the business in which the plaintiff was
engaged, and did not know that this ma
chine had been procured for ﬁtting pipe and
making nipples. Should we presume—as we
have no right to do—that the defendant had
knowledge of plaintiff,s business, surely we
could not presume that this machine was
for immediate use.
ordered by
This being the state of the evidence, on
what ground can the plaintiff claim dam
ages for loss in the use of the machine? The
president of the plaintiff testiﬁed that his
company was doing business of steam-ﬁtting
and selling pipe at wholesale, and in the fall
of 1882 he was told he would need a ma
chine to cut the pipe. This was the reason
for buying the machine. He says: “We
were. besides, doing some steam-ﬁtting our
selves. and. of course, we have to cut pipe
all the time to get special lengths, and in
stead of using men we paid a man to do
with the machine. The machine would do
the work of one man." This is really all
there is in the case to base a claim for loss
in the use of the machine upon. The de
fendant did not know what the machine was
designed for; did not know the use to which
was to be put; did not even know the
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without reﬁning on the rule, its application
the question we are considering is ob
for here the defendant
vious and decisive;
was not informed by the plaintiff that the
machine was one which it needed for use in
its business of cutting and ﬁtting pipe, and
If
that it was procured for that purpose.
one desires to trace the judicial discussion
of the rule in Hadley v. Baxendale, he will
ﬁnd a most excellent and accurate analysis
in
.of the English and American decisions
note a, 1 Sedg. Dam. (7th Ed.) top p. 218.
Also see note 2 to section 772, Hutch. Carr.

servants, on a quay at Glasgow. for ship
ment on board the defendants vessel, which
lay along.side, several cases containing ma
chinery, which was intended for the crec
tion of a saw-mill at Vancouver,s island.
The master gave a bill of lading for them,
describing the cases as containing “merchan
dise."
The defendant knew generally of
what the shipment consisted.
On the ar
rival of the vessel at her destination, one of
the cases, which contained machinery with
out which the mill could not be erected,
could not be found on board, and ‘the plain
tiffs were obliged to send to England to re
1). 597.
place the lost article. Held, that the defend
In Brayton v. Chase, 3 Wis 456, which
ant was liable for the loss of the machinery,
was an action by the vendee against the
as delivery to the defendant,s servants along
vendor for failure to deliver a reaper which
side the vessel was equivalent to a delivery
the plaintiff purchased to harvest his crops,
on board. Held, also, that the measure of
the plaintiff sought to prove that he suffered
damages for the breach of the contract was
great loss and damage in his crops, and in
the cost of replacing the lost articles in Van
the extra expense of hiring hands, by rea
couver,s island, with interest at 5 per cent.
son of the non-fulﬁllment of the contract to
upon the amount until judgment, by way of
deliver. ‘The evidence was excluded, and
compensation for the delay."
this court aliirmed the ruling, holding that
But we deem it unnecessary to pursue this
such damages did not result naturally and
directly from the injury complained of. It
discussion further. The case of Brown v.
Railway Co. 54 Wis. 342, S. C. 11 N. W. 356.
may be doubtful whether this decision is
911, i
entirely consistent with Richardson v. Chyno
referred to by plaintiff,s counsel to
weth, 26 Wis. 656; Smeed v. Foord, 1 El. 8;
sustain the claim for damages for loss of the
use of the machine; but that was a case for
El. 602; Gee v. Railway Co. 6 Hurl. & N.
211; Collard v. Railway Co. 7 Hurl. & N. 79;
a personal injury and has no application to
this case. We have already said that the
Eibiriger A("tien-Gesellschafft v. Armstrong,
L. R. 9 Q. B. 473; Wils0n v. Railway Co. 9 . jury found that the machine was so dam
aged, while in the custody of the defendant
vC. B, (N. S.) 632; Griﬂin v. Colver, 16 N. Y.
as carrier, as to be entirely useless to the
490; Vicksburg & M. it. Go. v. Ragsdnle, 46
plaintiff. The plaintiﬂ! is therefore entitled
Miss. -i58;.and cases of that class. For. as
to recover the value of the machine, found
we understand the Brayton Case. the vendor
to be $275, including the freight paid by
knew that the reaper was wanted for the
plaintiff of $3.85, and interest on this amount
purpose of harvesting the plaintiffs crop
from November 22, 1882, the time the prop
that season. If it were not delivered in time
erty reached its destination.
for that purpose the parties might well be
presumed
to have known that the vendee
would be put to additional expense in secur
BY THE COURT. The judgment of the
‘ing his crops_ But still the case is fully sup
circuit court is reversed, and the cause is
retuanded,'with directions to enter judgment
ported by British Columbia Saw.mill Co. v.
L. R. 3 C. P. 499. In this tree
on the verdict in accordance with this opin
l\,ettleshipI
ion.
“the plaintiffs delivered to the defendant,s
.to
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et ttl. v.
(78 Ala.

CARLISLE.

243.)

Supreme Court of Alabama.

Dec. Term, 1884.

Appeal from circuit court, Lee county;
Henry D. Clayton, Judge.
Action against Brigham & Co. for breach
of a contract employing plaintiff as a trav
I eling salesman to sell goods on commission.
There was a judgment for plaintiff, from
which defendants appealed.

J. M. Chilton,
Barnes, contra.

.

for

appellants.

W.

H.

CLOPTON, J. It may be conceded that
at common law a defendant can insist upon
.the beneﬁt of the statute of fraud by plea
of the general issue. Under our statute,
which provides that “in all suits where the
defendant relies on a denial of the cause of
action as set forth by the plaintiff he may
plead the general issue, and in all other
cases the defendant must brieﬂy plead spe
cially the matter of defense." The statute of
frauds must he pleaded, or it will be consid
ered as waived. Bitch v. Thornton, (35 Ala.
309; Petty v. Dill, 53 Ala. 641. No plea of the
statute of frauds having been interposed, the
validity of the contract, because not in writ
ing, cannot be raised by a charge.
If the statute had been pleaded, the con
tract, as set out in the bill of exceptions,
it was
does not come within its inhibition.
1881, and, as testiiied
made in September,
by the plaintiff, was to commence on the
1st of October, and continue at least eight
months, and longer if mutually desirable at
the end of that time. By its terms it was
capable of performance within a year. The
statute applies to contracts which, by ex
press stipulation, are not to be performed
within one year from the making thereof,
and not to contracts which by their terms are
determinate within that period, but may be
continued longer at the option of the parties.
Heﬂin v. Milton. 69 Ala. 354.
The third charge requested by the defend
ants based their right to abandon the con
tract on the naked fact, unexplained, that the
plaintiff did not commence the performance
of the contract until January 1, 1882. The
violation of a contract by one of the parties,
or when he is unable to perform the acts or
services stipulated, may be suﬂicient to au
thorize the other party to abandon it. Sick
ness of the plaintiff for a protracted period,
such as would probably have disabled him
from making sales during the appropriate
season, as contemplated
and intended by
the contract, might perhaps have authorized
the defendants to abandon the contract; but
there was no implied condition that the
plaintiff would continue in health. Its
abandonment in such case is at the election
of the defendants; and they will be held to
have -waived their right to renounce the con
tract when. after the delay has terminated,
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they regard and treat it as continuing and
in force. Stewart v. Cross, 66 Ala. 22 The
charge requested by the defendants ignored
the material facts: the detention of the
plaintiff by sickness in New York until near
the end of November; the letter of the de
fendants of December 12th, in reply to one
from the plaintiff, in which they stated
samples would be furnished him during the
week, and cautioning him as to the credit of
certain ﬁrms, and samples having been ac
tually sent to him late in December; which
facts there was evidence tending to prove.
Whilst a party has the right to require an
instruction as to the legal effect of the evi
dence, when, conceding all adverse infer
ences from the conﬂicting evidence, the un
disputed facts establish a legal conclusion
in his favor, a charge is properly refused
which asserts a legal proposition, based
on certain speciﬁed facts, but ignores other
facts, which there is evidence
tending to
prove, showing the incorrectness
of the le
gal conclusion asserted in the charge.
The burden of proof is on the party having
the aﬁirmative of the particular issue. Pleas
of payment and set-off were ﬁled by defend
ants, and the onus
of establishing their
truth was on them. The legal effect of the
second charge requested by the defendants
is to instruct the jury, if they found the evi
dence in equilibrium on any or all the issues
presented, which includes the issues of pay
ment and set-off, to ﬁnd ior the defendants.
Being calculated to mislead, it was properly/
refused.

The material Question is the measure of
damages.
The primary purpose of awarding ,
damages is actual compensation to the party
injured, whether by a tort or by breach of a
contract; though there are exceptional cases
in which exemplary or punitive damages are
allowed. Owing to the ever-occurring diﬂ!er
ences in the circumstances, and in the spe- ,
clal conditions of the contracting parties, it
has been found difﬁcult, if not impossible,
to lay down general and deﬁnite rules as to
the measure of damages, applicable to all
cases of a class.
From a mlsconstruction of
expressions of eminent jurists, not suﬂl
ciently guarded for general use, but adapted
to the case in hand, the applications of rules
commonly recognized have been as wtrious
as the cases. \The proposition that.all dam
ages are recoverable
which are in the con
templation of the parties, is not strictly cor
’
rect.
§The primary rules are, the damages
must be the natural and proximate results
of the wrong complained of, and must not
be merely speculative or conjectural. These
must concur, though founded on different
principles, and are distinct and independ
ent of each other.
The law presumes that
a party foresees tile natural and proximate‘
results of a breach of his contract or tort.
and hence these are presumed to be in his
legal contemplation. For such damages. as
a general rule, the party at fault is liable.
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But there are damages' which are in the
contemplation of the parties at the time of
making the contract, and are the natural and
proximate results of itsbreach which are not
The parties must necessarily
'. recoverable.
contemplate the loss of proﬁts as the direct
and necessary consequence of the breach of
a contract, and yet all proﬁts are not with
There
in the scope of recoverable damages.
are numerous cases, however, in which prof
its constitute, not only an element, but the
measure, of damage.
While the line of de
marcation is often dim and shadowy, the
distinctive features consist in the nature
and character of the proﬁts. When they
orm an elemental
constituent of the con
ract, their loss the natural result of its
breach, and the amount can be estimated
with reasonable certainty,—such certainty as
satisﬁes the mind of a prudent and impa.rtial
person.—they
are allowed. The requisite to
their allowance is some standard, as regular
market values, or other established data, by
reference to which the amount may he sat
isfactorily ascertained.
Illustrations of prof
its recoverable
are found in cases of sales
of personal property at a ﬁxed price, evic
tions of tenants by landlords, articles of part
nership, and many commercial contracts.
On the other hand, “mere speculative prof
its, such as might be conjectured would be
the probable result of an adventure, defeated
by the breach of a contract, the gains from
which are entirely conjectural, and with re
spect to which no means exist of ascertain
ing even approximately the probable results,
cannot, under any circumstances, be brought
\ within the range of recoverable damages."
1 Suth. Dam. 141.
Proﬁts speculative, con
jectural or remote are not, generally, regarded
as an element in estimating the damages.
In
Pollock v. Gantt, 69 Ala. 373, it is said:
“What are termed ’speculative
damages,—
that is, possible, or even probable, gains, that
it is claimed would have been realized but
for the tortlous act or breach of contract
charged against a defendant—are too remote,
and cannot be recovered."
The same rule has
been repeatedly asserted by this court.
Cul
ver v. Hill, 68 Ala. 66; Higgins v. Mansﬁeld,
62 Ala. 26"; Burton v. Holley, 29 Ala. 318;
White v. Miller, 71 N. Y. 118; French v.
Ramge, 2 Neb. 254; 2 Smith, Lead. Gas. 574;
Olmstead v. Burke, 25 Ill. 86. The two fol
lowing cases may serve to illustrate the dif
ference between proﬁts recoverable and not
recoverable.
In Insurance Co. v. Noxson,
84 Ind. 347, an insurance agent,
who had
been discharged without cause before the
expiration of his contract, was allowed to
include in his recovery the probable value of
renewals on policies previously obtained by
him, upon which future premiums would, in
the usual course of business, be received by
the company, on the ground that the amount
of compensation due on such renewals can
be ascertained
with requisite certainty by
the use of actuary’s life tables and compari
sons, and that the basis of the right to dam

and was not to be built in the
future. In Lewis v. Insurance Co., 61 Mo.
with approval in the
534, which is cited
other case, the same rule as to the probable
value of renewals was held; but it was also
held that an estimate of the probable earn
ings of the agent thereafter, derived from
proof of the amount of his collections and
commissions before the breach of the con
tract, in the absence of other proof, is too
speculative to be admissible.
Proﬁts are not excluded from recovery be
cause they are proﬁts; but, when excluded.
it is on the ground that there are no criteria
by which to estimate the amount with the
certainty on which the adjudications of
courts and the ﬁndings of juries should be
based. The amount is not susceptible of
proof. In 3 Suth. Dam. 157, the author dis
criminatingly
observes:
“When it is ad
visedly said that proﬁts are uncertain and
speculative,
and cannot be recovered, when
there is an alleged loss of them, it is not
meant that proﬁts are not recoverable mere
ly because they are such, nor because prof
contingent.
its are necessarily speculative,
and too uncertain to be proved; but they are
rejected when they are so; and it is probable
that the inquiry for them has been generally
proposed when it must end in fruitless un
certainty; and therefore it is more a general
truth than a general principle that a loss of
proﬁts is no ground on which damages can
be given." When not allowed because specu
lative, contingent, and uncertain, their ex
clusion is founded by some on the ground of‘
remoteness, and by others on the presump
tion that they are not in the legal contempla
tion of the parties.
The plaintiff, by the contract, undertook
the business of traveling salesman for the
defendants.
The amount of his commissions
depended, not merely on the number and
amounts of sales he might make, but also on
the proportional quantity of the two classes
of goods sold, his commissions being differ
ent on each. The number and amounts of
ages existed,

sales depended
state of trade,

on many

contingencies,—the

the demand for such goods,
their suitableness to the different markets,
the ﬂuctuations of business, the skill, energy,
and industry with which he prosecuted the
business, the time employed in effecting dif
ferent sales, and upon the acceptance of his
sales by the defendants.
There are no cri
teria, no established data, by reference to
which the proﬁts are capable of any estiniate.
They are purely speculative and conjectural.
Besides, the evidence
is the mere opinion
and conjecture of the plaintiff, without giv
ing any facts on which it was based. The
bare statement, uncorroborated by any facts,
and without a basis, that “the reasonable‘
sales would have been ﬁfteen thousand doi
lars, and that the net proﬁts on that amount
of sales would have been four hundred and
ﬁfty dollars," is too conjectural to be ad
missible.
\Vashburn v. Hubbard, 10 Lans. ii.
Reversed

and remanqted.
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to circuit court, Wayne county.

C. 1. Walker, for plaintiff in error. Jerome
& Swift and A. B. \Iaynat-d, for defendant
in error.

CI-IRISTIANCY, J. When this cause was
formerly before us (Chandler v. Allison, 10
Mich. 400), one of the questions involved
was whether Allison, the plaintiff, was
rightfully in possession of the store at the
time the trespass was committed, or wheth
er his right of possession was dependent up
on Chandler’s election to rebuild, and ceased
when that election was made; and one of
the grounds upon which the judgment in
that case was reversed was the rejection of
evidence tending to show that Allison,s
right of possession was thus qualiﬁed. But
as the case now appears before us upon ex
ceptions taken on the new trial, the ﬁnding
of the jury, whether right 0! wrong,—no ex
ception having been taken to the evidence
or the charge upon this point,—requires us
to treat this question, so far as we are now
to consider the case, as settled in favor of
the plaintiff; and the defendant must be
entering upon
considered
as a trespasser,
the premises and tearing down the store
while in the rightful possession of the plain
tiff, under a lease for a term which would
not expire till the 1st day of May following.
The only question presented by the pres
ent bill of exceptions, and not already dis
posed of by our former decision, is the ques
tion of damages; and in this action of tres
pass (as parties are under no necessity of
protecting themselves
by contract a;:ains
trespasses) the question of damages is to be
treated in all respects as it would have been
had the trespass been committed by a party
between whom and the plaintiff the relation
of landlord and tenant did not exist, except
so far as the good faith of the defendant,
and the absence of malice on his part,
might preclude the plaintiﬂ‘ from the recov
ery of damages of a punitory and exem
plary character, beyond the amount which
Upon
would compensate
the actual loss.
this point (the question of exemplary dam
ages) we think the court below was right in
instructing the jury that, if they should
in tearing down the
tind the defendant,
store. acted in good faith, and under an
honest bclicf that he had a legal right to do
so, then the plaintiff could only recover his
This qualiﬁcation of the
actual damages.
right of a jury to give punitory or exempla
ry damages in actions of trespass is, we
think, in accordance with the principle up
on which such damages are sometimes al
But whether the rulings
lowed to be given.
of the court upon the admission of evidence,
and in the charge to the jury, did not lay
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down too narrow a rule for the estimation
of actual damages, is the main question for
our consideration.
While in many cases the rule of damages
is plain and easy of application, there are
many others in which, from the nature of
the subject-matter, and the peculiar circum
in some
stances, it is very diiiicu1t—and
cases impossible—to lay down any deﬁnite,
ﬂxed rule of law by which the damages ac
tually sustained can be estimated with a
reasonable
or even a
degree of accuracy,
probable approximation to justice; and the
injury must be left wholly, or in great part,
unredressed,
or the question must be left to
the good sense of the jury upon all the facts
and circumstances of the case, aided by
such advice and instruction
from the court
as the peculiar facts and circumstances of
the case may seem to require.
But the
strong inclination of the courts to adminis
ter legal redress upon ﬁxed and certain
rules has sometimes led to the adoption of
such rules in cases to which they could not
be consistently or justly applied.
Hence
there is, perhaps, no branch of the law upon
which there is a greater conﬂict of judicial
decisions, and none in which so many mere
ly arbitrary rules have been adopted.
We
have carefully examined all the cases cited
in the very elaborate briefs of the respective
counsel, and the most approved elementary
treatises upon the subject, and, without at
tempting here to compare and analyze them
(which would require a treatise), we are
compelled to say that the line of mere au
thority upon questions of damages like that
here presented,
if any such line can be
traced through the conﬂict of hostile deci
sions, is too confused and tortuous to guide
us to a safe or satisfactory result, without
\,esort to the principles of natural justice
and sound policy which underlie these ques
'ons, and which have sometimes been over
ooked, or obscured by artiﬁcial distinctions
and arbitrary rules.
The principle of compensation for the loss
or injury sustained is, we think, that which,
lies at the basis of the whole question ofi
damages in most actions at common law,i
whether of contract or tort. We do not
here speak of those actions in which puni
tory or exemplary damages may be given,
nor of those whose principal object is the
establishment of a right, where merely nom
inal damages are proper.
But, with these
exceptions, the only just theory of an action
for damages, and its primary object, would
seem to be that the damages to be recover
ed should compensate the loss or injury sus
tained.
We concur entirely with the court
of appeals in New York in Griffin v. Colver,
10 N. Y. 492, in repudiating the doctrine
by Mr. Sedgwick from Domat
adopted
(Sedgw. Dam. 3, 37, 38, etc.), that “the law
aims not at the satisfaction, but the divi
Such, it is true, is often
sion of the loss.“
the result of an action, but never the object
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which tend to limit damages in an action upon
' contract,

a

it

a

a

a

it

it

a

it

a

to those
which have no application
purely of tort.
Contracts are made only by
the mutual consent of the rewective parties;
consideration, thereby
and each party, for
consents that the other shall have certain
rights as against him, which he would not oth
erwise possess.
In entering into the contract
the parties are supposed to understand its le
gal effect, and, consequently, the limitations
which the law, for the sake of certainty, has
ﬁxed for the recovery of damages for its
breach.
If not ‘satisﬁed with the risk which
these rules impose, the parties may decline to
enter into the contract, or may ﬁx their own
rule of damages when, in their nature, the
Hence, when suit
amount must be uncertain.
is found
is brought upon such contract, and
that the entire damages actually sustained can
violation of such
not be recovered without
loss, the risk of which
rules, the deﬁciency is
the party voluntarily assumed on entering into
the contract, for the chance of beneﬁt or ad
vantage which the contract would have given
His position is
him in case of performance.
one in which he has voluntarily contributed to
place himself, and in which, but for his own
consent, he could not have been placed by the
wrongful act of the opposite party alone.
Again, in the majority of cases upon con
tract, there is little diﬂiculty, from the nature
rule by which sub
of the subject, in ﬁnding
stantial compensation may be readily estimat
ed; and
is only in those cases where this
cannot be done, and where, from the nature of
or the subject-matter,
the ac
the stipulation,
tual damages resulting from ‘a breach, are
more or less uncertain in their nature, or diﬂl
cult to be shown with accuracy by the evi
dence, under any deﬁnite rule, that there can
be any great failure of justice by adhering to
such rule as will most nearly approximate the
is precisely in these
And
deshed result.
in their
classes of cases that the parties have
power to protect themselves against any loss
to arise from such uncertainty, ‘by estimating
their own damages in the contract itself, and
providing for themselves the rules by which
the amount shall be measured, in case of a
breach; and if they neglect this, they may be
presumed to have assented to such damages as
may be measured by the rules which the law,
for the sake of certainty, has adopted.
Again, in analogy to the rule that contracts
should be construed as understood and as
part of
sented to by the parties,—if not as
which are the natural,
that rule,—damages
and, under the circumstances, the direct and
necessary result of the breach, are often very
properly rejected, because they cannot fairly
be considered as having been within the con
templation of the respective parties at the time
of entering into the contract.
have
None of these several considerations
any bearing in an action purely of tort. The
injured party has consented to enter into no
relation with the wrongdoer by which any haz
ard of loss should be incurred;
nor has he re
I

it

is

is

is

a

is

it

\it

by a ﬁxed rule, than to
not be estimated
leave the whole matter entirely at large
with the jury, without any rule to govern
their discretion, or to detect or correct er
In such
rors or corruption in the verdict.
cases, therefore, there has been a strong in
(.lination to seize upon such elements of cer
tainty as the case might happen to present,
and as might approximate co\npensation,
and to frame thereon rules of law for the
might
measurement
of damages, though
be evident that further damages must have
been suffered, which however, could only be
estimated
as matter of opinion, and must
therefore be excluded under the rules thus
not to be denied that this
adopted.
And
course of decision has sometimes been ex-‘
tended to actions purely of tort.
But whatever plausibility there may be in
the theory of Mr. Sedgwick when applied to
actions upon contract,—a plausibility which
arises from mistaking the result for the ob
principle, when
ject.—the injustice of such
applied to cases of actual, positive tort, like
that here in question, would be so gross as
to shock all sense of justice.
It has been frequently said that the rule of
no fraud, willful neg
damages, where there
ligence, malice, oppression, etc.,
the same in
actions of tort as in those upon contract.
But
doubtless true in its ap
though the J.emark
plication to those cases of tort where. from the
nature of the case, elements of certainty exist,
may be
compensation
ubstantial
by which
readily estimated, and other cases which are
can
but nominally in tort, we do not think
principle of universal applica
be accepted as
tion; nor, in our opinion, can
be justly ap
plied to any case of actual, aggressive tort,
where, from the nature and circumstances of
the case itself, no such elements of certainty
are found to exist, or none which will apply
substantially to the whole case; nor to any
case where the rule applicable to breaches of
material portion of
contract would exclude
the damages the injured party may have suf
fered, though the amount of the latter may not
be capable of accurate calculation by any ﬁxed
and deﬁnite rule.
are some important
considerations
There
a

TORT.
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of the law. The law may, and often does,
tail of doing complete justice, from the imperfection of its means of ascertaining
truth, and tracing and apportioning elIects
to their various causes; but it is not liable
of doing positive injustice
to the reproach
Such a doctrine would tend not
by design.
only to make the law itself odious, but to’
corrupt its administration, by fostering a
disregard of the just rights of parties.
In
actions upon contract, especially, and those
nominally in tort, but substantially upon
contract, courts have thought it generally
safer, upon the whole, to adopt certain def
inite rules for the government of the jury
by which the damages could be estimated,
at the risk of falling somewhat short of the
actual damages, by rejecting such as could

i

100

'

l)lliEC,l‘ AND CONSEQUENTIAL DAMAGE‘S—IN

TORT.

101

in those upon contract.
ceived any consideration. or chance of beneﬁt
Such is quite gener
ally the case in trespass and trover for the
or advantage. for the assumption of such haz
taking or conversion of personal property, if
ard; nor has the wrongdoer given any consid
eration, nor assumed any risk, in consequence
the property [as it generally is) be such as can
The injured par
be readily obtained in the market and has a
of any act or cdnsent of his.
market value.
But shall the injured party in
ty has had no opportunity to protect himself
an action of tort, which may happen to furnish
by (ontract against any uncertainty in the es
no act of his has contrib
no element of certainty, be allowed to recover
timate of damages;
no damages (or merely nominal) because he
uted to the injury; he has yielded nothing by
consent; and, least of all, has he consented
cannot show the exact amount with certainty,
though he is ready to show, to the satisfaction
that the wrongdoer might take or injure his
of the jury, that he has sul'i"ered large damages
property or deprive him of his rights, for such
by the injury?
Certainty,
it is true, would
sum as, by the strict rules which the law has
thus be attained;
established
for the measurement of damages
but it would be the certain
And, though a rule of cer
ty of injustice.
in actions upon contract, he may be able to
show, with certainty. he has sustained by such
tainty may be found which will measure a por
taking or injury. Especially would it be un
tion, and only a portion, of the damages, and
just to presume such consent, and to hold him
exclude a very material portion, which it can
to the recovery of such damages only as may
be rendered morally certain the injured party
be masmved with certainty by ﬁxed and deﬂ
has sustained, though its exact amount cannot
nite rules, when the case is one which, from
be measured by a ﬁxed rule; here to apply
its very nature, affords no elements of cer
any such rule to the whole case. is to misapply
it; and so far as it excludes all damages
tainty by which the loss he has actually suf
fered can be shown with accuracy by any evi
which cannot be measured by it pcrpetrates
Is he positive injustice under the pretense of admin
dence of which the case is susceptible.
istering justice.
to blame because the case happens to be one
of this character?
He has had no choice, no
The law does not require impossibillties,
selection.
The nature of the case is such that
and cannot, therefore, require a higher de
gree of certainty than the nature of the
the wrongdoer has chosen to make it, and upon
every principle of justice he is the party who
And we can see no good reason
case admits.
for requiring any higher degree of certainty
should be made to sustain all the risk of loss
in respect to the amount of damages than
which may arise from the uncertainty pertain
ing to the nature of the case, and the diﬂiculty
in respect to any other branch of the cause.
of accurately estimating the results of his own
Juries are allowed to act upon probable and
wrongful act. Upon what principle of right inferential, as well as direct and positive
And when. from the nature of the case.,
can courts of justice assume, not simply to proof.
the amount of the damages cannot be esti
divide this risk, which would be thus far un
just. but to relieve the wrongdoer from it en
mated with certainty, or only a part of them
tirely, and throw the whole upon the innocent
can be so estimated, we can see no objection
Must not such a comse of to placing before the jury all the' facts and
and injured party?
circumstances
of the case, having any tend
decision tend to encourage trespasses, and op
ency to show damages, or their probable
erate as an inducement for parties to right
amount;v so as to enable them to make the
themselves by violence, in cases like the pres
ent?
inost intelligible and probable estimate which
This
the nature of the case will permit.
Since. from the nature of the case, the dam
ages cannot be estimated with certainty, and
should, of course, be done with such instruc
there is a risk of giving by one course of trial ltions and advice from the court as the cir
‘less, and by the other more than a fair com 'cumstances of the case may require. and as
pensation,—to say nothing of justice,—does not “nay tend to ‘prevent the allowance of such
as may be merely possible, or too remote or
sound policy require that the risk should be
fanciful in their character to be safely con
thrown upon the wrongdoer instead of the in
jtrred party?
However this question may be sidered as the result of the injury.
answered, we cannot resist the conclusion that‘
In the adoption of this course it will sel
dom happen that the court, hearing the evi
it is better to run a slight risk of giving some
dence, will not thereby possess the means of
what more than actual compensation. than to
1 adopt a rule
forming a satisfactory judgment whether
which. under the circumstances of
the damages are unreasonable or exorbitant;
the case, will, in all reasonable probability,
and, if satisﬁed they are so, the court have
preclude the injured party from the recovery
always the power to set aside the verdict
of a large proportion of the damages he has
actually sustained from the injury, though the and grant a new trial.
.
cannot be estimated
amount thus excluded
The justice of the principles we have en
with accuracy by a ﬁxed and certain rule.
deavored to explain will, we think, he sufﬁ
ciently manifest in their application to the
Certainty is doubtless very desirable in esti
mating damages in all cases; and where, from
present case. The evidence strongly tended
to show an ouster of the plaintiff for the
the nature and circumstances1 of the case, a
rule can be discovered by which adequate com- ' balance of the term by the defendant,s art.
pensation can be accurately measured. the rule
should be applied in actions of tort, as well as

This term was the property of the plaintiff:
and, as proprietor. he was entitled to all the
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beneﬁts he could derive from it. He could
not by law be compelled to sell it for such
and.
sum as it might be worth to others;
when tortiously taken from him against his
will, he cannot justly be limited to such sum
—or the difference between the rent he was
paying and the fair rental value of the prem
ises—if the premises were of much greater
and peculiar value to him, on account of the
business he had established in the store, and
the resort of customers to that particular
place, or the good will of the place, in his
His right to the full en
trade or business.
joyment of the use of the premises, in any
manner not forbidden by the lease, was as
clear as that to sell or dispose of it, and
was as much his property as the term itself,
and entitled to the same protection from the
laws. He had used the premises as a jewel
ry store, and place of business for the re
pairing of watches, making gold pens, etc.
This business must be broken up by the
ouster, unless the plaintiff could obtain an
other ﬁt place for it; and if the only place
he could obtain was less ﬁtted and less valu
able to him for that purpose, then such busi
ness would be injured to the extent of this
difference;
and this would be the natural, di
’
rect, and immediate consequence of the injury.
To conﬁne the plainiiff to the difference between the rent. paid and the fair rental value
of the premises to others for the balance of
the term would be but a mockery of justice.
To test this, suppose the plaintiff is actually
paying that full rental value, and has estab
lished a business upon the premises, the clear
gains or proﬁts of which have been an aver
age of one thousand dollars per year, and he
is ousted from the premises, and this busi
ness entirely broken up for the balance of the
term, can he be allowed to recover nothing but
six cents damages for his loss? To ask such
a question is to answer it. The rule which
would conﬁne the plaintiff to the difference
between such rental value and the stipulated
rent can rest only upon the assumption that
the plaintiff might (as in case of personal
property) go at once into the market and ob
tain another building equally well ﬁtted for
the business, and that for the same rent;
and to justify such a rule of damages this
assumption
must be taken as a conclusive
of law. However such a pre
presumption
sumption might be likely to accord with the
fact in the city of New York, in most west
ern clties and towns it would be so obviously
contrary to the common experience of the
facts as to make the injustice of the rule
gross and palpable.
But we need not further
discuss this point, as a denial of any such
presumption
was clearly involved in our
former decision.
The plaintiff in this case did hire another
store. “the best he could obtain, but not
ncarly so good for his business"; “his cus
tomers did not come to the new store, and
there was not so much of a thoroughfare
by
lt,—not one-quarter
of the travel; and he

V

relied much upon chance custom, especially
in the watch-reparing and other mechanical
business."
This injury to the plaintiff,s busi
ness was as clearly a part of his damages as
the loss of the term itself. This point, also,
was decided in the former case, and we there
further held that the declaration was suiﬁ
cient to admit the proof of this species of
loss.
i
Now, if the plaintiff is to be allowed to
recover for this injury to his businms, it
would seem to follow, as a necessary con
sequence, that the value of that business before the injury, as well as after‘, not only
might. but should be shown, as an indis
pensable means of showing the amount of
loss from the injury. If the business were a
losing one to the plaintiff before, his loss
from its being broken up or diminished (if
anything) would certainly be less than if it
were a proﬁtable one. It is not the amount
of business done, but the gain or proﬁt aris
ing from it, which constitutes its value.
But it is insisted that loss of proﬁts con
stitutes no proper ground or element of dam
ages. lf there be any such rule of law it is
1 certainly not a universal, and can hardly be
it is true,
called a general, rule. Decisions,
may be found which seem to take it for
‘
granted that the rule is universal. But there
are numerous cases. even for breach of con
tract, in which proﬁts have been properly
held to constitute not only an element, but
a measure (and sometimes the only measure),
of damages, as in Masterton v. Mayor, 7 Hill,
61; Railroad Co. v. Howard, 13 How. 344.
And in actions for breach of contract in not
'
delivering goods (as wheat or other articles)
having a marketable value, as well as in
i most actions
of trespass or trover for the
taking or conversion of such property,—where
4 ever
the difference
the contract
between
price, or the market value at the time of
taking or conversion, and the higher market
value at any subsequent period, is held to
constitute the damages-in all such cases
this diffcrence of price is but another name
for proﬁts, and is yet very properly held to
be a measure of damages.
There is nothing'
therefore, in the nature of proﬁts, as such,
which prevents their allowance as damages.
But in many, and perhaps the majority, of
cases upon contract in which the question
has arisen, they have been held to,be too
remote or dependent upon too many contin
gencies to be calculated with reasonable cer
tainty, or to have been within the contempla
tion of the parties at the time of entering in
to the contract.
But there are also cases for breach of con
tract where, though the proﬁts were in their
nature somewhat uncertain and contingent
(and in most of them quite as much so as
in the present case). they were yet held to
not strictly a measure. but an
constitute.
element of damages proper for the considera
tion of a jury to enable them to form a judg
ment or probable estimate of the damages;
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as in .\Ic.\‘eill v. Reid, 9 Bing. 68; Bagley
v. Smith, 10 N. Y. 459; Gale v. Leckle, 2
Starkie, 107; Ward v. Smith, 11 Price, 19;
Driggs v. Dwight, 17 Wend. 71. And see
Passenger v. Thorburn, 35 Barb. 17. And
in Waters v. Towers, 20 Eng. Law & Eq.
410, the jury were allowed to take into con
sideration the proﬁts which might have been
made upon a collateral contract, though void
by the statute of frauds (and see .\IcNeiil
v. Reid, supra), while by the American au
thorities proﬁts of this description have been
almost uniformly rejected.
But whatever
may be the rule in actions upon contract,
we think a more liberal rule in regard to
damages
for proﬁts lost should prevail in
actions purely of tort (excepting perhaps the
action of trover).
Not that they should be
allowed in all cases without distinction, for
‘there are some cases where they might, in
their nature, be too entirely remote, specula
tive, or contingent to form any reliable basis
for a probable opinion. And perhaps the
decisions which have excluded the anticipat
ed proﬁts of a voyage broken up by illegal
capture or collision may be properly justiﬁed
upon this ground.
Upon this, however, we
express no opinion. But generally, in an ac
tion purely of tort, where the amount of
proﬁts lost by the injury can be shown with
reasonable certainty, we think they are not
only admissible in evidence, but that they
constitute, thus far, a safe‘ measure of dam
ages; as when they are but another name
for the use of a mill (for example), as in
White v. Moseley, 8 Pick. 356; or for the use
of any other property where the value or
proﬁt of the use can be made to appear with
reasonable certainty by the light of past
as might often be done where
experience,
such proﬁts had been for a considerable
time uniform at the same season of the year,
and there are no circumstances tending to
show a probable diminution, had the injury
And possibly the same view,
not occurred.
subject to the like qualiﬁcations, might have
been taken of the proﬁts of the plaintiff,s
business had it been conﬁned to the me
cbanical trade of repairing watches and mak
ing gold pens, particularly if done purely as
a cash business. ‘But this business seems
to have been carried on with that of the
sale of jewelry./He kept a jewelry store,
and the _proiits‘ of so much of his business as
may be regarded
as mercantile
business
are dependent upon many more contingen
cies, and therefore more uncertain, especially
if sales are made upon credit. Past proﬁts,
therefore, could not safely be taken as the
exact measure of future proﬁts; but all the
various contingencies by which such proﬁts
would probably be affected should be taken
into consideration by the jury, and allowed
such weight as they, in the exercise of good
sense and sound discretion,
should think
them entitled to.
Past proﬁts in such cases,
where the business has been continued
for
some length of time, would constitute a very
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jury in arriving at a fair
of the future proﬁts, had
continued
without inter

.n

Accordingly such past proﬁts have been
allowed for this purpose, both in actions ex
contractu and ex delicto, though more fre
quently in the latter, where from the nature
of the case no element of greater certainty
1 appeared,
and the actual damages must be
more or less a matter of opinion; and where,
as in the present case, though somewhat in
conclusive,
it was the best evidence the
nature of the case admitted.
See Wilkes v.
Hungerford, 2 Bing. N. C. 281; Ingram v.
Lawson, 6 Bing. N. C. 212; Lacour v. Mayor,
4 Duer, 406; and the following in actions
upon contract:
Driggs v. Dwight, 17 Wend.
71; Baglcy v. Smith, 10 N. Y. 489.
But it is urged by the counsel for the de
fendant that damages for the loss of proﬁts
ought not to be allowed, because they could
not have been within the contemplation of
Whether, as matter of fact,
the defendant.
this is likely to have been true, we do not
deem it important to inquire.
It is wholly
immaterial whether the defendant, in com.
mitting the trespass, actually contemplated
this or any other species of damage to the
plaintiff.
This is a consideration which is
conﬁned entirely to cases of contracts, whe .e
is, what was the extent
te question
f
obligation, in this respect, which both parti .
understood
to be created by the contract
But where a party commits a trespass h
must be held to contemplate all the damage
which may legitimately follow from his il
legal act And where a party, though acting
in good faith, yet knowing his right to be
disputed by a party in possession, instead of
resorting to a judicial trial of his right, as
sumes to take the law into his own lnimis,
and by violence to seize the property or right
in dispute, he must be held thereby to as
sume, on the one hand, the risk of being
able to show, when the other party brings
him into court, that the property or right
was his, or that his act was legal; or, on
the other, of paying all the damages the
injured party may have suffered from the
injury; and, if those damages are in their
nature uncertain, then such as, from all the
circumstances, or the best light the nature of
the case affords, a jury, ‘in the exercise of
good sense and sound discretion, may ﬁnd to
be a full compensation.
We are therefore entirely satisﬁed that all
put to the witness Allison
the questions
touched the nature, ‘extent, and proﬁts of the
business before and after the trespass were
competent,
and improperly overruled; and
that the charge of the court, so far as it ex
cluded all consideration of the good will of
the place, its peculiar value to the plaintiﬂ,
and his probable proﬁts, was erroneous.
The judgment must be reversed, with costs
to the plaintiff, and a new trial granted.
The other justices concurred.
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559, 46
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Minn.

Minnesota.

39.)

April

8,

1891.

district court, Ramsey
county; KlI:LL\', Judge.
Wm. H. Bliss, ior appellant.
Eruin &
Wellington, ior respondent.
Appeal

from

J.

COLLINS,
To plaintiff,s complaint
herein the defendant corporation inter
posed a demurrer, upon the ground that
it failed to state facts sufﬂcient to consti
tutea cause of action. Upon the argu
ment of this appeal defendant contended
that its negligence in the premises was in
sufﬁciently pleaded; that the injury com
plained oi, provided the same could be said
to have been the result of defendant’s act.
was not proximate, but w as too remote a
consequence to be chargeable to it; and.
further, that from the allegations of the
complaint it was manifest that plaintiff
himself was guilty of contributory negli
Very little need be said on any of
gence.
these points,ior none are well taken.
The
complaint contains much that is superﬂu
ous, but in respect to negligence it avers the
defendant’s duty to have been to furnish
transportation to plaintiff, a car-repairer
in its employ, from the wrecked caboose,
which he had been sent out to repair by
the foreman, back to St. Paul, when he
had completed his work, and that it
wrongfully, unlawfully, and negligentl
failed and omitted so to do, or to furnish
plaintiff with transportation to anyother
place where shelter or food could be ob
tained, and that by reason ofsuch negligent
failure and omission plaintiff was com
pelled to and did walk to the village of
White Bear,a distance of nine miles,in the

night-time, in extremely cold and danger
ous weather, that being the nearest point
at which the necessary shelter and food
could be had; that placing reliance upon de
fendant,s periormance of its duty towards
plaintiff when he had completed his work,
by furnishing transportation back to St.
Paul from the place on its line of road
where he had been taken to repair the ca
boose, plaintiff was wholly unprepared
with means for properly sheltering or
clothing himself. It was also averred
that the facts and circumstances with ref
erence to the location of the caboose, the
inclemency of the weather, the distance to
shelter or iood, and that plaintiff, by rea
son of his reliance upon being transported
back to St. Paul when through with his
work. had not provided himself with
proper clothing ior such weather, were
then well known to the defendant. The
negligence of the defendant might have
been speciﬁed with greater certainty, but
from an inspection of the pleading it ap
pears that defendant is charged with hav
ing unnecessarily and unreasonably placed
its servant, the piaintiff.in serious danger,
from which injury resulted, by carelessly
and negligently omitting to perform‘ a
duty immediately
connected with his
work. on the periormance of which he had
a right to and did rely.
With full knowl
edge of the sit ttlon as to weather and
quently of the danger to
the iocaiity,cm
be apprehended, it neglected
and aban

TORT.

doned the plaintiff under circumstances
which he alleges resulted in personal in
jury to him. It had no more right to un
necessarily and unreasonably leave him in
a dangerous place, to expose him to an
unnecessary and unreasonable risk from
the elements, by failing to furnish trans
portation frOm the place where he had
been put at work, when that work was
completed, it being its duty so to do. ac
cording to the complaint, than it had to
unnecessarily and unreasonably expose
him to risks and dangers while he was at
work,—such risks and dangers as were
discoverable by the use of ordinary pre
caution
aud diligence.
The defendant
should have been reasonably diligent, and
could not, without incurring liability, de
sert the plaintiff in the manner and under
the circumstances set iorth in the com

/

plaint.

’i‘he important question in this case,
however, is whether, from the complaint.
it appears that defendant is liable ior the
injuries which resulted from plaintiff,s ef
forts to obtain shelter and iood on the
occasion referred to; the iormer, as be
fore stated. arguing that, as alleged. they’
are too remote, and are not the proxi
mate results of its act. it is averred that, ,
by reason of the unavoidable exposure of
the plaintiff, he was made sick, contracted
rheumatism, has ever since suffered great
pain and agony, and has been permanent
ly injured.
It must not be forgotten that
thegn’tvamen of the action.is the negligence
and carelessnessof the defendantin leaving
plaintiff at a place where hecould not pro
cure either shelteror iood.
it is an action
in tort, and not ior a breach of contract.
It is the negligence of the defendant
is complained of, and not the breach 0
contract to return the plaintiff to St. Paul
0
when he had periormed his labor. it was,
U
of course, essential that the plaintiff,s relation with the defendant be made to
appear, for, unless he was a servant to
whom the defendant owed a duty. there
could arise no liability by reason of its neg
lect to perform that duty. The relation
‘of master and servant ﬁrst having been
shown to exist, the law ﬁxes the duty of
the iormertowards the latter,and a viola
lon of this duty is a wrong, not a breach
This, then,is an action in
f the contract.
which the wrong-doer is liable iorthe nat- I
ural and probable consequences of its neg
ligent act or omission; the general rules
which limit the damages in actions of
of tort being, in many respects, different
from those in actions on contracts.
The
I
injury must be the direct result of the mis
conduct attributed. and the general rule
in respect to damages is that whoever
commits a trespass or other wrongful act
is liable ior all the direct injury resulting
therefrom, although such resulting injury
could‘ not have been contemplated as a
probable result of the act done. 1 Stalg.
Dam. 130, note, and cases cited; Clifford v.
Railroad Co., ii Colo. 333. 12 Pac. Re ). 2lii,
a case much like this.
He who co 0mlts
a trespass must be held to contemplate
all the damages which may legitimately /.
ﬂow from his illegal act, whether he,’
may have ioreseen them or not; and,l
so far as it is plainly traceable, he must
make
compensation
ior the wrong.\

wh~ d
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The damages cannot be considered too
to the usual ex
remote ii, according
oi mankind, injurious results
perience
ought to have been apprehended. It is not
necessary that the injury in the precise
orm in which it, in fact, resulted. should
It is enough that it
have been foreseen.
9‘ now appears to have been a natural and
Hill v. Winsor. li8
probable consequence.
Mass. 231. The question is whether the
negligent act complained of—leaving the
plaintifi‘ in the open country in the night
I
time, in extremely cold and dangerous
weather, a long distance from shelter or
food—was the direct cause of the injuries
mentioned in the complaint, or whether it
was a remote cause, for which an action
will not lie,and it must be taken ior grant
I ed that thewnlk oi nine miles and incident
exposure brought about the alleged sick
ness, pain, and disability. There was no
intervening independent cause of the in
M
jury, for all of the acts done by the plain
tiff. nis eiiort to seek protection from the
inclement and dangerous weather, were
legitimate, and compelled by de!endant’s
failure to reconvey him to the city. Had
he remained at the caboose, and lost his
hands, or his feet, or perhaps his life, by
freezing. no doubt could exist of the de
fendant,s liability. It must not be permit
ted to escape the consequences of its
wrong because the injuries were received
in an eiiort to avoid the threatened dan
ger, or because they differ in form or seri
ousness from those which might have re
sulted had the plaintiff made no such ci
fort. An eiiicient, adequate cause being
t€lve(1 by plaintiff.
iound for the lnjuri
the true cause,
it must be
other, not
cident to it, but in
mdent of it, is shown to have inter
ened betweenit and the result. This is
substance of very clear statements of
law found in Kellogg v. Railway Co.,

b
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\\’is.223. and in RaiiwayCo. v. Kellog.‘-.'. 94
U. S. 469. And upon the point now under
consideration
we fail to distinguish be
tween the case at bar and Brown v. Rail
way (,o.,54 Wis. 342,11 N. W. Rep.-256,911,
an action brought to recover ior like dam
ages said to have been caused by directing
passengers to alight from a train at a
place about three miles distant from their
At all events, the question
destination.
as to what was the proximate cause oi a
I piaintiff’s injuries is usually one to be de
termined by a jury. As was said in Railway Co. v. Kellogg. supra. the true rule"
is that what is the proximate cause oi an )4
injury is ordinarily one ior a jury. It is
not a question of science or legal knowl
edge.
it is to be determined as a fact, in
view of the circumstances attending it.
Finally, the defendant insists that plain
tiff was guilty of contributory negligence,
because,
from the complaint,“ appears
that he was wholly unprepared with
clothing suiiiclent ior the occasion. and
because he left the shelter of the caboose
when he undertook his journey upon loot
to the village of White Bear. The plain
tifi. undoubtedly, went prepared with such
clothing as he would ordinarily and nut
urally need ior the occasion, had the de
fendant pcriormed its alleged duty, and
this was all that was required oi him.
He Was not obliged to anticipate the de
fendant,s negligence or omission, and pre
pare ior it, nor does it follow that, be
cause there was a caboose at the place
where he worked, it afforded him ade
quate and proper shelter for the night.
If this was the fact. it can quite properly
be shown asa defense upon the trial of
the case.
But the complaint negatives
such a conclusion.
Order aiiirmed.

.\ilTCi:lELL.J.,

did not participate in
king and ﬁling of this decision.
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(50 N.

Suprcum

Appeal

county;

versed.
Action
George

From

Court

W.

v.

403.

PUTXEY.
80

Wis.

of Wisconsin.

Christopherson v. Bare, 11 Q. B. 473; Holl
man v. Eppers, 41 Win. 251: i\’".‘ll v. l.ull,
49 Wis. 405, 5 N. W. Rep. 874; Or mdnll v.
Transportation (.‘o..l6 Fed. Re|'.7.3; Brown
v. Kendall, 6 Cash. 292.

523.)

Nov.

17,

1891.

from circuit court, Waukesha
A. Scorr SLOA:\, Judge. Re
by

Andrew

Putaey

a judgment

Ryan & Merton, ior respondent.

Vosburg against

ior personal .injuries.
ior plaintiff, defendant

appeals.
in the fol
’1‘he other facts fullv a
lowing statement by LY gear
, J.:
The action was brought to recover dam
ages ior an assault and battery, alleged to
have been committed by the defendant up
on the plaintiff on February :30. 1859. The
answer is a general denial. At the date of
the alleged assault the plaintiff was a
little more than 14 years of age, and the
defendant a little less than 12 years of
age. The injury complained of was caused
by a kick inﬂicted by defendant upon the
leg of the plaintiff, a little below the knee.
’1‘hetransaction occurred in aschool-room
in Waukesha, during school hours, both
A
being pupils in the school.
parties
former trial of the cause resulted in a ver
dict and judgment for the plaintiff ior
$2,800. The defendant appealed from such
judgment to this court, and the same was
reversed ior error, and a new trial aw'nrd
The case
ed.
78 \\,is. 84, 47 N. W. Rep. 99.
has been again tried in the circuit court,
and the trial resulted inn verdict ior plain
tiff ior $2,500. The facts of the case, as
they appeared on both trials, are sufﬁ
ciently stated in the opinion by Mr. Jus
tice \')n’ro.\, on the iormer appeal.and re
On the last trial the
quire no repetition.
jury iound a special verdict, as follows:
“(ll Had the plaintiff during the month
of January, 1889, received an injury jus_‘.
above the knee, which became inﬂamed,
Yes. (2)
and produced pus?
Answer.
Had such injury on the 20th day of Feb
ruary, lh‘S9, nearly healed at the point of
the iniury? A. Yes. (3) Was the plain
tiff, before said 20th of February, lame, as
the result of such injury? A. No. (4)
Had the tibia in the plainti-ffs right leg
become inﬂamed or diseased to some ex
tent beiore he received the blow or kick
from the defendant?
A. No. (5) What
was the exciting ca use of the injury to the.
plaintiff,s leg? A. Kick. (6) Did the dc
fendant, in touching the plaintiff with
his ioot, intend to do him any harm? A.
No. (7) At what sum do you assess the
dama,c;es of the plaintiff? A. Twenty-ﬁve
hundred dollars.” The defendant moved
forjudgment in his favor on the verdict,
and also for a new trial. The plaintiff
moved ior judgment on the verdict in his
favor. Themotionsofdefendantwereover
ruled, and that of the plaintiff granted.
judgment ior plaintiff, for
Thereupon
$2.-300 damages and costs ofsuit. was duly
entered. The defendant appeals from the
judgment.
’1‘. W. Hahzht (J.V. Quarles,of counsel),
for appellant, to sustain the proposition
that where there is no evil intent there can
be no recovery, cited: 2 Greenl. Ev. §§ 82
85: 2 Add. Torts,§ 790; Conley, Torts, p,
162; Coward v. Baddcley, 4 Hurl. & N. 478;

LYON, J. (after stating the facts). Several errors are assigned, only three of
which will be considered.
having found that the de
1. Thejury
fendant, in touching the plaintiff with his
ioot, did not intend to do him any harm,
counsel ior defendant maintain that the
plaintiff has no cause ofaction, and thatde
fendant’s motion ior judgment on the spe
cial ‘verdict should have been granted.
In support of this proposition counsel
quote from 2 Greenl. Ev. § 83, the rule
that “the intention to do harm is of the
essence of an assault."
Such is the rule.
no doubt, in actions or prosecutions ior
But this is an action to
mere assaults.
recover damages ior an alleged assault
In such case the rule is corand battery.
rectly stated, in many of the authorities
cited by counsel, that plaintiff must show
either that the intention was unlawful, or
that the defendant is in fault. If the in
tended act is unlawful, the intention to
commit it must necessarily be unlawful.
Hence, as applied to this case. if the kick
ing of the plaintiff by the defendant was
an unlawful act, the intention of defend
ant to kick him was also unlawful.
the parties been upon the play-grounds
of the school, engaged in the usual boy
is being free from
ish sports, the defe
negligence, and
malice. wantonne
daintiff in
intending no harm
did, we should hesitate to hold
the defendant unlawful. or that he coul
Some con
be held liable in this action.
sideration is due to the implied license of
But it appears that
the play-grounds.
the injury was inﬂicted in the school.after
it had been called to order by the teacher,
and after the regular exercises of .the
school had commenced. Under these cir
cumstances, noimplied license to do tb
act complained of existed. and such ac
was a violation of the order and decorum
of the school, and necessarily unlawful.
Hence we are of the opinion that, under
the evidence and verdict, the action may
be sustained.
II. The plaintiff testiﬁed. as a witness in
his own behalf. as to the circumstances of
thealleged injuryinﬁictad upon him by the
defendant. and also in regard to the wound
he received in January,near thesame knee,
mentioned in the special verdict. The de
fendant claimed that such wound was the
proximate cause of the injury to plaintiff,s
leg, in that it produced a diseased condi
tion of the bone, which disease was in act
ive progress when he received the kick,
and that such kick did nothing more than
to change the location, and perhaps some
what hasten the progress, of the disease.
The testimony of Dr. Bacon. a witness ior
plaintiff, (who was plaintiffs attending
physician,) elicited on cross-exa mination,
tends to some extent to establish such
claim. Dr. Bacon ﬁrst saw the injured leg
on February 25th, and Dr. Phlller, also
one of plaintiff,s witnesses, ﬁrst so w it
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lir. Philler was called as a
witness after the examination of the plain
tiff and Dr. Baron. On his direct examina
tion he testiﬁed as follows: “I heard the
testimony ofAndrew Vosburgin regard to
how he received the kick, February 20th.
from his playmate.
I heard read the tee
timony of Miss More, and heard where he
said he received this kick on that day."
(Miss More had already testiﬁed that she
was the teacher of the school. and saw de
fendant standing in the aisle by his seat,
and kicking across the aisle, hitting the
plaintiff.) The iollowing question was
then propounded to Dr. Philler: “After
hearing that testimony, and what you
know of the case of the boy, seeing it on
the 8th day of March, what, in your opin
ion, was the exciting cause that produced
the inﬂammation that you saw in that
boy,s leg on that day?" An objection to
this question was overruled, and the wit
ness answered:
“The exciting cause was
the injury received at that day by the kick
“
on the shin-bone.
It will he observed
that the above question to Dr. Pniller
calls for his opinion as a medical expert,
ba:=ed
in part upon the testimony of the
plaintiff. as to what was the proximate
Cause of the injury to plaintiffs leg. The
plaintiff testiﬁed to two u ounds upon his
leg. either of which might have been such
proximate cause. Without taking both
of these wounds into consideration, the
expert could give no intelligent or reliable
opinion as to which of them caused thein
jury complained of; yet. in the hypothet
ical question propounded to him, one of
these probable causes was excluded from
the consideration
of the witness, and he
was required to give his opinion upon an
.lr,ripet-fect and insuﬂicienthypothesls,—one
which excluded from his consideration a
material fact essential to an intelligent
.opinion.
A consideration by the witness
of the wound received by the plaintiff in
January being thus prevented, the wit
ness had but one fact upon which to base
his opinion, to-wit. the fact that defend
ant kicked plaintiff on the shin-bone.
Based, as it necessarily was, on that fact
alone, the opinion of Dr. Philler that the
kick caused the injury was inevitable.
been
when. had the proper hypothesis
submitted to him, his oninion might have
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The answer of Dr. Philler
to the hypothetical question put to him
may have had, probably did have. a con
trolling inﬂuence with the jury, ior they
found by their verdict that his opinion
been different.

was correct. Surely there can be no rule
of evidence which will tolerate a hypothet
ical question to an expert, calling ior his
opinion
in a matter vital to the case,
which excludes from his consideration facts
already proved by a witness upon whose
testimony such hypothetical question is
based, when a consideration of such facts
by the expert is absolutely essential to en
able him to iorm an intelligent opinion
concerning such matter. The objection to
the question put to Dr. Philler should
have been sustained.
The error in permit
ting the witness to answer the question
is material, and necessarily fatal to the
judgment.
III. Certain questions were proposed on
behalf of defendant to be submitted to
the jury, iounded upon the theory that
only such damages could be recovered as
the defendant might reasonably be sup
posed to ha vc'eontempinted as likely to
result from his kicking the plaintiff.
The
court refused to submit such questions to
the jury. The ruling was correct.
The
rule of damages in actions ior torts was
held in .Brown v. Railway Co., 54 Wis. 342,
11 N. W. Rep. 356, 911, to be that the wrong
doer is liable for all injuries resultim_r di
rectly from the wrongful act, whether they
could or could not have been ioreseen by
him. The chief justice and the writer of
this opinion dissented from the judgment
in that case,ehieﬂy because we were of the
opinion that the complaint stated a cause
of action ex contractu, and not ex delicto,
and hence that a different rule of damages
—the rule here contended for— was ap
plicable.
We did not question that the
rule in actions for tort was correctly
stated.
That case rules this on the ques
tion of damages. The remaining errors
assigned are upon the rulings of the court
These rul
on objections to testimony.
ings are not very likely to be repeated on
another trial, and are not of sufﬁcient im
portance to require a review of them on
this appeal. The judgment of the circuit
court must be reversed, and the cause will
be remanded ior a new trial.
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caused, as it was alleged, by the negligence
Among other defenses, it
of the defendant.
was alleged, and evidence was given to show,
(61 Md. 619.) .
that death was not caused by the injury, but
by a speciﬁc or typical pneumonia, and the
July 3, 188-i.
Court of Appeals of Maryland.
case was sought to be taken from the jury
Bernard Carter and Arthur W. Machen, for
upon the ground that pneumonia, and not the
the motion.
injury received from the stone, was the di
The
rect and proximate cause of the death.
ALVI.ZY, C. J. There has been a motion
physician who attended the boy in his sick
based‘ ness testiﬁed that he died of pneumonia,
made in this case for reargument,
not
injured,
though he had been very seriously
largely upon authorities that were
on one side, and the
brought to the attention of the court on the
and was paralyzed
The
chances of recovery were against him.
former hearing; and hence we depart from
doctor said in his testimony: “I am unpre
the general practice of disposing of such mo
of rea
pared to say what caused pneumonia in this
tions without the formal assignment
In my opinion, it was a speciﬁc or
case.
sons for the action of the court thereon.
typical pneumonia.
The relation between it
Upon the question whether the jury should
it was
and the injured head was not close."
have been allowed to infer, upon the evi
contended,
however,
for the plaintiff, that
dence before them, that the cancer was the
owing to the broken and shattered condition
result of the injury received by plaintiff, the
of the boy’s system, caused by the injury re
defendant cites and relies upon the case of
Jewell v. Railway Co., 55 N. H. Si, a case not ceived, and his increased susceptibility to
But the
was superinduced
and de
cold, pneumonia
referred to on the former argument.
veloped as a natural result of the injury; and
facts of that case are so entirely different
from those of the case before us that the ' that question was submitted to the jury upon
analogy between the two cases is but slight.
the evidence, and they found for the plaintiff.
The case was taken to the supreme court of
in the ﬁrst place, the party whose negligence
Michigan, and the error assigned was the
caused the injury in that case was not, ac
submission of the question to and allowing
cording to the decision of the court, the
the jury to conclude as to whether pneumonia
servant or employee of the defendant, and
did in fact result from, and was a conse
therefore the defendant was not liable for his
quence of, the injury received by the boy.
In the second place, there was a con
acts.
The supreme court aﬁirmed the ruling of the
siderable length of time intervening between
court below, and held that, "if the injury re
the time of the accident and the death of the
ceived and sickness following concurred
in
party, the latter in the meantime being en
and contributed to the attack of pneumonia,
gaged in hard work, and subjected to much
of the the defendant must be held responsible there
and all the circumstances
exposure;
for." And so in this case, if the injury re
case rendered it exceedingly doubtful wheth
ceived by .Mrs. Kemp, by the negligence of
er there could be any connection between the
and contributed
the defendant, superinduced
injury received by a blow on the right should
to the production or development of cancer.
er, and a cancer that was found to exist, by
therefor; and
the defendant
is responsible
post mortem examination, in the left lung of
the cancer is not to be treated as an inde
the party a year and .a half after the injury
pendent cause of injury or suffering, any
And the physicians all testiﬁed
received.
more than pneumonia, resulting from an in
that in their opinion neither the last sickness
jury that rendered the system susceptible of
of the 'party nor the cancer was in any way
and liable to the attack, as a natural conse
attributable to the injury previously receiv
quence of such injury is to be regarded as an
The court, moreover, considered and de
ed.
independent
cause of death.
In both cases
termined the case upon the weight of evi
~/
the original injury was the prime cause that
as upon motion for a new trial, and
denct..
legal
suiﬁ
way
the
and
to
set other causes in
opened the
not as upon a demurrer to
motion which led to the fatal results. And
ciency of the evidence to be submitted to the
the wrong‘loer' cannot be allowed to appor
jury as in the case before us. The other
tion the mcasure of his responsibility to the
cases cited upon this question have only a re
\Vhether the direct casual con
initial cause.
mote or indirect bearing, and we do not per
nections exist, is a question, in all cases, for
ceive that they are at all in conﬂict with the
the jury, upon the facts in proof.
opinion that has been delivered in this case.
There is another ground upon which rear
Since the opinion in this case was delivered,
gument of the case is asked, and that is with
50 .\iich. has been published, and that volume
v. Saginaw
respect to the nature of the action, and for
contains the case of Beauchamp
In that what nature and extent of injury dmnages
Min. Co0 at page 163 (15 N. W. 65).
therein.
may be allowed to be recovered
case, a boy, while passing on a highway, was
injured by being struck on the side of his . The defendant insists that while the form of
action is as for a tort, yet the real ground of
head by a stone from a blast ﬁred by the
mining company, and, having died some ﬁve
the right to recover in this case is simply for \
an action
wasv breach of the contract to carry safely, and to
thereat’tcr.
or six months
put the party down safely. And, that being
brought to recover damages for his death,

C0.

DIRECT AND CONSEQUENTIAL DAMAGES—1N

TORT.

109

so, according to the contention, it is insisted I tween him and the company, but by reason
of a duty implied by law to carry him safe
that to entitle the plaintiff to damages by
ly." And in the same case .\ir. Justice Wil
reason of a breach of the contract the injury
think, put upon
for which compensation is asked should be liams said: “The case was,
shown to be such that it may fairly be taken
the right footing by .\Ir. Hill, when he said
that the question turned upon the inquiry
by the parties as
to have been contemplated
whether
was necessary to show
the possible result of the breach of the con
contract
tract; and that in this case, no such conse
between the plaintiff and the railroad com
pany.
His proposition was that this declara
quence as the production
of cancer in the
plaintiff could have been anticipated as the tion could only be sustained by proof of
probable result of the negligent act of the
contract to carry the plaintiff and his luggage
for hire and reward to be paid by the piaintift
defendant.
But to this proposition we can
n t agree, and in our opinion it is not sup
and that the traverse of that part of the dec
laration involves
rted by authority.
traverse of the payment by
the plaintiff.
am of opinion that there is no
A common carrier of passengers, who ac
oundation for that proposition.
cepts a party to be carried, owes to that par
It seems to
e that the whole current of authorities, be
ty a duty to be careful, irrespective of con
tract; and the gravamen of an action like ginning with Govett v. Radnidge,
East, 62,
and ending with Pozzi v. Shipton,
the present is the negligence of the defend
Adoi. &
E. 9433, establishes that an actionpf this sort
ant. The right to maintain the action does
is, in substance, not an action of contract,
not depend upon contract, but the action is
but an action of tort against the company as
duty to carry
founded upo
the common-law
safely; and the negligent violation of that carrier." And in the subsequent case of Aus
.\ duty to the damage of the plaintiff is a
tin v. Railroad Co., L. R.
Q. B. 442, Mr.
Justice Blackburn, now Lord Blackburn, in
or wrong which gives rise to the right
delivering his judgment in that case, said:
action. Bretherton v. Wood,
Brod. & B.
5-i.
If this were not so, the passenger would “I think that what was said in the case of
Marshall v. Railroad Co., 11 C. B. 655, was
occupy
more unfavorable position in refer
quite correct.
It was there laid down that
ence to the extent of his right to recover for
stranger;
injuries than
for the latter, for the right whicha passenger by railway has
to be carried safely does not depend on his
any negligent
injury or .wrong committed,
having made
contract, but that the fact of
tort, and the measure
can only sue as for
his being
passenger casts
of the recovery is not only for the actual suf
duty on the
fering endured, but for all aggravation that company to carry him safely." And to the
same effect, and with full approval of the au
may attend the commission
of the wrong;
thorities just cited, arc the cases of Foulkes
passenger, if the
whereas in the case of
v. Railroad Co.,
contention of the defendant be supported, for
C. P. Div. 267, 30 Eng. R.
536, and the same case on appeal,
the same character of injury, the right of re
C. P. Div.
157, 30 Eng. R. 740; and Fleming v. Railway
covery would be more restricted.
The prin
Co.,
ciple of these actions against common carriers
The case of Bretherton
Q. B. Div. 81.
Brod. & B. 54, is a direct authority
of passengers is well illustrated by the case
v. Wood,
it the question.
of aservant whose fare has been paid by the
A passenger may, without doubt, declare for
master, or the case of
child for whom no
a breach of contract where there is one; but
fare is charged. In both of the cases me
is at his election to proceed as for a tort
tioned, though there is no contract as be
where there has been personal injury suffer
tween the carrier and the servant, or as be
ed by the negligence or wrongful act of the
tween the carrier and the child, yet both
servant and the child are passengers, and for carrier, or the agents of the company; and
in such action the plaintiff is entitled to re
injuries snffered
any personal
by
them
cover according to the principles pertaining
through the negligence of the carrier
to that class of actions, as distinguished from
clear they could sue and recover; but they
actions on contract.
And this
could only sue as for a tort.
The authorities
the settled
doctrine and practice in this state.
would seem to be clear upon the subject, and
Stockton
Gill, 406; Railroad Co. v. Blocher,
v. Frey,
leave no room for doubt or question.
27 Md. 277, 287; Turnpike Co. v. Boone, 455
the case of Marshall v. Railroad Co.,
Md. 344; Stokes v. Saltonstall, 13 Pet. 181.
. B. 655, in discussing the ground of action
The motion for reargumeut must be over
against a common carrier, Jervis, O. J., said:
ruled.
“But upon what principle does the action lie
at the suit of the servant for his personal suf
STONE, ., dissented.
fering?
Not by reason of any contract he
a
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WESTERN

RAILWAY OF ALABAMA

(11

MUTCH.

v.

South. 894;‘9,i, Ala. 19-i.)

Supreme Court of Alabama.

Dec. 1, 1892.

Appeal from circuit court, Lee county; J.
M. Carmichael, Judge.
Action by George Mutch, administrator of
James Thomas Mutch, against the Western
Railway of Alabama, to recover for the al
leged negligent killing of his intestate by de
Judgment for plaintiff.
fendant.
Defendant
appeals.

Reversed.
After the rendition of the judgment for
plaintiff, defendant moved the court for a
new trial on the following grounds:
(1) Be
cause the jury found contrary to the evidence;
(2) because the evidence did not authorize a
verdict against the defendant; (3) because
Mr. Augustus Barnes, one of plaintiff,s at
torneys,
in his argument to the jury, in
speaking of defendant,s employes who were
in this case. said "that he would
_ witnesses
not say, as a north Alabama attorney had
said, that they ‘testiﬁed with halters around
their necks;’ but he would say that they tes
tiﬁed with a conscious regard to their posi
tion." The court overruled the motion for a
new trial, and the defendant duly excepted.
On this appeal, prosecuted by the defendant,
there are many assignments
of error, in
which were included the overruling of de
fendant,s motions for a new trial, but under
the opinion it is deemed unnecessary to notice
them in detail.
Geo. P. Harrison and R. F. Ligon, Jr., for
appellant.
A. & R. B. Barnes, W. J. Samford,
and J. M. Chilton, for appellee.

STO.\‘E, C. J. The plaintiff, George .\Iutch,
was a resident of Opelika. His son, James
Mutt.ll. was 9t/_, years old, well grown and de
veloped for his age, and, in intelligence and
brightness,
was above the average of boys
of his age. He went at large without being
attended by a nurse or protector, and was at
tending school. The Western Railway of Ala
bama runs through Opelika, and has a sta
tion and depot in that city or town.
There
was an ordinance of force_ in Opelika which
made it unlawful to run a train of cars with
in the corporate limits at a higher rate of
speed than four miles an hour, and imposing
a penalty for its violation.
A freight train
of the railroad was coming into Opeiika on
an afternoon
in \Iarch, t889. It had box
cars. and attached to the side of one of them
was a ladder, placed there to enable brake
men to reach the top of the car. The little
boy, James. having placed himself at the side
of the track. attempted to seize the ladder as
it passed him, that he might climb up on it,
thus enjoy a ride.
He did succeed in
\and
catching a round of the ladder, but. in at
tempting to ascend, he missed his footing, fell
under the train, and was
o injured and
Up to
crushed that he died of the wounds.
this point there is no conﬂict or uncertainty

in the testimony.
The present suit was
brought against the railroad, and seeks to re
cover damages from it for this alleged negli
gent killing of plaintiff,s intestate.
The neg
ligence charged (and there is no other pre
tended, or attempted to be shown) is that the,‘
train was being moved at a greater rate of
speed than four miles an hour.
Some of
plaintiff,s witnesses testiﬁed that it was mov
ing at the rate of six or seven miles an hour.
On the other hand, defendant,s
witnesses
placed the speed, some as low as three, and
none above four, miles an hour.
This was
not the ﬁrst time intestate had attempted to
spring on moving trains. and he had been
more than once cautioned against such at
Assuming that the speed of the
tempns.
train was in excess of four miles an hour.
was there a causal connection between such
breach of duty on the part of the railroad
company and the injury done to plaintiff,s
intestate?
Persons who perpetrate torts are, as a rule.
responsible,
and only responsible,
for the
proximate consequences of the wrongs they
In other words, unless the tort be
commit.
the proximate cause of the injury complained
of. there is ab legal accountability.
In that
able and valuable work, 16 Am. & Eng. Enc.
Law, 436. is this language:
“A ‘proximate
cause’ may be deﬁned as that cause which in ‘
sequence. unhmken
natural and continuous
by any efficient intervening cause. producing
the result complained of, and without which
that result would not have occurred; and it
is laid down in many cases, and by leading
text writers, that, in order to warrant a ﬁnd
ing that negllgence, or an act not amounting
to wanton wrong, is the proximate cause of ‘
an injury, it must appear that the injury was
the natural and probable co.nsequence of the
negligence or wrongful act, and that it was
such as might or ought to have been foreseen,
in the light of the attending circumstances."
On page 431 of the same volume it is said:
“To constitute actionable negligence. there
must be not only a causal connection between
the negligence complained of and the injury
suffered, but the connection
must be by a
natural and unbroken sequence, without in
tervening eﬁicient causes; so that, but for
the negligence of the defendant, the injury
would not have occurred.
It must not only
be a cause, but it must be the proximate
that is, the direct and immediate, eﬂicient
cause of the injury."
That philosophic law
writer Dr. Wharton, (Law of Negligence, §
“If
75.) expresses the principle as follows:
the consequence
ﬂows from any particular
negligence, according to ordinary natural se
quence, without the intervention of any hu
man agency, then such sequence, whether
foreseen as probable, or unforeseen, is im
putable to the negligence."
Quoting from
Chief Baron Pollock with apparent approval,
he (in section 78) says: “I entertain consid
erable doubt whether a person who has been
guilty of neg igence is responsible for all the
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consequences which may under any circum
and deserted horse, then we think that the
stances arise, and in respect of mischief
defendant cannot be permitted to avail him
which could by no possibility have been fore
self of that fact.
The most blamable careseen, and which no reasonable person could
lessness of his servant having tempted the
have anticipated.
I am inclined to consider child, he ought not to reproach the child with
yielding to that temptation." Reading the
the rule of law to be this: That a person is
expected to anticipate and guard against all
case of Lynch v. Nurdin in the light shed up
reasonable consequences, but that he is not 1 on it by Lord Denman’s reasoning,
no one
by the law of England expected to anticipate
can fail to note the marked difference between
‘
and guard against that which no reasonable
that case and the one we have in hand. The
In the same
argument
man would expect to occur."
by which the learned lord chief
justice supported the judgment he announced
section he quotes approvingly the following
“If the has no application to the present one. That
from Lord Campbell:
language
wrong and the legal damage are not known
case was manifestly decided on the well
by common experience to be usually in se
recognized principle that if one leave danger
quence, and the damage does not, according
ous machinery, or any other thing of similar
nature, unattended, and in an exposed place,
to the ordinary course of events, follow from
the wrong, the wrong and the damage are
and another be injured thereby, an action on
the case may be maintained
for such injury,
not suﬂiciently conjoined or concatenated, as
In unless plaintiff was guilty of contributory
cause and effect, to support an action."
& Rediield’s Law of Negligence negligence.
Clark v. Chambers, 3 Q. B. Div.
Shearman
“The
27; Kunz v. City of Troy (N. Y. App.) 10 N.
(section 26) the principle is thus stated:
E. 442; Stout v. Railroad Co., 2 Dill. 294,
proximate cause of an event must be under
Fed. Gas. No. 13,504; Beach, Contrib. Neg.
stood to be that which. in a natural and con
by any new
Infants of tender years, and
tinuous sequence, unbroken
§§ 140, 206.
wanting in discretion, are no
nable to .
cause, produces
that event, and without
the disabling effects of contributory negli
which that event would not have occurred."
gence. In the opinion of the court in the case
The authorities from which we have quoted
of Lynch v. Nurdin the causal connection be
are everywhere regarded as standard. What
tween the negligence and the injury was so
they assert is but the condensation of the ut
direct and patent that the driver, exercising
terances of a very great number of the high
ordinary care and prudence, should have an
est judicial tribunals, wherever the principles‘
ticipated and guarded against it. The impli
of the common law prevail. See 16 Am. &
Eng. Enc. Law, 428. 429; Railway Co. v.
cation from Lord Denman’s language is very
strong that he regarded the cart man’s con
Kellogg. 94 U. S. 469; Herring v. Skaggs, 62
Contributory nog
duct as grossly negligent.
Ala. 180; Daughtery v. Telegraph Co., 75 Ala.
ligence is no defense to injuries which result
Lynch v. .\,urdin, 1 Q. B. (N. S.) 29, 41
168.
from gross negligence.
But the principle de
E. C. L. 422. is the strongest of the cases re
clared in Lynch v. l\‘urdin was, if not mate
lied on in support of the present action. The
The
rially shaken, at least shown to be inapplica
injury in that case occurred in a city.
ble to a case like the present one, in the two
headnote contains a summation of the facts
later English cases of Hughes v. Macﬂe, 2
as follows: “Defendant (a cart man) negli
gently left his horse and cart unattended in
Hurl. & C. 744, and Mangau v. Attertou. L. R.
Plaintiff, a child seven years old,
See, also, McAlpin v. Powell.
1 Exch. 239.
the street.
Another child in
70 N. Y. 126; Wendell v. Railroad Co., 91 N.
got upon the cart in play.
cautionsly led the horse on, and plaintiff was
Y. 420; Railroad Co. v. Bell, 81 Ill. 76. The
thereby thrown down, and hurt." It was held
case of Messenger v. Dennie, 137 Mass. 197,
is a strong authority against the right to
that the action was maintainable for the re
maintain the present. action.
Another case
covery of damages, “and that it was properly
relied on in support of the present action is
left to the jury whether defendant,s conduct
was negligent, and the negligence caused the
That
Railroad Co. v. Gladmon, 15 Wall. 401.
In delivering his opinion, Lord
injury."
case is wholly unlike the present one, and
“If
The negli
Denman used the following language:
rests on a different principle.
gence of defendant,s agent was manifest, and
am guilty of negligence in leaving anything
know it to be ex
dangerous in a place where
the injury was the natural consequence of
tremeiy probable that some other person will
Had the driver been looking
the negligence.
unjustiﬁably set it in motion, to the injury of a
ahead, as he should have been, he would
third, and if that injury should be so brought
have seen the child,s danger, and could and
about,
presume that the sufferer might have
would have stopped his car before his horses
redress by action against both or either of
The causal connection in
did the injury.
the two, but unquestionably against the ﬁrst.
that case was complete, because the injury
‘ *
Can the plaintiff, then. consistently
resulted so naturally from the driver’s inat
with the authorities, maintain his action,
tention that the law‘regards it as the proba
having been at least equally in fault? The
ble consequence of his negligence.
None of
answer is that. supposing that fact ascertain
the cases cited support the contention of ap
ed by the jury, but to this extent: that he
pellee.
the natural instinct of a
merely indulged
The ordinance of Opelika, restricting the
child in amusing himself with the empty cart
speed of trains within the corporate limits to

I

I

I
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four miles an hour, had one purpose,—onc pol
should be obeyed and conformed to as tl rule
Opelika is a town probably of four or
of action. if we cut loose from its restraints,
icy.
The railroad
we expose ourselves to the tempests of hu
more
thousand
inhabitants.
man passion and human prejudice, and, like
antedated the town, and caused its location
there.
It runs centrally through the busi a ship at sea without rudder or compass, will
surely be dashed on some of the many
ness portions of the place.
In such condi
shoals which are found all along the voyage
tions, men pursuing business avocations, as
of life. .
well as idiers and curiosity seekers, will con
Trial by jury is a bulwark of American, as
gregate about the depot and track of the rail
road, and will be constantly crossing, if not
it has long been of English, freedom.
It
wisely divides the responsibility of determi
standing on, the track. They do both.
Knowing this habit of men, most towns native adjudication, of punitive administra
tion, between the judge, trained in the wis
requir
located on railroads have ordinances
dom and intricacies of the law, and 12 men
ing trains passing through them to move at a
chosen from the common walks of nonprofes
low rate of speed. Why? Not because they
sional life; chosen for their sound judgment
persons
will at
apprehend
that reckless
and stern impartiality.
tempt to board the train while in motion.
The one declares the
rules of law applicable to the issue or issues
The wildest conjecture would scarcely take
formed, in the light of the testimony ad
in an adventure so fraught with peril. The
policy was to enable persons who might be duced; the other weighs the testimony, destanding on the track, or whose business pur
termines what facts it proves, and. molded
by the law as declared by the court, renders
suits required them to cmss it, to get oﬂi the
track, and thus escape the danger of a col
its verdict.
In the jury box, and under the
oath the jurors have solemnly sworn on the
lision. The ordinance had no other aim.
holy evangelists of Almighty God, there is
We hold as matter of law that there was
no room for friendship, partiality, or preju
no proof whatever in this case tending to
dice; no permissible discrimination between
show a causal connection between the negli
friends and enemies, between the rich and
gence charged and the injury suffered.
To
illustrate our views: Let us suppose that the poor, between corporations and natural
persons.
The ancients painted the Goddess
the negligence charged against the railroad
of Justice as blindfolded, and jurors must
company had been, not the too rapid move
consequences
ment of the train, but some imperfection,
de ‘be blind to the personal
of
the verdicts they render.
cay, or derangement of the ascending ladder
1f the testimo
ny convinces their judgments of the exist
which caused plaintiff’s intestate to fall and
ence of certain facts, they must. be blind to
lose his life. Would any one contend the
the consequences
which result from those
railroad company would be liable for such
facts. A wish that it were otherwise fur
accident? And is there a difference in prin
nishes no excuse for deciding against their
ciple between the case supposed and the one
convictions.
Justice thus administered com
we have in hand? Charge No. 21, the gen
mands the approbation of heaven and earth
eral eharge in favor of the defendant, ought
alike; and a verdict thus rendered meets all
to have been given.
The great English com
the requirements of the jurors oath, in the
mentator said, “Law is the perfection of hu
This, in a sense, is true.
man reason."
It fullest sense of the word,—a true expression
is the expression of the combined wisdom of of the convictions ffxed on the minds of the
jury by the testimony.
Independent of the
the legislative body. It is the creature, how
ever, of human thought, and nothing human
legal question considered above, and which
is perfect.
Nor is it true that legislative
we have declared to be determinative of this
case, the verdict of the jury was so palpa
policy is unchanging. Conditions change,
bly against the evidence that a new trial
and the law which should adapt itself to hu
ought to have been granted on that account.
Still,
man wants must change with them.
while the law stands on the statute book, it
Reversed and remanded.
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CHA‘..HBERLAIN

v.

orrr or osrntosn.

(54 N. W. 618,

84

\Vis.

Supreme Court of Wisconsin.

289.)

Feb.

21,

1893.

circuit court, Winnebago
county; George W. Burnell, Judge.
Action by Anna Chamberlain against the
city of Oshkosh to recover for personal in
juries caused by defendant,s alleged negli
gence. From a judgment for plaintiff, and
an order denying a new trial, defendant ap
Appeal

peals.

from

Reversed.

H. I. Weed, for appellant.
Finch & Barber, for respondent.

For an ordinary, general, and transient
slipperiness,
due to the ordinary action of
the elements
only, and capable of being
removed by such ordinary action of the ele
ments, there is no liability, but for a local,
unusual, and permanent sllpperiness, caused
by a defect in the street, and which the ordi
nary action of the elements would not re
move, the city is liable. Cook v. City of
Milwaukee, 24 Wis. ..70, 27 Wis. 191; Per
kins 7. City of Fond du Lac, 34 Wis. 435;
Hill v. City of Fond du Lac, 56 Wis. 242, 14
N. W. Rep. 25; Stilling v. Town of Thorp.
54 VVis. 528, 11 N. W. Rep. 906; Grossenbach
v. City of Milwaukee, 65 Wis. 31, 26 N. W.
Rep. 182; Paulson v. Town of Pelican, 79
Wis. 445, 48 N. W. Rep. 715; McDonald v.
City of Ashland, 78 Wis. 251, 47 N. W. Rep.
434; Cromarty v. City of Boston, 127 Mass.
329; Taylor v. City of Yonkers, 105 N. Y.
202, 11 N. E. Rep. 642; Todd v. City of Troy,
61 N. Y. 506; Pomfrey v. Village of Sara
toga Springs, 104 N. Y. 450, 11 N. E. Rep.
. 43; Kinney v. City of Troy, 108 N. Y. 567,
15 N. E. Rep. 728; Kenney v. City of Cohoes,
(N. Y. App.) 3 N. E. Rep. 189; Spellman v.
443;
Inhabitants of Chicopee,
131
Mass.
.Keith.v. City of Brockton, 136 Mass. 119;
Cloughessey
v. City of Waterbury, 51 Conn.
405; Congdon v. City of Norwich, 37 Conn.
414; Burr v. Town of Plymouth, 48 Conn.
460; Landolt v. City of Norwich, 37 Con!0
615; Dooley v. City of Meriden, 44 Conn. 117;
Hubbard v. City of Concord, 35 N. H. 52;
Darling v. Town of Westmoreland, 52 N. H.
401; Clark v. City of Chicago, 4 Biss. 486;
Mosey v. City of Troy, 61 Barb. 580; Mayor,
etc., v. Marriott, 9 Md. 160; City of Provi
dence v. Clapp, 17 How. 161; Evans v. City
of Utica, 69 N. Y. 166; Darling v. Mayor.
etc., 18 Hun, 340; Evers v. Bridge Co., Id.
144; Blakeley v. City of Troy, Id. 167; Thomas
v. Mayor, etc., 28 Hun, 110. In all these
cases the test of liability is whether the
city is responsible for the slipperiness, either
in its formation by a structural defect in
the sidewalk, or by allowing it to remain
too long after it is formed.
Smooth and
level as may be dangerous as well as rough
ice, and the question simply is, was any
negligence of the city the cause of its forma
tion or retention? The following cases are
a direct authority on this point: Cromarty
LAw
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City of Boston, 127 .\Iass. 320; Spellman
v. Inhabitants of Chicopee, 131 Mass. 443:
Cloughessey v. City of Waterbury, 51 Conn.
405; Paulson v. Town of Pelican, 79 Wis. 445,
48 N. W. Rep. 715.
If the condition is artiﬁ
cial, instead of natural, and is caused by the
negligence
of the city, the city is liable.
The case of Spellman v. Inhabitants of Chic
opee, supra, is almost identical in the facts
with the case at bar.
v.

ORTON. J. This action is to recover dama
ges for a personal injury to the plaintiff, oc
'
casioned by the wnnt of repair and defective
condition of a walk in Merritt street, in the
city of Oshkosh. The defect is thus describ al
in the complaint: "The said street, known as
‘Merritt Street,‘ at a certain place in s id
street to wit, on the south side of said Merritt
street, on the southeast corner thereof where
said Merritt street intersects with Ford stnet
of said city, was, (on the 21st day of Febru
ary, 1SS9,) and for a period of four weeks or
more had been, unsafe, insuﬂlcient, defective.
and badly out of repair, in this, to wit, that at
the point of junction between the stone cross
ing on the south side of said Merritt street,
where
said Merritt street intersects
with
Ford street, and the sidewalk on the south
side of said Merritt street, where said stone
crossing ends, the authoriths of the city of
Oshkosh, to wit, this defendant, negligently
permitted a large hole to exist within the
usual line and course of travel over said stone
crossing and sidewalk. and neglig
tly per
mitted and allowed said hole to exis anl re
main without placing any guard over or
around the same, and negligently
allowcd.
said hole to become ﬁlled with water, and to
become frozen over with a large surface of
smooth ice, and negligently
failed to place
anyprotection, guard, or cover over or around
said surface of ice, ard failed to take any pre
caution to prevent or w.:rn ii aveiers ov. r said
crossing or sidewalk from walking upon and
over said surface of ice.
That persons trav
eling over and upon said crossing and side
walk were compelled to walk upon and over
said surface of ice, and that the aforesaid
city authorities, to wit, the defendant, neg
ligently failed to provide a safe and suillcient
crossing or passage over or around said large
surface of smooth ice."
The p‘.a'ntift"s in
jury, and the manner of it, are substantially
described as follows:
The plaintiff, while
traveling upon said Merritt stnet and over
the said stone cros.-ing, “did by necessity and
in tﬁe ordinary course of travel, walk'upon
and over said large surface of ice, and with
out any fault on her part she fell upon said
surface of ice with gre It iorce," and received
great bodily injuries therefrom.
After the
plaintiﬂ! was sworn as a witmss in her own
behalf, the defendant city interposed a de
murrer ore tenus. on ‘.1t8 ground that the com
plaint did not state a cause of action, and the
objection to any evidence under it was over
ruled, and emep.ion taken. The plaintiff tes
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tiihd that when she came to that point "her
feet came from under her, and she came
down on her back. She did not notice any
barriers or guards around this place, or any
ashes upon the sidewalk where she slipped."
According to the evidence, thedcpression in
the street, where the water had accumulated
which made the ice on which the plaintiff
slipped down and was injured, was made by
the junction of a sidewalk coming down
Ford street with the stone cross walk over
Merritt street. It would seem that the slight
difference of the grade of the two streets
’l.‘he slopé of the plank
made the depression.
sidewalk down to its junction with the stone
cross walk was only four inches, and the de
pression in the stone cross walk where the ice
accumulated was from an inch to an inch an].
a half. The plank walk was over the gutter
This defect, if any, ap
on Merritt street.
pears to have been in the plan of the work
At the t.onclu4ion of the
and its construction.
testimony the defendant,s motion for a non
suit was overruled. The jury found a special
verdict “that the cross walk was in a defect
ive and dangerous condition," and “that such
condition caused the plaintiffs injury," and
it will be
assessed her damages at $1,100.
observed that the complaint does not charge
that the plaintiff,s injury was causcd by a
hole or depression in the cross walk, but that
it was caused wholly by the smooth surface
of the ice at that place, and such was the
The plaintiff slipped and ft; ii on the
e\‘idmce.
smooth surface of the ice. The ice was the
proximate cause of the injury. The depres
sion in the walk where the ice formed, if a
dcfect, and a cause of the injury in any sense.
was a remote, and not the proximate, cause
of the injury. But at this time there was 1a)
hole. or even depression, at that place. It
was ﬁlled up by the ice. It is too plain for
argument
that the cause of the plaintiffs
injury, both by the complaint and testimony,
was the smooth surface of the ice on the cross
walk. The special verdict is careful not to
state the defect or dangerous condition.
It
will be observed, also, that the negligence
of the city consists “in failing to provide a
safe crossing or passage over and around said
large surface of smooth ice. and allowed and
permitted said crossing to remain in such in
suﬂicient, unsafe, and defective condition for
a period of four weeks, and failed to take any
precaution to prevent or warn travelers over
said crossing or sidewalk from walking upon
and over said surface of ice." The existence
and continuance of said ice for four weeks
was the presumptive notice to the city of the
defect complained of. The plaintiff does not
complain of being injured by the hole or de
pression, but by the “large surface of smooth
ice." The depression was the cause of the
there, and the water,
water accumulating
combined with a low temperature, caused the
ice to form which injured the piaintiff. The
depression was a remote cause or cause of
causes. The proximate or direct cause was

the ice, and this must be the cause of action. I.
"Causa proxima. non remota, spectatur,"—the
proximate, and not the remote, cause, must be
considered.
The cause nearest in order of
causation, which is adequate to produce the
result, is the direct cause. In law, only the
These are fa
direct cause is considered.
"The proximate cause is the //
miliar maxims.
cause which leads to, and is instrumental in
producing, the result." 3 Amer. & Eng. Enc.
Law, 45; State v. Railroad Co., 52 N. H. 528.
In this case the hole or depression is not the
cause of the injury for which an action may
It is too remote. There is a di
be brought.
rect cause of the injury, and that is the ice on
which she slipped down, and that is the only

The defect in
one which can be considered.
the street or walk is the ice, and the negli
gence of the city consists in allowing it to re
main. This was dangerous to the traveling
public, and the cause of the plaintiff,s injury
in the law and by the complaint and testi
mony. This ice was smooth and level, and
accumulated through the sole agency of the
elements and in the order of nature. No argu
ment, speculation, or casuistry can make this
case any different from this. The main and
important question which ﬁrst presents itself
on the demurrer to the complaint, and again
on the motion for a nonsuit, is, is such a con
dition of the walk an actionable defect? This
question is settled by this court in the negative in many cases, after a very full examina
tion of the authorities elsewhere, which we
need not cite. "When the walk is slippery be
cause of the smooth surface of the snow and
ice which had accumulated upon it," such a
defect is not actionable.
Cook v. City of Mil
In
waukee,
24
Wis. 270, 27 Wis. 191.
Perkins v. City of Fond du Lac, 34 Wis.
435, “the walk was entirely covered
with
packed snow and ice, and the whole sur
face
of the walk was very smooth
and
slippery."
It was held that such a con
dition of the walk did not alone constitute
an actionable defect;
and so in Grosseubach v.
City of Milwaukee, 65 Wis. 31, 26 N. W. Rep(
182. This holding is most reasonable.
Such ti
defect in a walk or street is common and
natural everywhere in the winter season, and
such actions would be numberiess, unreasona
ble, and oppressive.
The municipalities are
powerless to prevent or remove such a com
mon and natural condition.
The authorities
cited by the learned counsel of the respondent
are not applicable
to this case. They are
cases where other defects
with
combine
the ice to cause the injury.
Such defects
must be present with the ice, and they to
gether constitute
a cause of action; as
where the ice is formed on a steep de
clivity or descending grade, or there is some
other condition of the walk, which, to
gether with the ice. makes the walk danger
ous, as in Grossenbach v. City of Milwaukee
and
Perkins v. City of Fond du Lac,
But
supra, and other cases in this court.
here the hole or depression does not com
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with the ice, and is not present
with it. There is no hole at the time,
as it is ﬁlled with ice, and the surface
is made level as ice can
be anywhere.
The plaintlff was not injured by stepping into
the hole, but by slipping on the ice. But I
have said enough of this. The hole was only
the remote cause, or cause of causes, which
blue

‘_
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produced the result, and was not the direct,
efﬁcient, or adequate cause, which alone is ac
The court should have sustained
tionabie.
the demurrer ore tenus, or, failing in that,
ought to have ordered a nonsuit on the evi
dence. The judgment of the circuit court is
reversed. and the cause is remanded for a

new trial.
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BLYTHE

et al. v.

(25

Pac.

DE.\",ER & R.
702,

RY.

gencc was in not making the requisite
efiorts to save the goods after the peril
had been incurred.
We make no claim
that there was negligence in carrying a
stove in the car." By these concessions,
two important questions are eliminated,
and the issues are narrowed,
the only
questions remaining being:
First. Was
“
the act of God " the proximate and direct
cause of the loss sustained, so as to ex
onerate the carrier from liability, or was
it the remote cause, and the ﬁre against
which the carrier is supposed to be an in
surer the proximate
and direct cause?
Second. After the wrecking and overturn
ing of the train by “the act oi God," was
the carrier guilty of negligence in falling
to protect and secure the goods in the

CO.

15 Colo. 333.)

Supreme Court of Colorado.

Commissioners‘

G.

decision.

Jan.

10, 1891.

Error

to dis

trict court, Arapahoe county.
Plaintiffs in error brought suit against
the defendant as a common carrier ior
the loss of a package of merchandise

.

con

sisting of gold and silver watches, watch

cases and movements, of the alleged value
of $726.95, delivered to defendant at Ala
B. Moomaw. to be carried
mosa by one

J.

as an express package, directed to and to
be delivered to plaintiffs at Denver. The
package was not valued, and was accept
ed and receipted ior as an ordinary pack
age at a nominal valuation of $50, upon
which charges of 65 cents were paid in ad
vance ior its transportation.
The de
fendant, after denying the material alle
gations of the complaint, admitted the
receipt oi the package, the payment of the
money for its transportation, the execu
tion and delivery of its receipt ior the
same, and specially alleged as defenses:
1"1,rst, that the car in which such package
was being transported was blown from
the track by a furious wind, and the car
and contents destroyed by ﬁre, and that
theloss was by inevitable accident and
“the act of God;" second, that the ship
per frauduenfly concealed the value of the
package, and it was received as being only
of the value oi $50; that it was placed in
the body oi the car, where ordinary pack
ages were usually carried; that defend
ant had a ﬁre-proof safe in the car, and
had the shipper given the true value, and
paid transportation ior such value, the
goods would have been placed in the safe,
and would not have been lost; that. by
the terms of the receipt given, defendant
wasexempted from any liability exceeding
was ﬁled putting in
$50. A replication
issue the special matters pleaded in de
fense, and averring negligence in not so
curing the package in the safe, and in not
making proper efforts to save the prop
erty at the time of the disaster. The case
was tried to a jury. resulting in a verdict
for the defendant, and judgment upon the
verdict.
Lucius P. Marsh, ior plaintiffs in error.
Wulcott & Valle, for defendant in error.

REED, C., (after stating the facts as
It is concederhthat the wrecking
above.)
of a portion of the train, such portion con
sisting of one engine and four cars, one
being the express-car in which the goods
were being carried, was by “the act of
God, " and inevitable.
it is also conceded
in argument that havinga coal ﬁre burning
in a stove, and a lighted lamp in the com
partment, as testiﬁed to, was not negli
gence on the part of the carrier.
Counsel
for plaintiffs in error in reply say: “In the
brief of defendant in error, counsel have
assumed ior us a claim which we havenot
made, and they then proceed to demolish
They assume ior
such assumed claim.
us that we claim there was negligence in
carrying in the car a stove with ﬁre in it.
* " There was negligence,—we may
call it by that name,—but such negli

'

burning car?
Great ability and research have been
pended in attempting to arrive at and

.

'

v

ex
de

termine upon some general deﬁnition of
the terms “proximate " and “remote_
causes and establish a rule and a line of
demarkation between the two. Such ef
iorts appear to have been but partially
successful.
Both have received various
deﬁnitions, though
differently worded,
amounting to practically the same thing.
But, in almost every instance where they
have been attempted to be applied, their
applicability seems to have been deter
mined by the peculiar circumstances of the
Wcbsterdcﬁnes
case underconsideration.
“proximate cause," “that which imme
rliately precedes and produces the effect,
as distinguishd from the remote, mediate,
or predisposing cause. " And. Diet. Law:
“The nearest, the immediate, the direct
cause; the eﬂicient cause; the cause that
sets another or other causes in operation,
or dominant cause. " But with these deﬁ
nitions in view, when two causes unite
to produce the loss, the question still re
mains, which was the proximate cause?
In Insurance Co. v. Tweed, 7 Wall. 52, the
late lamented Mr. Justice MILLER said:
“
We have had cited to us a general review
of the doctrine of proximate and remote
causes, as it has arisen
(1 been décided
in the courts in a great- ,ariety of cases.
It would be an unproﬁtable labor to en
ter into an examination of these cases.
If
we could deduce from them the best pos
sible expression of the rule. it would re
main after all to decide each case largely
upon the special facts belonging to it, and
often upon the very nicest discrimina
tions." In Howard Fire Ins. Co. v. Nor
wlch & N. Y. Transp. Co., 12 Wall. 199, in
delivering the opinion of the court, Mr.
Justice SraoNo said: “ And certainly,
that cause which set the other in motion,
and gave to it its efﬁciency to do harm
at the time of " the disaster, must rank as
predominant.
In Railroad Co. v. Kellogg,
“The inquiry must
94 U. S. 475, it is said:
thereiore always be whether there was any
intermedia te cause disconnected from the
primary fault, and self-operating, which
produced the injury. " In Insurance Co. v.
Boon, 95 U. S. 130, it is said: “The prox
imate cause is the efﬁcient cause; the one
that necessarily sets the other causes in
The causes that are merely
operation.
incidental or instruments of a superior or
controlling agency are not the proximate
causes and the responsible ones, though

.
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they may be nearer in time to the result.
It is only when the causes are independ-.
ent of each other that the nearest is, of
course, to be charged with the disaster.”
Leaving out of consideration, as we
must, by concession of counsel, all ques
tion of negligence in regard to the burning
ﬁre in the stove, a lighted kerosene lamp,
and regarding each of them as securely
protected against damage as prudence
would require. and applying the rules
apparent
above laid down, it becomes
that the overturning and wrecking of the
car by the violence of the wind was the
proximate, direct’ and efﬁcient cause of‘
the loss, and the ﬁre following, if not in
stantaneously,
immediately after, with
out negligence or any wrongful act oi the
carrier intervening to produce it, must be
regarded as resulting and incidental. It is
ably contended in argument, and many
supposed authorities in support of the po
sition are cited, that the negligence of the
carrier in failing to use proper exertion to
save the contents oi the car, after it was
overturned, rendered the defendant liable
ior the loss. ll‘, by proper diligence and
attention the goods couhi have been res
cued, a failure to secure them would have
ﬂxed the liability of the carrier. There
can be no doubt of the correctness of this
conclusion.‘ The questions. what was the
proximate cause oi the loss, and of negli
gence. were questions of tact to be deter
mined by the jury from the evidence, un
der proper instructions from the court.
There was not muchconﬂict of testim,:my.
In Railroad Co. v. Kellogg, supra, it is
said: “In the nature of things, there is in
every transaction a succession of events,
more or less dependent upon those preced
ing, and it is the province of thejury to
look at this succession O! events or iacts,
and ascertain whether they are naturally
and probably connected with each other
by a continuous sequence, or are dissev
ered by new and independent agencies;
and this must be determined in view of
the circumstances existing at the time."
The jury iound as a fact that the “ act of
"
‘
God was the proximate cause. and also
found as a fact that there was no negli
gence.
Viewed in the light oi all the evi
dence, and of attendant circumstances,
the ﬁnding of the jury was fully warrant
ed.
The iorce of the gale was such as to
blow the cars from the track over the em
bankment.
It was shown to be almost
impossible ior men to stand or walk, and
they were compelled to prostrate them
selves under the lee oi the track or bank
to escape its fury. The air was so full of

TORT.

117

dust and ﬂying material that scarcely any
thing could be seen. The car contained
inﬂammable material, and the ﬁre suc
ceeded the overturning almost instantane
ously.
The messenger escaped with great
difiiculty, and not without injury from
the ﬂames. The position of the car was
such that all movable goods must have
been hurled into the corner of the top of
the car. From the iorce of the wind, and
combustible material of the car, it is ob
vious that the destruction oi the car and
contents was inevitable in a very brief
space of time, and that any attempt to
rescue the goods would have been an

availing.

Considerable

criticism

is directed to the
Some of those
criticised, and upon which errors are as
signed. are in regard to negligence in the
use of the store and lamp.
As counsel
concedes in his ﬁnal argument that there
was no negligence in that respect, a re
view oi them becomes unnecessary. Con
siderable attention is given to the eighth
in which the learned judge
instruction.
charged: " Where one is pursuing a lawful
avocation, in a lawful manner, and some
thing occurs which no human skill or pre
caution could ioresee or prevent, and as a
consequence the accident takes nlace. this
iscalled ‘inevitable accident’ or the ‘act of
" The objection urged is more techni
God.’
cal than substantial. Whileitis, possibly,
not technically correct, and while there is
a legal distinction between “inevitable ac
cident" and the “act of God," we can see
nothing in it to the prejudice of the plain
tiff, or that could have misled the jury.
Tile immediate resulting cause producing
the loss was the ﬁre, which might proper
ly he termed an “inevitable accident"
growing out of the iormer disaster; while
the direct cause oi the agency that worked
the destruction was the “act of God,"
putting the resulting agent at work. We
think the charge, taken as a whole, was B.
fair and impartial statement of the law,
and should be sustained.
We advise that
the judgment be aﬁirmed.

instructions oi the court.

RICHMOND and BISSELL,

.
mug.

Cf.‘..,

concur

PER CURIAM. For the reasons stated
in the ioregoing opinion the judgment of
the court below is aﬂirmed.
ELLIOTT, J., having tried this cause
below, did not participate in this decision.
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the law, but of the facts. and on the applica
tion of the familiar doctrine that, where a
(19
plain inference is to be drawn from undis
May 19, 1890.
Supreme Court of Pennsylvania.
puted facts. the court will decide it as a
from
court
of
common
matter of law. In Railroad Co. v. Kerr the
pleas, Brad
Appeal
ford county.
negligence had been held by the court below
Action by Leroy Haverly against the State
to be the proximate cause of the plaintiffs
Line At Sullivan Railroad Company for dam
loss.
This court held that it was remote, and
The testimony showed
did not award a new centre, but said that it
age caused by ﬁre.
that on May 11. 1880, about 4 or 5 o’clock P.
would do so if plaintiff should desire it upon
The question was then
M. a train of defendant’s passed over its road,
grounds shown.
new; an 1, from what was said about the
and near the tract of land where plaintiff was
centre, the court itself does not seem to have
lumbering; that soon afterwards smoke was
seen issuing from a stump in the line of the
been entirely clear that it should be decided
defendant,s right of way; that one of plain
It may be doubted wheth
as matter of law.
er, on the same facts, the court would not
tiffs agents was sent to put out this ﬁre,
who, returning, reported he had done so;
now send it to a jury. Certainly no subse
that no further smoke was seen in or around
quent case has assumed to decide where the
the stump until about 10 o,clock A. M. of the
facts were so near the line. Hoag v. Railroad
following day, when the plaintiff himself
Co. was a much clearer case, and so were
sent a servant, who, ﬁnding the stump on
Railway Co. v. Taylor, 104 Pa. St. 306;
West Mahonoy Tp. v. Watson, 116 Pa. St.
ﬁre. poured water thereon until he supposed
344, 9 Atl. Rep. 430; Railway Co. v. Trich,
it was entirely extinguished, and he re
mained there half or three-quarters of an
117 Pa. St. 890, 11 Atl. Rep. 627; and the
hour, until he satisﬁed himself that no ﬁre
other cases where the court has pronounced
remained; that about noon of the same day,
the negligence to be remote as matter of law.
But, whatever the result of the views taken
the wind coming up and blowing lively, a
ﬁre broke out on said tract in the vicinity of
of the facts in these cases, the principles of
said stump, which could not, on account of
decision are the same in all.
the wind, be controlled by the plaintiff or his
In the present case the learned judge left
the question of proximate or remote cause to
agents, and destroyed a quantity of logs in
which the plaintiff had an interest. Plaintiff
the jury, in substantial conformity with the
Defendant appeals.
obtained judgment.
doctrine of Railroad Co. v. Hope. Appellant,
Edward Overton, John F. Sanderson, and
however. claims that the succession of events
Rodney A. Mercur, for appellant. H. N.
was so broken as to bring the case under
Williams, I. MCP]t€7,S0ﬂ, E.
Angle, and
Hoag v. Railroad Co., and require the judge
R. H. Williams, for appellee.
The break in
to direct the jury in its favor.
the chain of events was merely a gap in the
MITCHELL,
The test by which the line
time. Had the ﬁre extended from the stump
is to be drawn between proximate and re
to plaintiff’s lumber without interval, on the
mote cause, in reference to liability for the
same afternoon, this case would have been ex
consequences of negligence, has been ﬁrmly
actly parallel with Railroad Co. v. Hope. But
established by the three cases of Railroad Co.
the fact that the ﬁre smouldered awhile in
v. Kerr, 62 Pa. St. 353; Railroad Co. v. Hope,
the stump, and’ after it was supposedto have
80 Pa. St. 373; and Hoag v. Railroad Co., 85
been extinguished, broke out again the next
Pa. St. 293. It is most elaborately expressed l day, while it makes the conclusion less
by Chief Justice AGNEw in Railroad Co. v.
obvious that the damage was done by the
Hope, in the iollowing language: “The jury
same ﬁre. does not interpose any new cause,
must determine’ therefore, whether the facts
or enable the court to say as matter of law
constitute a continuous succession of events.
The
that the casual connection was broken.
so linked together that they become a natural
sequence from the original ﬁre to the burn
whole, or whether the chain of events is so
ing of plaintiffs logs was interrupted by two
broken that they become independent, and
apparent cessations of the ﬁre, but the jury
the ﬁnal result cannot be said to be the nat
have found that the cessations were only ap
ural and probable consequence of the pri
parent, leaving intervals of time in the vis
mary cause,—the negligence of the defend
ible progress of the ﬁre, but making no
" ants. "
And the rule is again put somewhat
real break at all in the actual connection.
more tersely by the present chief justice in
In Railroad Co. v. Kerr, (page 366,) it is said
‘
Hoag v. Railroad Co., as follows: “The in
by Tnomrson, C. .I., that the rule “is not to
jury must be the natural and probable conse
be controlled by time or distance, but by the
quence of the negligence,—such a conse
succession of events;" and in Hoag v. Rail
quence as * * * might and ought to
road Co., TRUNKEY, P. J., in charging the
have been foreseen by the wrong-doer as
jury, had quoted the foregoing, and added:
“
The three lead
likely to ﬂow from his act."
Whether the ﬁre communicated to the plain
ing cases above referred to, though frequent
tiff's property within a few minutes, or after
ly cited on opposite sides of the same argu
the lapse of hours, from the negligent set,
ment, are not at all in conﬂict in principle.
It is said in this case
may be immaterial."
The different results which were reached in
that the agents of plaintiff on the ground did
them depended not on any different view of
not anticipate a further spread of the ﬁre aft
v.

Atl.
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er the interval of time, and therefore it can
not be assumed that the defendant should
have anticipated it. But the agents of plain
tiff did not expect it because they thought the
ﬁre had been put out, not because they did
not see the danger of its spreading while it
was burning; and this was the danger that
appellant was bound to contemplate, to-wit,
the natural and probable consequence of the
original act, not the effect of the supposed
extinguishment subsequently. The pauses
in the progress of the ﬁre, therefore, and the
lapse of time, while matter for the considera
tion of the jury in determining the continuity
of effect, do not of themselves make such a
change as requires the court to say that they
break the connection.
But it is argued that it was not until the
next morning after the ﬁre started in the
stump, and during the time when it was ap
parently extinguished, that the wind rose,
and became a new cause of the spread of the
This, however,
ﬁre to plaintilfs lumber.
was, like the point already considered, de
In Railroad
pendent on the circumstances.
Co. v. Hope, one of the facts was a strong
wind which carried the ﬁre, and so, also, it
was in Railroad Co. v. Lacey. 89 Pa. St. 458,
and in Railroad Co. v. McKeen, 90 Pa. St.
129; and in this last case, Tmmxsy, J., says
the jury “could also determine whether dry
weather and high winds in the spring-time
are extraordinary, and whether, under these
* * * the injury was within
conditions,
the probable foresight of him whose negli
gence ran through from the beginning to the
end." No doubta hurricane or a gale maybe
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1
such as to be plainly out of the usual course
of nature, and therefore to be pronounced by
the court as the intervention of a new cause.
Such a wind would be like the ﬂood in Mor
rison v. Davis, 20 Pa. St. 171. But the or
dinary danger of wind helping a ﬁre to spread
is one of the things to be naturally anticipated.
The lapse of time before the wind rose, in this
case, was therefore not clearly a new cause
by the court, but a cir
to be so pronounced
cumstance to be considered, with the others,
On this branch of the case,
by the jury.
generally, the injury was not more remote
from the alleged cause than in Railroad Co. v.
Hope. supra. llailr’oad Co. v. Lacey, 89 Pa. St.
458, and Railroad Co. v. McKeen, 90 Pa. St.
129, and not so much so as in Fairbanks v.
Kerr, 70 Pa. St. 86, and Railroad Co. v. Keigh
ron, 74 Pa. St. 316, in all of which the ques
tion was held to have been properly submitted
to the jury.
There remains only the question of con
tributory negligence, and we do not ﬂnd any
evidence
that would have justiﬁed taking
this from the jury. If plaintiff had not
known of the ﬁre in the stump’ he would,
have had no duty in regard to it; but, know
ing of it, he was bound to take all reasonable
and practicable
to prevent its
measures
spreading to his lumber. He was not an
insurer. The measure of his duty in this
regard was reasonable care and diligence.
and whether he used these was fairly and ac
curately submitted to the jury. That they
iound against the defendant’s view was no
fault of their instruction as to the law. Judg
ment aﬂirmed.
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54 Mich. 55.)

Supreme Court of Michigan.

J une

11, 1884.

Error to Wayne.

Plaintiff brings error.
Blodget & Patchin and G. I. Walker, for
appellant
W. L. Webber and 0. F‘. Wis
ner, for appellee.

C. J.
Action to recover dam
for a personal injury.
The facts as
they appeared on the trial were as follows:
The plaintiff resides in the township of
Huron, a few miles east of Belden station,
on the road of defendant.
He was at
Wayne station on the evening of January
12, 1883, awaiting the train which was to go
south past Belden in the night. The train
left Wayne at 3:05 in the morning of the
13th, and he procured his ticket and took
passage for Belden, where the train was
due at 3:30.
The night was dark, cold. and
wet.
The train stopped
when “Belden"
was called, and plaintiff got off. Belden
was only a ﬂag station for this train, and
there was no one in charge of the station
house, and no light there.
When plalntiff
got off the train he was told by the brake
man or conductor that they had run by the
station about two car lengths, and he re
plied that if that was all, it was no matter,
as he had to go that way.
An east and
west highway crosses the railroad about 24
rods south of the station-house,
which the
plaintiff would take in going to his home.
If he‘ was two car lengths beyond the sta
tion-house,
he would still be north of the
highway; and, supposing that to be the
case, he followed the track along south, in
preference
to going back to the station
house,‘from which a passage east of the
track would have led him to the highway.
The piaintiff knew the place well, and knew
that on the track he must cross an open
cattle-guard to reach the highway.
He had
crossed this before, and sometimes found a
plank laid over it Passing on he soon came
to trees which he knew were some distance
south of the highway, and he then knew the
information given him as to where he was
when he alighted from the train was erro
neous.
He turned about to retrace his
steps, and followed the track in the direc
tion of the highway.
This he did carefully.
because it was very dark, and he knew
there was an open cattle-guard on the south
side of the highway, as well as on the north
side.
He was looking for this cattle-guard
constantly and carefully. There were burn
ing kiins near to the track on his right, and
the smoke from these affected his eyes, but
he saw a switch light, which he knew was
near the crossing, but which at the time
was too dim to aid him.
He continued to
approach the cattle-guard carefully, intend
ing, if there was a timber or plank over it, to
cross upon that; and if not, then to pass
In the dim
down into it and climb out.

COOLEY,
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light he saw what he believed to be the cat
tle-guard, which seemed to be several paces
off, but at the very next step one foot slip
pod, and as he attempted to save himself by
springing upon the other, the other foot
caught, and he was precipitated into the
cattle-guard, and he received an injury of a
very serious and permanent nature.
He
was for a time senseless, but then succeed
ed in drawing himself out by his elbows,—
not being able to use his lower limbs,—and
with great difﬁculty he reached a neighbor
ing tavern, where he was cared for.
On the trial a claim was made on the part
of the defense that the plaintiff was negli
gent in following the railroad track back to
the cattle-guard, and in attempting to cross
it, when he might have left the track to the
right and passed along the ﬁeld until he
was
came to the highway;
and evidence
given to show that he would have encoun
But, in such a night
tered no impediments.
as this was, it is not clear that the ﬁeld
would have afforded a safer passage than
the highway, and his failure to take it
would at most only raise a question of neg
ligence on his part which would necessarily
go to the jury.
Railroad Co. v. Van Stein
burg, 17 .\lich. 118; Billings v. Breinig, 45
Mich. 72, 7 N. W. 722; Railroad Co. v. Mil
ler. 46 Mich. 537, 9 N. W. 841; Marcott v.
Railroad Co., 47 Mick. 7, 10 N. W. 3. In
this case the court took the case from the
jury, and directed a verdict for the defend
ant.
This direction is understood to have
been given on the ground that the injury
which the plaintiff suffered was not proxi
mate to the wrong attributable to the de
fendant, and for that reason would not sup
port an action.
The wrong of the defend- .
ant consisted in carrying the plaintiff past
the station, and then giving him erroneous
information as to where he was.
If the in- .
jury suffered was not a proximate conse
quence of this wrong, the instruction of the
court was right; otherwise, not. The difﬁ
culty here is in determining what is and
what is not a proximate consequence in con
templation of law.
For the plaintiff, the cases are cited in
which it has been held that one whose neg
ligence causes a tire by, the spreading of
which the property of another is destroyed,
is liable for the damages, though the prop
erty for which the compensation was claim
ed was only reached by the ﬁre after it had
passed through intervening ﬁelds or build
ings. Kellogg v. Railroad Co., 26 Wis. 223;
Fent v. Railroad Co., 59 Ill. 349; Wiley v.
Railroad Co., 44 N. J. Law, 248; Railroad Co.
v. Kellogg, 94 U. S. 469.
But these cases,
we think, are not analogous to the one be
fore us. The negligent ﬁre was the direct
and sole cause of the injury in each in
stance, and there was no intervening cause
whatever. The cases are in harmony with
Hoyt v. Jeffers, 30 Mich. 181.
The case of
Pennsylvania Co. v. Hoagland, 78 Ind. 203,
I
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seems, at ﬁrst view, to be more in point.
The action in that case was brought by a
woman, who, in consequence of misinforma
tion on the part of the person in charge
of a railroad train, left the car in the night
time at the wrong stopping place, and wan
dered about for an hour or more before
she could ffnd shelter, taking cold from ex
posure.
But here, as in the other cases cit
ed, there
was no cause intervening the
wrong complained of and the resulting m
jury, and the question of proximate cause
does not appear to have been raised in the
case.
Smith y. Packet Co., 86 N. Y. 408, is
also relied upon, but it is unlike this in the
important particular that the intervening
cause, which, after the ﬁrst wrong on the
part of the defendant, operated to bring in
jury to the plaintiff, was a neglect of proper
care, which the court held was due from the
defendant to the plaintiff under the circum
stances, so that all the injury received was a
proximate result of the defendant,s neglect
of duty.
The case of Brown v. Chicago, etc., R. Co.,
54 Wis. 3-Q, 11 N. W. 356, more nearly re
sembles the present case than any other to
which our attention has been called by coun
sel for the plaintiff.
The facts, as stated in
the prevailing opinion,
are the following:
The plaintiffs, with their child, 7 years old,
were being carried on defendant,s cars, with
Mauston for their destination. and when they
arrived at a station three miles east of Maus
ton they left the train, under the direction of
the brakeman, who told them they were at
\Iauston.
It was in the night; it was cloudy
and wet; there was a freight train standing
on a side track where they were put off the
train; there was no platform, and no lights
visible, except on the freight train. Plain
tiffs soon ascertained they were not at Maus
ton, but did not know where they were.
They did not see the station-house, though
there was one, hidden from their view by
the freight train. Tney supposed they were
at a place two miles east, where the train
sometimes stopped, but where there was no
They started west on the
station-house.
track towards Mauston, expecting to ﬁnd a
house where they might stop, but did not ﬁnd
one until they came to a bridge, within a
mile of Manston, and then they thought it
easier to go on to that place than to seek
shelter at the house, which was a considera
Mrs. Brown
ble distance from the track.
was pregnant at the time, and when she ar
rived at Mauston was quite exhausted.
She
had, during the night, severe pains, which
continued from time to time, and were fol
lowed by ﬂowing, and at length by a miscar
inﬂammation, and serious iliness.
riage,

The plaintiffs claimed that the miscarriage
and subsequent sickness were all caused by
the walk Mrs. Brown was compelled to take
to get from the place where they were left
by the train to Mauston, and the question
in the case was whether the defendant was
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liable for the injury to Mrs. Brown, admit
ting it to have been caused by her walk
The majority of the court ﬁnding that
“there was no intervening independent
cause of the injury other than the act of thedefendant," and that "all the acts done by
the plaintiffs, and from which the injury
ﬂowed,
were rightful on their part, and
compelled by the act of the defendant," heldi
that “the injury to Mrs. Brown was the di
rect result of the defendant,s negligence,
and that such negligence was the proximate,
and not the remote, cause of the injury,"
quoting Lord Ellenborough in Jones v. Boyce,
1 Starkie, 493, that “if 1 place a man in such
a situation that he must adopt a perilous al
ternative,
I am responsible for the conse
quences."
The case of Car Co. v. Barker, 4 Colo. 844,
is opposed to the case in Wisconsin, as are
also Hobbs v. Railroad Co., L. R. 10 Q. B.
111I and Francis v. Transfer Co., 5 310. App.
7.
But it is not necessary to express any
opinion upon the conﬂict which these cases
disclose, because in the case before us there .
was an independent cause intervening the
fault of the defendant and the injury the
plaintiff sustained, and from which the in
jury resulted as a direct and immediate con
sequence.
To show what is understood by
intervening cause, it may be useful to refer
to a few cases:
Livie v. Janson, 12 East, 648, was a case
of insurance on a ship warranted free of
American condemnation.
In sailing out of
New York she was damaged by perils of the
sea, stranded,
and wrecked on Governor,s
island, and then seized and condemned.
It
was the peril of the see. that caused the ves
sel to be seized and condemned;
but as the
condemnation
was the proximate cause of
the loss, the insurers were held not liable.
A similar case is Delano v. Insurance Co.,
10 Mass. 354, where a like result was reach
ed.
In Tisdale v. Norton, 8 Metc. (Mass) 388,
the facts were that a highway was defective
anu the plaintiff, who was using it, went
out of it into the adjoining ﬁeld, where he

sustained an injury.
He brought suit
against the town, whose duty it was to keep
the highway in repair.
But the court held
that only as a remote cause could the in
jury of the plaintiff be said to be due to the
defect in the highway.
The proximate, not
the remote, cause is that which is referred
to in the statute which gives an action
against the town; and the proximate cause
in this case was outside the highway, not
within it.
.
In Anthony v. Slaid, 11 Metc. (Mass) 290,
the plaintiff, who was contractor with a
town to support for a speciﬁed time and for
a ﬁxed sum all the town paupers in sickness
and in health, brought suit against one who,
it was alleged, had assaulted and beaten one
of the paupers, as a consequence of which
the plaintiff was put to increased expense
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was held to be the proximate cause of in
for care and support. but the action was held
jury.
not maintainable.
In Scheffer v. Railroad Co., 105 U. S. 249,
In Silver v. Frazier, 3 Allen, 382. it was
it appeared that, by a collision of railroad
decided that a principal whose agent has
trains, a passenger was injured, and, be
disobeyed
his instructions, induced to do
coming thereby disordered in mind and body,
so by the false representations of a third
be, some eight months thereafter, committed
party, cannot maintain an action against
Action was brought against the
suicide.
such third party for the damage sustained.
railroad company as the negligent cause of
“The alleged loss or
Said Bigelow, C. J.:
injury suffered by the plaintiff is not the his death. Miller, ., speaking for the court.
and referring to Insurance Co. v. Tweed,
direct and immediate result of the defend
Stripped of its techni
7 Wall. 44, and Railroad Co. v. Kellogg, 94
ant’s wrongful act.
U. S. 469, said:
“The proximate cause of
cal lunguage, the declaration charges only
the death of Scheffer was his own act of self
that the agent employed by the plaintiff to
the
destruction.
do a certain piece of work disobeyed
It Was, within the rule in both
these cases. a new cause, and a suﬂicient
orders of his principal, and was induced to
cause of death.
do so by the false statement of the defend
The argument is not sound
which seeks to trace this immediate cause
ant.
In other words, the plaintiff alleges
of the death through the previous stages
that his agent violated his duty, and thereby
of mental aberration, physical suffering, and
did him an injury, and seeks to recover dam
eight months’ disease and mediml treatment,
ages therefor by an action against a third
to the original accident on the railroad."
person, on the ground that he induced the
In Bosch v. Railroad Co., 44 Iowa, 402,
agent, by false statements, to go contrary to
Such an action
the piaintiffs house took ﬁre, and the ﬁre
the orders of his principal.
because, as was alleged, of the
The im
is, we believe, without precedent.
department,
wrongful occupation and expansion of the
mediate cause of injury and loss to the plain
tiff is the breach of duty of his agent. This river bank, were unable to get to the river
The
to obtain water for putting out the ﬁre.
is the proximate cause of damage.
which operated to Plaintiff sued the defendant for the loss of
motives or inducements
his property, but the court said the acts of
cause the agent to do an unauthorized act
defendant complained of “have no connection
are too remote to furnish a good cause of
with the ﬁre, nor with the hose or other
action to the plaintiff."
apparatus of the ﬁre companies.
They are
In Dubuque Wood & Goal Ass‘n v. Du
independent acts, and their inﬂuence in the
buque, 30 Iowa, 176, the facts were that the
plaintiff had a quantity of wood deposited
destruction of plaintiffs property is too remote to be made the basis of recovery."
at one end of a bridge, which was to be tak
In this last case, Metallic Compression Co.
en over the bridge into the city of Dubuque.
v. Railroad Co., 109 Mass_ 277, was referred
The bridge was out of repair, and, while
awaiting repair by the city, whose duty it to and distinguished. The facts there were
that the plaintiff,s building was on ﬁre, and
was, the wood was carried away by a ﬂood.
water was being thrown upon it through
The plaintiff sued the city for the value of
his wood; but it was held he could not re
hose. when an engine of defendant was
recklessly run upon the hose and severed it,
cover.
Beck’ J., in deciding the case, il
thereby defeating the efforts to distinguish
lustrates the principle as follows: “An own
the ﬁre, which otherwise were likely to
er of lumber deposited upon the levee of the
In that case the relation of the
city of Dubuque, exposed to the ﬂoods of the
succeed.
plaintiff,s injury to the defendant,s act was
river, starts with his team to remove it.
A bridge built by the city, which he at direct and immediate.
So it was also in
tempts to cross, from defects therein, falls,
Billman v. Railroad Co., 76 Ind. 166; Lane v.
Atlantic Works, 111 Mass. 136; and Ricker
and his horses are killed. By the breaking
of the bridge and the loss of his team he
v. Freeman, 50 N. H. -i20,—ali of which are
in removing his property.
is delayed
On ruled by the Squib Case, (Scott v. Shepherd.
2 W. Bl. 892;) and so, perhaps,
account of this delay his lumber is carried
are Fair
away by the ﬂood and lost.
banks v. Kerr, 70 Pa. St. 90; and Lake v.
The proximate
Milliken, 62 Me. 240.
consequence of the negligence of the city is
the 10s of his horses; the secondary conse
In Henry v. Railroad Co., 76 Mo. 288, it
quence, resulting from the ﬁrst consequence,
appeared that the nlaintiﬂ! was wrongfully
is the delay in removing the lumber, which ‘\commanded to get oﬂ! a caboose of the de
fendant, where he had a right to be.
ﬁnally caused its loss. Damage on account
He
of the ﬁrst is recoverable, but for the second
obeyed the command, and, while upon the
is denied."
Similar to this are Daniels v.
ground, stepped upon a track. where he was
Ballantine, 23 Ohio St. 532; and McCiary
run upon and injured by a train. Hough.
v. Railroad Co., 3 Neb. 44.
In each of these J., speaking for the court’ said: “It is per
haps probable that if the plaintiff had not
cases the negligence of the defendant left
the property of the plaintiff where, by an act
been ordered out of the caboose he would
of God,—in one case a ﬂood. and in the other
But this hypothesis
not have been injured.
a tornado,—it
was lost or injured, and in
does not establish the legal relation of cause
each the act of God, and not the negligence,
and effect between
the expulsion
and the

J

,"’//‘u,¢4,I|."‘40(

DIRECT AND CONSEQUENTIAL DAMAGES—IN TORI‘.

123

..—

Ta’

‘

injury.
If the plaintiff had not left home ward under a supposition that the cattle ..
guard, upon the brink of which he already
he certainly would not have been injured
stood, was some paces oil‘, and his decep
as he was, but his leaving home could not
therefore be declared to be the cause of his tion, with the slipping of his foot, concurred
to produce the injury.
injury.
As the plaintiff,s injury was neith
What was this but
pure accident?
It was an event which hap
er the ordinary, natural, nor probable consepened unexpectedly and without fault.
The
quence of his expulsion from the caboose,
such expulsion, however it might excite our
defendant or its agents had not produced the
indignation, in the absence of any regulation
deception or caused the foot to slip; and such
wrong as the defendant had been guilty of
of defendant to justify it, cannot be con
v
was in no manner connected with or related
sidered in this action. and the legal aspect of
to the injury except as it was the occasion
the case is precisely the same that it would
for bringing the plaintiff where the accident
have been if no such expulsion had taken
It is to be regarded as if the plain occurred. It was after the plaintiff had .
place.
tiff had gone to the caboose and could not been brought there that the cause of injury
get in because it was locked, or, being able ‘ unexpectedly
arose. If lightning had chan
red to strike the plaintiff at that place, the
to get in, chose to remain outside."
fault of the defendant and its relation to
Further reference to authorities is need
the injury would have been the same as
less.
The application of the rule that the
now, and the injury could have been chargedwes
proximate, not the remote cause is to be reto the defendant
garded,
is obscure and difﬁcult in many
with precisely the same
By the wrong of the
cases, but not in this.
reason as now.
If the accidental discharge
of a gun in the hands of some third person
defendant the plaintiff was carried past the
had wounded the plaintiff as he approached
station where he had a right to be left, and
beyond where he had a right, from the in
the cattle-guard,
the connection of defend
serv
ant’s wrong with the injury would
formation received from defendant,s
have
ants, to suppose he was when he left the car.
been precisely the same which appears here.
..§f/
For any injury or inconvenience naturally But the proximate cause of injury in the
resulting from the wrong, and traceable to one case would have been the act of God;
in the other, inevitable accident;
it as the proximate cause, the defendant
but not
may be held responsible.) But before any in
more plainly accident than was the proxi
jury had been sustained the plaintiff dis
mate cause here.
Back of that cause in this
covered where ‘he was, and started back for
to
case were many others, all conducing
bring the plaintiff to the place of the danger
the road which he had intended to take.
Whatever danger there was to be encounter
and the injury;
the act of the defendant
ed in the way was to be found in the cattle
was the last of a long sequence; but, as be
guard, and this he understood and calculated
tween the causes which precede the proxi
upon.
Evidently it did not appear to him
mate cause, the law cannot select one rather
of a formidable nature; for, on the supposi
than any other as that to which the ﬁnal
tion that he was north of the highway when
consequence shall be at.tributed, and it stops
he left the train, he had voluntarily started
at the proximate cause, because to go back
south with the expectation
of crossing the
of it would be to enter upon an investigation
cattle-guard
on that side, over which he
which would be both endless and useless.
might or might not ﬁnd a plank laid, when
The injury being the result of pure acci-/
dent, the party upon whom it has chanced to .
by stepping back a few rods, where he sup
posed the station-house to be, he might pass
fall
necessarily left to bear it. No compen
from thence out to the highway by the pas
sation can be given by law in such cases.
sage-way for persons and vehicles leading
Weaver v. Ward, Hob. 134; Gibbons v. Pepper,
from the station-house to it, and thereby avoid
Ld. Raym. 3“; Losee v. Buchanan. 51 N. Y.
the cattle-guard altogether.
It is very clear 476; Vincent v. Stinehour,
Vt. 62; Morris
Neither,
that he did not anticipate danger.
v. Platt, 32 Conn. 75; Brown v. Collins, 53
probably, would any other person have an
N. H. 442; Bizzell v. Booker, 16 Ark. 3(B;
ticipated it. The crossing
was a simple
Marshall v. Welwood, 38 N. J. Law, 339;
matter; it was only to ascertain ﬁrst wheth
Paxton v. Beyer, 67 Ill. 1312; Express Co. v.
Smith, 33 Ohio St. 511; Plummer v. State,
er a plank or timber was laid across, and if
so to cross upon it; and if not, to step down in
Tex. App. 310; Parrot v. Wells, 15 Wall.
524;
to the excavation and out on the other side.
Holmes v. Mather, L. R. 10 Exch. 261.
Where was he to look for danger? The night
A case like this appeals strongly to the
was dark, it is true, but even by the sense
but sympathy cannot rule the
sympathies,
of feeling, when he knew he was within a
decision.
Upon the undisputed facts of the case the
few feet of the cattle-guard, one would ex
pect him to be able to determine its exact
plaintiff has no right of action for the injury
happened
But then something
location.
which has befallen him, and the circuit court
which it is evident that the plairitiff, with
was correct in so holding.
The question
full knowledge of all the facts, did not at
what judgment shall be rendered in the case
Misled ap
all expect and had not feared.
is for the present reserved.
parently by visual deception, he moved for
The other justices concurred.
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