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PAGE

V.

MARTIN.

(20 Atl. 46, 46 N. J. Eq. 585.)
Court of Errors and Appeals of New Jersey.
June 21, 1890.

Appeal from
Vice-(.'hancellor.

court of chancery; Bird,

The following is the agreement referred
to in the opinion.
"Stanley, N. J., July 30, '84.
"In consideration of his keeping the line
fence dividing my land from that of the
property now occupied by S. K. Bissell,
also exclusive right of way over a strip of
land, adjoining said Bissell's line fence,
one hundred feet wide, from the river to
said woodland, for the term of five years
from August I, 1884, with the privilege of
five years' additional on the same terms.
It is further agreed that the said Page
shall have the option to purchase the desired tract and the right of way strip, at
an.v time during the continuance of this
lease, for the sum of one hundred and fifty
(150) dollars per acre, or any portion of
the tract in the same ratio of value, say
one-half the tract for one-half the sum

stated.
"In case of the sale or mortgage of the
farm by me, this tract is to be excepted.
The said Page is permitted to erect a boathouse, and make such otherlmprovements
as he may deem advisable.
"He is also permitted to inclose it by a
wire barb or other suitable fence to be
kept in repair at his sole expense.
"
Ezra G. Tolman.
[Signed]
"Witness:
Geo. Sheparu Page.

"James McGtiine."

Tbos. N. McC'a/'fer, for appallant.
dore Ranyou, for respondent.

Theo-

GARRISON, J., ( after sta ting the facts as
This bill was for the specific perabove.)
formance of an agreementto conveylands.
The attitude of courts of equity upon applications of this character may be sumFirst, that
marized in two propositions:
the relief invoked is not a matter exdebito
Jiistitise, but rests in Tlie sound discretion
of the court; and, second, that where a
contract is certain in all its parts, and for
a fair consideration, and where the party
seeking its enforcement is not himself in
default, it is as much a matter of course
for courts of equity to decree the perfoj-mance of the contract as it is for courts of
law to give damages for the breach of it.
That relief rests, not upon what the court
must do, but rather upon what, in view of
all the circumstances, it ought to do, is a
distinction which is of little orno practical
moment.
In every case of this character
the court is chiefly concerned with the
equities of the parties before it. In the
present case the party seeking the enforcement of specific performance grounds his
right upon a written contract made with
the owner of the lands, under the supposed protection of which he entered into
possession of the premises, and laid out a
large sum of money in their permanentimResistance comes, not from
provement.
the owner, but from one who, with full
notice of the above facts, purchased the
lands, and is based solely upon the alleged
Incapacity of the owner to make a valid

contract. The dismissal of the complainant's bill, under these circumstances, does
not inure to the benefit of him whose incapacity furnished the sole ground for the
In the absence of
action of the court.
fraud, its effect is simply to transfer the
improvements from him who innocently
volunteer.
made them to a speculative
The defense, being a purely legal one, must
be clearly made out by him who sets it
up. The decree in the court of chancery
dismissed the bill, with the results above
indicated. This appeal questions whether
such a disposition of the case does complete justice between the parties. The
facts necessary to an understanding of the
original transaction are briefly these:
One Ezra Tolman, who was the owner of
two acres of rough land adjoining his
other property, entered into a written
agreement in respect to said lands with
Page, a neighboring proprietor. After the
delivery of this writing. Page inclosed the
tract with wire fencing, and, with the approval of the owner, expended nearly $700
in the construction of a boat-house, and
in otherwise fitting the premises for a
pleasure park and picnic ground. This
was in the spring of 1884, In ©•'cember of
the year following, Tolman was, upon an
inquisition of lunacy, determined to be of
unsound mind ; and in 1887 his guardian
obtained an order for the sale of his lands,
and, among them, the lands in the possession of Page under the said agreement
were offered for sale. Previous to the sale
of these lands. Page notified the guardian
that, in the exercise of the option contained in his agreement with 'Tolman, he
desired to take title to the said lands, and
tendered himself ready to make payment
therefor according to the terms agreed
upon. At the sale, Martin, who is the sole
defendant in this suit, became the purchaser at precisely the same price which
Page had agreed to give. Before the bidding began, Martin was notified by Page
of his said agreement, and of the other
facts above stated. A deed for the lands
was delivered by the guardian to Martin,
but without general covenants of title.
Page then tendered to Martin the full
sum which Page was to pay, and which
Martin had paid, and upon his refusal to
convey filed hie bill in the court of chancery.
'The evidence

as to Tolman's general incapacity to transact business in 1SS4 was
so slight that we must assume what indeed was evident from the conclusions of
the vice-chancellor,
who heard the case,
that the main ground lor declaring void
his contract with Page Is its supposed inadequacy
of consideration. The inadequacy which thus becomes the controlling
feature of the case, will upon examination
be found to attach solely to the leasehold
Interest and easements which Page was
to enjoy prior to the exercise by him of his
option to purchase; and even upon these
points all inadequacy vanishes in view of

the large sum of money Immediately expended by the lessee upon the lands of his
lessor.
Where a tenant, with power to
purchase, expends in one year, on the permanent Improvement of the land, double
Its entire purchase price, It Is a refinement

I
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ol technicality to say tliat all of his rights
shall be lost because he was not, by the
terms of his lease, compelled to make these
improvements. The jurisdiction now exercised concerns itself solely with that
which conduces to justice. Moreover, the
terms of the lease are before us only as evidence of mental incapacity on the one
hand, or of mala Gdes on the other.
For
all other purposes, that portion of the
contract is excluded an <1 passed. Tlie ineistment is not that the agreement was
unfair or disadvantageous as understood
and performed between the parties to it,
but that it ie evidence of inability to contract, because advantage might have been
taken of some of its provisions by a person less scrupulous than the complainant.
The agreement in question actually resulted in changing a piece of land, valueless to
ico owner, into improved property, so that
in any event the owner became assured of
receiving the full value of his land ; for, if
the purchase fell through, he still had the
land permanently improved beyond even
the purchase price. So that, if we are to
judge of Tolman's business capacity by
the only transaction fully before us, it indicates at least average shrewdness and
foresight. As to mala tides on the part
of Page, the contract is singularly at
variance
to such a notion.
It being
admitted that he was not compelled to
put the improvements upon the land,
the fact that he did so is the strongest possible proof of good faith upon
his part. If we look to the part of the
the purchase
agreement which concerns
of the land by Page, it bears the same
evidence of entire fairness.
The price
agreed upon was $150 an acre, which, according to the testimony, was all that it
Moreover, with what force
was worth.
can this price for the bare soil be criticized by one who himself gave precisely the
same price for the same land after f 700
had been expended in its improvement?
It will not, I think, be contended that a
decree which ceries these improvements
without consideration to a mere volunteer
with notice is compelled by the equities
of the case, or that it does complete jusIcannot
tice to the partiestothis dispute.
avoid the impression that the agreement
has been viewed too rigidly as a. lease,
and too little as a contract of sale, in
which latter aspect we are now solely concerned with it. The criticism of the court
below, and much of the argument of counsel, cease to be significanc when the contract is regarded in this latter light. Thus
viewed, it is a contract of sale, plain and
fair in all its parts, wherebj' the owner
agrees to sell for a full price land valueless,
or even an expense, to him, and by which
the vendee is given a period of option, during which time he is to save the owner
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harmless, and bear himself all of the expense of care and improvement.
If there
is anything harsh or suspicious in such a
transaction, I utterly fail tp perceive it.
If Page's object had been to aca uire theland
for an inadequate price, — and, unless this
was a possible result of his contract, the
case against him falls to the ground,— he
must have known that to a man of Tolman's habits a cash sum much smaller
than the purchase price, to say nothing
of the improvements, would have been the
surest means of accomplishing his object.
The result reached in this court is that
Page had a contract fair in all its parts ;
that Tolman's incapacity to make such a
contract is not shown; that Page, infeona,
iicle reliaiice upon this contract, Improved
the property, and was entitled to a deed
upon tender of the purchase money ; that
Martin purchased with notice of the facts
out of which complainant's rights grew ;
and that complete justice will be done to
the parties to this suit by a decree that
Martin deed the property to Page upon
payment of the price paid by him for said
lands, without interest.
Upon the argument, it was insisted that
the contract set out in the bill could not
be enforced because it lacked mutuality of
obligation. In so far as this contention
rests in matter of law, the proposition Is
that a contract to convey, which at Its
inception contemplated an option in the
vendee, cannot be enforced by him after an
aflBrmative exercise of the option, because,
prior to its exercise, he v^'as under no obligation to purchase. In support of this
contention the case of Hawralty v. Warren, 18 N. J. Eq. 124, is cited. That case
was, it is true, almost identical with the
one now before us; but, so far from supporting the proposition for which it is
cited, it is diametrically opposed to such
an insistment. The language of Chancellor Zabkiskie in that case is as follows :
"It is now well settled that an optional
agreement to convey without any covenantor obligation to convey, and without
any mutuality of remedy, will be enforced,
in equity, if it is made upon proper consideration, or forms part of a lease or other
contrHct between the parties that may be
the true consideration for it." Tliis case
by Chancellor
cited
was afterwards
Run YON in Scott v. Shiner, 27 N. J. Eq.l87,
as an authority for the doctrine that a
stipulation that a party shall have an option of purchase is equivalent to a conditional agreement to convey.
The complainant's case must be deemed
to be before us for consideration upon its
merits.
Let the record be remitted in order that
a decree may be entered in accordance
with the views herein expressed.
Reversed unanimously.
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BLANCHARD

v.

& L. M. R.

CO.
(31

Supreme

DETROIT, L.
Mich. 43.)

Court of Michigan.

.Tan.

Term, 1875.

Appeal from circuit court, Ionia county;

in

chancery.

Clute & Smith, for complainant.
Bell & Hutdilnson and G. V. N. Lothrop,
for defendant.

GRAVES, C. J. The court below having
dismissed the complainant's bill after hearing on pleadings and proofs, he has appealed
to this coart.
He sets up a conveyance made by himself
and vcife to the Ionia & Lansing Railroad
Company in June, 1870, of certain ground on
his farm, for a track and depot, the subsequent consolidation of that company vrith the
Detroit, Howell & Lansing Railroad Company, and the assumption by the resulting organization of the name ascribed to defendants in the title of the cause.
The consideration clause of this deed stated
that the conveyance was made "in consideration of five hundred dollars and the covenant
to build a depot hereinafter mentioned," and
following the description and preceding the
was the following clause: "But
habendum
this conveyance is made upon the express
condition that said railroad company shall
build, erect and maintain a depot or station
house on the land herein described, suitable
for the convenience of the public, and that
at least one train each way shall stop at
such depot or station each day when trains
run on said road, and that freight and passengers shall be regularly taken at such depot." Apart from these passages the deed
was in common form, and silent in regard to
a depot.
Together with other matters not
necessary to be mentioned, the bill alleged acceptance of the deed, and that the company
built the road over the land granted, and
that for some time past the consolidated organization has used and occupied the road
for running trains;
that complainant. In
granting to the company, was largely influaccommodations,
in
enced by his expected
having a depot at his place, and the rise In
value which it would caui^e to his surrounding property; that by accepting the grant
the company became bound to perform as
specified in the second of the foregoing clauses, but have totally refused to comply with,
or abide by it, and that complainant is entitled to insist on specific performance, or if
that be found improper, then to such compensation as will indemnify him.
The answer asserts, and this is admitted,
that the deed was wholly prepared by complainant's legal adviser, and that complainant refused to convey on any other terms.
The answer then avers that the clause concerning a depot, and now assumed by complainant to operate as a covenant, is not one,

nor entitled to operate as one, but is simply
and purely a condition subsequent, and that
the company, having become satisfied that
compliance with it would be detrimental to
the public interest and tbeir own, decided not
to observe it, and had therefore refused to
abide by it.
The answer also claims the benefit of a
demurrer for want of equity.
A peculiar feature of this clause is, that it
is the grantee, and not the grantor, as is almost invariably the case, who maintains that
the important clause in the grant which the
grantor relies upon as a covenant, is a condition, and one, too, which the grantee has
distinctly violated. This is the more noticeable since one of the settled rules for deciding in doubtful cases that the writing is a
covenant,
and not a condition, is based on
the idea that a condition, as tending to destroy the estate, would be less favorable to
the grantee.
4 Kent, Comm. 129, 132.
The position of these parties confounds the
reason of this rule, and would dispense with
the rule itself if the case were a doubtful
one.
Catlin v. Springfield Fire Ins. Co., 1
Sumn. 434, 440, Fed. Cas. No. 2,522.
The real questions necessary to be decided
will hardly admit general reasoning or nice
deductions. Aside from reasons very manifest, they depend upon authority, and can
only be lawfully determined in accordance
with principles which have been fully recognized and adjudged. And the circumstance,
that one of the parties is a natural and the
other an artificial person, giyes no significance whatever to the legal merits, nor does
it in any manner bear upon the proper exposition and application of the controlling principles.

The complainant and the other party to the
grant, being both competent, and able to act
independently and look after their respective
interests, voluntarily bargained with each
other, and complainant, being assisted
by
counsel, caused a provision couched in terms
of his own choice to be incorporated in the
grant, and the grantee deliberately accepted
the grant so drawn, and the defendant, as
successor of the grantees, expressly and finally refuses to execute the provision in question.
After insisting that this provision was binding on them in no other sense or extent than
as a condition subsequent,
and as a necessary consequence
that it affords no basis
whatever for any relief exclusively dependent upon promissory undertaking, the defendant further insists that if the controverted
clause, or rather the clause of which the nature is controverted, were to be regarded as
promissory, still its positive enforcement must
be declined in equity, first, on the ground of
public policy, and second, on the ground that
its requirements are on the one band positively unsuitable to be enforced by chancery,
and on the other hand that in many indispensable particulars the subject matter is left
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too much at large, too vague, and too much
in want of detail, to admit of execution by
the court.
j^-'iDhe first question for consideration appears
naturally to be, whether the particular clause
in the deed is a covenant or mere condition
having no promissory force; and
subsequent,
this is purely a question of authority.
The
language of the clause itself is plain and unambiguous, and the grant must have effect
according to the legal interpretation and
meaning of its terms, and not according to
any erroneous impression either party may
have formed respecting its operation.
Furbush v. Goodwin, 5 Post. (N. H.) -125.
Much stress was placed by complainant's
counsel upon the phrase in the consideration
clause, which speaks of an after-mentioned
covenant to build a depot.
Now this expression must be taken to refer to the subsequent
clause about whose operation the parties differ, or it must otherwise be taken as a mere
purposeless expression.
The reasonable opinion would seem to be,
that this statement in the consideration
clause was actually intended to refer to the
later provision respecting the depot, and to
expressly mark that ti^e right it evidenced
was part of the consideration.
It is hardly admissible to suppose that the
grantor carefully introduced this phrase, and
then omitted to insert anything to satisfy
what he considered the phrase called for.
But, conceding the expression was meant to
apply to the subsequent passage, it is another and very different question, whether it is
entitled to control the proper meaning and
It may be fully adnature of that passage.
mitted that if the terms of the main clause
were not clear and strong to fix its legal
character, or if the other portions of the instrument were such as to cause the mind to
hesitate about its legal significance, the words
of the consideration clause might be resorted
to, to help to a conclusion in harmony with
But this
the literal import of these words.
Apart from the expression
is not the case.
in the consideration clause, the subsequent
provision, as well as the residue of the instrument, is too perfectly worded and too
precise, to admit of any doubt whatever.
Independently of such first expression, there
is no ambiguity, and no obscurity.
Now, in alluding as they did, when writing
down the statement of consideration, to the
positive provision as a covenant, we may suppose that at the most the parties manifested
their opinion of the legal nature of the stipBut as this clause was precisely in
ulation.
the form desired, their opinion of the character the law impressed upon it, or their idea
of the name belonging to it, whether indicated by giving it a specific designation, or in
some other way, cannot alter its necessary
The books are full of illustralegal natm-e.
tions of this point. When an instrument or
provision is clearly and distinctly so drawn
and consummated that the law at once at-
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and determines that it possesses a
legal nature, and exclusively belongs
to a given class of transactions, the parties cannot, by arbitrarily assigning a name
to it wholly foreign to its true character,
succeed
in transforming it, and so cause
it to stand and operate in a manner wholly
alien to it.
To conclude otherwise would be
to reject the legal criteria of certainty in
written transactions. Eadcliff v. Rhan, 5
Denio, 234; Scudder v. Bradbury, 106 Mass.
422; Pearce v. Grove, 3 Atk. 522; Rice v.
Ruddiman, 10 Mich. 125; Railroad Co. v.
Trimble, 10 Wall. 3(;7; 1 Cow. & H. Notes,
211 et. seq.
Even when the legislature holds
a mistaken opinion concerning the law, it
does not change it.
Postmaster General v.
Early, 12 Wheat. 136; Talbot v. Seeman, 1
Cranch, 1; Mersey Docks v. Cameron, 11 H.
li. 443, per Lord Chelmsford, page 518; Murray's Lessee v. Hoboken Land & Improvement Co., 18 How. 272, 285.
A plain condition cannot be Converted into a perpetual
covenant by calling it one. This sentence,
then, cannot be allowed to alter the intrinsic
nature of the main provision.
In noticing
the position that the consideration clause in
the deed ought to help to an opinion that the
second clause constituted a covenant, and not
a mere condition subsequent,
we have assumed that the terms of this second clause
are so clear and explicit that there is no room
for any real question touching its intrinsic
legal nature and true denomination. A few
words may be now proper to sustain the validity of this assumption. We have seen the
language of the provision; and its position
in the instrument, as well as its authorship,
has been explained.
How do the authorities apply to it? An estate upon condition is one which has a qualification annexed, by which, on the happening of a particular event, it may be created,
If set forth, the condienlarged or destroyed.
tion is express; and if it allows the estate to
vest, and then to be defeated in consequence
it is
of non-observance of the requirement,
2 Bl. Comm. c. 10;
a condition subsequent.
4 Kent, Comm. "Of Estates on Condition";

taches,
specific

Co.

Lift.

201a, 215a, 215b, 233b, 234b, 251b;

Com. Dig. tit.
Bac. Abr. tit. "Conditions";
"Conditions";
Shep. Touch, c. 6, "Of Conditions."
The author of the Touchstone says: "Conditions annexed to estates are sometimes so
placed and confounded amongst covenants,—
sometimes so ambiguously drawn,— and at all
times have in the drawing so much alflnity
with limitations, that it is hard to discern and
distinguish them. Know, therefore, that for
the most part conditions have conditional
words in their frontispiece, and do begin therewith; and that amongst these words there are
three words that are most proper, which, in and
of their own nature and efficacy, without any
addition of other words of re-entry in the conclusion of the condition, do make the estate conditional, as: proviso, ita quod, and sub condi-
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tione. And, tlierefore, if A grants lands to B, to
have and to hold to him and his heirs, provided
that,— or so as,— or under this condition,— that
B do pay to A ten pounds at Easter next;
this is a good condition, and the estate is conditional without any more words." Page 121.
See, in addition
last cited,
to the
books

I

Washt). Real Prop., and Hil. Beal Prop. The
question whether there is a limitation or a
condition, or whether there is a condition precedent or subsequent,
or whether what is to
be expounded is a condition or covenant, or
something capable of operating both ways,
frequently becomes very perplexing in consequence of the uncertain, ambiguous, or conflicting terms and circumstances involved; and
the books contain a great many cases of the
kind, and not a few of which are marked by
refinements
and distinctions which the sense
of the present day would hardly tolerate.
Where, however, the terms are distinctly
and plainly terms of condition, where the
whole provision precisely satisfies the requirements of the definition, and where the transaction has nothing in its nature to create any
incongruity, there is no room for refinement,
and no ground for refusing to assign to the
subject its predetermined legal character. In
such a case the law attaches to the act and
ascribes to it a definite significance, and the
parties cannot be heard to say, where there
is no imposition, no fraud, no mistake, that,
although they deliberately made a condition,
and nothing but a condition, they yet meant
that it should be exactly as a covenant.
Among the numerous cases serving to illustrate the subject, which have been examined,
the following may be referred to: Michigan
State Bank v. Hastings, 1 Doug. (Mich.) 225,
229, 230, 249-256; Merritt v. Harris, 102 Mass.
320; Tilden v. Tilden, 13 Gray, 103; Gray
V. Blanchard, 8 Pick. 284; Attorney General
V. Merrimack
Manuf'g Co., 14 Gray, 586;
Allen V. Howe, 105 Mass. 241; Jackson v.
Florence, 16 Johns. 47; Jackson v. Allen, 3
Cow. 220; Livingston v. Stickles, 8 Paige,
398; Stuyvesantv. Mayor, 11 Paige, 414; Palmer V. Ft. Plain & C. Plank-Road Co., 11 N.
Y. 376; Hefner v. Yount, 8 Blackf. 4.j.j; Cross
V. Carson, Id. 138; Sperry's Lessee v. Pond,
5 Ohio, 387; Wheeler v. Walker, 2 Conn. 196;
Willard v. Henry, 2 N. H. 120; Doe v. Asby,
10 Adol. & E. 71; Churchward v. Queen, L.
R. 1 Q. B. 173, per Shee, J., 211; Mead v. Ballard, 7 Wall. 290.
The cases are of course numerous where,
on controversy about the meaning or operation, the writing has been held either to create
a limitation or a covenant, or to work both
as a condition and covenant. But on examination it will appear that in all the cases in
which it has been deliberately determined
that the writing, though possessing many or
all of the characteristics of a condition, was
still susceptible of operating as a covenant,
there were grounds for claiming that promissory words existed, or at least words which,
in the light of pertinent facts, were fairly

capable of a promissory sense. Among the
cases of this class, are the following:
Spaulding V. Hallenbeck, 35 N. Y. 204; Stuyvesant
V. Mayor, ubi supra; Doe v. Watt, 8 Bam. &
C. 308.
And It is believed that no considered case
can be shown, that assumes to decide that a
writing which, like that before the court, precisely answers, in verbiage, position, and relative facts, to all the requirements of an express condition subsequent,
and stands without any thing except the hasty opinion of the
grantor to gainsay its apparent legal nature,
is either a covenant, or susceptible of being
proceeded on as a covenant, in opposition to
a claim by the grantee that it is a bare condition, and which by his non-observance
has entitled the grantor to forfeiture.
The result, upon the whole, is, that the provision relied on by complainant as a covenant
to be specifically enforced against the defendants, must be considered an express condition
subsequent,
and not a covenant, and not
specifically enforceable against defendants as
—^
one.
Having reached this conclusion, this opinion
might here end. But, as the case was fully
argued in another aspect, it is deemed admissible to go further.
Supposing it to be admitted that the provision in the grant is susceptible of being understood in a promissory sense, and is capable
of being considered as in the nature of an
agreement
by the defendants with the complainant, is it capable of specific enforcement
by the court?
.Setting
aside the objection
founded on public policy, which is not examined, are the requirements in the writing
of such a nature, and so fully and clearly
marked out, defined, identified, or indicated,
as to make specific execution by the court
practicable? We had occasion in the recent
case of Buck v. Smith, 29 Mich. 166, to submit some observations respecting the power
and duty of the court to execute agreements

for the performance of an indefinite number
and variety of future acts within the scope
of a business not distinctly and exactly mapped out and particularized,
and what was
there stated has some application here.
The jurisdiction of equity in specific performance proceeds on the supposition that the
parties have not only agreed, as between themselves, upon very material matter, but that
the matters so agreed on are of such a nature,
and the subjects of enforcement so delineated
or indicated, either directly or by reference to
something else, or so raised to view by legitimate implication, that the court can and may
collect, and in their proper relations, all the
essential elements, and proceed Intelligently
and practically in carrying into execution the
very things agreed on and standing to be performed.
If, however, it appears, either that the
things to be performed are in their nature
incapable of execution by the court, or that
needful specilications are omitted, or that
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material matters are left by the parties so obscure or undefined, or so in want of details,
or that the subjects of the agreement are so
conflicting or incongroous, that the court cannot say whether or not the minds of the parties met upon all the essential particulars, or
if they did, then can not say exactly upon
what substantial terms they agreed, or trace
out any practical line where their minds met,
the case is not one for specific performance.
As the court docs not malie contracts for
parties, so it never undertaiies to supply material ingredients which they omit to mention,
and which cannot be legitimately considered
as having been within their mutual contemplation.
And where the party to perform is
left by the agreement with an absolute discretion respecting material and substantial
details, and these are therefore indeterminate
and unincorporated until by his election they
are developed, identified, and fixed as constituents of the transaction, the court cannot
substitute its own discretion, and so by its
own act perfect and round out the contract.
If the court were to do this, it would be to
assume a right not belonging to it, but one
which the parties reserved to themselves.
Now what is it that the complainant in this
cause asks the court to execute'.'
It is— First, that defendants shall make and
maintain on the premises a depot or stationhouse, suitable for the convenience of the
public.
Second, that during all future time, when
trains run on the road, at least one train each
way shall every day stop thereat; and
Third, that in all future time freight and
passengers shall be regularly received and
discharged at such depot.
It is extremely plain that the requirements
for stopping trains and receiving and discharging freight and passengers were leading
objects, and that the building a station-house
was of secondary consideration.
The putting up of such a building could be of little
consequence if no trains stopped there.
The
other requirements should therefore be regarded as the chief subjects of complainant's
equity.
Supposing all other objections removed, is
it practicable for the court to execute them ?
May it take upon itself for all the future to
supervise the daily running and stopping of
trains, both of passengers and freight, and
the regularity of action in regard to the reception and discharge of passengers and
freight ?
If the writing embodies any promissoiy
agreement at all, It is that when and so long
as trains run on the road, one train each way
shall every day stop at this place, and also
that passengers and freight shall be there
regularly received and discharged.
Waiving all considerations of possible future action by government under the postal,
war, police, or other power, inconsistent with
any particular decree which might now be
made, can the court see that in all coming
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time these requirements are carried out?
Can it know or keep informed whether trains
are running, and what accommodations are
suitable to the public interest?
Can it see
whether the proper stoppages are made each
day? Can it take notice, or legitimately and
truly ascertain from day to day, what
amounts to regularity in the receipt and discharge of passengers and freight?
Can it
have the means of deciding at all times
whether the due regularity is observed? Can
it superintend and supervise the business,
and cause the requirements in question to be
carried out? If it can, and if it may do this
in regard to one station on the road, it may
with equal propriety, upon a like showing, do
the same in regard to all stations on the road,
and not only so, but in regard to all stations
on all the present and future roads in the
state.

That any such jurisdiction is impracticable,
appears plain, and the fault lies in the circumstance that the objects of the parties,
as they were written down by them, are by
their very nature insusceptible of execution
by the court.
In this connection we may refer to a few
cases.
Raynor v. Stone, 2 Eden, 128, was
a case for specific performance of several
stipulations by the defendant in a lease.
Among others, were agreements
to mend
hedges and fences, and keep the mansion
house and other buildings in repair. The defendant having demurred, Lord Northington
allowed the demurrer, and in the course of
his opinion observed,
that the remark of
counsel, that he had no otficer to see to performance, was very strong.
"How," he remarked, "can a master judge of repairs in
husbandry?
What is a proper ditch or fence
in one place, may not be so in another.
How
can a specific performance of things of this
kind be decreed?
The nature of the thing
shows the absurdity of drawing these questions from the proper trial and jurisdiction."
In Gervais v. Edwards, 2 Dru. & War. 80,
specific performance of an agreement
between the parties for straightening a crooked
river which divided their lands was sought,
and the contract contained stipulations for
mutual compensation for the soil which might
be shifted from one to the other, and in regard to the contingent damages which might
The complainant waived
afterwards happen.
all right on his part to future and contingent
The chancellor. Sir Edward Sugdamages.
den, refused to decree performance, however,
and some of his observations are so explicit
a!ud appropriate, that a somewhat extended
quotation will not be deemed objectionable.
He said: "As tar as the merits of the case
go, I would decree the specific execution of
this contract; but I do not see how it is possible. If I execute it at all, I must execute
it in toto; and how can execute it prospectively?
The court acts only on the principle
of executing it in specie, and in the very
terms in which it has been made; therefore,

I
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wben you come to tlie specific execution of a
contract containing many particulars, you
may see that it is possible to execute it effectively.
The court cannot say that when
an event arises hereafter, it will then execute It.
In the case of a decree for the execution of a contract for the sale of timber, it is
no objection that it is to be cut at intervals;
that is certain, and there mere delay will not
prevent the court from executing it; there
the agreement is executed in specie; the
court decrees to one the very timber contracted for, to the other the very price.
If am
called on now to execute this agreement,
can only specifically execute
a portion;
whereas
am bound to execute it all."
He
afterwards added, "No precedent has been
cited; but, indeed, none is necessary.
It is
a question of principle; and
am clearly of
opinion that if gave a decree now, it would
not be a specific execution of the contract,
but only a declaration that there ought to be
a specific execution of it hereafter.
must
therefore leave the plaintiff to his remedy at
law."
Blackett v. Bates, 1 Ch. App. 117, was
where an award required that the defendant
should execute to the plaintiff a lease of the
right of such part of a railway made by the
IJlaintiff as was on the defendant's land, the
lease to be in the words set out in the award;
and that the defendant should be entitled to
run carriages on the whole line, on certain
terms, and might require the plaintiff to supply engine power, while the latter should
have an engine on the road; and that the
plaintiff, during the whole time, should keep
the entire railway in good repair. Differences having arisen about carrying out the
award, a bill was filed for specific performance, which was demurred to generally, for
want of equity. In support of the demurrer
it was pertinently observed by counsel that
"whether if the court had legislative power it
would be desirable to make parties perform
in specie all manner of contracts, was not
then the question. That the court only decreed specific performance when it could dispose of the matter by an order capable of
being enforced at once, and did not decree a
party to perform a continuous duty extending
over a number of years, but left the pai-ty to
his remedy at law."
Lord Cranworth acceded to this view, and observed, "that the court
had no means of enforcing the performance
of daily duties during the term of the lease;
that it could do nothing more than punish
the party by imprisonment or fine, in case of
failure to perform them, and might be called
on for a number of years to issue repeated
attachments for default."
He cited Gervais
V. Edwards
with approbation.
In Marble Co. v. Ripley, 10 Wall. 339, the
court acted on the same principle. The contract concerned the use and mode of enjoyment of a quarry, and. contained particular
stipulations as to the futme rights and privileges of the parties. Among other things,

I
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the court remarked, that "if performance be
decreed, the case must remain in court forever, and the court to the end of time may be
called upon to determine, not only whether
the prescribed quantity of marble has been
delivered, but whether every block was from
the right place, whether it was sound, or
whether it was of suitable size or shape or
proportion. It is manifest that the court cannot superintend the execution of such a decree. It is quite impracticable, and it is certain that equity will not interfere to enforce
part of a contract, unless that part is clearly
severable from the remainder." Port Clinton
R. Co. V. Cleveland & T. R. Co., 13 Ohio St.
541, is cited with approval. Among other authorities which tend to illustrate the subject,
see Baldwin v. Society for Diffusion of Useful Knowledge, 9 Sim. 393; Hamblin v. Dinneford, 2 Edw. Ch. 529; De Rivafinolj v.
Corsetti, 4 Paige, 264; Sanquirico v. Benedetti, 1 Barb. 315; Dodd v. Seymour, 21 Conn.
476; Waters v. Taylor, 15 Ves. 10-25.
Without going further into this view of the
case, it is only needful to say, that it seems
obvious that the very nature of the provision
sought to be enforced is such as to render the
remedy impracticable.
But if this objection were not insuperable,
there would be still another in the want of details and lack of particularity and specification.
The specific location is not given for the
building, nor is there anything certain as to
the plan, size, shape, materials or arrangement of the building. All this appears to have
been left, by the assent of the parties, substantially to the judgment and discretion of
the grantees.

The only specification, the only limit upon
such judgment and discretion, the parties saw
fit to make, was that it should be suitable
for the convenience of the public. For many
purposes this might be considered
definite
enough.
It would be in a charter in which
the end to be obtained would be presented as
the object of the legislature, whilst everything
in regard to details and means would be rightly and purposely left to the company.
But
for a building contract, or an agreement to be
executed by the court, it Is not so.
the court were to attempt to decree, what
direction could It give as per contract, in regard to the plan, size, shape, materials, arrangement and cost?
what would now satisfy the interest of the public were known, it
might guide as to the present size and arrangement; but It could go no further. What
is needful now may be otherwise in time, and
future changes in the state of the country or
in business may whoUy disappoint all present calculations. The public interest may require many alterations. But the reference to
the public convenience gives no clue whatever as to the materials, or in regard to

If

If

other essential matters.
The other parts of the provision are also
marked by similar difficulties; but It is need-
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Among many othless to dwell upon them.
ers we cite the following authorities as going
to explain this feature of the case: McCllntock V. Laing, 22 Mich. 212; Tatham v. Piatt,
15 Eng. Law & Eq. 190; Harnett v. Yielding,
2 Schoales
& L. 549; Colson v. Thompson, 2
Wheat. 336; Boston & M. E. Co. v. Bartlett,
3 Cush. 224; German v. Machln, 6 Paige, 288;
v. Bennette, Har. (Mich.) 124;
McMurtrie
Webb V. Direct London & P. R. Co., 1 De
Gex, M. & G. 521, 9 Eng. Law & Eq. 249;
Stuart V. London & N. W. Ry. Co., 1 De Gex,
M. & G. 721, 11 Eng. Law & Eq. 112, and
comments on these cases In Hawkes v. Eastern Counties Ry. Co., 1 De Gex, M. & G. 757,
15 Eng. Law & Eq. 358, and 5 H. L. 331;

South Wales Ry. Co. v. Wythes, 1 Russ. &
186, 5 De Gex, M. & G. 880, and 31 Eng.
Law & Eq. 226. Also 3 Pars. Cent. 354 et
seq.; Fry, Spec. Perf. cc. 1, 3, 4.
On this phase of the case, then, the diflaculties are insurmountable.
The alternative request for an allowance of
damages, or something in the nature of compensation, by the court, must of course fail.
If the case stood upon any final ground
which would permit such an 'appeal to the
jurisdiction of chancery, it could not be justly sustained.
In the first place, the uncertainties and lack
of details which mark the case, the want of
land-marks, boundaries, and specifications,
the absence of proper data, and the aptness of
the subject for a jury, would induce the court
to decline. Pratt v. Law, 9 Cranch, 456;
Morss V. Blmendorf, 11 Paige, 277; Fry, Spec.
Perf. "Compensation," §§ 813, 814; 3 Pars.
Cont. 402, 403, and notes.
But again, if the writing is treated as a

J.
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promissory undertaking which is binding on
the defendant, what it stipulates for is chieflyand mainly a series of daily acts to extend
through all the future, and a full and complete award, which, according to the settled:
course of the court and the principles on
which alone it intervenes, is the only admissible one, would be utterly impossible upoikr
any data now afforded, or which can now beafforded.
So many changes of a nature to affect thequestion are not only possible but probable,,
that any attempt by the court to adjudgespecific compensation
in money, in lieu of performance for all future time of the requirements in the writing, would be wild and absurd.
A partial award, one for present damages, would not only be futile, but would bean unwarranted departure from principle.
The ground of equitable interference,
or at
least one ground, is, to do at once and in onecase final and complete justice. The court
always seeks to avoid piece-work determinations.
In the introduction to Adams, Eq. it is saidr
"The equity for performance with compensation may be enforced by either the vendor or
purchaser, but is of course more readily granted to the latter; in either case the defect must
and not a
be one admitting of compensation,
mere matter of arbitrary damages, and thegiven must be really compensacompensation
tion for a present loss, and not indemnity
against a future risk." Page 68. See, also,
the body of the work, page 109, margin, andC
cases cited.
For the reasons given the decree below must
be affirmed, with costs.
The other justices concurred.
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MAXUF'G

WM. ROGERS
(20

Atl.

467,

CO. v. ROGERS.

58 Conn.

356.)

Supreme Court of Errors of Connecticut.
17,

Feb.

1890.

Appeal from superior court, Hartford
county; Fenn, Judge.
This was a suit to enjoin the violation
of a contract between Frank W. Rogers
and the Win. Rogers Manufacturing Company and the Rogers Cutlery Company ai^'
follows: "(1) That said companies "will
employ said Rogers in the business to he
done by said companies, according to the
stipulations of said agreement, for the period of twenty-five years therein named, if
said Rogers shall so long live and dis-

charge the duties devolved upon him by
said Watrous as general agent and manager of the business to be done in common
by said companies, under the directions
and to the satisfaction of said general
agent and manager; it being understood
that such duties may include traveling for
said companies, whenever, in the judgment of said general agent, the interest o(
the business will be thereby promote-'
(2) The said companies agree to pay said
Rogers for such services so to be rendered,
at the rate of $1,000 per year for the first
five years of such services, and thereafter
the same or such larger salary as may be
agreed upon by said Rogers and the directors of said companies, said salary to
be in full during said term of all services to
be rendered by said Rogers, whether as an
employe or an ofiicer of said companies,
unless otherwise agreed.
(3) The said
Rogers, in consideration of the foregoing,
agrees that he will remain with and serve
said companies under the direction of said
Watrous, as general agent and manager,
including such duties as traveling for said
companies, as said general agent may devolve upon him, including also any duties
as secretary or other officer of either or
both of said companies, as said companies
may desire to have him perform at the
salary hereinbefore named tor the first five
years and at such other or further or different compensation
thereafter during the
remainder of the twenty-five years as he,
the said Rogers, and the said companies
may agree upon.
(4) The said Rogers
during said term stipulates and agrees
that he will not be engaged or allow his
name to be employed in any manner in
any other hardware, cutlery, flatware, or
hollow-ware business either as manufacturer or seller, but will give, while he shall
be so employed by said companies, his entire time and services to the interests of
said common business, diminished onlv by
sickness, and such reasonable absence for
vacations or otherwise as may be agreed
upon between him and said general agent. "
The complaint was held insufficient, and
the plaintiffs appealed.
F. Chatnberlin and E. S. White, for appellants. C. E. IngersoU and F. L. Hungerford, for appellee.

ANDREWS,

C.J. Contracts tor personal

service are matters for courts of law, and
equity will not undertake a specific performance.
2 Kent, Comm.
258, note
b;

Hamblinv.Dinneford,2Edw.Ch.529;
Sanquirico V. Benedetti,] Barb. 315; Haight v.
Badgeley, 15 Barb. 499; De Rivafinoli v.
Corsetti, 4 Paige, 264. A specific performance in such cases is said to be impossible
because obedience to the decree cannot be
compelled by the ordinary processes of the
court. Contracts for personal acts have
been regarded as the most familiar illustrations of this doctrine, since the court
cannot in any direct manner compel the
party to render the service. The courts in
this country and in England formerly held
that they could not negatively enforce the
of such contracts by
specific performance
means of an injunction restraining their
violation. 3 "Wait, Act. & Def. 754; Marble
Co. v. Ripley, 10 Wall. 340; Burton v. Marshall, 4 Gill, 487 ; De Pol v. Sohlke, 7 Rob.
(N. Y.)280; Kemble v. Kean, 6 Sim. 333;
Baldwin v. Society, 9 Sim. 393; Fothergill
V.Rowland, L. R.17Eq.l32. Thecourtsin
both countries have, however, receded
somewhat from the latter conclusiim, and
it is now held that where a contract stipulates for special, unique, or extraordinary
personal services or acts, or where the services to be rendered are purely intellectual,
or are peculiar and individual in their
character, the court will grant an injunction in aid of a specific performance.
But
where the services are material or mechanical, or are not peculiar or individual, the
party will be left to his action for damages. The reason seems to be that services of the former class are of such a nature as to preclude the possibility of giving the injured party adequate compensation in damages, while the lo.ss of services of the latter class can be adequately
compensated
by an action for damages.
2Story, Fq. Jur. § 958a ; 3 Wait, Act. & Def.
754; 3Pom.Eq. Jur. § 1343: California Bank
v.FresnoCanal,etc.,Co.,53 Cal.201; Singer
Se wing-Machine Co. v. Union Button- Hole
Co., 1 Holmes, 253, Lumley v. Wagner, 1
De Gex, M. & G. 604; Railroad Co. v. Wythes, 5 De Gex, M. & G. 880; Montague v.
Flockton, Li. R. 16 Eq. 189. The contract
between the defendant and the plaintiffs is
made a part of the complaint. The services which the defendant was to perform
for the plaintiffs are not specified therein,
otherwise than that they were to be such
asshould be devolved upon him bythegeneral manager; "it being understood that
such duties may include traveling for said
companies whenever, in the judgment of
said general agent, the interests of the
business will be thereby promoted;" and
also "including such duties as traveling
for said companies as said general agent
may devolve upon him, including also any
duties as secretary or otherofflcerofeither
or both of said companies as said companies may desire to have him perform."
These services, while they may not be material and mechauicul, are certainly not
purely intellectual, nor are they special, or
unique, or extraordinary; nor are they so
peculiar or individual that they could not
be performed by any person of ordinary
intelligence and fair learning. It this was
all there was in the contract it would be
almost too plain for argument that the
plaintiffs should not have an injunction.
The plaintiffs, however, insist that the
negative part of the contract, by which
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the defendant stipulated and agreed that
would not be engaged in or allow his
name to be employed in any manner in
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than the names of Smith or Stiles or John
Doe. There is nothing from which the
court can see that the use of the defendany other hardware, cutlery, flatware or ant's name by the plaintiffs is of any value
hollow-ware business, either as a manu- to them, or that its use as a stamp by
facturer or seller, fully entitles them to an their competitors would do them any ininjunction against its violation. Thej- jury other than such as might grow out
aver in the complaint, on information and of a lawful business rivalry.
If by reason
belief, that the defendant is planning with of extraneous facts the name of the defendcertain of their competitors to engage ant does have some special and peculiar
with them in business, with the intent and value as a stamp on their goods, or its use
purpose of allowing his name to be used or as a stamp on goods manufactured by their
employed in connection with such business rivals would do them some special injury,
as a stamp on the ware manufactured; such facts ought to have been set out so
md they say such use would do them that the court might pass upon them. In
great and irreparable injury. If the plain- the absence of any allegation of such facts
tiffs owned the name of the defendant as we niust assume that none exist. The
a trade-mark, they could have no difficulty plaintiffs also aver that the defendant inin protecting their ownership; but they tends to make known to their rivals the
make no such claim, and all arguments or knowledge of their business, of their cusanalogies drawn from the law of trade- tomers, etc., which he has obtained while
marks may be laid wholly out of the case. in their employ. But here they have not
There is no averment in the complaint shown facts which bring the case within
that the plaintiffs are entitled to use, or any rule that would require an employe
that in fact they do use, the name of the to be enjoined from disclosing business
defendant as a stamp on thegoods of their secrets which he has learned in the course
own manufacture, nor any averment that of his employment, and which he has conPeabody v. Norsuch use, if it exists, is of any value to tracted not' to divulge.
them. So far as the court is informed, the folk, 98 Mass 452. There is no error in the
defendant's name on such goods as the judgment of the superior court. Theother
plaintiffs manufacture is of no more value judges concurred.
he
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DANFORTH et al. t. PHILADELPHIA
CAPE MAY S. L. RY. CO.
(30 N. J. Eq. 12.)
Court of Chancery of New Jersey.

&

Oct. Term,

1878.

Bill for specific performance.
and answer.

J. W. Griggs, for
House, for defendants.
RUNYON,

Cli.

Heard on bill

complainants.

W. A.

The bill is filed to obtain

a decree for specific performance, by the defendants, of a contract entered into between
the complainants, partners in business, and
by
them, on the 19th of December,
1877,
which the former agreed to construct, equip
and finish, for the latter, a single-track, narrow-gauge railroad, and telegraph line m connection therewith, from the terminus of the

Camden, Gloucester & Mount Ephraim Railway to high-water mark in the city of Cape
May, with stations, engine and freight houses,
machine and repair-shops, turn-tables, waterstations, &c., &c., and all necessary terminal
facilities, for $2,000,000, payable in the capital
stock and first mortgage bonds of the company.
By the contract, the complainants were to
complete the work within five months after
the bonds were negotiated and sold at a price
not less than ninety cents on a dollar of the
par value thereof; and it was stipulated that
they should not be sold at less than that price
without the consent of both parties.
The bill states that the complainants entered
on the work, and proceeded with it from the
date of the contract to the 20th of February
following; that there was, at the latter date,
due to them, under the contract, the sum of
■¥40,000, or thereabouts; that they were then
entitled to have an estimate made, but the
defendants refused to make it, or to pay them,
or to carry out the contract, which the complainants allege would be of great value to
them if performed; and, further, that the defendants cannot respond in damages for their
refusal to cany out the agreement;
and that
the complainants could profitably dispose of
the bonds and stock stipulated for as payment.
The bill prays that the defendants may be decreed to specifically perform the contract generally, and, also, that they may be required to
make the estimate before mentioned, and deliver bonds and stock to the complainants for
the amount which may be found due them
thereon.

The defendants' answer admits the contract and declares their willingness to perform
it, but alleges their inability to do so by reason of the provisions of an act of the legislature of this state (a supplement to the general
railroad law), approved on the 19th of February, 1878. By one of those provisions the
provision of the original act requiring that the
articles of association should not be filed until
at least $2,000 of stock for every mile of the

proposed railroad should have been subscribed
and ten per cent, paid thereon, was altered
so as to require that the entire amount of
$2,000 per mile shall be paid to the treasurer
of this state, to be repaid by him to the directors or treasurer of the company in the
manner specified in the supplement,
as the
work of constructing the railroad shall proBy the other, the provision of the origgress.
inal act which authorized the mortgaging of
the road, &c., of the company, to secure the
payment of their bonds to an amount not exceeding
the amount of the paid-up capital
stock, was altered by adding a provision that
if any person or persons shall issue such bonds
to any greater amount than the amount which
at the time of such issue shall have been
actually paid up on the capital stock of the
company, he, she or they shall be guilty of a
misdemeanor,
and, on conviction, be punished
by fine of not more than $5,000 or imprisonment at hard labor for not more than three
years, or both, at the discretion of the court.
These provisions of the supplement were therein expressly made applicable to corporations
already organized under the original act. The
defendants state that they have expended all
the money received by them on account of
their capital stock in the work on the road,
and that they are not able to comply with the
provisions of the supplement, and that, by the
terms of the supplement, their charter Is forfeited, by reason of their failure to comply
with the provisions of that act.
There are several considerations which forbid the granting of the relief prayed for in
this suit. If this court would undertake the
performance of such a contract as that stated
in the bill, a contract for building and equipping a long line of railroad, building station,
freight and engine houses, &c., &c. (and the
current and great weight of authority is decidedly against it,— Story, Eq. Jur. § 726; Ross
V. Union Pac. R. Co., 1 Woolw. 26, Fed. Gas.
No. 12,080; Fallon v. Railroad Co., 1 Dill.
121, Fed. Cas. No. 4,629; South Wales R. Go.
V. Wythes, 5 De Gex, M. & G. 880), the disability of the defendants would be a sufficient
reason for refusing.
Courts of equity will
never undertake to enforce specific performance of an agreement where the decree would
be a vain or imperfect act. Tobey v. County
of Bristol, 2 Story, 800, Fed. Cas. No. 14,06.j.
And the incapacity of the defendant to carry
the contract into execution affords a ground
of defence in a suit for specific performance.

Fry, Spec. Pert § 658.
In this case the defendants are willing

to

perform their part of the contract if they can
lawfully do so. They have never refused to
issue their bonds and stock to the complainants In accordance with the terms of the contract, except because of the provisions of the
supplement above referred to, under which,
they apprehend they may have lost their corporate existence, and by which. If their corporate existence be not lost, their directors
and officers who should act in the matter

EQUITABLE REMEDIES.
-would be liable to severe and ignominious
punishment for so doing. P. L. 1878, p. 23.
They have not complied with the provisions
of the supplement in reference to the amount
to be paid in on their capital stock, and have
not been able and are not able to do so. Only
ten per cent, of the amount of their capital
stock has been paid in. Their corporate powers are, according to the supplement, extinct,
and the corporation is dissolved. P. L. 1878,
p. 22. The complainants, however, insist that
the supplement is an unconstitutional law; that
it destroys their contract, which existed when
it was passed, and which was founded on the
faith of the original act; that it deprives
them of their vested rights thereunder, and
that it should be declared to be unconstitutional, and its provisions, so far as they are
subject to that objection, disregarded. But it
is in nowise necessary to consider that question; for, if there were no other valid objection, this court would not, under the circum-
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stances of the case, declare that the apprehensions, or doubts at least, of the defendants,
as to the validity of the supplement, are whol-

ly groundless, and direct

them to proceed, notwithstanding the penalties above mentioned,
to issue bonds according to the contract and in
violation of the prohibition of the supplement;
to subject themselves to indictment for misdemeanor and the consequences of conviction.
It is enough that the legislature has forbidden
them to issue the bonds to induce this court
to refuse to order them to issue them. But,
further, there is at least doubt whether the
company still has a corporate existence.
Though the court might, if the case were
free from these difaculties, direct the defendants to make the estimate of work already
done prayed for in the bill (Waring v. Railway Co., 7 Hai-e, 482), yet, for the considerations already presented, that relief must also
be denied.

The bill will be dismissed.

J-f/^v'
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BECK

v.

ALLISON.

(56 N. Y. 366.)
Court of Appeals of New York.

April

21, 1874.

Action for specific performance of covenants to repair contained in a lease executed
by defendant to Luke Poole & Co., of premises 44 Vesey street. New York, wlilcli lease
The facts
was held by plaintiff as assignee.
are stated in the opinion.
Andrew Boardman, for appellant.
MadFarlaud, for respondents.

Wm. W.

GROVER, J. This action was brought by
the plaintiff as assignee of a lease made by
the defendant of the premises known as 44
Vesey street, in the city of New York, for
two years, containing a provision for a renewal, at tlae option of the lessees, for a further term of three years, by giving the lessor
notice as therein provided, which notice had
been given as therein provided, for the specific performance of au agreement made by
the lessor to repair damages caused by fire.
The lease provided that all other repairs were
to be made by the lessees, and the case shows
that this agreement of the lessor was interlined after the preparation, but before the execution of the lease. The case shows that the
premises were nearly destroj^ed by fire while
in the occupation of the plaintiffs, under the
lease, so as substantially to require rebuilding; but the trial judge found that they could
be repaired, and the defendant must, after affirmance of the judgment by the general
term, be held in this court concluded by this
finding. The judge further found that a reasonable time for doing the requisite repairs
was four months.
The question is thus presented whether
equity will enforce the specific performance
of an agreement for making repairs of this
character.
The learned chief justice who
gave the opinion of the general term, after
an elaborate and learned examination of the
English authorities, arrived at the conclusion
that equity would specifically enforce the
for making repairs. In this he
agreements
differs from Judge Story, who after an examination and citation of some of the leading cases relied upon by the learned judge,
adopts precisely an opposite conclusion.
1
Story, Bq. Jur. 726, §§ 720, 727.
The accuracy of the conclusion of Judge Story is
strongly corroborated by the fact that in this
state, and so far as I am aware, in this country, no court of equity lias ever attempted
the exercise of any such power. The same
conclusion is substantially adopted
l)y a
learned English author of a work upon this
particular branch of equity jurisprudence,
who refers to most of the cases relied ux)on
by the learned judge. Fry, Spec. Perf. 19, §
48. I shall refer to only a few of the cases
cited by the judge, although I have examined
nearly all. City of London v. Nash, 1 Ves.
11, more fully reported, 3 Atk. 512, decided
by Lord Hardwicke, is much relied upon in

the opinion. In this case the chancellor stated that equity would enforce the perf oi-mance
of a building contract, for the reason that it
was an entire thing, but not a contract for repairs. While I am unable to see if the former
is tlius enforced, why the latter should not be,
for the reason that the former would be attended b.y about the same difiiculties as the
latter, and a legal remedy would be equally
applicable to both, yet the case is authority

against the conclusion of the general term in
the present ca se, as this is an agreement for
making repairs. It may be further remarked, that a specific performance of the contract to rebuild was not decreed, the chancellor being of opinion that that would be inequitable under the circumstances, and the
party injured by the breach of the contract
was left to his legal remedy for the recovery
The judgment given is no auof damages.
thority for enforcing the specific performance
of contracts to build. In the subsequent case
of Lucas v. Commerford, 3 Brown. 166, it
was expressly held by Chancellor Thurlow,
that there could not be a decree to rebuild, as
the court could no more undertake the conduct of a rebuilding than of a repair. I think
the soundness of the reason given a full answer to the criticism of this chancellor contained in the opinion with a view to impair
the authority of the judgment given in this
In Rayner v. Stone. 2 Eden, 128, a
case.
demurrer to a bill for the specific performance of covenants contained in a lease to repair hedges and the mansion house, was susAmong the
tained by Lord Worthington.
reasons assigned for the judgment was that
the court had no officer to see to the performance, which the chancellor said was to
him very strong. He asks, how can a master
judge of repairs in husbandry, etc.? He adds
that it is said that this is an equitable right,
and that it was insisted that he should put
the plaintiff in a better state than what he
could be at law, but the court had no jurisdiction to strip the defendant of the right to
try the supposed breach of covenant at law.
Besides, how can a specific performance of
The nature
things of this kind be decreed?
of the thing shows the absurdity of drawing
these questions from their proper trial and
jurisdiction.
These reasons apply with all
their force, to an attempt to enforce the specific performance of the contract in question.
The court must first adjudge what repairs are
to be made and the time within which they
are to be done. When this is accomplished
The idea
more serious difficulties remain.
tliat a court can appoint a receiver to take
possession
of the property and cause the
work to be done, with money furnished by
the defendant, would be, in the language of
Lord Worthington, absurd. The mode, if undertaken, must be for the court first specifically to determine what shall be done, and
VFhen and how, and then to enforce performance by attachment, as for contempt in case
of alleged disobedience. Then will arise not
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only the question, whether there has been
substantial performance, and if found, not,
whether the defendant had any such excuse
therefor as will exonerate him from the contempt charged, and in case of performance,
but not in as beneficial a manner as adjudged, the compensation that should be
made for the deficiency.
It is obvious that
the execution of contracts of this description
under the supervision and control of the
court would be found very difficult if not impracticable, while the remedy at law would
in nearly if not in all cases afford full redress for the injury. It is for these reasons
that such powers have never been exercised
It was for these reasons
in this country.
that the court in South Wales R. Co. v.
Wythes, 5 De Gex, M. & G. 880, refused to
decree the specific performance of a contract
to construct a branch railway.
The case enforcing the specific performance of an agreement made by a railway company with a
land-owner, to construct an arch under their
road for his use, does not militate against
this doctrine. Damages in an action at law
would not, in such a case, afford adequate
redress.
Tlie same may be said of the case
enforcing a contract for the construction of a
wharf, etc. The want of an adequate remedy
at law has always been regarded as a proper
ground for sustaining a bill in equity. See
Wilson V. Furness R. Co., 9 Eq. Gas. 28.
What was said by Lord Hardwiciie in Rook
V. Worth, 1 "S'es. Sr. 460, was intended to apply to the particular facts of that case,
which related to questions as to the rights
of tenant in tail and the reversioner, which
could not well be protected in a legal action.
But I do not deem it necessary further to
As I understand
pursue the investigation.
the English cases, the power of enforcing the
specific performance of contracts for repairs
is not now exercised by courts of equity
there, and there is no authority for its exerThis being
cise by the courts of this state.
so, a court of equity had no jurisdiction as
such of the action.
But under the Code a plaintiff may unite
in the same complaint several causes of action, both legal and equitable, arising out of
the same transaction.
Code. § 1G7, subd. 1.
In the present case the rights of the plaintiff
under the agreement were stated in the complaint, and the failure of the defendant to
perform the same was also set out. The parties iiroeeeded to trial upon the claim made
by the plaintiffs for a specific performance of
the contract. The trial judge found that the
facts were not such as to authorize the granting of this relief, but as some evidence showing the value of the plaintifi^s' interest in case
of a prompt repair of the premises had been
given, the judge proceeded to give judgment,
that the lease should be canceled, and the
plaintiffs should recover of the defendant the
value of his interest in the premises, upon the
basis of the repairs to the building having
been completed in a reasonable time after the
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fire.
To this the defendant's counsel excepted. When the judge found that the plaintiffs
were not under the facts of the case entitled
to the equitable relief demanded (specific performance), the case as an action in equity
was terminated.
It then appeared that the
plaintiffs never had any equitable cause of
action against the defendant, adjudging a
cancellation of the lease was wholly immaterial.
This was the necessary result of a
recovery by the plaintiffs of their damages
for the unexijired term, consequent upon the
refusal of the defendant to perform his agreement to make the repairs.
The plaintiffs
could not recover these and retain any rights
under the lease.
Such a judgment in favor
of the plaintiffs would bar an action brought
by the defendant against them for rent.
Under a system vesting equity and legal ju-

risdiction in different tribunals, the former
after determining that the complainant had
no equitable cause of action, did not retain
jurisdiction for the purpose of giving such
relief as he would be entitled to at law.
Kempshall v. Stone, 5 Johns. Ch. 193, and
cases cited.
It was only where the plaintiff
was entitled to equitable relief upon the case
made by him, but which could not be awarded, for the reason that it was not in the power of the defendant to perform the judgment
granting it, or that such relief would be
harsh and inequitable under all the circumstances of the case, that the court, as a substitute therefor, awarded ah equivalent in
damages,
thus ending the aontroversy, instead of sending the parties to a court of law
That was not this case.
for that purpose.
There was no incapacity of the defendant to
specifically perform the contracts if the plaintiffs were entitled to such relief. The court
should have held that they were not so enThis as
titled upon the case made by them.
before remarked terminated the case as a
suit in equity; and under a system vesting
equitable and legal jurisdiction in different
tribunals, the complaint should have been disBut jurisdiction of both classes of
missed.
action is now vested in the same tribunal,
the mode of trial only being different. If the
complaint contains an equitable and also a
legal cause of action. If tlie plaintiff upon the
trial of the former fails in establishing a case
entitling him to relief, he has still a right to
a ti'ial of the legal cause of action set out.
The defendant is not therefore entitled to a
dismissal of the complaint until the latter
has been tried. In the present case, the complaint stated the agreement of the defendant
to make the repairs, and the neglect of the
defendant to perform it; it failed to state
some other facts essential to the right of
the plaintiffs to recover the damages thereby sustained. The complaint might therefore
have been properly regarded as setting out
an equitable cause of action only, and upon
the failure of the plaintiffs in establishing
such a cause, properly dismissed. But it was
in the power of the court, upon terms deem-
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«d just, to allow an amendment of the pleadings, so that a legal remedy might be had in
the action, as from the lapse of time the statute of limitations may bar another action. I
think an opportunity should be given to the
j)laintifCs to obtain a legal remedy in this by

the proper amendment, and securing to the
defendant his right of trial by jury.
The judgment appealed from must be reversed, and a new trial orderedAll concur.
Judgment reversed.

EQUITABLE KEMEDIES.
LEAR

V.

CHOUTEAU
(23

Supreme

et al.

111. 39.)

Court of Illinois.

Nov. Term, 1859.

Error to circuit court, St. Clair county; W.
H. Underwood, Judge.
Tills was a bill in chanceiy, i)y Pierre Chouteau, Jr., James Harrison and Felix Valle,
against Ferdinand Lear, to compel a conveyance to the complainants of certain coal and
therecoal lands, and privileges connected
with, purchased by the defendant, as was alleged, in trust for the complainants.
The attorney for the complainants testified
that he took down the notes from which the
exhibit was drawn from the directions of
Charles P. Chouteau and the defendant, when
together In his office; that he read the same
to the defendant, and said he believed it embodied the whole agreement, and all that was
necessary;
that the defendant replied, he believed it did; that the defendant was slightly
deaf; that when the agreement was drawn,
the "defendant expressly desired that some
time should be limited in it, in which he
should be required to commence operations,
and they fixed upon a month, that is to say,
understood Lear's wish at
this is what
the time."
The agreement or exhibit contained the following clause: That it "should not take effect until after one month's notice given to
said Lear, by Chouteau, Harrison and VaUe,
to that effect, unless the parties should mutually consent to a shorter time for the commencement of operations." Lear never signed
this agreement. The opinion states the other
material facts.

I

Koerner & Niles, John M. Krum, and E. W.
Decker, for plaintiff in error. George Trumbull, for defendants in error.

CATON, C. J. (after stating the facts).
There is no pretense for a resulting trust in
this case. The interests in the lands in controversy were purchased by Lear not for cash
down, but on time, to be paid for as the coal
should be taken out, and Lear gave his personal obligations for the payment of the purchase money, and took whatever title was
taken to himself. The agreement under which
these purchases were made could not create
a resulting trust, which can alone arise from
the fact, that a purchase is made In the name
of one, while the purchase money belongs to
another. Here no part of the purchase money
has been paid, and hence it is impossible that
a resulting trust could arise.
The subject matter of this controversy is
coal in lands, with the right to take and reThis is an interest in
move it therefrom.
lands, and by the statute of frauds all contracts concerning it are required to be in
writing, in order to be binding on the parties,
yet the well settled rules of both law and
equity require that those who would avoid
the obligations of such parol contracts by reason of the statute, must set up the statute by
HUTCH. EQ. JUB. — 16
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way of defense, or rely upon it by pleading
in some way, and if they will not do this, they
thereby impliedly waive the objection, that
the contract was not in writing. Here the
defendant has not relied upon the statute in
his answer, and it is now too late for him to
say that it was not in writing.
We must now
consider this case as, if no such statute existed.

We shall

assume, for the purposes of this
that the testimony of Mr. Hill shows
that Lear assented to the paper exhibit A, as
containing the terms of the agreement between
the parties under which these lands were purchased, and for which he agreed to assign
the contracts to the complainants, while we
confess that we are by no means satisfied
that such admission
was understandingly
made, or that Mr. Lear fully understood the
effect of the paper. But we shall place our
decision upon the terms and provisions of
the paper as exhibited. It shows such an
agreement as no court of chancery ever ought
to enforce specifically, even though the defendant agreed to all its terms. It is not every contract, although fairly and even understandingly made, which a com't of chancery
will decree to be specifically performed. Shall
we compel Lear to assign these purchases for
the consideration of the covenants and obligations which the complainants propose to asIt is a
sume by the execution of this paper?
paper by which Lear agrees to superintend
the opening and working these mines and to
devote all his time thereto, for which services the complainants are to pay him seventy
dollars per month till the mines are open, and
after that, two mills per bushel for the coal
Even
which shall be taken out and marketed.
if the contract stopped here, we cannot say
that it should be specifically performed. This
contract makes no provision for the payment
of the purchase money. By the original contracts to be assigned by Lear to the complainants, Lear had bound himself in personal
covenants to pay fifteen dollars per acre for
all the coal in ail these lands, and this paper
leaves him still obliged to pay this rent or
Was such the intention of
purchase money.
the pai-ties? Did Lear intend to bind himself
still to pay this money? Probably not, although such is the effect of the papers which
we are called upon to compel him to execute.
But the last clause in this exhibit "A," leaves
it without the least particle of value to Lear,
and places him' entirely at the mercy of the
complainants. It is this: "This agreement is
not to take effect until after one month's noHarritice given to said Lear by Chouteau,
son & Valle to that effect, unless the parties
hereto shall mutually consent to a shorter
time for the beginning of operations." Here
then the contract which constitutes the sole
consideration for these assignments is to remain a dead letter, till the complainants
choose to impart to it vitality by giving the
Till then, it is not to take
notice specified.
it is as if
effect; it is to have no existence;
decision,
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been written, except that Lear
is forever bound to hold himself in readiness
on one month's notice to enter into the service of the complainants on the terms specified. Of what worth is such a paper to
Lear— what consideration is it for the assignment of these purchases, which had cost him,
no doubt^ considerable labor and scientific
skill as a collier, as the case shows, and also
for which he had executed his obligations
amounting in the aggregate to a very large
sum? Nothing; absolutely nothing, and even
worse than nothing, for by it his hands would
be tied up so that he could not engage in other
enterprises of a permanent character, but
must ever stand with his hands folded, awaiting the pleasure of these gentlemen.
In such
a contract as this there is neither reciprocity,
fairness nor good conscience, and if the defendant was simple enough to consent to such
an agreement, a court of equity will not compel him to execute it specifically, but leave the
parties to their remedies at law, which has no
conscience and knows no mercy.
In order to
induce a court of equity to enforce specifically a contract, it must be founded on a good
consideration, it must be reasonable, fair and
just. If Its terms are such as our sense of

justice revolts at, this court wUl not enforce
it, though admitted to be binding at law.
Such is the character of this agreement —
there is not one reciprocal feature in it. Lear
is required to perform every thing on his
part, and binds himself to the performance
of future acts unconditionally, while the complainants are absolutely bound to nothing.
Some men delight in holding all the strings in
their own hands— holding others entirely at
their mercy, that they may make a merit of
justice and call it generosity, or crush down
their victim with a heavy hand and plead
the letter of the bond for a justification.
Such traits of character and such transactions are as abhorrent to equity as they are
detestable to the common appreciation of
mankind, and will look in vain for favor at
the hands of this court. "We will not say
that these complainants are fully obnoxious
to this censure, but this transaction looks
very like it if they fully comprehend the
scope of the agreement which they propose to give the defendant, and the position
in which they are seeking to place him.
The decree is reversed and the bill dismissed.

Decree reversed.

EQUITABLE REMEDIES.
JONES
(115

Supreme

V.

NEWHALL,

Mass. 244.)

Judicial Court of
Suffolk.

Massachusetts.

June 20, 1874.

Bill by Leonard S. Jones against Benjamin
B. Newhall to enforce specific performance
of a contract for tlie purchase of all the interest of complainant in the Worthington
Land Associates, and all the right and interest of Jones in any property belonging to
the Dorchester Land Association, the share
of said Jones consisting of 14 shares of stock
of said land association, together with two
certain mortgages.
Decree for plaintiff.
Case reported to the full court. Bill dismissed.
R. D. Smith & A. E. Jones, for plaintiff.
A. C. Clark, for defendant,

WELLS, J. Jurisdiction in equity is conferred upon this court by Gen. St. c. 113, §
2, to hear and determine "suits for the specific performance of written contracts by
and against either party to the contract,
and his heirs, devisees, executors, administrators and assigns."
The power extends alike
to written contracts of aU descriptions, but
its exercise is restricted by the proviso,
"when the parties have not a plain, adequate and complete remedy at the common
law." This proviso has always been so construed and applied as to make it a test, in
each particular case, by which to determine
whether jurisdiction in equity shall be entertained.
If the only relief to which the
plaintiff would be entitled in equity is the
same in measure and kind as that which he
might obtain In a suit at law, he can have
no standing upon the equity side of the
court, unless his remedy at law is doubtful,
circuitous, or complicated by multiplicity of
parties having different interests.
Charles
River Bridge v. Warren Bridge, 6 Pick. 376,
396; Sears v. Boston, 16 Pick. 357; Wilson
V. Leishman, 12 Mete. (Mass.) 316, 321; Hilliard v. Allen. 4 Cush. 532, 535; Pratt v.
Pond, 5 Allen, 59; Glass v. Hulbert, 102
Mass. 24, 27; Ward v. Peck, 114 Mass. 121.
In contracts for the sale of personal property jurisdiction in equity is rarely entertained, although the only remedy at law
may be the recovery of damages, the measure of which is the difference between the
market value of the property at the time of
the breach and the price as fixed by the
contract.
The reason is that, in regard to
most articles of personal property, the commodity and its market value are supposed
to be substantially equivalent, each to the
other, so that they may be readily interchanged.
The seller may convert his rejected goods into money; the purchaser,
with his money, may obtain similar goods;
each presumably at the market price; and
the difference between that and the contract
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price, recoverable at law, will be full indemnity. Jones v. Boston Mill Corp., 4 Pick.
507, 511; Adderley v. Dixon, 1 Sim. & S. 607;
Harnett v. Yielding, 2 Schoales & L. 549,
553; Adams, Eq. 83; Fry, Spec. Perf.
§§ 12,

It is otherwise with fixed property like
real estate.
Compensation
in damages,
measured by the difference in price as ascertained by the market value and by the contract, has never been regarded in equity as
such adequate indemnity for nonfulfillment
of a contract for the sale or purchase of
land as to justify the refusal of relief in
equity. When that is the extent of the
right to recover at law, a bill in equity is
maintainable, even in favor of the vendor,
to enforce fulfillment of the contract, and
payment of the full amount of the price
agreed on.
Old Colony Railroad v. Evans, 6
Gray, 25.
Although the general subject is within the
chancery jurisdiction of the court, yet inadequacy of the damages recoverable at law
is essential to the right to invoke its action
as a court of chancery in any particular case.
The rule is the same whether applied to the
contracts for the sale of real or of personal
estate.
The difference in the application
arises from the difference in the character
of the subject-matter of the contracts in respect to the question whether damages at
law will afford full and adequate indemnity
to the party seeking relief.
If the character
of the property be such that the loss of the
contract will not be fairly compensated in
damages based upon an estimate of its market value, relief may be had in equity,
whether it relates to real or to personal estate.
Adderley v. Dixon, 1 Sim. & S. 607;
Duncuft V. Albrecht, 12 Sim. 189, 199; Clark
V. Flint, 22 Pick. 231; Story, Eq. Jur. § 717;
Adams, Eq. 83; Fry, Spec. Perf. §§ 11, 23,
30,

37.

The property in question in this

case ap
pears to be of such a character.
It is not
material, therefore, whether the interest of
the plaintiff is in the nature of realty or of
personalty.
But the relief he seeks is not
such as to require the aid of a court of
equity. At the time this bill was filed the
only obligation on the part of the defendant
to be enforced either at law or in equity
was his express promise to pay a definite
sum of money as an installment towards the
purchase of certain property from the plaintiff. That promise is supported by the executory agreement of the plaintiff to convey
the property, contained in the same instrument, as its consideration; but in respect of
performance the several promises of the defendant are separable from the entirety of
the contract, and each one may be enforced
by itself as an assumpsit.
The plaintiff Is
not obliged to sue in damages upon his contract as for a general breach. He may recover at law the full amount of the install-
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ment due.
In equity he can have no decree
beyond that. He cannot come into equity
to obtain precisely what he can have at law.
Howe T. Nickerson, 14 Allen, 400, 406;
Jacobs V. Peterborough & S. E. Co., 8 Cush.
223; Gill v. BickneU, 2 Cush. 355; Eussell
V. Clark, 7 Cranch, 69.
The plaintiff has no occasion for any order
of the court in regard to performance by himself. At most, all that is necessary for him
to do in order to recover his judgment at
law, is to offer a conveyance of a portion of
his interest coiTespondlng to the amount of
the installment due.
We do not regard the fact, stated in the
report, that the defendant "also refused to
pay an assessment then due, or about to become due," for which he was bound by the
contract to provide, and hold the plaintiff
harmless; because that is immaterial upon
demurrer, there being no allegation in the
bill in reference to it. And besides, there
would be sufficient remedy at law for such a
breach, if it were sufficiently alleged and
proved.
If the plaintiff will be compelled to bring
several actions for Ms full remedy at law,
it is because he has a contract payable in
installments; that is, he may have several
causes of action.
But he may sue them severally, or he may join them all in one suit,
when all shall have fallen due, at his own
election.
He is not driven into equity to
escape the necessity of many suits at law.
It is true, as the plaintiff insists, that
a diiierent rule exists in the English courts
of chancery, and that in numerous cases, not
unlike the present, relief in equity has there
been granted by decree for payment of a
sum of money due by contract, although
equally recoverable at law. The maxim,
which, as we apply it, makes the want of
adequate remedy at law essential to the
right to have relief in equity in each case,
has always been attached to chancery jurisdiction. But in the English courts it has
been rather by way of indicating the nature
and origin of the jurisdiction, and defining
the class of rights or subjects to which it
attaches, than as a constant limit upon its
exercise.
Courts of chancery were created
to supply defects in proceedings at common
law. Story, Eq. Jur. §§ 49, 54. Their jurisdiction grew out of the exigencies of the
earlier periods in the judicial history of the
country, and was from time to time enlarged
to meet those exigencies. Its limits, having
become defined and fixed by usage, have not
contracted as the jurisdiction of the common-law courts was extended.
It has always been held that jurisdiction once acquired in chancery, over any subject or class
of rights, is not taken away by any subsequent enlargement of the powers of the
courts of common law, nor by reason of any
new modes of remedy that may be afforded
by those courts. Story, Eq. Jur. § 64i; Snell,

Eq. 335;

J.

Slim v. Croucher,

1

De Gex, F. &

518.

Hence arose a wide range of concurrent
jurisdiction, within which chancery proceeded to administer appropriate remedies, without regard to the question whether a like
remedy could be had in the courts of law.
Colt V. Woollaston, 2 P. Wms. 154; Green v.
Barrett, 1 Sim. 45; Blain v. Agar, 2 Sim.
289; Cridland v. De Mauley, 1 De Gex & S.
459; Evans v. Bicknell,
6 Ves. 174; Burrowes V. Lock, 10 Ves. 470. One of its maxims was that there must be mutuality of
right to avail of that jurisdiction. Accordingly, if the contract or cause of complaint
was such that one of the parties might require the peculiar relief which chancery
alone could afford, it was frequently held
that the principle of mutuality required that
jurisdiction should be equally maintained in
favor of the other party, who sought and
could have no other relief than recovery of
the same amount of money due or measure
of damages as would have been awarded by
judgment in the court of law. Hall v. Warren, 9 Ves. 605; Walker v. Eastern Counties Ky. Co., 6 Hare, 594; Kenney v. Wexham, 6 Madd. 355.
In contracts respecting land there is an
additional consideration for maintaining jurisdiction in equity in favor of the vendor
as well as the vendee, which Is doubtless
much more influential with the English
courts than it can be here; and that is the
doctrine of equitable conversion. It is referred to as a reason for the exercise of jurisdiction at the suit of the vendor, in Cave
V. Cave, 2 Eden, 139; Eastern Counties Ry.
Co. V. Hawkes, 5 H. L. Cas. 331; Fry, Spec.

Perf.

In

§ 23.

Massachusetts, instead of a distinct and
independent court of chancery, with a jurisdiction derived from and defined and fixed
by long usage, we have certain chancery
powers conferred upon the court of common
law, whose jurisdiction and modes of remedy as a court of law had already become extended much beyond those of English courts
of common law, partly by statutes and partly by its own adaptation of its remedies to
the necessities which arose from the absence
of the court of chancery. This difCerence in
the relations of the two jurisdictions would
alone give occasion for different rules governing their exercise. Black v. Black, 4 Pick.
234, 238; Tirrell v. Merrill, 17 Mass. 117, 121;
Baker v. Biddle, Baldw. 394, Fed. Cas. No.
764.

The successive statutes by which the equity powers of this court have been conferred or enlarged have always affixed to their
exercise the condition that "the parties have
not a plain, adequate, and complete remedy
at the common law." This has been construed as referring "to remedies at law as
they exist under our statutes and according to our course of practice." Pratt v. Pond,
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It has also been repeatedly held
that, in reference to the range of jurisdiction conferred, the several statutes were to
be construed strictly.
Black v. Black, and
UhCiTles River Bridge v. Warren Bridge, ubi
supra. No reason or necessity remains for
the maintenance of concurrent jurisdiction,
except for the sake of a more perfect remedy in equity when the plaintiff shall establish his right to it. And such we understand
to be the purport and intent of our statutes upon the subject.
Milkman v. Ordway, 106 Mass. 232; Angell v. Stone, 110
Mass. 54.
A similar restriction upon the equity jurisdiction of the federal courts Is so construed
with great strictness. Oelricks v. Spain, 15
Wall. 211, 228; Grand Ohute v. Winegar,
Id. 373; Phoenix Mut. Life Ins. Co. v. Bailey,
13 Wall. 616; Parker v. Winnipiseogee
Lake
Ootton & Woollen Co., 2 Black, 545; Baker
V. Biddle, Baldw. 394, Fed. Cas. No. 764.
See, also. Woodman v. Freeman, 25 Me. 531;
I'iscataquis F. & M. Ins. Co. v. Hill, 60 Me.

5 Allen, 59.

178.

Even in courts of general chancery powers
and of independent organization, while the
power to entertain bills relating to all matters which in their nature are within their
concurrent jurisdiction is maintained, yet
the usual course of practice is to remit parties to their remedy at law, provided that
be plain and adequate, unless for some reason of peculiar advantage which equity is
supposed to possess, or some other cause
influencing the discretion of the court. Kerr,
Fraud & M. 45; Blsp. Eq. § 200; also. Id.
§ 37; Snell, Eq. 334; Clifford v. Brooke, 13
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Ves. 131; Whitmore v. Mackeson, 16 Beav.
126; Hammond v. Messenger, 9 Sim. 327;
Hoare v. Bremridge, L. B. 14 Eq. 522, 8 Ch.
App. 22.
The doctrine of Colt v. Woollaston, 2 P.
Wms. 154, and Gvpen v. Barrett, 1 Sim. 45,
thougn not expressly overruled, has been
questioned (Thompson v. Barclay, 9 Law J.
Ch. 215, 219), and does not seem to govern
the usual practice of the courts. See cases
above cited, and Newham v. May, 13 Price,
749.

But, independently of statute restrictions,
the objection that the plaintiff may have a
sufficient remedy or defense at law in the
particular case is a matter of equitable discretion, rather than of jurisdictional right;
and is therefore not always available on
demurrer. Colt v. Nettervill, 2 P. Wms. 304;
liamshire v. Bolton, L. R. 8 Eq. 294; Hill v.
Lane, L. R. 11 Eq. 215; Barry v. Croskey, 2
Johns. & H. 1.
According to the practice in this commonwealth, on the other hand, under the statutes relating to the exercise of jurisdiction
in equity, a bill is demurrable, not only if
it show that the plaintiff has a remedy at
law, equally sufficient and available, but also
if it fail to show that he is without such
remedy. Pool v. Lloyd, 5 Mete. (Mass.) 525,
529; Woodman v. Saltonstall, 7 Cush. 181,
Pratt V. Pond, 5 Allen, 59; Clark v. Jones,
Id. 379; Metcalf v. Cady, 8 Allen, 587; Mill
River Loan Fund Ass'n v. Claflin, 9 Allen,
101; Com. V. Smith, 10 Allen, 448; Bassett
V. Brown, 100 Mass. 355, 105 Mass. 551, 560.
The demurrer, therefore, must be sustained, and the bill dismissed.

EQUITABLE REMEDIES.

246

MARGRAE^
(57

Commission

v.

MUIR.

N. Y. 155.)

of Appeals of New York.

Jan.

'i'erm, 1874.

Appeal from order of the general term of
tlie supreme court in the Second judicial department, reversing a judgment in favor of
plaintiff, entered upon the report of a referee and granting a new trial.
This action was against the vendor for specific performance of a contract to convey a
lot of land, situate in Westchester county,
and for damages for breach of the contract
in case it could not be specifically performed.
The defendant is the widow of Alexander
Muir, who died intestate in 1858, seized of a
He left
lot of land in Westchester county.
six children, three of whom were yet minors,
when the contract in question was made.
The defendant, with her children, resided in
Brooklyn, and the plaintiff resided in WestShe
chester county, near the lot in question.
did not know what the lot was worth, but
he knew it was worth $2,000 in consequence
This knowledge
of its recent rise in value.
he concealed from the defendant and contracted with her to purchase it for $800. She
contracted in her own name, expecting that
those of her children who were of age would
unite with her in the conveyance, and that
she could get from the court the right to convey On behalf of her minor children. Before
the making of the contract, the lot had been
sold for taxes, and a lease thereof given in
At the time of makpursuance of such sale.
ing the contract, the plaintifC knew that the
lot belonged to defendant's children, and that
proceedings would have to be taken In some
court to give her the right to convey; and
he also knew that the land had been sold for
taxes, and this latter fact she did not know.
The referee found that the lot was worth
$2,000, and ordered judgment for the plaintiff for $1,200, the difference between the conFurtract price and the value of the lot.
ther facts appear in the opinion.

John Flanders, for appellant.
Glassey, for respondent.

Samuel

J.

EARL, C. This was an unconscionable
contract and could not be specifically enforced
on the ground of the inadequacy of the consideration. The plaintiff lived near the lot
The defendant lived at
and knew its value.
a distance and did not know its value. While
the plaintiff did not make any misrepresentations, he concealed his knowledge of the recent rise In value of the lot and took advantage of her ignorance, and thus got from her
a contract to convey to him the lot for but a
little more than one-third of its value. Such
a contract. It is believed, has never yet been
enforced in a court of equity in this country.
When a contract for the sale of lands is fair
and just and free from legal objection, it is
a matter of course for courts of equity to

specifically enforce it. But they will not decree specific performance in cases of fraud
or mistake, or of hard and unconscionable
bargains, or when the decree would produce
Injustice, or when such a decree would be
inequitable under all the circumstances. 2
Story, Eq. Jur. § 769; Will. Eq. Jur. 262;
Osgood V. Frankhn, 2 Johns. Oh. 1, 14 Johns.
527; Seymour v. Delancy, 6 Johns. Oh. 222,
3 Cow. 531.
Formerly, in case courts of equity refused
specific performance on the ground of mere
inadequacy of consideration, the party claiming performance stiU had his remedy by a
new action in the courts of law for damages
for the breach of contract, and in such courts
mere inadequacy of consideration, not so
great as to be evidence of fraud, was never
Hence if this action had been
a defense.
brought before the Code in the court of chancery, the equity of the bill being denied, jurisdiction of the action would not have beevi
retained to award such damages for a breach
of the contract as could be recovered in a
But the plaintiff would have
court of law.
been obliged to commence a new action at
This practice
law to recover his damages.
has however been changed by the Code; ana
now, equitable and legal jurisdiction being
united in the same court, a party can unite
in the same complaint both legal and equitable causes of action arising out of the same
Code, § 167.
I suppose it is
transaction.
perfectly competent for a party to set forth
in his complaint a cause of action for specific
performance of a contract to convey land,
and also a cause of action for damages for
breach of the contract, in case for any reason
it cannot be performed. If upon the trial, it
turns out that for any reason the equitable
relief cannot be granted, the plaintiff can
yet recover his damages if he is entitled to
any. Barlow v. Scott, 24 X. Y. 40; Bradley
V. Aldrich, 40 N. Y. 504; Pumpelly v. Phelps,
Id. 59.
In this case the referee denied the equitable relief, but awarded damages
for the
breach of the contract, and in this he did not
err, provided he adopted the proper rule of
damage.
The referee allowed the plaintiff
as damages the difference between the contract-price and the value of the land, thus
placing him in the position he would have
been if the contract had been performed.
In this I think he erred. The general rule in
this state, in the case of executory contracts
for the sale of land. Is that in the case of
breach by the vendor, the vendee can recover
only nominal damages, unless he has paid
part of the purchase-money, in which case he
can also recover such purchase-money and
interest.
Mack v. Patchin, 42 N. Y. 167;
Bush V. Cole. 28 N. Y. 2G1; Pumpelly v.
Phelps, supra. See, also, Lock v. Furze, L.
R. 1 0. P. 441; Engle v. Fitch, L. R. 3 Q.
B. 314. But to this rule there are some exceptions based upon the wrongful conduct of
the vendor, as If he is guilty of fraud or caa
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ooDTey, but will not either from perverseness
or to secure a better bargain, or if he has
covenanted to convey when he knew he had
no authority to contract to convey; or where
it is in his power to remedy a defect in his
title and he refuses or neglects to do so, or
when he refuses to incur such reasonable expenses as would enable him to fulfill his contract. In all such cases, the vendor is liable

to the vendee for the loss of the bargain, under rules analogous to those applied in the
Here no fraud
sale of personal property.
He linew
was perpetrated on the vendee.
that the vendor did not have title to the
lands, and that she could not convey to him
without authority from some court; and he
knowing that the land was wox-th $2,000,
may be presumed to have known that no authority could be obtained to convey the land
for $800, without in some way practicing an
imposition upon the court. This latter knowlBelieving, as she did,
edge she did not have.
that $800 was a fair price for the land, she
had no reason to doubt that she could obtain authority to convey. Further than this,
he knew that the land had been sold for taxes
and a lease given. This she did not know.
Under these circumstances, she could not get
authority from the court to make a conveyance upon behalf of her minor children, and
it appears that she could not procure the tax
title. Hence, there is no ground for imputing to her any blame for not making such a
conveyance as her contract called for. These
facts do not call for the application of an exceptional rule of damages in this case.
The case of Pumpelly v. Phelps, supra, is
the widest departure from the general rule
of damages in such case that is to be found
in the books. In that case it was held, that
where the vendor, in an executory contract
for the conveyance of land, knew at the time
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made the contract that he had no title,
although he acted in good faith, believing
that he could procure and give the purchaser
a good title, he was yet liable for the difference between the contract-price and the value of the land.
But there are two features
which distinguish this case from that. In
that case, the vendee did not know that the
vendor had no title. Here, he did know it,
and he knew also that she could get no title
without imposing upon some court. Here also, even if she could have procured the authority of some court to convey, she still
would have been unable to give such a title
as her contract called for, on account of the
outstanding tax title which was unknown to
her when she contracted and which she could
not procure.
The plaintiff agreed, subsequently, to the
making of the contract, if defendant would
abate $100 from the contract-price, that he
would, at his expense, conduct the proceedings to procure from the court authority to
convey, she co-operating with him and would
subject to the tax title.
take a conveyance
This did not alter the position of the parties
so as to affect this case. She was in no sense
culpable in not co-operating with him in imposing upon some court, and to shield her
from the damages claimed in this case, she
was not obliged to allow him any thing on
account of the tax title. I am therefore of
opinion that the referee erred in the rule of
The recovery should have
damages applied.
been confined to the purchase-money paid
($25) and the interest thereon.
The general term did not therefore err in
reversing the judgment, and its order should
be affirmed and judgment absolute ordered
against the plaintiff, with costs.
he

All

concur.

Order affirmed and judgment accordingly.
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BIRD

V.

(30

Supreme

HALL

et al.

Mich. 374.)

Court of Michigan.

Oct. Term, 1874.

Appeal from circuit court, Marquette county; in chancery.

Parks & Hayden and Mitchel & Pratt, for
complainant. Ball & Black and C. B. Grant,
for defendants.
COOLBY,

J. A

short statement of this
in the bill, is, that
Bird contracted to purchase a lot of land of
Hall, and has partly paid for it; that lie then
contracted to sell the same land to McPee,
who also paid for it in part and was put in
possession, the balance of the purchase price
not being yet due; that Hall then, in disregard of complainant's rights, has given McFee a conveyance; that McFee is irresponsiis
ble, and complainant by this conveyance
deprived of his security for the balance
which is to become due to him hereafter from
JIcFee; and the bill prays that McFee be decreed to convey to complainant in speciflc
performance of the contract of Hall, in whose
shoes as his assignee he now stands.
It seems clear that a conveyance as prayed by the bill would be strictly equitable,
as it would place the parties where they have
agreed to place themselves by their contracts.
Complainant was entitled to a conveyance
from Hall on payment of the balance due
him, which he has offered to make, and he
case,

as It is set forth

was then entitled to hold the title until he is
paid in full by McFee. This is conceded by
defendants, but they insist that complainant
has at law an ample remedy against Hall,
if he suffers a loss in consequence of Hall's
conveyance to McFee, and that as it is not
alleged that Hall is irresponsible, there is no
sufficient ground for equitable interference.
What complainant loses by this conveyance is his security for the ultimate payment
by McFee. Whether a loss of the security
would result in loss of the debt cannot yet
be determined, and any present right of action at law against Hall would give him
nominal damages only. A right of action
against him at a future day, after the personal remedy against McFee had proved ineffectual, might or might ncft find him in
condition to respond, even if it be conceded
that at present he is entirely responsible.
Complainant cannot justly be compelled to
run this risk. These parties cannot be allowed to deprive him of his security and turn
him over to the contingencies of successive
suits at law after his demand has matured.
He has a right to be protected against the
suits and the contingencies by having ample
and effectual security in his own hands, and
the remedy in equity was alone adequate to
the case.
The decree must be reversed with costs,
and the cause remanded, with directions to
the court below to overrule the demurrer and
allow the defendant McFee to answer.
The other justices concurred.
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MERCHANTS' BANK
(55 N.

Y.

v.

THOMSON.

7.)

Court of Appeals of New York.

Nov. 11, 1873.
Appeal from order of general term of the
supreme court In the Fourth judicial department, aflarming conditionally an order of special term directing Theodore F. Tuttle, a purchaser at a foreclosure sale, to complete his
purchase.
This action was to foreclose a mortgage executed by the defendant, William P. Thomson,
to Guevera M. Waite, conditioned for the
payment of $1,070 In one year from date.
Helen A. Thomson, the wife of the mortgagor,
was made a nominal party defendant. Thei-e
were, however, no averments in the complaint
relating to her. She did not join in the mortgage, which was upon the undivided onefourth part of certain real estate situate in
the city of "Watertown. Personal service was
had upon all the defendants, and no defence
was interposed by any of them. The whole
amount of the mortgage was due. The usual
decree of foreclosure was entered May 10,
1872.
A. W. Wheelock, sheriff of Jefferson
county, was directed by the decree to conduct
the sale, which took place June 6, 1872.
The premises were struck off to Theodore
F. Tuttle, for $3,350, he being the highest bidder. The purchaser requested a delay for a
short time; this was granted, and at the suggestion of the sheriff that a specified time
should be stated by the terms of sale, it was
agreed to be completed on the tenth of June.
After the sale Tuttle requested to be released,
upon the ground that his bid was too high, but
this plaintiff refused and Tuttle was repeatedly urged to complete the sale. On the twenty-fifth of June, the sheriff formally tendered
to him a deed of the premises and demanded
payment.
On the 5th of July, 1872, an order
was made by Mr. Justice Mullin, requiring
Tuttle to show cause at an adjourned special
term, on the tenth of the same month, why he,
Tuttle, should not pay the amount of his bid,
and receive from the sheriff a deed. On that
day a hearing was had at said special term;
Tuttle appeared and opposed on the ground of
defect of title, because of the inchoate dower
right of Helen A. Thomson. An order of reference was granted to a referee to inquire as
to the facts and circumstances occurring at
the sale, etc., and report the same, with his
opinion. Pursuant to this order, the testimony of Tuttle and others was taken by said
referee, who reported the same, with his opinion that Tuttle should be required to receive
the sheriff's deed and pay the amount of his
bid. Pending the taking of the testimony before the referee, Helen A. Thomson, for the
purpose of relinquishing her contingent dower
right, executed a quit-claim deed of the premises to J. F. Moffatt, who, with his wife, also
executed a quit-claim deed to Tuttle. Upon
motion to confirm the report, the special term
ordered that Tuttle complete his purchase by
receiving the sheriff's deed of the premises and
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the quit-claim
chase-price,

deeds,

and paying

the pur-

with interest from day of

sale.

Upon appeal to the general term it was ordered that such order be reversed, unless
plaintiff should, within thirty days, deliver toTuttle a valid release of the dower right of
the mortgagor's wife, together with the sheriff's deed; if such release and deed were so.
delivered, then order affirmed.
L. J. Dorwin, for appellant. Samuel Hand,

for

respondent.

FOLGER, J. When Thomson executed themortgage which was foreclosed, he was married. The mortgage was not given for the purchase-money, nor did his wife join In executing It. Hence it did not affect her inchoate
right of dower in the premises.
Though she
was made a party to the action of foreclosure,,
she was not barred of that right by the judgment therein. There is no allegation in thecomplaint that the mortgage was prior, or superior, or hostile, to her right or interest.
There is the general clause in the judgment
that the defendants be foreclosed of all right
in the premises.
But her inchoate right of
dower was not in issue, and there could be no.
valid adjudication adverse to it. Moreover a
foreclosure action is not the proper mode tolitigate rights claimed in priority or hostility
to the mortgage.
A judgment passing upon
them is erroneous.
A person claiming dower
by title paramount to the mortgage cannot bebrought into court in such a suit to contest
the validity of her dower. Lewis v. Smith,
9 N. Y. 502.
The position is the same as
she had not been made a party to the foreclosure action.
The title made by the referee's sale in the
action was subject then to this inchoate right
of dower. And that was the sole objection ta
the title, made by the purchaser. It is ordinarily a good objection. Where there is an
outstanding inchoate right of dower in thepremises,
unknown to the purchaser at thetlme of the sale, the court will not compel
him to take a deed and complete his purchase.
Fltts V. Hoitt, 17 N. H. 530; Mills v. Van
Voorhies, 20 N. Y. 412. And see Simar v. Canaday, 53 N. Y. 298. And this is so in judicial
sales when the sale is not made at the risk of
the purchaser. McGown v. Wilkins, 1 Paige,
120; Spring v. Sandford, 7 Paige, 550.
The
attempt to obviate this objection by the execution and tender of the quit-claim deed from
the wife to Moffatt, and of that from hlm>
to the purchaser, though it showed the willingness of the vendor to meet the requirements
of the referee and of the court at special term,
was futile. Moffatt was a stranger to the title..
A quit-claim or release, by a married woman
to a stranger to the title, is ineffectual to divest her of an inchoate right of dower. Malloney v. Horan, 49 N. Y.
Marvin v.
Smith, 46 N. Y. 571. But a release from thewife, executed directly to the purchaser, in.
connection with the sheriff's deed to him,
will free the premises and give him a good.

if

Ill;
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The order of the general term
title thereto.
directs this. There is no suggestion but that
this direction has been or will be followed,
and we must treat the case as if it had been
■done.

Then the only groUnd upon which the purchaser now stands, in declining to complete
his contract, is that so much time has elapsed
since the sale, that he may not be compelled
to take the premises, although the title be free
from objection. Doubtless the later tendency
of courts of equitable jurisdiction is to hold
that time is material, and is in many cases of
the essence of the contract. Inexcusable laches
and delay will debar a party from the relief
which, they being absent, he might have by a
Judgment for specific performance. This question has been much considered of late in this
court. Delavan v. Duncan, 4& N. Y. 485;
Finch V. Parker, Id. 1; Hubbell v. Von
Schoening, Id. 326; Peters t. Delaplaine, Id.
362. It seems that whether specific performance shall be adjudged depends much upon
the circumstances of each ease, of which the
lapse of time unexcused is one. It is not yet
the rule however that the time fixed in a contract for the performance of it, is necessarily
■of its essence.
Tlie mere efflux of time will
not of itself always lead to a denial of relief.
When the lapse of time is occasioned or accompanied by a refusal or a failure to claim
or act under the contract, and is so great or
of such characteristics as to amount to a
waiver or abandonment of the contract, the
party who comes not into court until after
■such delay will have forfeited all claim to equity. Can this be said of the vendor in this
case? The sale was made on the 6th day of
June, 1872. By the conditions of sale the time
for the completion was, at the request of the
purchaser for delay, stated to be on the 10th
day of that month. It is evident however that
this day was not deemed essential.
The sheriff wished a memorandum of the sale, that
there might be no misunderstanding of the
terms, and the 10th day of the month was
named in it but not as peremptory. A few days
after the day of sale the purchaser made known
a desire to be relieved from his bid, but put
his wish upon the ground of his bid being too
large. He was not relieved nor was he in
anywise led to suppose that he would be. On
the contrary, frequent claims were made upon
him to complete his contract. On the 25th day
of that month a formal tender was made to
Mm of a deed by the sherifC, and a demand for
perfoi-mance.
On the 5th day of July, 1872,
■on his refusal to perform, these proceedings
were commenced to compel performance by him
and they have been pending ever since. Certainly there is no delay here which from its length
or other characteristic indicates an intention in
the vendor to waive or abandon the contract.
Rather the vendor showed himself In the
oft-quoted language of Lord Alvanley (Milward V. Earl of Thanet, 5 Ves. 720, note), "deThe vendor to be
sirous, prompt and eager."
■sure was not "ready," which is a part of the

phrase in that case. But it is noteworthy, that
it was not until after compulsory proceedings
were begun against the purchaser, that he
raised the objection to the title that it was incumbered with an inchoate right of dower.
Before that his refusal was put only upon the
excess of his bid over the real value of the
lands; a claim which is not shown to be well
founded. It thus appears that up to the commencement of proceedings to compel performance and for a time after that all delay arose
from either the indecision of the purchaser in
determining whether he would or would not
take the land or from an untenable objection
taken by him. In such case and whenever the
delay is attributable to the party resisting performance, he will not be allowed it as a deMonro v. Taylor, 3 Macn. & Gr. 713fense.
723; Morse v. Merest, 6 Madd. 26; Spurrier
v. Hancock, 4 Ves. 667. Nor does it appear
from the papers that the lapse of time which
of the
has occurred since the commencement
proceeding is to be laid at the door of the
vendor alone. The order of reference to take
proofs seems to have been granted on the request of the purchaser, and to enable him to
establish his objections. If there has been delay in executing that order before the referee
(and there seems to have been a greater lapse
of time there than elsewhere), the purchaser is
not more exempt from blame therefor than
the vendor. And besides that, had the true
and at that time the only reliable objection of
the purchaser, that made to the title, been put
forth in the first instance as the ground for a
refusal to perform, the vendor is not to be defeated if within a reasonable time thereafter
he takes proceedings to test the validity of the
objection. Southworth v. Bishop, etc., 8 Hare,
212; Paton v. Rogers, 6 Madd. 256. Still less
can a vendor be said to be dilatory who by the
prompt initiation of compulsory proceedings
forestalls and provokes an objection to his
title, which when made he at once sets about
to obviate and does obviate to the satisfaction
of each tribunal in turn before which the matter comes. If a party coiues recenti facto, for
a specific performance, the suit is treated
with indulgence and generally with favor by
the court. Marquis, etc., v. Boore, 5 Ves.
See, also, 2
719, and cases cited in note.
Sugd. Vend. 30 et seq.; 1 Story, Eq. Jur. «
777. We do not think that the vendor is to
be barred of its relief by reason of the mere
efflux of time since the sale.
It is stated in the text-books and in the
cases, that if by reason of delay arising
from an imperfection of title, the circumstances of the transaction and of the parties
have materially changed, so that e<iual justice may not be done to both by adjudging
specific performance, judgment therefor will
not be given. See Taylor v. Longworth, 14
Pet. 172, per Story, J. And it is intimated
in one of the points of the appellant that by
reason of the defect of title he has been unable to secure a loan upon the premises with
which to pay the purchase-money; that the
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property has greatly depreciated in value;
that at the time of the sale he could have resold without loss, and that now the property
is unsalable. There are no facts presented in
this case which sustain the intimations of
the appellant's point and afford a basis upon
which he may rest the application of this
rule in his behalf. Nor is any authority cited
that without such facts shown there will
be a presumption that
the
circumstances
have materially changed in the time elapsed,
so that it will be of evil to the defendant to
now hold him to his contract. It is said by
Bronson, J., in Jackson v. Edwards, 22 Wend.
498-510, to the eftect that it needs not proof
of a change of circumstances, to show that
delay in perfecting the title must be injurious to the purchaser, but that the bare fact
of delay, inasmuch as that it of necessity
prevents a purchaser from dealing with the
propertj' as his own, excuses him from accepting the title when at last it is perfected.
It is to be observed however that there was
in that case proof put in of a serious change
in the circumstances subsequent to the sale.
The remarli of the learned judge was obiter.
Sentor Yerplanck, the only other member of
the court who delivered an opinion, concurred
in the result arrived at by Bronson, J., as to
the effect in that case of the material change
of circumstances which had taken place.
But
he puts his conclusion upon the facts as
shown by the proofs, and holds that from
these the court below was warranted in concluding that the delay had injuriously affected the purchasers.
am unable to find
tliat the dictum of Bronson, J., has ever been
though in McKay v.
cited with approval;
Carrington, 1 McLean, 50-60, Fed Cas. No.
8,841, it is said that it may be presumed that
the embarrassment of the title, and the failure to obtain possession of the land for a
number of years, essentially injured the interests of the purchaser by preventing a
sale by him. If the dictum in Jackson v.
Edwards is to be adopted as a rule, it will
be applicable to every case, where there has
been any lapse of time occasioned by a
remediable defect of title, and the purchaser
And this would be to
resists performance.
set aside a current of authority, that where
the vendor comes in a reasonable time to
enforce the contract, prepared to obviate
the objections made to his title, he shall have
relief. 1 Story, Eq. Jur. § 777.
It is well recognized as one of the grounds
on which a court of equity adjudges a specific performance, that by lapse of time it
has become impossible to strictly perform
the contract, and so the party has lost his
remedy at law. But if the very lapse which
gives occasion for the court to Interfere
may be used to prevent its action, without
any proof that the lapse has been of detriment, this ground of interference Is effectually done away with. Time, though not ordinarily of the essence of the contract, may
become so if, by its effluxion, a change of

I
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value, or other material change of circumstances,
has been produced.
Certainly it
should be made to appear that such effect
has in fact followed.
If the court, without
facts shown, might speculate as to the effect
of delay upon the interests of parties. It is
quite as reasonable, at many periods of our
history, to surmise that in the lapse of time
circumstances have changed to the benefit
of the purchaser, as otherwise. Some of the
cases above cited (from 49 N. Y.) show this.
The true rule must be that if the delay of
itself is unreasonable and unexcused,
it is
enough to relieve the unwilling party from
the contract; and that delay, though not in
itself unreasonable, if it has made way for an
intermediate and material change of circumstances,
detrimental to the interests of defendant if obliged to perform, will have the
same effect; but. that in the latter case it
must so appear to the court from the facts
shown in the case.
These views would lead to a simple affirmance of the order of the general term,
but for another consideration.
The order
of the special term directed that the purchaser pay his bid, with interest from the
day of the sale. It gave no direction as to
rents and profits, in the meantime, of the
lands sold.
It does not appear either who
had in the meantime
the possession
of the
lands, though it may be inferred that the
purchaser had not.
The order of the general term affirmed that of the special term,
on condition that the plaintiff should, within
thirty days thereafter, deliver to the purchaser the sheriff's deed of the premises, and
a release by the wife of the mortgagor of
her inchoate right of dower.
We have assumed that this deed and this release have
been ready for the purchaser, and would have
been delivered to him within the specified
time, had he been ready to receive them and
pay the purchase-money. But is not according to the rules governing such cases to compel the purchaser, who is out of possession,
and is not under an especial contract, so
stringent in its terms as of itself to lead to
that result, to pay interest on the purchasemoney, when the vendor has not been ready
to make a good title. In such case the purchaser is bound to pay interest, and to take
the rents and profits of the lands in lieu
thereof, only from the time when a good tiForteblow v. Shirley,
tle is first shown.
cited in Binks v. Lord Kokeby, 2 Swanst.
222; Paton v. Rogers, 6 Madd. 256; Jones
Indeed, it is at the
V. Mudd, 4 Russ. 118.
option of the purchaser whether to take the
rents and profits and pay interest, or to
relinquish the rents and profits and to be exempt from the payment of interest. Dias v.
And see Worrall v.
Glover, 1 Hoff. 71.
Munn, 53 N. Y. 185.
The order of the special term and that of
then, so far
the general term are erroneous,
as they direct the payment of interest by
the purchaser from the date of the sale up
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to the time of the readiness to deliver the
deed and release, provided for by the order

of the general term. And though the order
of the general term should be affirmed in
its general scope, it should be modified in
this particular to agree with the facts. As
the exact state of the facts does not yet ap-

pear, the terms of the judgment of this court
will have to be settled on the presentation
of them by the parties.
Neither party should have costs against the

other in this court
All concur.
Ordered accordingly.
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HUBBELL

V.

VON SOHOENINGY. 326.)

et

al.

(49 N.

Court of Appeals

of New York. May 3, 1872.
Action to compel the specific performance
of a contract for the sale of three lots on One
Hundred and Twenty-First street in the city
of New York.
There was a judgment for
defendant, from which plaintiff appealed.
The following are the principal facts in the
case: Defendants, husband and wife, contracted to convey to plaintifC premises in
New York belonging to the wife, the purchase-money to be paid and deed delivered
January 24, 1S68. On the 23d, plaintiff applied to defendants' attorney, at whose office
the contract was to be performed, for an extension of time to enable him to complete
searches.
The attorney promised to send
him word when the defendants arrived next
day, so that he could see them about it Not
receiving any word, plaintifC waited until
four p. m. the next day, and then went to the
office, where he found the husband, who informed him the wife had been there at noon,
and had gone home, and would have nothing more to do with it; he was also informed he could not see her that night.
The
next morning plaintiff sought the defendants at their house, with the money to make
the tender, but was told they were not at
home.
He thereupon tendered the money to
the attorney at his office. This was Saturday. On Monday, plaintiff again sought the
defendants, but was unable to find the wife.
Thereupon he brought suit for specific performance.
Samuel Hand,
and George W.

for appellant.
iS''an

A. Lansing
Slyck, for respondents.

ALLEN, J. There were no laches on the
part of the plaintiff, nor any delay in the
assertion of his rights. He has shown himself, in the language of the cases, "ready,
•desirous, prompt, and eager" to carry out
the contract and have a performance of it.
The brief delay of a few hours in making a
formal tender of the purchase-money and
•demanding
a conveyance of the property,
was explained and excused.
He had not,
for some reason, completed his searches, and
satisfied himself as to the title, and the day
before that appointed for the performance
of the contract he applied to the attorney
of the defendants, at whose office the parties
were to meet, for an extension of the time
to enable him to complete his searches, and
the attorney promised him that he would
send bun word as soon as the defendants
came to his office, if they arrived the next
day, so that he might see them about it.
Not receiving any message from the attorney the next day, he had reason to believe,
either that the parties had not arrived or
that they had assented to his request He
might reasonably and properly rely upon this
promise of the attorney, and it should not
J>e imputed to him as laciies or as evidence
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of an indifference to, or an unwillingness to
perform the contract, that he did so. The
plaintiff had all of the 24th of January within which to perform the contract, as no
hour was named for that purpose. He did
not wait for the promised notice from the
defendants' attorney, but during the business
hours, and late in the afternoon of that day,
went to the office and there found Mr. Von
Schoening, one of the contracting parties,
and was told by him that he would have
nothing more to do with him, that he did
not pay the money that same day, he did
not fulfill his agreement and' he would have
nothing more to do with it. The feme defendant had been there in the earlier part of
the day but had left, and the plaintiff was
told he could not see her that night. The
next morning the plaintiff sought the defendants early at their own house at Harlem, with the money to make the tender of
the purchase-money and was told they were
not at home. He then tendered the money
to the attorney at his office, and this being
Saturday, on the Monday following he again
sought the defendants to tender the money
to them personally, but was unable to find
Mrs. Von Schoening, who was the owner of
the property. She evidently kept out of the
way, and the complaint was verified on the
same day.
In Duffy v. O'Donovan, 46 N. Y.
223, we held the plaintifC entitled to a specific
performance against the vendor and the person to whom he had conveyed the premises
with notice of the contract, although the
money was not paid or tendered at the hour,
the purchaser acting in good faith and intending to perform, and supposing, from the
acts and declarations of the agent and attorney of the seller, that the money would be
received at a later hour in the day.
Time, in the performance of an agreement
either for the sale or purchase of real property, is always material, and a court of equity will not, any more than a court of law,
excuse laches and gross negligence in the assertion of a right to a specific performance.
But time is not of the essence of the contract, unless made so by the terms of the
contract; and therefore, although there may
not, when time has not been made essential,
be performance at the day, if the delay is
excused and the situation of the parties or
of the property is not changed so that injury
will result, and the party is reasonably vigilant, the court will relieve him from the consequences of the delay and grant a specific
performance. Kadclifte v. Warrington,
12
Ves. 326; More v. Smedburgh, 8 Paige, 600;
Edgerton v. Peckham, 11 Paige, 352. Each
case must be judged by its own circumstances.

A party may not trifie with his contracts
and still ask the aid of a court of equity.
Neither will the law be administered in a
spirit of technicality, and so as to defeat the
ends of justice. In this instance there is no
vexation, no rpom for suspicion of any trick
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on the part of tlie plaintifC; at most, it was
a mistake in depending upon the promise of

the defendants' attorney to advise him when
the defendants arrived, if they should arrive on the day fixed for tlie performance of
the contract.
It was assumed by the learned judge on
the trial that one of the parties could, by
notice to the other, make time of the essence
of a contract, when by its terms it was not
made so. This may be questionable, but
need not be considered.
The party in such
case, if the operation and effect of the contract are to be essentially changed so as to
vary his rights or duties at the volition of
the other, should have reasonable notice in
advance of the time when he will be called
upon to act. Here no such notice was given,
but, on the contrary, the plaintiff was put
at ease by the promise of the attorney of
the defendants. Doubtless a party may be
held to a strict performance as to time and
put in default for non-performance— that is,
a default in law; and whether equity would
relieve would depend on circumstances. But
to do this the party seeking to put the other
in default must not only be ready and willing
to perform, but he must tender performance

at the time and demand performance from
the other. Von Schoening testified that a
deed had been prepared and was ready, but
the plaintiff was not notified of the fact, and
it was not shown or offered to him. The defendants took especial pains to prove by the
feme defendant, the owner of the premises,
that she had never authorized any one to
complete the contract or to receive the money
for her, and she was not at the place of performance when the plaintiff called. The
plaintiff was not in default, and was not put
in default by any acts or offers of the defendants. The judge before whom the cause
was tried has not found that the defendants
put the plaintiff in default by an offer and
a demand of performance, and the evidence
would not have justified such a finding. But
he has found that the plaintiff had failed to
perform, and therefore was not entitled to
relief merely by reason of a casual and justifiable delay of a few hours In making a
formal tender of performance. In this we
think there was error.
The judgment should be reversed "and a
new trial granted.
All concur.
Judgment reversed.
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LAMB
(8 N.

V.

W.

Supreme

HINMAN

et al.

709, 46 Mich. 112.)

Court of Michigan.
Appeal from Berrien.

April

Edward Bacon, for complainant.
for defendants.

Severens,

COOLEY,

J.

27,

18S1.

Henry F.

Specific performance is pray-

ed in this case of an oral contract alleged to
have been made by complainant with Hugh

Lamb, his father, now deceased. The defendants are the administrator and heirs at law of
Hugh Lamb. The case made by the bill is
that on or about October 12, 1872, Hugh

Lamb owned a certain 80-acre lot of land in
the township of Warsaw, of the value of
about $2,400, upon which he lived alone; that
he was then 72 years of age, and very infirm;
that among his infirmities was an ungovernable temper which rendered it difficult for
others to live with him; that he had been letting his land on shares and had not succeeded
well in so doing; that he had no team, little
live stock and few farming utensils; that
complainant was then a married man, living
with his wife and two children about a mile
from his father; that his father went to see
him, and after talking over his affairs and circumstances,
entered into a verbal agreement
with him in substance and effect, as follows:
On the part of complainant it was agreed
that as soon as suitable preparations could be
made, complainant with his wife and family
should remove to his father's dwelling-house
on the land aforesaid, and live with him during the remainder of his life, and should give
him suitable care and attention, and should
farm the land, rendering to his father annually two-fifths of all the wheat and one-half of
all the corn raised on the land, all to be delivered on the land, the wheat in the half
bushel and the corn in the shock or row; that
complainant should furnish the seed, farming
utensils and team for use on the farm, and
supply his father with suitable board, lodging,
washing and mending, and on the part of said
Hugh Lamb it was agreed that he should pay
annually to complainant $75, and let complainant have the south 40 acres of the land
and give him a good and sufficient deed thereof; that this agreement was fully performed
on his part to the satisfaction of his father;
that complainant took possession of the south
40 as his own In July, 1873, and has since cultivated and Improved the same; that his father often promised to give complainant a deed
of said south 40, but neglected to do so, and
died without having given a deed, In September, 1878, and that since his death the
heirs at law and the administrator appointed
to settle his estate refuse to recognize and perform the agreement; wherefore complainant
prays the aid of the court.
udant answered, denying that Hugh
The
Lamb ever made such an agreement, and the
case was brought to a hearing on pleadings
and proofs. We are convinced by the proofs
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that a contract substantially as set up In the
bill was made by the parties, and that complainant has strong equities in his favor which
should be recognized if no inflexible rules of
law forbid. The evidence that proves the contract discloses little discrepancies in the understanding of particulars, but not such as to
make us doubt the parties having agreed upon the terms of an arrangement as complainant now describes them.
If there is any doubt as to the precise terms
of the contract, it concerns the time when
the deed was to be given. The complainant
seems to have expected
his father would
give him a deed without any great delay; but
the agreement fixed no time; and as the retention of the title constituted the father's secm-ity for the performance by complainant, it
was not unnatural that he should delay putting the security out of Ms hands. If the contract had been in writing, Hugh Lamb would
have bad the legal right to decline to part
with the title so long as he lived; and it is no
reason for declining specific performance of
the oral contract that complainant had expected his father would so far confide in him
as to make the deed In person instead of leaving It to be made by his heirs. We think,
therefore, that so far as proof of the contract
is concerned, the case Is sufficiently made out
to answer the requirements of cases relied upon by defendants. Case v. Pelers, 20 Mich.
298; Wright v. Wright, 31 Mich. 380.
But it is said there has been no such part
performance as can take the case out of the
statute of frauds. The most Important act of
part performance was the taking possession
of the land, occupying and cultivating it during the father's life. But this It is said was
not in fact the complainant's possession, but
the possession of the father; so that on this
branch of the case there is substantial failure
to make out any recognizable equity. Thereason why taking possession under an oral
contract is recognized as a ground for specific
performance when payment of the purchaseprice Is not, is that In one case there is no
standard for the estimate of damages when
the contract is repudiated,
and In the other
there is a standard that is definite and certain. A purchaser who takes possession of
land under an oral purchase Is likely In so
doing to change very considerably— perhaps
wholly— the general course of his life as previously planned by him; and if he is evicted
any estion a repudiation of the contract,
mate of his loss by others must In many cases
guess-work. The rule, therefore,
be mere
rests upon the element of uncertainty, and not
upon any technical ground of excluslveness Iq
And upon this point no caseon
the possession.
Its equities could be plainer than this. Complainant abandoned one home and made a
new one In reliance upon the oral contract;
occupied the land bargained for and cultivated
It for six years in confidence that the contract would be performed; and it Is not toomuch to say that the whole course of his sub-
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sequent life was probably changed in consequence.
To deny relief under such circumstances for no other reason than that he did
not occupy exclusively, would be to make the
whole case turn upon a point in itself unimportant as affecting the real equities.
The

case is within Kinyon v. Young, 44 Mich. 339,
6 N. W. 835.
The decree of the court of chancery was in
favor of complainant, and it must be affirmed
with costs.
The other justices concurred.

EQUITABLE REMEDIES.
STEWARD

V.

(4 Sandf.

WINTERS

et al.

Ch. 588.)

Court of Chancery of New York. May, 1847.
Motion to dissolye an injunction, restraining tlie defendants from carrying on the
auction business, or seUing goods at public auction, in the store number eighteen William
street, in the city of New York; and from
conducting therein any business other than
the regular dry goods jobbing business.
On the 2d day of February, 1S47, the complainant, being the owner of that store, leased
to the defendant, Winters, the first floor and
cellar, for two years from the first day of
May then next, at the yearly rent of fifteen
hundred doUai-s,
payable quarterly.
The
lease, executed by both parties, contained the
following stipulation next following the demising clause, viz.:
"The store to be occupied for the regular dry goods jobbing business, and for no other kind of business; and
the store is not to be relet, without the written consent of the party of the first part;
there is to be no marking or lettering on the
granite, and no alteration in the shelving, or
in the store otherwise, unless by the consent
of the party of the first part"
On the first of May, 1S47, Winters entered
into possession of the premises, and immediately, in connection with the defendant
Sayres, under the firm of Sayres & Winters,
commenced selling goods there at auction,
and continued to sell at auction daily, till the
service of the injunction, suspending over the
door the customary auctioneer's flag.
Advertisements of their sales were published daily
in the morning papers, in the columns of auctions, with the heading:
"J. B. Sayres, Auctioneer. By Sayres & Winters, Store No. 18
William Street. This day, at 10 o'clock, at
the auction rooms. Dry goods," &c. &c.
On the sixth of May, the complainant notified Winters in writing, that he was violating
the stipulation in the lease by selling at auction, and that the complainant would insist
on its being enforced; but Winters continued
the auction sales as before.
The complainant owned several stores adjoining to and in the immediate neighborhood of the premises let to Winters, most of
which were let to tenants carrying on the
regular dry goods jobbing business; Winters'
doings annoyed those tenants, and they complained of it to the complainant.
The occupants of the lofts over Winters, who were also tenants of the complainant were annoyed
by the auction sales; and those sales were
thereby, as he insisted, injuriously affecting
his interests in respect to his stores as tenements, to prevent which was one reason for
The bill stated
his inserting the restriction.
that the auction business is not the regular
dry goods jobbing business, and the conducting of the former in the demised premises,
was a violation of the stipulation in the lease.
The defendants, in support of the motion insisted in affidavits, that the business conduct—
HUTCH.EQ.JUB. 17
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ed by them was

within the terms contained
in the lease; and they showed that the complainant owned a store opposite the demised
premises in the same street, which he
had
leased for an auction store;
and that several
other auction stores were close by.

J. Slosson, for complamant
for defendants.

I

E. Sandford,

SANDFORD, V. O.
have no doubt that
the business of selling goods at auction, is
prohibited by the terms of the
covenant in
the lease, and that the lessee when he executed the lease, knew perfectly well that the
lessor intended to exclude the auction business.
The philological authority cited by the
defendants, does not bear them out.
Dr.
Webster defines a "jobber" to be, "a merchant who purchases goods from Impoi-ters
and sells to retailers."
An auctioneer does
not purchase at all. He sells the goods of
others for a commission.
Without wasting time upon the well established distinction between a dry goods jobber
and an auctioneer, which is too clearly
marked to be confounded or obliterated by
affidavits,
will proceed to the only question
in the cause, that of jurisdiction.
It is said, that the remedy at law for damages is adequate, and that so far from there
being an u-reparable injury by the continuance of the breach of this covenant, it is
shown that there can be no injury at all.
apprehend that we are not to regard this
subject in the manner indicated by the latter
proposition.
The owner of land, selling or
leasing it, may insist upon just such covenants as he pleases, touching the use and
mode of enjoyment of the land; and he is
not to be defeated when the covenant is broken, by the opinion of any number of persons,
that the breach occasions him no substantial
injury.
He has a right to define the injury
for himself, and the party contracting with
him must abide by the definition.
In the case of the bakery (Macher v. Foundling Hospital) in 1 Ves. & B. 188, hereafter
cited, I have no doubt a great many witnesses might have been found, who would
have testified, that the bakery was not an annoyance to them, or to any but over sensitive
persons.
And in Hills v. Miller, 3 Paige,
254, the injury to the complainant, if tested
by the opinions of witnesses, would scarcely
have resulted in even nominal damages, in
an action at law.
It is not necessary that the act complained
of, should amount to a nuisance in law, either
Nor Is the court to enter
public or private.
into a comparison, and permit a tenant to
carry on some trades as less offensive than
others, where the covenant prohibits the former.
Per Lord Bldon, in Macher v. Foundling Hospital, 1 Ves. & B. 188.
So far as the injury is concerned.
It Is
therefore unnecessary for the complainant to
establish that It wUl be irreparable; or on a

I
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continuing covenant, that it will be substantially injurious.
The question remains, is there an adequate
remedy at law?
In the first Tjiace, it is manifest that at
law a new cau«e of action will arise every
If
day that the defendants sell at auction.
the lessor avail himself of his full rights at
This
law, he will sue daily for damages.
would lead to a multiplicity of suits, harassing to both parties, and highly obnoxious to
the censure of a court of equity.
Then if the suits were brought, how is it
possible to estimate the actual damages? A
jury might enter into a wide field of conjecture, without any certainty of coming out of
it at the point of justice to the parties. The
jurors might infer that the continuance of an
premises,
auction business in the demised
would for years diminish the rent of the adjoining property, and render the premises less
desirable to good tenants. But any estimate
of damages
on that basis,
however well
founded, would be wholly conjectural.
A
different jury might imagine that the conducting of an auction business,
would enhance the value of the adjoining premises,
and refuse to give any damages.
And witnesses could undoubtedly be produced, whose
opinions would sanction a finding in either
of these modes.
I think that in a case where the parties
by an express stipulation, have themselves
determined that a particular trade or business conducted by the one, will be injurious
or offensive to the other, and there is a con-

tinuing breach of the stipulation by the one,
which this court can perceive may be highly
detrimental to the other, although on the
facts presented, it is not clear that there is
injury, and it is manifest that
a serious
the extent of the injury is difficult to be ascertained or measured in damages; it is the
duty of the court by injunction, to restrain
further infractions of the covenant, thereby
preventing a multiplicity of petty suits at
law, and at the same time protecting the
rights of the complainant.
The principles to be extracted fjom the following authorities, in my judgment, sanction
this jurisdiction.
refer to HiUs v. Miller,
3 Paige, 254; Barrow v. Richard, 8 Paige,
351; Ranliin v. HusJiisson, 4 Sim. 13; Barret V. Blagrave, 5 Ves. 555 (same case, 6 Ves.
104, where the jurisdiction
was virtually conceded on the motion to dissolve the injunction); Lord Grey de Wilton v. Saxon, 6 Ves.
106; Macher v. Foundling
Hospital, before
cited; 2 Story, Eq. Jur. § 928.
As I remarked at the outset, the legal right
is entirely free from doubt, so that the objection frequently made, previous to a trial
of the right at law, does not exist. Therefore, the argument of Sir James Wigram, V.
C, in Rigby v. Great Western R. Co., is exceedingly applicable; and in this respect, his
argument is not impaired by the judgment
of the Chancellor of England in the same
case, on dissolving the injunction.
4 Railway
& Can. Cas. 175, 1 Coop. t. Cott. 3.
The motion to dissolve the injunction must
be denied, with costs.

I

EQUITABLE REMEDIES.
MANHATTAN MANUFACTURING & FERTILIZING CO. V. NEW .lERSEY STOCKYARD & MARKET CO. et al.
(23

N.

J.

Eq. 161.)

Court of Chancery of New Jersey.
1872.

May Term

Bill for an injunction.
Heard on a rule to
show cause why an injunction should not issue.

Mr.. McCarter, for complainant.
I. W.
Scudder and Mr. AYinfield, for defendants.

ZABRISKIE, Ch. The complainant is a
corporation of the state of New Yorli, doing
business at Communipaw.
The defendant,
the stock yard company, a corporation of this
state, owns a large and extensive abattoir or
slaughter-house at Communipaw. It has not,
for some years, slaughtered animals there,
but let to butchers the privilege of slaughtering their animals in the abattoir.
Previous to August, 1870, the blood and other remains of animals thus slaughtered there by
the butchers, not being removed or properly
cared for, had created a stench which became
a nuisance to the adjoining country, and the
company was resti'ained by an injunction
from permitting the business to be carried on
there, unless on condition of having the blood
and offal perfectly cared for. The butchers
paid for the privilege of slaughtering there,
and left the blood and offal on the premises,
to be cared for by the stock yard company.
These difficulties became a serious embarrassment in the enterprise. The complainant
undertook to manage this, and to remove and
manufacture the blood and other abandoned
refuse left on the premises by the butchers,
so as to prevent any public or private nuisance that might else arise from them.
To effect the objects of this arrangement,
the stock yard company, on the 5th of August, 1870, made a lease to the complainant
of certain premises adjoining the abattoir, for
the specified business of manufacturing and
preparing fertilizers and manures, and the
The term was
materials for that purpose.
for twenty years from April 20th, 1867, with
privilege of renewal, and the rent to be paid
was fifteen per cent, of the net profits of the
business. The lease contained this provision:
"The parties of the second part shall also
have the refusal and exclusive right of saving and taking all the blood of animals
slaughtered in the abattoir and sheep-house
of the parties of the first part, and of saving
and taking the animal matter and ammonia
from the rendering tanks of the parties of
the first part, and of using the same in their
business;" and also this agreement on part
of the complainant: "Said parties of the second part hereby bind themselves to save all
that is possible of the blood from the animals slaughtered, and the animal matter and
ammonia from the tanks, to prevent any ef-
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fluvia or stenches from escaping, and to prevent any and all nuisance from being created in any manner whatsoever, either in saving the blood, animal matter, or ammonia, or
in converting the same into articles of commerce."
The lease was executed by the president of
the stock yard company, in the name of the
company,
by affixing its common seal and
his signature. The execution was duly
proved, and the lease recorded in Hudson
county clerk's office, August 20th, 1870.
The complainant, on faith of the lease,
erected on the demised premises expensive
buildings and machinery for the purpose of
the manufacture.
These were completed by
January 9th, 1871.
In the meantime arrangements had been made by the complainant with the stock company and its employes
for coagulating the blood on the premises,
and for preventing nuisances arising from
slaughtering in the abattoir.
Part of this
coagulated blood had, with complainant's acquiescence, been delivered to Jolm J. Craven,
one of the defendants, for making experiments or manufacturing it.
In April, 1871, the stock yard company
leased its abattoir to Henry R. Payson and
David H. Sherman, two of the defendants,
who have since carried on the business under the name of D. H. Sherman & Co. The
defendant, Isaac Freese, who was in the employ of the stock yard company as superintendent, and continued in the employ of D.
H. Sherman & Co. in the like capacity, entered into partnership with the defendant
Craven, who was also in the employ of the
stock yard company at the making of its
lease to the complainant, and with the defendant Sherman, under the name of "The
Bergen Manufactm-ing Company," for the
purpose of manufacturing albumen and fertilizers.
After January 9th, 1871, the complainant
demanded all the blood of the animals slaughtered at the abattoir, but Craven made an arrangement with certain butchers who slaughtered there, for saving and taking the blood
of the animals slaughtered by them, and this
was permitted by Sherman & Co., and Freese,
their superintendent; and a large part of the
blood is thus taken and delivered to Sherman, Freese and Craven, and is lost to the
complainant.
By the record of the lease to the complainant, Sherman, Craven and Freese had constructive notice of its contents, and also it is
clear that they, as well as Payson, had actual notice. They do not deny this, but take
the ground that the blood, like all otlier parts
of the animal slaughtered, belongs to the
butcher, and that they or the stock yard company can no more control or deliver it than
they could control the flesh or hides. That
the butchers having discovered that the blood
has a merchantable value, have a right to
dispose of it for their own benefit; and that
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determined to sell it, and not
Craven was under no obligaIt, and his firm might receiye
without breach of faith.
This defence, at first sight, is seemingly
good; but it wholly rests upon the correctness of the premises, to wit, that the stocli
yard company had not the right or power
It is
to control the disposition of the blood.
not claimed that it had, before the complainant's lease, granted to any one the priviIf it had, for a
lege of slaughtering there.
term unexpired, it would have lost the control. Before that, they had permitted butchers to slaughter there without any provision
about disposing of the blood or offal. It
tuay, by custom, have been the effect of such
contract, that the butcher might leave the
blood and ofCal to be removed by the company. If left, the company was liable for
any nuisance occasioned by it. It cannot be
doubted that the company could have required, as a condition, that the butcher should remove the blood and ofCal. It had the right to
prevent any one from using the abattoir who
would not comply.
Before the lease to the
complainant, this condition would have been
deemed a burden on the butchers, and might
have injured the business of the company.
It was in difficulty by reason of the nuisance
caused by leaving these matters, and the
injunction growing out of it. It was relieved by this lease.
The consideration was
the exclusive right to talie the blood and
offal which was secured by covenant to the
complainant.
After that, the company had
the same right to demand of every one using
the abattoir that he should leave these matters for the complainant, as it had to require
him to remove them.
This could have been
annexed as a condition to every permission
to use the abattoir, as well as the condition
to pay for the use. And this, by its covenant, the company was bound to do. D. H.
Sherman & Co., as the lessees, are bound by
the same covenant. And Freese, Craven and
Sherman having notive of this obligation before they commenced
their business, are
bound to refrain from interfering with these
rights of the complainant, and from taking
the blood and other matters which it is entiwhen they had
to abandon it,
tion not to buy
it through him

tled to take. Tulk v. Moxhay, 2 Phila. 7T4;
De Mattos v. Gibson, 4 De Gex & J. 276.
The facts that Freese and Craven transferred to the complainant their claim to a patent for making albumen from blood, and
took part in the arrangements for the lease
by the company in whose employ they were,
and that Craven interfered by these negotiations with the butchers after he was repulsed"
in his attempt to get into the employ of the
complainant, do not give greater validity
to the complainant's right; they may 'show
bad faith and vindictiveness, and that they
are not entitled to any favorable consideration beyond their legal rights.
The injunction applied for is not a mandatory injunction;
it is not to require the delivery of the blood, but to restrain Craven
from taking it, and the other defendants
from suffering or permitting any other person
than the complainant to take it.
For this injury there is a remedy at law,
but it is not an adequate remedy. The value
of the blood is no measure of the injury, and
it is hardly possible to compute the damages
which the injury may occasion. And redress
at law could only be obtained by a continued
series of suits through the twenty or forty
years of the complainant's term. It is a
case peculiarly
proper for the preventive
remedy by injunction.
Shreve v. Black, 4 N.
J. Eq. 177.
The defendants, in their answers, deny
that the seal of the stock yard company was
affixed to the lease by authority of the directors. The bill alleges that the stock yard
company made and executed the lease under
its corporate seal, and sets out a lease with
the seal affixed, and signed by the president.
The answer of the company is not verified by
any one who has knowledge of the facts.
The present secretary swears that he believes the facts to be true. Any deed of a
corporation, under its corporate seal and
signed by the proper officer, is presumed to
have been executed by authority of the corporation, until the contrary is clearly shown.
Leggett V. New Jersey Manuf'g & Banking
Co., 1 N. J. Eq. 541.
There is no proof here
to overcome this presumption.
The injunction must issue as prayed for.

EQUITABLE BEMED1E3.
TRUSTEES OP COLUMBIA COLLEGE
V. LYNCH.
(70 N. Y. 440.)
Court of Appeals of New York.

Sept. 1877.

Action to restrain the carrying on of busi-

ness on premises situate on tlie north-east
corner of Fiftieth street and Sixth avenue in
the city of New Yorls, upon the ground that
the premises were subject to a covenant reserving the property exclusively for dwelling-houses.
The westerly portion of the block in question, prior to 1860, belonged to Joseph D.
Beers, from whom defendant Lynch acquired
title, and the portion adjoining on the east
|)elonged to the plaintiffs.
In July, 1859, an agreement was executed
whereby Beers, in consideration of similar
reciprocal covenants therein contained on the
part of the plaintiffs, did for himself, his
heirs and assigns, in respect to the lands
which he then owned, covenant with the
plaintiffs, their successors and assigns, that
his lands above mentioned should be subject
That Beers, his
to the following covenants:
heirs or assigns, his or their tenants, and
others occupying his said lands, should not
permit, grant, erect, establish or carry on in
any manner on any part of said lands any
stable, school-house, engine-house or manufactory or business whatsoever; or erect or
build, or commence to erect or build, any
building or edifice, with intent to use the
same, or any part thereof, for any of the purposes aforesaid.
The agreement was recorded, and defendant Lynch took her lot expressly subject to
the conditions and restrictions of the agreement of Beers and the plaintiffs.
The trial court found that the opposite side
of Sixth avenue, between Fiftieth and FiftyFirst streets, was entirely occuijled by the
Broadway railroad stables; there was a grocery store on the south-east corner and a
liquor store on the south-west corner of Sixth
avenue and Fiftieth street; and Sixth avenue, in that vicinity, was occupied as a busiThere was judgment for defendness street.
ant, from which plaintiffs appealed.
Samuel Hand,
S. P. Nash, for appellants.

for respondents.

ALLEN, J. It was competent for the plaintiffs and Mr. Beers, from the latter of whom
the defendants derive title, while they were
the owners of adjoining tracts or parcels of
land In the city of New York, by mutual
covenants to regulate the use and enjoyment
of their respective properties, with a view to
the permanent benefit and the advancement
in value of each. The mutual and reciprocal
covenants of the contracting parties constituted a good consideration for the covenants
All that is reand agreements of both.
undertaking
of one of two
the
quired, when
contracting parties gives the consideration
for the undertaking of the other, is that there
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should be mutuality; covenants or undertakings by each, that each should come under
some obligation, or release some right to the
other; but a perfect reciprocity in the undertakings, or equality in the obligations assumed or rights released, is not involved in
or essential to the sufficiency of the considerations. Equality is not of the essence of
mutuality.
It sulfices that some promise or
covenant has been made, or some right given
up; and the adequacy of the same, as a consideration to support the undertaking of the
other party, in the absence of fraud, is for
the parties to determine.
A covenant is well
supported in law and in equity by any consideration, however slight. In this case it is
not material to inquire whether the covenant
of the plaintiffs is, as viewed from our standpoint, the perfect equivalent of that of Mr.
Beers. It was accepted by the latter as a
sufficient consideration for the covenant made
by him, and tliere is no evidence before us
to impeach the agreement as one not fairly
and honestly made.
The agreement itself is not void, as in restraint of trade or as imposing undue restrictions upon the use of property.
Covenants, conditions and reservations, imposing
like restrictions upon urban property, for the
benefit of adjacent lands, having respect to
light, air, ornamentation, or the exclusion of
occupations which would render the entire
property unsuitable for the purposes to
which it could be most advantageously devoted, have been sustained, and have never
They have
regarded as impolitic.
been
been enforced at law and in equity without
question. The restrictions are deemed wise
by the owners, who alone are interested,
and they rest upon and withdraw from general and unrestricted use but a small portion of territory within the corporate limits of any city or municipality, and neither
It Is
public or private interest can suffer.
not alleged in the answer, nor was it proved
upon the hearing, that there has been any
change in the character of the locality, the
surroundings of the premises, or the occupation of contiguous property, or the business
of the vicinage, which has rendered it inexpedient to observe the covenant, or made a
disregard of it indispensable to the practical
and profitable use and occupation of the
premises, so that it might be inequitable to
compel a specific performance of the agreeIf such a defense could avail, it has
ment
not been interposed, so that the facts found
by the learned trial judge, in respect of the
character of the buildings, and the business carried on at this time in the Sixth avenue, are immaterial and cannot affect the
result.
The pm-pose and intent of the parties to
the agreement is apparent from its terms
The agreement repreceded by the recital.
cites the ownership by the respective parties
of adjacent premises particulai-ly described,
and these constitute the subject-matter of
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tlie mutual covenants. There was no privity of estate or community of interest between the parties, but each could, by grant,
create an easement in his own lands for the
benefit of the lands owned by the other, and
the pui'pose of the agreement was to create
mutual easements, negative in their character, for the benefit of the lands of each.
It was the design to impose mutual and corresponding restrictions upon the premises
belonging to each, and thus to secure a uniformity in the structure and position of
buildings upon the entire premises, and to
reserve the lots for, and confine their use
to, first-class dwellings, to the exclusion of
trades and all business, and all structures
which would derogate from their value for
The purpose clearly disprivate residences.
closed was, by the restrictions mutually imposed by the owners respectively upon the
use of their several properties, to make the
lots more available and desirable as sites for
residences,
and the agreement professes to,
and does In terms, impose, for the common
benefit, the restrictions in perpetuity, and
to bind the heirs and assigns of the respecThis should be construed
tive covenantoi's.
as a grant by each to the other in fee of a
negative easement in the lands owned by
the covenantors.
An easement in favor ofand for the benefit of lands owned by thu-d
persons,
can be created by grant, and a
covenant by the owner, upon a good consideration, to use, or to refrain from using,
his premises in a particular manner, for the
benefit of premises owned by the covenantor, is, in effect, the grant of an easement, and the right to the enjoyment of it
will pass as appurtenant to the premises in
respect of which it was created.
Reciprocal
easements of this character may be created
upon the division and conveyances
in severalty to different grantees of an entire
tract, and they may be created by a reservation in a conveyance,
by a condition annexed to a grant, or by a covenant, and
even a parol agreement of the grantees.
Curtiss V. Ayrault, 47 N. Y. 73; Tallmadge
V. East River Bank, 26 N. Y. 10.5; Gibert v.
Peteler, 38 Barb. 488, affirmed, 38 N. Y. 165.
The right sought to be enforced here is an
or, as it is sometimes
easement,
ealled, an
amenity, and consists in restraining
the
owner from doing that with, and upon, his
property which, but for the grant or covenant, he might lawfully have done, and
hence is called a negative easement, as distinguished from that class of easements
which compels the owner to suffer something to be done upon his property by another.
Washb. Easem. 5. Easements of all
kinds may be created and exist in favor of
any third person, irrespective of any privity of estate or community of interest between the parties; and. In this respect,
there is no distinction between negative
easements
and those rights that are more

generally known as easements, as a vray, etc.
A covenant by the owner with A. B., his
heirs and assigns, that it should be lawful
for them at all times afterward to have
and to use a way by and through a close,
etc., was held to be an actual grant of a
way and not a covenant only for the enjoyHolms v. Seller, 3 Lev.
ment of such right.
Peteler,
supra; Washb.
305;
Gibert
v.
Easem. 22, 28, and cases cited in note 1. A
negative easement, by which the owner of
lands is restricted In their use, can only be
created by covenant in favor of other lands
not owned by the grantor and covenantor.
The covenant made by Beers was valid and
binding upon him, and had he retained the
ownership of the premises, it would have
been specially enforced by a court of equity.
Upon a disturbance of the easement by him,
it was capable of being enforced by the appropriate remedies at law or in equity at
the suit of the owner of the dominant tenement, at the time of the violation of the
covenant.
The plaintiffs appear to retain
the ownership of the premises to which the
easement is appurtenant, and therefore this
action is properly brought by them. Equity
has jurisdiction to compel the observance of
covenants made for the mutual benefit and
protection of all the owners of lands, by
those owning different parcels of the lands,
and to secure to those entitled the enjoyment
of easements
or servitudes annexed by
grant, covenant, or otherwise to private estates.
2 Story, Eq. Jur. 926a, 927; Barrow
V. Richard, 8 Paige, 351.
It is strenuously urged, in behalf of the
defendants and respondents, that there was
no privity of estate between the mutual
covenantors and covenantees, in respect of
the premises owned by them respectively,
and which were the subjects of the covenants and agreements, and that the covenants did not therefore nm with the lands,
binding the grantees, and subjecting them
to a personal liability thereon. This may be
conceded for all the purposes of this action.
It is of no importance whether an action at
law could be maintained against the grantees of Beers, as upon a covenant running
with the land and binding them.
Whether
it was a covenant running with the land or
a collateral covenant, or a covenant in gross,
or whether an action at law could be sustained upon it, is not material as affecting
the jm-isdiction of a court of equity, or the
right of the owners of the dominant tenement to relief upon a distm'bance of the
easements.

The covenantor Beers bound himself, and
in equity charged the premises with the observance of the covenant, and thus impressed this easement upon the lands then
owned by him in favor of the lands then
and now owned by the plaintiffs.
A right
in respect of the defendant's lands, and
affecting the use in behalf of the plaiutiflis
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aiifl their lands existed, whicli while Beers
continued the owner, equity would have
enforced, and this right was a right in perpetuity, going with and attaching to the
lands in the hands of all subsequent gi-antees taking title with notice of its existence.
An owner may subject his lands to any servitude, and transmit them to others charged
with the same; and one taking title to
lands, with notice of any equity attached
thereto, or any outstanding right or claim
affecting the title or the use and enjoyment
of the lands, takes subject to sucli equities
and such right or claim, and stands in the
place of his grantor, bound to do or forbear
to do whatever he would have been bound
to do or forbear to do.
Lord Cottenham
uses this language:
"If an equity is attached to property by the owner, no one purchasing with notice of that equity can stand
in a different situation from the party from
whom he purchased."
Tulk v. Moxhay, 2
Phila. 774. In the case cited a covenant between grantor and grantee in respect to the
use of the granted premises was enforced
against subsequent grantees thereof, with
notice.
The rule is of universal application,
as stated by Lord Cottenham.
Tallmadge v.
East River Bank, supra; Story, Eq. Jur. §§
395, 397.
Here each successive grantee from
Beers, the covenantor, down to and including the defendant Lynch, the present owner, not only had notice of the covenant and
aU equities growing out of the same, but
took their title in terms subject to it, and
impliedly agreeing to observe it. It would
be unreasonable and unconscientious to hold
the grantees absolved from the covenant in
equity for the technical reason assigned that
it did not run with the land, so as to give an
action at law.
A distinguished judge answered a like objection in a similar case by
saying in substance, that if an action at law
could not be maintained, that was an additional reason for entertaining jurisdiction
in equity and preventing injustice.
The action can be maintained for the establishment and enforcement of a negative easement created by the deed of the original proprietor, affecting the use of the premises
now owned and occupied by the defendants,
of which they had notice, and subject to
There is no equity or
which they took title.
reason for making a servitude of the character of that claimed by the plaintiffs in the
lands of the defendant, an exception to the
general rule which charges lands in the
hands of a purchaser with notice of all existing equities, easements and servitudes. The
rule and its application does not depend upon the character or classification of the equities claimed, but upon the position and eqThe lanuitable obligation of the purchaser.
guage of courts and of judges has been very
uniform and very decided upon this subject,
and all agree that whoever purchases lands
upon which the owner has imposed an ease-
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ment of any kind, or created a charge which
would be enforced in equity against him,

takes the title subject to all easements, equities and charges
however created,
of
which he has notice. Parker v. Nightingale,
6 Allen, 341; Catt v. Tourle, L. R. 4 Ch.
App. 654; Carter v. WiUiams, IS Wkly. Rep.
593, before Vice Chancellor
.Tames; Wolfe
V. Prost, 4 Sandf. Ch. 72; Tulk v. Moxhay,
supra; Whiting v. Union R. Co., 11 Gray,
359; Gibert v. Peteler, supra; Barrow
v.
Richard, supra; Greene v. Creighton, 7 R.
I. 1; Bronner v. Jones, 23 Barb. 153. The
grantees from Beers became entitled to the
benefits of the corresponding covenants on
the part of the plaintiffs, and of the easement in their lands, and in the pm'chase
had recompense for any diminution in the
value of their own lands by reason of the
restrictions upon their use.
Should it appear that the plaintiffs had parted with
their title, it might be questionable whether
they could maintain the action. The right
exists for the benefit of the owners of the
lands for the time being, and it may be
waived or released by them, and it would
seem they would be the proper parties to
bring the action. At most, the plaintiffs
would be but the dry trustees of the covenant for the benefit of their grantees, and
in equity and in all cases under the present
system of practice, the real party in interest
should bring the action. But the plaintiffs'
right of action, if a cause of action exists,
does not appear to have been questioned,
so
that no question as to parties is in the case.
The cases in which it has been held that
an action at law will not lie, upon a covenant restricting the use of the lands against
the grantees of the covenantor, when there
was no privity of estate between the covenantor and covenantee, do not aid us in determining whether there may not be relief
in equity for a violation of the equitable
right resting upon and growing out of the
covenant treated as in substance a grant,
and the consideration upon which it was
made.

The author of the American note to Spencer's case, 1 Smith, Lead. Cas. (6th Am. Ed.)
167, recognizes the distinction between the
binding obligation at law of covenants not
running with the lands and the equitable
rights recognized and enforced in equity in
He says, speaking of such a
such cases.
"But although the covenant,
covenant:
when regarded as a contract, is binding only
between the original parties, yet, in order
to give effect to their intention, it may be
construed by equity as creating an incorporeal hereditament (in the form of an easement) out of the uncouveyed estate, and rendering it appurtenant to the estate conveyed; and when this is the case, subsequent
assignees will have the right and be subject
to the obligations which the title or liabiUty
to such an easement creates."
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In Hills V. Miller, 3 Paige, 254, and Trustees of Watertown v. Oowen, 4 Paige, 510,
and Barrow v. Richard, 8 Paige, 351, there
could have been no recovery at law, or actions on the covenants; but upon the deeds
and instruments in writing, under seal, it
was held that easements had been granted
out of the property sought to be charged,
which had come by assignment to the hands
of the defendants, which were intended by
the parties to be appurtenant to lands owned by the plaintiffs;
and the observance of
the easements was enforced.
Barrow v. Richard, although differing in
circumstances from the present case, was
decided upon the ground that is controlling
here, that the parties intended to create mutual easements for the benefit of the owners
of the whole tract, and that the want of a
remedy at law would sustain, rather than
defeat, the jurisdiction of equity, and that
the covenant should consequently be enforced by injunction against those who held
the land to which it related. The lands of
the defendants are equitably chargeable
with the easement created by Beers, and
the objection that the easement is not obligatory upon the defendants as a contract,
cannot avail as a defense to a suit in equity
to restrain the defendants by injunction from
its violation and a destruction of the easement.

There is no waiver of the covenant and
surrender of the easement, alconsequent
leged in the answer, proved upon the trial,
or found by the judge. The building was of
the class of buildings permitted by the easejnent and suitable for occupation as a private residence. It was not specially adapted to any other use, and the plaintiffs were
not bound to foresee, before its completion,
that it could or would be applied to any
purpose prohibited by the covenant.
So far

was reasonable.
The plaintiffs did not stand by nnd keep
silence when it was their duty to speaJi, and
the defendants have a building which they
may use for purposes contemplated by the
parties. It was assumed by the judge at
the trial, and does not appear to have been
questioned that the businesses carried on by
the defendants Yates and Blaisdells were
violations of the covenants and forbidden
by it. If they were not, that was a proper
question to be litigated upon the trial, and
may be tried upon the new trial which must
be had.
There is nothing in the record from
which we can determine, that if permitted,
such businesses will not defeat the object
and purpose of the agreement of the parties, and deprive the plaintiffs of the substantial benefit of the covenant
If the occupation and use of the premises by the defendants In the manner reported by the
judge is in contravention of the spirit, as
well as the letter of the covenant, the question of damages is wholly immaterial.
Upon that question men might differ, and It
might be thought that the damages. If any,
were so trifling as to be Inappreciable, but
the parties had the right to determine for
themselves in what way and for what purposes their lands should be occupied irrespective of pecuniary gain or loss, or the
effect on the market value of the lots.
Doubtless another trial wUl, upon other
facts, present other questions, and there may
be objections to a recovery not disclosed by
the record, but upon the record before us
the judgment must be reversed and a new
trial granted.
as appears, their objection

All concur, except RAPALLO
LER, JJ., absent
Judgment

reversed.

and
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also, the verdict was against the defendants; and the same is true of the alleged
partial failure of consideration.
3. The next ground is, that on the
trial at
law, letters from the joint defendant, Campbell, containing admissions adverse
to the
Mr. Hart, for appellant. Mr. Mills, contra. defence, were read in evidence to the jury;
and the bill avers that Campbell was not
CURTIS, J., delivered the opinion of the truly informed concerning the subjects on
which he wrote, and that, until the letters
court.
The complainant filed his bill in the cir- were produced at the trial, the complainant
cuit court of the United States for the district was not aware of their existence, and so was
of Ohio, and, that court having ordered the surprised.
To this there are two answers, either of
bill to be dismissed, on a demurrer, for want
of equity, the complainant appealed.
which is sufficient.
The first is that the comThe object of the bill is to obtain relief plainant and Campbell, being jointly interestagainst a judgment at law, founded on three ed in the purchase and ownership of thepromissory notes, signed by the complainant, property for which these notes were given,
and the joint defendants in the action at
and one Campbell, since deceased.
A court of equity does not Interfere with law, and there being no allegation of any coljudgments at law, unless the complainant has lusion between Campbell and the plaintiff in
an equitable defence, of which he could not that action, the complainant cannot be alavail himself at law, because it did not lowed to allege this surprise. If he did not
amount to a legal defence, or had a good de- know what admissions Campbell had made,.
fence at law, which he was prevented from he might, and with the use of due diligence,
availing himself of by fraud or accident, would have known them; and he must beunmixed with negligence of himself or his treated, in equity as well as at law, as if he
agents.
Marine
Ins. Co. v. Hodgson, 7 had himself made the admissions.
Another answer is, that if there was surCranch, 333; Creath v. Sims, 5 How. 192;
prise at the trial, a motion for delay, as is"Walker v. Robbins, 14 How. 584.
The application of this rule to the case practiced in some circuits, or a motion for a
stated in the bill leaves the complainant no new trial, according to the practice In others,
equity whatever.
afforded a complete remedy at law.
4. The
The contract under which these notes were
complainant asserts that he has
taken was made in December, 1841. One of claims against the defendant, and he prays
the notes is dated in December, 1841, and that, inasmuch as the defendant resides out
the others in January, 1842. In April, 1848, of the jurisdiction of the court, these claims
suit was brought on the notes. In October, may be set off against the judgment recover1850, the trial was had and judgment re- ed at law by the decree of the court upon this
covered.
The reasons alleged by the bill for bill. But upon this subject the bill states,
enjoining the judgment are:
speaking of the aption at law: "Your orator
1. That the consideration of the notes was
frequently conferred with L. D. Campbell,
the sale of certain property, and the com- one of his attorneys, in reference to the said
plainant and Campbell were defrauded in cause, and frequently spoke to him of the
that sale. But this alleged fraud was plead- claims which your orator and said Andrew
ed, in the action at law, as a defence to the Campbell had against the said Hinckley, as
notes, and the jury found against the de- hereinafter specifically set forth; but the said
fendants. Moreover, upwards of six yea-s Campbell, attorney, regarded the defence
elapsed after the sale, and before the suit pleaded as so amply sufficient as that neither
was brought; and the vendees, who do not he nor your orator ever thought It necessary
pretend to have been ignorant of the alleged to exhibit said demands against said Hinckley
fraud during any considerable part of that as matter of defence, could it even have been
period of time, did not offer to rescind the done consistently with the defence made as
contract, nor did they, at any time, either aforesaid."
return or offer to return the property sold.
He purposely omitted to set off these al2. The bill alleges certain promises to have leged claims in the action at law, and now
been made by an agent of the defendant, con- asks a court of equity to try these unliquicerning the time and mode of payment of dated claims and ascertain their amount, and
the notes when they were given. These promenable him to have the same advantage which
ises could not be availed of in any court, aa he has once waived, when it was directly
a defence to the notes; for, to allow them
presented
to him in the regular course of
such effect, would be to alter written con- legal proceedings.
Courts of equity do not
tracts by parol evidence, which cannot be assist those whose condition is attributable
done in equity any more that at law, in the only to want of due diligence, nor lend their
absence of fraud or mistake. Sprigg v. Bank aid to parties, who, having had a plain, adequate, and complete remedy at law, have
, of Mount Pleasant, 14 Pet. 201.
But whatever substance there was In this purposely omitted to avail themselves of it.
It is suggested that courts of equity have
defence, it was set up, at law, and upou this

How. 443.)
Supreme Court of the United
States. Dec.
Term, 1S54.
The facts are stated in the opinion of the
court.
(17
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an original jurisdiction in cases of set-off, tiff's claim for relief, on the ground that the
and that this jurisdiction is not taken away defendant resides out of the state, and that
by the statutes of set-off, which have given therefore he should have the aid of a court
the right at law. This may be admitted, of equity, to subject the judgment at law to
though it has been found exceedingly difficult the payment of the complainant's
claim.
to determine what was the original jurisdic- When the complainant elected not to file these
tion in equity over this subject. 2 Story, Bq. claims in set-off in the action at law, he
656, 664.
But whatever may have been its knew that defendant, who was the plaintiff
exact limits, there can be no doubt that a in that action, resided out of the state. If
party sued at law has his election to set off his that fact was deemed by the complainant inclaim, or resort to his separate action. And sufficient to induce him to avail himself of
if he deliberately elects the last, he cannot his complete legal remedy. It can hardly be
come into a court of equity and ask to be supposed that it can induce a court of equity
allowed to make a different determination, to interpose to create one for him. The quesand to be restored to the right which he has tion is not merely whether he now has a
once voluntarily waived. Barker v. Elkins, 1 legal remedy, but whether he has had one
Johns. Ch. 465; Greene v. Darling, 5 Mason,
and waived it. And as this clearly appears,
^1, Fed. Cas. No. 5,765.
equity will not interfere.
Similar considerations are fatal to the plainThe decree of the court below is affirmed.

EQUITABLE REMEDIES.
GRI]' I'^ITII
(25

Supreme

V.

Atl. 427,

HILLIARD.
G4

Vt. 643.)

Court of Vermont, General Term.
Nov. 5. 1892.

Appeal from cliancery pourt, Rutland
county; Taft, ChancoUor.
Action by Silas L. Griffitli against John
H. Hilliard. From a decree sustaining a
demurrer to plaintiff's bill for an injunction and dismissing the bill pro fomia,
orator appeals. Reversed and modified.
J. C. Baker, for orator. H. A. Barman,
for defendant.

START, J. The defendant, John H. Hilliard, by the demurrer contained in his
answer, claims that a court of equity has
no jurisdiction of the matters alleged in
the bill. The bill alleges, among other
things, that the orator is the owner of
the land in question; that its substantial
value is made up of the wood and timber
growing thereon; that some of the defendants, under a license from the defendant, Hilliard, have entered upon the land,
are engaged in cutting and drawing timlier
therefrom, and threaten to continue to do
so. For the purpose of determining the
question now beforH the court, these allegations must be taken as true. To permit this wood and timber to be cut in the
manner the defendants
are doing, and
threatening to do, under a license from
defendant, Hilliard, is to permit a destruction of the orator's estate as it has been
held and enjoyed.
The power of a court
of equity to interpose by injuuction to
prevent irreparable injury and the destruction of estates is well established, and
this power has been construed to embrace
trespasses of the character complained of
in the orator's bill. Where trespass to
property consists of a single act, and it is
temporary in its nature and effect, so that
the legal remedy of an action at law for
damages is adequate, equity will not interfere; but if, as in this ease, repeated
although
acts are done or threatened,
each of such acts, taken by itself, may not
be destructive to the estate, or inflict irreparable injury, and the legal remedy
may, therefore, be adequate for each single act if it stood alone, the entire wrong
may be prevented or stopped by injunction. Smith V.Rock, 59 Vt. 232.9 Atl. Rep.
551; Langdon v. Templeton, 61 Vt. 119, 17
Atl. Rep. 839; Erhardt v. Boaro, 113 U. S.

5 Sup. Ct. Rep. ^DS; Iron Co. v. Reymert, 45 N. Y. 703; Power Co. v. Tibbetts,
31 Conn. 165; Irwin v. Dixion, 9 How. 28;
Livingston
v. Livingston, 6 .Tohns. Ch.
(Law Ed.) 496; High, Inj. 724-727; Shipley
V. Ritter, 7 Md. 408; Scudder v. Trenton
Delaware Falls Co., 1 N.J. Eq.694; 1 Pom.
539,

Eq. Jur. § 245; 3 Pom. Eq. Jur. § 1357;
Murphy v! Lincoln, 63 Vt. 278, 22 Atl. Rep.
418.

In the case of Murphy v. Lincoln, supra,
the bill charged the committing of several
trespasses by the defendants by drawing
wood and logs acros.H the orator's land.
The defendants claimed a right of way.
The court ftjund the is.sue of fact in favor
of the orator, and held that a court of
equity had jurisdiction to enjoin the commission of a series of trespasses, although
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the legal remedy be adequate for each single act if it stood alone. It is said by
Judge Story in his work on Equity Jurisprudence, (volume 2, §§ 928,
929:) '"If the
trespass be fugitive and temporary, and
adequate compensation
can be obtained
in an action at law, there is no ground
to justify the interpositiou of courts of
equity. Formerly, indeed, courts of equity were extremely reluctant to interpose
at all, even in regard to cases of repeated
trespasses;
but now there is not the
slightest hesitation it the acts done or
threatened to be done to the property

would be ruinous or irreparable, or would
impair the just enjoyment of the property
in the future.
In short, it is now granted
in all cases of timber, coals, ores, and
quarries, where the party is n mere trespasser, or where he exceeds the limited
right with which he is clothed, upon the
ground that the acts are, or may be, an
irreparable damage to the particular species of property. " In Iron Co. v. Rey mert,
supra. It is said that mines, quarries, and
timber are protected by injunction, upon
the ground that injuries to and depredations upon them are, or may cause, an
irreparable damage, and also with a
view to prevent a multiplicity of actions
for damages, which might accrue from
continuous violations of the rights of the
owners; and that it is not necessary that
the right should be first established in an
action at law. In Erhardt v. Boaro, supra, Mr. Justice Fikld says: "It is now
a common

practice in cases where irremediable misclilet is being done or threatened, going to the destruction of the substance of the estate, such as the extracting of ores from a mine, or the cutting
down of timber, or the removal of coal,
to issue an injunction, though the title to
the premises be in litigation. The authority of the court is exercised in such cases,
through ils preventive writ, to preserve
the property from destruction pending
legal proceedings for the determinatiOB
of the title."
Wlien it appears that the title is in dispute, the court may, in its di.scretion, issue a temporary injunction, and continue
it in force for such time as may be necessary to enable the orator to establish his
title in a court of law, and may make the
injunctiim perpetual when the orator has
his title; or the court
thus established
may proceed and determine which party
has the better title; or it may dismiss the
bill, and leave the orator to his legal remedy. Bacon V. Jones, 4 Mylne & C. 433;
Diike of Beaufort v. Morris, 6 Hare, 340;
Campbell v. Scott, 11 Sim. 31; Kerr, Inj.
209; Ingraham v. Dunnell, 5 Mete. (Mas.^;.)
US; Rooney v. Soule, 45 Vt. 303; Wing v.

Hall, 44 Vt. 118; Lyon v. McLaughlin, 32
Vt. 423- Hastings v. Perry, 20 Vt. 278;
Barnes v. Dow, 59 Vt. 530, 10 Atl. Rep. 258;
Barry V. Harris, 49 Vt. 392. In Bacon v.
Jones, supra, Lord Cuttenham says:
"The jurisdiction of this court is founded
upon legal right. The plaintiff cominginto
court on the assumption that he has the
legal right, and the court granting its assistance on that ground. When a party
applies for the aid of a court, the application for an injunction is made either during the progress of the suit or at the hear-
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and in both cases, I apprehend, great
latitude and discretion are allowed to the
court in dealing with the application.
When the application is for an interlocutory injunction, several courses are open.
The court may at once grant the injunction siinpliciter, without raore,— a course
which, though perfectly competent to the
court, is not very likelylo be taken where the
defendant raises a question as to the validity of the plaintiff's title; or it may follow

ins;

cise of the discretionary power which th&
court possesses. The orator, by his hill,
makes out a strong case forequitable consideration. The sole value of the premises in question is in the wood and timber
growing tliereon. The orator has heretofore held and occupied them for the purpose of manufacturing lumber and charcoal from such timber and wood. He has
expended large sums of money in the erection of mills and coal kilns, in building
roads, and in procuring teams and workmen for the prosecution of said business,
and has made contracts for the sale of
said manufactured products. The defendants are engaged in cutting and removing
that which constitutes the chief valne of
the estate, and threaten to continue to do
so. These acts, if continued, will work a
destruction of the estate, and render it of
no value for the purpose for which it has
The case is one
been held and enjoyed.
peculiarly within the province of a court
of equity, through its preventive writ, to
interpose and stop the mischief complained
of, and preserve the property from destruction. The defendant, John H. Hilliard, having, before any evidence has been
taken or hearing had, put in issue the orator's title, insisted that this issue be
tried in a court of law, the case is one in
which the court may properly, in its discretion, require the orator to establish his
title in such court before proceeding further with the cause, and such will be the
order of this court. The pro forma decree
of the court of chancery is reversed ; the
demurrer contained in the answer of the
defendant, John H. Hilliard, is overruled;
the orator's bill is adjudged sufficient, and
defendant's (Hilliard's) answer is ordered
brought forward, from which it appears
that the orator's title to the premises is in
controversy;
therefore the cause is remanded to the court of chancery, with direction to that court to retain the cause,
and continue in force the injunction for
such time as, in the opinion of said court,
may be necessary to enable the orator to
bring and prosecute to final judgment
such action or actions as may benecessary
to establish bis title in a conrt of law;
and, in default of the orator so establishing his title within the time aforesaid, the
orator's bill to be dismissed, as against
the defendant, John H. Hilliard, with
costs.
But if the orator shall, within the
time aforesaid, by a final judgment in his
favor in a court of law, establish his title
to the premises as against the defendant,
John H. Hilliard, then the court will enter
a decree making perpetual the temporary
injunction, and make such order in relation to costs as to the court shall seem

the more usual, and, as I apprehend, more
wholesome, practice in such a case, of
either granting an injunction, and at the
same timedirectingtheplaintiff to proceed
to establish his title at law, and suspending the grant of the injunction until the
result of the legal investigation has been
ascertained, the defendant, in the mean
time, keeping an account.
Which of these
several courses ought to be taken must
depend entirely upon the discretion of the
court, according to the case.
When the
cause comes to a hearing, the court has
also a large latitude left to it; and I am
far from saying that a case may not ari^e
in which, even at that stage, the court
will he of opinion that the injunction may
properly be granted without having recourse to a trial at law. The conduct and
dealings of the parties, the frame of the
pleadings, the nature of the patent right
and of the evidence by which it is established, these and other circumstances may
combine to producesuch a result, although
this is certainly not very likely to happen,
and I ara uot aware of any case in which
it has happened.
Nevertheless
it is a
course unquestionably competent to the
court, provided a case be presented wl.'ich
satisfies the mind of the judge that such a
course, if adopted, will do justice between
the parties.
Again, the court may at the
hearing do that which is the more ordinary course, — it may retain the bill giving
the plaintiff the opportunity of first establishing his right at law. There still
remains a third course, the propriety of
which must also depend upon the circumstances of the case, — that of dismissing the
bill at once." Although BacouT. Jones was
a case relative to a oatent right, the remarks of the lord chancellor are applicable
to any case in which the orator's title is
in dispute.
The case of the Duke of Beaufort V. Morris, supra, was a bill for an injunction toprotect the orator'sooal mines
from injury from the water flowing into
them from the defendant's colliery; and it
was ordered that the bill be retained for
12 months, with liberty to the orator to
bring such actions as he might be advised
were necessary, and that the injunction issued in the cause be continued for such
time.
meet.
We think the granting of the temporary
Injunction in this case was a proper exerTAFT,

J.,dld not sit.
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DEPUE, J. The counsel of the defendant, as a preliminary matter, submitted to
the court the question, -whether the court of
chancery has jurisdiction to try the question
of nuisance or no nuisance, involved in this
cause.
Upon the abstract question whether a court
of equity has jurisdiction over nuisances,
whether they come within the class of public or of private nuisances, very little need
Whatever contention there is at
be said.
the bar, or disagreement among judicial
minds, as to the principles on which that
jurisdiction should be administered, there is
no room for controversy that such jurisdiction pertains to courts of equity. It is a
settled principle that courts of equity have
concurrent jurisdiction with courts of law
in cases of private nuisances; the interfercase
ence of the former in any particular
being justified, on the ground of restraining
irreparable mischief, or of suppressing interminable litigation, or of preventing multiplicity of suits. Ang. Water Courses, § 444;
2 Story, Eq. Jur. § 925; Society for Establishing Useful Manufactures v. Morris Canal & Banking Co., 1 N. J. Eq. 157; Scudder
V. Trenton Del. Falls Co., Id. 694; Burnham
V. Kempton, 44 N. H. 79.
The doctrine of the English courts is that
the jurisdiction of courts of equity over
nuisances, not being an original jurisdiction
for the purpose of trying a question of nuisance, but being merely a jurisdiction in aid
of the legal right for the purpose of preserving and protecting property from injury
pending the trial of the right, or of giving
effect to such legal right when it has been
established in the appropriate tribunal, the
court will not, as a general rule, entertain
jurisdiction to finally dispose of the case,
where the right has not been previously established and is in any doubt, and the defendant disputes the right of the complainUnant or denies the fact of its violation.
der such circumstances the court will, ordinarily, do nothing more than preserve the
property in its present condition, if that be
necessary, until the question of right can
Semple v. London & B.
be settled at law.
R. Co., 1 Eng. Ry. Cas. 120; Blakemore v.
Canal Navigation, 1 Mylne
Glamorganshire
6 K. 154; Broadbent v. Imperial Gas Co.,
7 De Gex, M. & G. 4.36; Same Case on appeal, 7 H. L. Cas. 600; Elmhirst v. Spencer,
2 Macn. & G. 45; Kerr, Inj. 332, 340; 2 Story,
Eq. Jur. § 925b; Ang. Water Courses, § 452.
It is said in the ninth edition of Story on
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Equity Jurisprudence that in the American
courts the rule of the English law requiring
the complainant's legal rights to be first established in a court of law before a court of
equity will give relief, has, in general, not
been enforced in its strictness.
2 Story, Eq.
Jur. § 92od. In our own state it has been/
somewhat relaxed. The mere denial of theS
complainant's right by the defendant in his {
answer will not oust the court of its juris- \
diction by injunction.
Shields v. Arndt, 4 N. {
J. Eq. 235; Holsman v. Boiling Spring
Bleaching Co., 14 N. J. Eq. 335.
So, also,
when the complainant has for a long time
been in the undisputed possession of the
property or enjoyment of the right with respect to which he complains, and the acts
of the defendant which constitute the injury to such property or the invasion of
such right have been done recently before
the filing of the bill, the court of chancery
has entertained jurisdiction to decide and
The landispose of the entire litigation.
guage of Chancellor Pennington on this subject in Shields v. Arndt has been very generally approved, and the principle he states
has been adopted by the courts of this state.
He says: "It was not so much against the
general jurisdiction of the court that the objection is raised, as to its exercise when the
defendant, as in this case, denies the comIt is the province of this
plainant's right.
court, as the defendant's counsel insist, not
to try this right, that belonging alone to a
court of law, hut to quiet the possession
whenever that right has been ascertained
If it be intended to say that
and settled.
a defendant setting up this right by his answer thereby at once ousts this court of jurisdiction,
cannot assent to it, for it would
put an end very much to the exercise of an
important branch of the powers of the court.
■* If it be intended to go no further
*
*
than that it is a question which should be
sent to law in cases of doubt, and often
should, before injunction, be first there established by trial and judgment, then I agree
A long enjoyment by a
to the proposition.
party of a right will entitle him to restrain
a private nuisance, even though the defendant may deny the right, and the court will
exercise its discretion whether to order a
trial at law or not, always inclining to put
the case to a jury if there be reasonable

I

doubt."
The decree in that case was against complainant, on the ground that he had not established by the proofs in the cause his right to
the stream in question as an ancient water
On appeal to the senate, sitting as a
course.
court of appeal, the decree was reversed by
a vote of eleven to seven, and a perpetual
injunction was decreed. Minutes of the Court
of Errors and Appeals, June 19, 1844.
In Shields v. Arndt the complainant had
been in the enjoyment of the flow of water
upon his land without interruption, until just
before the bill was filed. In the other cases
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in which cham,ery has granted relief on final
the complainant was
decree by injunction
either in the full enjoyment of the right,
which was protected from threatened invasion when the hill was filed, or his right
originally was not disputed, and its continued
existence was clearly established at the hearing, and the act of the defendant which interrupted the enjoyment of it had been done
within a recent period before the bill was
filed.
Robeson v. Pittenger, 2 N. J. Bq. 57;
Brakely v. Sharp, 10 N. J. Eq. 206; Earl v.
DeHart, 12 N. J. Eq. 280; Holsman v. Boiling Spring Bleaching Co., 14 N. J. Eq. 335;
Delaware & B. Canal Co. v. Camden & A. R.
Co., 16 N. J. Eq. 321; Same Case on appeal,
18 N. J. Eq. 546; Morris Canal & Banlsing
Co. V. Central R. Co., 16 N. ,T. Eq. 419.
'In Holsman y. Boiling Spring Bleaching
Co. the bill was filed to enjoin the defendants
from polluting a stream, which flowed in its
accustomed channel through the lands of the
complainant. The defendants were incorporated in the year 1859 for the purpose of carrying on the business of bleaching and finishing cotton and woolen goods, and soon after
became the owners of a tract of land, pond,
and mill -premises above the lands of the complainants, and erected thereon a large mill
and works, which were put in operation in the
summer of 1860. The bill charged that in
the fall of 1860, in consequence of large quantities of chemical matter and other impurities
discharged from the defendants' works into
the stream, the water was filled with offensive matter, discolored and polluted, and rendered unfit for domestic purposes, producing
offensive odors, which infected the air of the
neighborhood,
and penetrated
the dwellings,
so that the complainants were compelled to
refrain from aU use of the water for famUy
or other purposes; by reason whereof they
were unable to use or enjoy their said propand of
erty as they had been accustomed
right ought to do, or to sell the same at a
fair price. The bill was filed on the 5th day
of February, 1861. The defendants, in their
answer, did not deny the erection of their
works, or the discharge of chemicals and other matter therefrom into the stream, but insisted that the nuisances of which the complainants complained were not occasioned
They further
thereby, but by other causes.
alleged that the lands and mill site used and
occupied by them had been used and occupied as a mill site for more than twenty
years, and that the business of fulling and
dying had been there carried on for more
than that period of time, and that they had
thereby acquired a prescriptive right to use
said stream for manufacturing purposes, although the same might taint and discolor the
water. The cause was brought to a hearing
on the pleadings and evidence, and the chancellor decreed a perpetual injunction. That
the water in the stream upon the complainants' land had, since the erection of the defendants' works, become discolored, polluted,

and unfit for domestic or ornamental purposes, and that the complainants' premises
had thereby been rendered uncomfortable, inconvenient,
and undesirable, for the purposes
for which they were designed and used, were

not denied by the answer, and were fully
The chancellor
established by the evidence.
decided that where a complainant seeks protection in the enjoyment of a natural water
course upon his land, the right will ordinarily
be regarded as clear, and that the mere fact
that the defendant denies the right by his
answer or sets up title in himself by adverse
user will not entitle him to an issue before
With respect
the allowance of an injunction.
to the defendants' claim of a prescriptive
right to pollute ihe waters along the complainants' lands, he examined the evidence,
and found that although the mill site occupied by the defendants may have been used
for the purpose of dying for the period of
twenty years, theie was no evidence In the
cause that the materials discharged into the
stream anterior to the erection of the defendants' works were such in character or quantity as to pollute the waters in front of the
complainants' lands, and that consequently
there was no proof whatever of any adverse
user in the defendants, or those under whom
In this aspect of the evidence
they claimed.
touching the adverse right set up by the defendants, this case, like those which preceded
of the practice of the
it, is an illustration
courts of equity in this state to take complete
cognizance of matters of nuisance, where the
complainant has previously been in the undisputed enjoyment of a right, and the bill is
filed promptly upon the commission of the
act of interference with such right, and the
evidence does not raise any serious question
as to the fact of the existence of the complainants' right when the bill is filed. That
it was not intended to assert the power of the
court of chancery to ultimately dispose of
questions of nuisance, without regard to the
state of the evidence bearing on the question
as to the «existence of the complainants' right,
and the situation of the parties previous to
the filing of the bill, is shown by the remarks
of the chancellor In his opinion as to the necessity that the party's right should be clear
to entitle him to the remedy by injunction
in cases of private nuisance, as well as by
the opinion of the same cliancellor in the case
of New Jersey Zinc Co. v . New Jersey FrankUnite Co., 13 N. J. Eq. 322, in which he expresses his repugnance
to deciding a question of right in real property, where the defendant was In possession, and a real controversy arose as to the superiority of the titles
of the respective parties; a repugnance which
was only overcome by the fact that no motion had been made to dissolve the preliminary injunction, and that both parties were
desirous that the question of the rights of
the parties should be decided.
The same doctrine has repeatedly been enunciated by the
courts of this state as the controlling prin
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ciple by which the com.! of chancery is guided
in exercising its undoubted jurisdiction over
the subject of private nuisances.
Scudder v.
Trenton Del. FaUs Co., 1 N. J. Eq. 604; Southard v. Morris Canal & Banliing Co., Id. 519;
Shreve v. Voorhees, 3 N. J. Eq. 25; Outcalt
V. Disborough, Id. 214; Hulme v. Shreve,
4
N. J. Eq. 116; Shi-eve v. Black, Id. 177;
Cornelius v. Post, 9 N. J. Eq. 196; Wolcott
V. Melick, 11 N. J. Eq. 204; Haisht v. Morris
Aqueduct, 4 Wash. C. C. 601, Fed. Cas. No.
5,902.
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bill

alleges the seisin of the farm in question
by the complainants, and that the same
bounds on Black river, which from time immemorial had been used and accustomed
to flow and run by and along the said farm
in its natural and accustomed channel, free
and clear of all obstructions whatever; and
that prior to 1846 the flow of the said river
along the complainants' said farm was not
in any wise affected by the defendant's dam,
or the pondage thereof. The charge is that
the defendant, in October or November, 1846,
increased the height of his dam and its appendages, the exact amount of such increase
being unknown to the complainants, and
that since that time the farm of the complainants has been overflowed by water
backed upon it by the defendant's dam. The
bill was filed on the 17th of September, 1866.
The answer was filed on the 28th of November, 1866.
In it the seisin of the complainants of the farm was admitted. It was also
admitted that the efficient height of the dam
was increased in 1846, and that thereby the
backwater on the complainants' farm was
increased. The insistment was that the increase in the height of the dam in 1846 was
only nine inches, and that on the 23d of November, 1866 (two months after the filing
of the bill), the defendant had reduced his
dam nine inches, whereby its efficient height
was made what it was before 1846. Upon
this branch of the case the defendant put his
defence on the ground that, having complied
with the object of the bill, there was no reason for continuing the litigation.
Furthermore, at the time of the filing of
the bill two suits at law, brought by Eliza
Carlisle, one of the complainants, and who
was in possession, were pending against the
defendant, to recover damages for injuries
sustained by reason of the overflow of these
lands by the raising of the dam in 1846.
One of these suits was brought in 1861, the
These causes having been
other in 1866.
taken down for trial to the Morris circuit,
at the term of January, 1867, the defendant
relinquished his plea to one of the courts of
the declaration in each case, in which such
injury was complained of, and confessed the
cause of action, and submitted to pay subJudgments were accordstantial damages.
ingly entered for the plaintiff in those suits
on the 6th of June, 1867, transcripts whereof
were made exhibits in this cause.
The extent to which the complainants were
entitled to have the defendant's dam reduced in order to effect an entire abatement
of the nuisance could not be settled by an
ordinary action at law for overflowing the
complainants' land. The facts necessary to
fix tlie proper measure of such relief could
only be ascertained by the verdict of a jury
upon an issue specially framed for that pur-

The principle supported by these eases was
not impaired by the decision of this coui't in
Morris & E. R. Co. v. Prudden, 20 N. J. Eq.
530.
In that case the appeal was from an
order of the chancellor for a preliminary
injunction, on depositions talien under a rule
to show cause. The premises on which the
defendants were about to lay their track were
within the limits of an old turnpike, which
had been vacated under legislative authority
to enable the defendants to use a part of the
same for their purposes, on the faith of which
they acquired the title to the fee, and for
twenty years had occupied it for a single
track, and other purposes connected
with
their business. The right of the complainant
for the protection of which the bill was llled
was not at all clear, and the injury on which
he based his claim to equitable relief was
slight, and the injunction stopped an important public work. As already observed, the
jurisdiction of courts of equity over the subject-matter of nuisances is not an original
jurisdiction.
It does not arise from the fact
that a nuisance exists, but results from the
circumstance that the equitable power of the
court is necessary to protect the party from
an injury, for which no adequate redress can
be obtained by an action at law, or its interference is necessary to suppress interminable litigation for the recovery of damages
for an actionable wrong. As a condition to
the exercise of that power, it is essential that
the right shall be clearly established, or that
it should previously have been determined
by the action of the ordinary tribunals for
the adjudication of the rights of the parties;
and the injury must be such in its nature or
extent as to call for the interposition of a
court of equity.
In the case now under consideration the
defendant had been in the use of his dam, as
it was at the time of the filing of the bill,
since 1853, unmolested by the complainants
or their ancestor, until 1861, when the first
of the actions at law was brought. It is
therefore insisted by the defendant's counsel, that the suit is prosecuted not for relief
in aid of a legal right, but for establishing a
legal right, the appropriate tribunal for the
determination of which is a court of law.
But the decisive answer to this position of
counsel lies in the fact that the right of the pose.
The complainants' right to such relief as is
complainants at the time of the filing of the
by the bill being admitted by the
sought
by
the
rights
those
of
bill, and the invasion
defendant, are admitted by the answer. The answer, and also having been established
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in the suit at law, tlie sole question of fact
in controversy was wliether the defendant
Tiad effected an abatement of the admitted
nuisance by lowering his dam to its level
The inquiry
Taefore the increase of 1846.
necessary to decide that controversy may
at least
toe made in the court of chancery;
there is nothing in the subject-matter of that
investigation, that by established rules of
equity procedure would entitle the party to
an issue as of course.
Even in the case of
an heir at law, who is entitled to an issue
as a matter of course when the controversy
is as to the factum of a will, if he does not
dispute the will, but merely denies that certain portions of the land passed by the words
of description, a court of equity has full
jurisdiction to determine the question thus
raised without granting an issue, or may
Ricketts
grant such issue, at its discretion.
A court of
V. Turquand, 1 H. L. Cas. 472.
equity has jurisdiction to ascertain and determine the rights of parties under a reservation, in a grant of a water privilege, of
so much water "as is necessary for the
use of a forge and two blacksmith's bellows," without requiring the right to be settled at law.
Olmstead v. Loomis, 9 N. Y.
423.

In Broadbent v. Imperial Gas Co., which
was before Vice Chancellor Wood (2 Jur.
before Lord
'[N. S.] 1132), and afterwards
•Chancellor Cranworth (3 Jur. [N. S.] 221, 7
De Ges, M. & G. 436), and subsequently before the house of lords (5 Jur. [N. S.] 1319,
7 H. L. Cas. 600), the complaint was that
the complainant, who was a market gardener, was injured by a nuisance arising from
the manufacture of gas by the defendants
on the premises adjoining his garden.
The
■complainant, in 1854, brought his action at
law to recover damages for such nuisance.
The cause came on for trial' before Lord
Chief Justice Jervis, and by consent was referred to Sergeant Channel to settle the
«,mount of damage (if any) which had been
occasioned, with power to order what, if
anything, should be done between the parIn January, 1856, the arbitrator reties.
ported the amount of damages, for which
judgment was entered, but he failed to make
any report as to what should be done by
the defendants to obviate the injury to the
In May, 1857, a bill was filed by
plaintiff.
Broadbent to enjoin the company from continuing the nuisance. The vice chancellor
decrefed a perpetual injunction.
This decree was affirmed on appeal by Lord Chancellor Cranworth, and was sustained on appeal by the house of lords. It appeared in
evidence that after the submission in 1854,
and before the date of the award, alterations had been made in the works, which, it
was insisted, made the award as to the state
of things in 1854 no longer conclusive as to
the state of things in 1S56; and the objection was taken that no relief could be obtained by injunction 'until the fact whether,

under the existing condition of the defendants' works a nuisance was created, was
ascertained by the verdict of a jury. The
In moving the
objection was overruled.
of affirmance. Lord Chancellor
judgment
"It is said that a new trial
Campbell says:
here,
because there had been
necessary
was
That there had been some
some alterations.
alterations after the submission is proved.
I consider that that is a point upon which
it is for an equity judge to form his opinion. If there has once been a trial at law,
and the plalntifiE's right has been established
at law, I think it is for the equity judge to
determine, when the application is made for
the injunction, whether the nuisance continues or whether it has been abated; and
if he is of opinion that it has not been abated,
but that it still continues, then it is his
It seems to
duty to grant an injunction.
me very strange to contend that because a
party who commits a nuisance chooses to
make some alteration, even although he may
do it bona fide, it is to be laid down as a
rule that there must be another trial, and
that toties quoties as often as the parties
shall make any alteration there must still
I think the vice chancellor
be another trial.
did well in investigating whether the nuisance continued, and that it was quite unnecessary for him to order a second trial in
order to try a fact which had been already
investigated and established."
Lord Kingsdown, in expressing his concurrence, is equally explicit.
His language is: "I perfectly
admit that if it could have been shown
upon the application for the injunction that
alterations had been made which had had
the effect of removing the evil which the
plaintiff had complained of in the action, he
would, of course, not have obtained any injunction.
But I am not at all prepared to
admit that the court was bound to ascertain
that fact by directing the trial of an action
at law.
It remained for the party who resisted that application to show that those
alterations had been made which were effectual for the purpose; and if the court,
upon the evidence, had reasonable doubt upon that subject, it might, for the information of its conscience, have directed a trial;
but it was equally competent to do it, and
in my opinion it was its duty, if it saw, upon
the examination of that evidence, that the
evil had not been diminished, to act upon
that conviction, and to grant the injunction
which it actually did grant."
The case, from the opinions in which these
extracts have been taken, is the same as that
now before the court, except that this case
is strengthened by the fact that the nuisance complained of is admitted by the answer, and the alterations which are claimed
to have removed it were made after the bill
was filed.
It was further urged upon the argument
with much earnestness that although it
might be competent
for the court to de-
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termine the question in controversy, yet
that, under the circumstances of this case,
an issue should have been allowed for the
determination of the disputed facts by the
I verdict of a jury.
The power of courts of equity to order the
V /trial of an issue of fact which the court is
XT / itself competent to try, ought to be sparing/ ly exercised, and a practice of sending or¥ dinary matters to the decision of a jury,
ought not to be established. Where the
truth of facts can be satisfactorily ascertained by the court without the aid of a
jury, it is its duty to decide as to the facts,
and not subject the parties to the expense and
delay of a trial at law. But in cases where
the evidence is so contradictory as to leave
the decision of a question of fact in serious
doubt, and superior advantages of testing the
credit of witnesses by viva voce examination in open court, and of applying the facts
and circumstances proved in the cause to the
decision of disputed points, may be obtained by means of a trial before a jury, it is
proper that an issue should be awarded.
Trenton Banking Co. v. Woodruff, 2 N. J.
Eq. 118; Miller v. Wack, 1 N. J. Eq. 205;
Bassett v. Johnson, 3 N. J. Eq. 417; Hildreth
V. Schillenger,
10 N. J. Eq. 196; Lucas v.
King, Id. 277; Fisler v. Porch, Id. 243;
Black V. Lamb, 12 N. J. Eq. 108; same case
nomine; Black v. Shreve, 13 N. J. Eq. 455; 2
Daniell, Gh. Prac. 1086, 1285; Short v. Lee,
2 Jac. & W. 465; Dexter v. Providence Aqueduct Co., 1 Story, 387, Fed. Cas. No. 3,864;
Dale V. Roosevelt, 6 Johns. Ch. 255; Hammond v. Puller, 1 Paige, 197; Apthorpe v.
Gomstock, 2 Paige, 482; Townsend v. Graves,
3 Paige, 453.
The granting or refusing an issue is a
matter of discretion, and no application was
made to the chancellor for an issue. The
case of Carlisle v. Cooper, 18 N. J. Eq. 241,
in which the question of jurisdiction was
raised, was not between these parties. The
subject matter of the controversy there, was
the dam complained of in this case, but the
complainant in that cause was John D. G.
Carlisle, and the application to the chancellor was not an application for a feigned
In the answer in this case, the defendissue.
ant, after stating the abatement of his dam
nine inches, submits and insists "that if
shall insist that the dethe complainant
fendant has not reduced his dam to the
height it was prior to the year 1846, and
insists upon trying that question in this
honorable court, that this honorable court
is not the appropriate tribunal in which to
try and decide that question." A replication
was filed, and the parties proceeded to take
their evidence. A court of equity is an appropriate tribunal to decide that question.
The case was submitted to the chancellor for
decision on its merits, without objection to
the mode of trial. The submission of it to
him without applying for an issue, concludes
the parties from objection now to the mode
JUK. — 18
HUTCH.
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of trial. Belknap v. Trimble, 3 Paige, 577.
The position was also taken that the complainants had lost their right to relief by
long delay. Mere delay in applying to the
court is frequently a ground for denying a
preliminary injunction, and is also a reason for courts of equity refusing to take
cognizance of a case where there is a remedy at law. But where the legal right is
settled, and the more efficacious remedy of
a court of equity is necessary to complete
relief, delay is no ground for a denial of its
aid, unless it is coupled with such acquiescence as deprives the party of all right to
equitable relief. A person may so encourage
another in the erection of a nuisance, as not
only to be deprived of the right of equitable
relief, but also to give the adverse party
an equity to restrain him from recovering
damages at law for such nuisance.
Williams
V. Earl of Jersey, 1 Craig & P. 91.
So a party who knowingly, though passively, encourages another to expend money under an erroneous opinion of his rights, will not be
permitted to assert his title, and thereby defeat the ■just expectation upon which such
expenditure was made. Dann v. Spurrier, 7
Yes. 231; Rochdale Canal Co. v. King, 2
Sim (N. S.) 78; Same Case, on final hearing,
21 Eng. Law & Eq. 178; Eamsden v. Dyson,
L. R. 1 H. L. 140; Dawes v. Marshall, 10
C. B. (N. S.) 697; Wendell v. Van Rensselaer,
1 Johns.
Ch. 354; Ross v. Elizabeth-Town
& S. R. Co., 2 N. J. Eq. 422; Hulme v.
Shreve. 4 N. J. Eq. 116; Morris & E. R. Co.
V. Prudden, 20 N. J. Eq. 531; Raritan Water-Power Co. v. Veghte, 21 N. J. Eq. 463.
The defendant's case is not within either of
these principles. He did not make his expenditure in erecting his dam, and increasing
the capacity of his mill, either upon the encouragement of the complainants' ancestor,
or under an impression that he had the right
to cast the water back to the extent it was
held by his dam. He knew that by so doing he would interfere with the complainants' farm. He claims that he obtained that
privilege from the complainants' ancestor,
under a vei'bal agreement that he was to be
permitted to flow as much of his lands as he,
the defendant, saw fit, if he paid him therefor at the same i-ate as the defendant paid
one Horton for lands on the opposite side of
the stream. Upon such alleged agreement
the defendant sought his remedy, after the
actions at law were brought, by a bill for
its specific performance, and was denied relief. Carlisle v. Cooper, IS N. J. Eq. 241.
The adjudication and decision of that question in that case concludes the rights of
these parties.
The damages paid by the defendant in the
two suits at law amounted to $500. The injury done to the farm of the complainants
by the backwater, rendered a part of their
land comparatively useless, and the evidence
shows that a nuisance was created on it
deleterious to health, and that the enjoy-
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ment of the premises was thereby impaired.
B'or such injuries an actiqn at law furnishes
no adequate remedy, and the party enjoined
is entitled to the protection of a court of
equity hy abatement of the nuisance. Holsman V. Boiling Spring Bleaching Co., 14 N.
J. Eq. 335; 2 Story, Eq. Jur. § 92(3.
As the facts wei-e when the bill was filed,
the nature and extent of the injury sustained by the complainants were such as to
entitle them to relief in a court of equity,
and it would be an extraordinary proposition that a defendant, after the institution
of the suit for such relief, should be enabled
to defeat complete redress by a partial abatement of the nuisance, thus mitigating but
not removing the evil, upon an insistment
that the effects of such portion of the nuisance as still remained were not of sufficient
consequence
to entitle the complainant to
ask that perfect relief which he was entitled to when he sought his remedy.
The prayer of the bill is that the exact
amount of the increase in the height of the
dam in 1846 may be ascertained, and that the
defendant may be ordered and decreed to
abate said dam, and reduce it to its original height, as it was prior to the year 1846,
and remove the obstructions caused thereby to the flow of the river; or that the same
may be abated and reduced in height under the directions of the court. The complainants are entitled to the relief prayed for.
The appeal upon the merits raises the question whether the relief which was granted by
the chancellor, is such as is warranted by
the evidence.
^
The exact import of the decree is that the
/ defendant is entitled to maintain his dam at
the height of the present stonework and the
mudsill thereon and the sheathing, with the
right to place on the mudsill, for the whole
i
length thereof, movable gates of plank of the
width of seven inches, reaching a line nine
Inches above the said mudsill, and no higher;
and that by means of these contrivances the
defendant shall be entitled to use the water
of said river, subject to the obligation in
times of freshets or high water, to so raise
the said gates as that the surface of the
water shaE not be raised above a line drawn
twelve and a quarter inches above the top of
the mudsill.
The dam was built originally in 1827. It
then consisted of a stone wall with a sUl
upon it, and was about thirty-six feet long.
In 1828 or 1829, the superstructure was increased by the addition of posts twelve inches
long, with a cap piece on the top nine inches
The space between the cap piece and
wide.
the sill, at each end, was boarded up tight.
The rest of the space was occupied by gates
nine or ten Inches wide, leaving a space between the top of these gates and the underside of the cap, through which the water
flowed under the cap piece. In 1846 it is admitted that the structure of the dam was
raised, and in 18.52 changes were made which

increased its power of retaining and throwing
back the water. In 1866, when the bill was
filed, the superstructure consisted of a sill
nine inches in height, on which were set
posts twenty-one inches high, on which was
placed a cap piece nine inches in height, and
the space between the siU and cap piece was
closed by solid planking at each end, and
movable gates In the intermediate space, thus
making the efficient height of the superstructure above the stone wall thirty-nine Inches.
It was reduced nine inches in 1866, leaving its
present height thirty inches, and the decree
of the chancellor directs a further reduction
of twelve inches, reducing the height of
the superstructure above the stone wall to
eighteen inches, which consists of the height
of the sill of nine inches, and the height of the
sheathing and gates upon it of nine inches additional. The effect of these operations will
be to reduce the height of the dam, including
the stone wall, sheathing, siU, and gates, to
about what was originally in 1828, including
the stone wall, sill, and gates, which then
made up the dam, but without taking into aec:ount the fact that the solid planking between
the cap piece and the sill at each end, joined
close up to the cap piece.
The principle of law stated by the chancellor, that the extent of the right acquired by
adverse user is not determined by the height
of the structm-e, but is commensurate with
the actual enjoyment of the easement, as
evidenced by the extent to which the land of
the owner of the servient tenement was habitually or usually flowed during the period
of prescription, rests upon sound reasoning,
by authority. Ang. Water
and is supported
Courses, §§ 224, 379; Burnham v. Kempton,
44 N. H. 78. The introduction into the rule
requiring continuity of enjoyment to acquire
a prescriptive right of the qualification of
habitual use, as applied to the effect of the
structure, is the only qualification that Is permissible where the easement is such that its
enjoyment is profitable only from a continuous
use, as an easement to overflow lands.
That the decree of flowage upon the lands
of another fixes the extent of the right, is
shown by a variety of cases. The owner of
the easement is not bound to use the water in
the same manner, or to apply it to the same
mill. He may make alterations or Improvements at his pleasure, provided no prejudice
thereby arises to the owner of the servient
tenement, in the increase of the burden upon
his land. Luttrel's Case, 4 Coke, 87; Saunders
V. Newman, 1 Barn. & Aid. 258. So it Is not
necessary
that the dam should have been
maintained for the whole period upon the
same spot, if the extent of fiowage is at aU
times the same.
Davis v. Brigham, 29 Me.
391;
Stackpole v. Curtis, 32 Me. 383. A
change in the mode of use, or the purpose for
which It is used, or an increase in capacity
of the machinery which is propelled by the
water, will not effect the right, if the quantity
used is not increased, and the change is not
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to the prejudice of others.
Ang. Water
Courses, §§ 228-230;
Hale v. Oldroyd, 14
Mees. & W. 789; Baxendale v. McMurray, 2
Ch. App. 790; easier v. Shipman, 35 N. Y.
533; AVhittier v. Cocheco Co., 9 N. H. 455;
Washb. Easem. p. 279, § 38; JHulme v. Shreve,
4 N. J. Eq. lie.
This rule is clearly stated by Chancellor
Green in the Holsman Case, thus: "Where an
action Is brought for overflowing the plaintiff's lands by backwater from the defendant's mill dam, it establishes no title by adverse enjoyment to prove ^that the defendant's mill has been in existence over twenty
years, or that the dam has been in existence
for that period. The question is not how high
the dam is, but how high the water has been
held, whether it has been held for twenty
years so high as to affect the land of the
plaintiff as injuriously as it did at the time the
action was brought."
As a general rule the height of the dam
when in good repair and condition, including
such parts and appendages as make its efficient height in its ordinary action and operation, fixes the extent of the right to flow,
witiout regard to fluctuations in the flowage which are due to accidental causes, such
as a want of the usual repairs, or the variation in the quantity of water in the stream
in times of low water or drought, or in the
pondage of the dam by its being drawn down
by use. Washb. Easem. p. 105, § 54; Co well
V. Thayer, 5 Mete. (Mass.) 253; Jackson v.
Harrington, 2 Allen, 242; Wood v. Kelley, 30
Me. 47. But an user, to be adverse, must be
under a claim of right, with such circumstances of notoriety as that the person against
whom the right is exercised may be made
aware of the fact, so as to enable him to resist the acquisition of such right before the
Cobb v.
period of prescription has elapsed.
Davenport, 32 X. J. Law, .'509. Occasional use
of flash boards for short periods, when little
or no injury may be done, as an exception to
the general rale not to keep them on, does
not amount to the open, uninternipted, and
notorious adverse use necessary to establish
Pierce v. Travers, 97
a prescriptive right.
Mass. 306. If used for the full period of twenty years, only during times of low water, a
prescriptive right will not be acquired thereby to keep the water up to the height of such
Marcly v.
boards during the whole year.
Schults, 29 N. Y. 346. There may be such
continuity of use of flash boards as that they,
in efCect, are part of the permanent structure,
and by such user a right to flow by means of
a permanent dam, to the height of such boards
may be acquired. Whether the user has been
such as to establish the right, is a question of
fact for the jury. Noyes v. Sillman, 24 Conn.
15.

the dam of 1828 there were two gates,
each fourteen feet long, and the solid planking between the mudsill and the cap piece
The difoccupied four feet at each end.
ference between the superstructure of the

In
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dam of 1828, in Its efCect in flowing the
lands of the complainants, and that ordered
by the chancellor in his decree, is quite inconsiderable. But with respect to the condition of the superstructure of the dam, and
the mode of its use between 1828 and 1846,
and from 1846 to 1853, there is a great contrariety in the evidence.
The conflict relates to the use of boards to close up the
space between the tops of the gates and
the cap piece, thus making the top of the
cap piece the line of the tumble; to the
washing away of the superstructure of 1828,
and its being replaced by a structure of a
different construction; to the use of gates
of variable widths, and at times of nothing
more than boards upon the sill, kept in place
by pegs and starts. With this conflict in the
evidence the case was submitted to the
chancellor on its merits.
The evidence touching the extent of the
prescriptive right to flow the lands of the
complainants by means of the permanent
structure of the dam and movable gates,
and also to the use of flash boards, is reviewed by the chancellor.
His conclusion is, that there is not sufficient proof of an use of the flash boards
in such a deflnite manner, or at certain fixed
times or occasions, as to establish a qualified right to use them, when they operate
to raise the water to any extent on the
land of the complainants, and that the right
to maintain the permanent structure of the
dam, and to raise the water upon the complainants' lands by the use of the gates, is
such as I have mentioned as the substance
of the decree.
It is not proposed to examine the evidence in detail; a portion of it has been
referred to by the chancellor in his opinion.
It is sufficient to say that his conclusions
on all these points are supported by direct
testimony, and are consistent with the collateral facts proved, and in my judgment
are sustained by the weight of the evidence
in the cause.
Objection was made to that portion of the
decree which provided for the raising of
the gates in times of freshets and high water. As the prescriptive right to the use or
flow of water originates from its accustomed use, the right may be qualified as to
times, seasons, and mode of enjoyment, by
the character of the use from which the
right has originated. Ang. Water Courses,
382;
Bolivar Manuf'g Co. v.
224,
§§ 222,
Neponset Manuf'g Co., 16 Pick. 241; Marcly
V. Schults, 29 N. Y. 346; Burnham v. Kempmay be upton, 44 N. H. 78. Prescriptions
on condition in restraint of the mode in
which the prescriptive I'ight is to be enjoyed, or may have annexed to them a duty
to be performed for the benefit of the person against whom the prescription exists.
Kenchin v. Knight, 1 Wils. 2.-)H, 1 W. Bl. 49;
Brook V. Willet, 2 H. Bl. 224; Gray's Case,
5 Coke, 70; Lovelace v. Keynolds, Cro. Bliz.
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Colton v. Smith, Cowp. 47; PadForrester, 3 Man. & G. 903.
In the lease to Thompson for the year
1829, the defendant Inserted a covenant requiring the tenant to hoist the gates in time
of high water, if need be, so that no damage
should be done. Similar covenants are contained in subsequent leases, and the evidence is that it was the uniform practice of
the tenants, in the use of the dam and its
apperidages,
to control the height of the
water in the pond in times of high water
by raising the gates, and permitting it to
<low off.
Like the use of flash boards, only
in times of low water, this mode of user
qualifies the right which the defendant acquired from user, and the portion of the
decree which regulates the management of
the gates is necessary to restrain the flowage of the complainants' lands to what it
was accustomed to be during the time of
prescription.
In Robinson v. Lord Byron the injunction
was to restrain the defendant from using
dams, weirs, shuttles, flood gates, or other
erections, otherwise than he had done before the 4th of April, 1785, so as to prevent
the water flowing to the complainants' mill
in such regular quantities as it had ordinarily done before the said 4th of April. 1
Brown, Oh. 588. A decree of a like nature
was made by Lord Eldon in Lane v. Newdigate, 10 Ves. 192.
The decree, by its reference to the cap
piece as fixing the extreme height to which
the water may be raised by the use of the
54G,

dock

563;
V.

gates when shut, is probably more specific
in its directions than is usual; but it removes all uncertainty in the adjudication
of the court as to the extent of the rights
The complaint
of the respective parties.
that the exercige of the defendant's right to
the water is thereby made impracticable is
without foundation. That it might be more
conveniently exercised if his right was enlarged, is no reason why it should be enlarged by the sacrifice of the rights of the
The
without compensation.
complainants
objection that the decree fixes the form and
construction of the dam perpetually, seems
to me to be of greater force. The expression in the decree on which this objection
is founded was probably used through inadvertence. Let the decree be amended by
declaring the defendant's rights as therein
in substance declared, and directing the
abatement of so much of the present dam
as the chancellor has declared to be unlawful.
Tlie appeal of the complainants is based ■
on the allegation that the stonework of the
dam was raised by the defendant in 1846.
The chancellor decides that it was not, and
he is supported in this by the clear weight
of the evidence.
With the exception of the formal modification above mentioned the decree is affirmed in all respects. Both parties having
appealed, and neither party succeeding on
the appeal, the aflBrmance is without costs
to either in this court.
The decree was affirmed.
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GRAVES, O. J. The complainants, nineteen In number, bemg separate owners and
-occupants
of valuable residences in a small
specified district in Detroit, substantially used
for dwellings, have united in a complaint
.against the defendant, in which they maintain
that he uses certain premises he occupies, not
far off on Woodbridge street, in such manner as to be a nuisance, and specially and
neatly injurious to them in property, comfort and health.
His business is that of forging, which he
■conducts
in low, wood buildings, and on a
large scale. He employs steam and consumes
.a large amount of bituminous coal.
He works
four steam hammers, one of which weighs
thirty-five hundred pounds. The smoke and
.soot from his works are often borne by the
wind in large amounts to the premises of
■complainants,
and sometimes enter their
dwellings by the chimneys and the slight
-cracks by the doors and windows, in such
as to be extremely offensive and
measure
harmful, and the noise from his steam hammers Is frequently so great at complainants'
places as to be disagreeable and personally
liurtful, whilst the jar produced by the largest
greatly annoys complainants and their families, and seriously disturbs the sick, and in
damage
to
substantial
causes
■some cases
dwellings.
The complainants pray that defendant may
"he enjoined from carrying on his works in a
■way thus wrongful and injurious.
Upon answer and proofs, the com't below
made a decree in accordance with the prayer
•of the bill, and the defendant appealed.
He objects first, that the case is not rightly
on the ground that complainants
■■constituted,
rare separate owners with distinct property interests, and the attorney general is not a
party.
Upon the circumstances of this case, we
The
think the objection not maintainable.
lights asserted by complainants, and for
which they ask protection, are alike, and the
grievance stated in the bill and charged
against defendant has one source, and operates in the same general manner against
the agreeing and equivalent rights of all the
If his works as conducted are
complainants.
a nuisance to complainants, they are a nuiThe case presance to all in the same way.
sents no diversity to cause embarrassment in
■dealing with it, and we should only sacrifice
;substance to useless form by giving any sanelion to the point, if there was no authority to
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favor its rejection. But without going far,
we are able to cite such authority.
Scofield
V. Lansing, 17 Mich. 437; Middleton v. Flat
Itiver Booming Co., 27 Mich. 533; Peck v. Elder, 3 Sandf. 126, and opinion of the chancellor in a note; Reid v. Gitford, Hopk. Ch. 416.
It is next objected, tliat the bill should have
been sworn to.
It was framed as a mere
pleading, and was not constructed upon the
theory that it might be requisite to use it as
a sworn statement on which to base an application for preliminary relief.
The only relief contemplated was such as
would be grantable on final hearing, and the
case exhibited is within the ordinary jurisdiction, and stands on no peculiar ground
which might call for a verification of the bill.
The point is not warranted by reason, or the
course of the court. Moore v. Cheeseman, 23
Mich. 332; At water v. Kinman, Har. (Mich.)
243.

A further objection is, that a trial at law
was needful before seeking the aid of equity.
This position is not maintainable.
The legislature have expressly declared that equity
shall have jurisdiction "in all matters concerning nuisances where there is not a plain, adequate and complete remedy at law, and may
grant injunctions to stay or prevent nuisanComp. Laws 1871, § 6377.
ces."
And this
language Implies that the jurisdiction may not
be merely assistant,
but is independent and
ample in those cases where a remedy at law
would not be plain, adequate and complete.
That the law could afford no such remedy
Even before this declarahere. Is manifest.
tory provision, the chancellor asserted the jurisdiction fully. White v. Forbes, Walk. Ch.
See, also, Soltau v. De Held, 9 Eng.
112.
Law & Eq. 104.
When the cause is thus within the jurisdiction, the authority of the court is plenary, and
is not dependent upon steps at common law.
If, on a view of the circumstances, the court
feels that there ought to be a finding, it may
in its discretion require one, but Is not bound
to do so.
The defendant further urges that some of
complainants have establishments not far
away, which are liable to objections similar to
those made against his, and that therefore he
ought not to be enjoined at their Instance.
Assuming the fact to be as supposed, It afThat comfords no valid answer for him.
plainants are distinct wrong-doers In the same
way, neither lessens his wrong or disables
them from making legal complaint of it.
Their wrongdoing must be tried by itself. It
cannot be investigated and decided in the proceedings against him.
The point is also taken, that complainants
in defendant's operations,
so far acquiesced
that the court ought not to listen to their application to enjoin him.
His operations which are objected to, were
only about two years before the
commenced
suit, and the large hammer was not purchased until a year later.
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And it appears from the ease that complaint was made to the common council, on
the part of some of complainants, and, as I
Infer, some months before the suit, of the
Injurious character of defendant's business,
and that he was informed of it, and moreover, that one of complainants, Mr. Robinson, complained in person, a considerable
time before the bill was filed.
Indeed, the evidence
is clear, that defendant knew at an early day, that his operations were regarded by complainants, or
some of them, as wrong and hurtful, and
that they were not assenting.
The facts, as to time and circumstance,,
are strong to show that there was no acquiescence, either in the sense of conferring
a right on him to continue, or in the sense
of depriving complainants of the right to
seek and obtain equitable Interference.
Looking into the record, we notice that as
the answer
a further ground of defense,
specifies
several establishments in the vicinity which are claimed to be as detrimental
in their operations as that of defendant.
But this, if true, cannot aid him. If others in
the same neighborhood are maintaining nuisances, and even nuisances of similar character, it is no reason for refusing to stop one
maintained by him, or, what is the same
thing, for allowing him to continue his nuisance because other independent parties are
doing wrong in the same way.
When nuisances, or establishments alleged
to be nuisances, exist in separate hands, they
must be proceeded against separately, and it
is a matter of no legal moment which is taken
first, and which last; nor is it of any legal
consequence
that prosecution is carried on
only against one at the same time. Meigs v.
Lister, 23 N. J. Eq. 199; St. Helen's Smelting
Co. V. Tipping, 11 H. L. Gas. 642; Thorpe v.
Brumfitt, 8 Ch. App. 650, 6 I5ng. R. 554.
Coming to the main controversy, and considering the locality, character and value of
defendant's works, and the way they are
used, and considering the locality, value and
character of complainants' dwellings, and the
ettect produced by defendant's operations,
dues the proof clearly establish the charge
We think it does.
made by complainants?
The general principle is that every person
must so use his own as not to cause injury
to his neighbors, and this principle is intelligible enough.
But there is often considerable difficulty in its application ; and where
the question relates to the uses to which near
proprietors choose to put their separate and
respective holdings, and especially in places
where the population is dense, and pursuits
and tastes are various, or in manufacturing
and mining districts, the difficulty sometimes
becomes serious.
In such instances, the question can be satisfactorily solved in no other way than by
taking a fair practical view.
The subject cannot be safely dealt with by
resorting to subtle refinements and nice

theories. Extreme claims must give way, and.
men must yield somewhat in a spirit of accommodation and concession, and measurably
recognize and respect the actual exigencies of
One living in
time, place and circumstances.
the country must accept country life, and oneliving in a city must accept city life. Thosfr
activities which are right in themselves and
belong to the neighborhood and are reasonable in their mode, may not be quite agreeable to the fastidiousness of some, or the
special or peculiar susceptibilities of others,
but those thus affected must bear their little'
discomforts if they choose to stay where they
are so caused, and a resident of a trading or
manufacturing neighborhood must submit tO'
such ordinaiy personal annoyances as are
fairly incidental to such legitimate trading
and manufacturing as is there carried on in a
reasonable way; and of course the existence
of these slight personal annoyances can afford
no ground for saying that the concerns causing them are not suitably situated, and are
therefore nuisances.
But tfie requirement to bear thus much,,
may not be extended to extraordinary personal hurts or discomforts caused by means
which, beyond "fair controversy, ought to beregarded as exceptive and unreasonable," and
it cannot "apply to circumstances the immediate result of which is sensible injury to the
It is not appropriatevalue of the property."
to say that the injurious work is fitly and
rightly located, and that the business is lawful in itself, when the ground of complaint
is, that it causes a real and serious direct injui-y to the property of another. However
lawful the business may be in itself, and
however suitable in the abstract the location
may be, they cannot avail to authorize the
conductor of the business to continue it in a
way which directly, palpably and substantially damages the property of others; unless,
indeed, the operator is able to plant himself
on some peculiar ground of grant, covenant,
license or privilege, which ought to avail
against complainants, or on some prescriptiveright, and which in this country can rarely
happen.
There is nothing of the kind here.
In the present case, the proof is clear that
the defendant's works are so situated and
conducted as to cause wrong and injury in
regard to both person and property, and ta
an extent which justifies the complainants in
objecting as they do. The grievances shown,
are not such in their cause, nature and objective effects, as to warrant the court in
saying they must be borne in deference t*
practical exigencies.
The case of Gilbert v. Showerman, 23 Mich..
448, is, however, cited as authority against
the decree made by the court below. But
the governing facts there were entirely different.
The complainant's residence was situated in the very heart of a quarter substantially, and, indeed, almost wholly abandoned'
as a spot for living, and devoted to diverse
trades and noisy occupations. He resided in

EQUITABLE REMEDIES.
the upper stoiy of his building, and liad

been
■accustomed to rent the lower floor as a store
-or warehouse, thus himself recognizing that

the locality was so completely a business one
that he might naturally and properly derive
profit from the use of his own rooms under
him as a noisy business establishment.
The
mill of which he complained was in an adJoining building, and the evidence conduced
to prove that it was well constructed, and
that the machlneiy was run with care, and
was really less noisy than some other near
occupations.
The mode of working was in
itself unexceptionable, and the substantial
matter of complaint, as shown by the evi■dence, was the personal discomforts experienced by complainant and his famUy, in the
chambers where they resided adjacent to the
mill.
As he chose to stay in a building partly
^iven up to business, and in the midst of a
trading and manufacturing district, he was
mot entitled to enjoin the legitimate occupations, reasonably and fairly conducted about
him, because their natural incidents were annoying and unpleasant to him and his family.
Here the circumstances are wholly difCerThe defendant's works have been go.ent.
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ing but a short time, are not very expensive,
and not of a permanent character. They are
placed on leased ground, under a short term,
and are practicably removable without veiy
great inconvenience or cost. Other sites reasonably eligible in respect to the protitable
prosecution of the business may be had, and
where surrounding proprietors would not be
wronged.
On the other hand, the complainants' dwellings are in a part of the city appropriated
almost whoUy to residences,
and the place
is among the most suitable and desirable for
the purpose.
The buildings are generally
costly and substantial, and some of them
have grounds expensively improved. The total value is very large, and in comparison
with it the value of defendant's establishment proper is a mere trifle. The case of Gilbert V. Showerman cannot apply.
On the whole, as already stated, we think
the complainants have clearly made out their
I'ights to the relief prayed, and that the decree below must be afflrmed, with costs.

COOLBY and CAMPBELL,

GHRISTIANCy, J.,

JJ.,

concurred.

did not sit in this case.
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6, 1890.

Appeal from circuit court, Van Buren
county, in chancery; George M. Buck,
Judge.
F. J. Atwell, for appellant. Spafford
TryoB and A. J. Mills, tor complainant.
LONG, J. The bill was filed inthiscaiiae
for an injunction to restrain the defendant
from cutting and removing any of the
timber or trees standing or growing upon
the premises described in the bill, and from
committing or permitting any waste of
said premises. The bill alleges that complainant is the owner in fee of the premises, containing about 160 acres subject to
That the
a life-estate in the defendant.
complainant derived his title through a
sheriff's deed, upon an execution sale to
satisfy a judgment against Seth H. Felt.
That said Seth H. Felt derived his title
through a deed made and executed to him
by the defendant, Horatio O. Felt, and his
wife. That at about the time of conveyance of said premises to Seth H. Felt he
made, executed, and delivered a lease in
writing to Horatio O. Felt and wife. This
The
lease is set out in full in the record.
bill also alleges that said Horatio O. Felt
is in actual possession and occupancy of
the premises under and by virtue of said
lease, and that his wife is now deceased.
That upon about nine acres of said premises is growing and standing a large
amount of valuable oak and other timber,
fit for sawing and lumbering purposes,
and that said timber constitutes a large
portion of the value of said premises. The
bill then states: "Your orator further
shows that the said Horatio O. Felt has
caused to be cut, and is causing to be cut,
and is cutting, lumbering, and removing
from said premises, a large portion of said
timber and trees (growing thereon, and
threatens to continue so to do, and has
already cut about five acres of said timber.
Your orator further shows that thereby
the said Horatio O. Felt is committing
waste upon said premises and irreparable
injury thereto, and materially lessening
Your orator further
the value thereof.
shows that if the said Horatio O. Felt is
permitted to continue to cut down said
timber and lumber, and commit waste
upon said premises, as aforesaid, and is
not restrained from so doing by an order
and injunction of this honorable court, the
value thereof will be depreciated to the
amount of at least five hundred dollars.
And your orator further shows that said
cutting and removing ot said timber and
said

lumber

upon

said

premises by said

Felt has been and is being done without
the authority or consent of your orator,
and against hiswislies and direction thereon, and without any authority or right
In said Felt so to do. All of which actings and doings of the said Horatio O.
Felt, who is made defendant herein, are
contrary to equity and good conscience,
and tend to the manifest wrong, injury,
and oppression of your orator. " The lease
set out in thebill of complaint was executed

before thecomplainant derived his title under the sheriff's deed, and contains the following clause. "To have and to hold the
said demised premises, with the appurtenances, unto the said parties of the second
part, their executors, administrators, and
assigns, for and during and until the full end
and term of their natural lives, bo long aa
either of them shall live, yielding and paying therefor, durina the continuance of the
lease, unto the said party of the first part,
nothing; this lease being given in consideration of the second parties having conveyed the premises herein described to the
first party, and under no consideration
whatever are the second parties to be removed from the possession of the said'
premises except as they shall voluntarilysurrender their rights under this lease.
And it is expressly understood that thesecond parties are to have asfull and complete control of said premises, while they
or either of them shall live, as though such
conveyance had not been made. " A general demurrer was filed, and on the hearing in the court below was overruled, and
decree entered for complainant making the
injunction perpetual. Defendant appeals.
The claim of counsel forthe complainant
is that on the premises there are only
about nine acres of growing timber ; that
this timber is needed for the use of the
farm, and its destruction makes a case of
actionable waste, to be restrained by injunction. The rights of the parties must
be determined by the constructicm given
to these clauses in the lease above quoted.
The title to the premises was in defendant, Horatio O. Felt. When he and his
wife deeded the same, they took back this
lease, by the terms of which they were to
have and to hold the premises "for and
during and until the full end and tern>
of their natural lives, so long as either
of them shall live, yielding and paying * » * nothing."
The consideration was the conveyance of the premises to Seth H. Felt. It is further provided
in the lease that the lessees are not to be
removed from the premises on any consideration whatever, except as they miglit
voluntarily surrender their rights under
the lease. Then follows the clause which
it is claimed gives the defendant the right
to take the timber in question. "And it
is expressly understood that the second
parties are to have as full and complete
control of said premises, while they or
either of them shall live, as though sucb
conve.yance had not been made." The
complainant acquired all the rights in
the premises under his purchase at the execution sale that Seth H. Felt had, but
with notice of all the conditions in this
lease. It is therefore contended by counsel that the lease eave defendant the same
Interest or property in the estate as he had
before he and his wife conveyed the lands
to Seth H. Felt, and that he can deal with
it in all respects as though he was the
owner, the only limitation being that ot
duration of the estate, and that the clauses
in the lease above set out in effect are
equivalent in meaning with the old clause
in leases without impeachment tor waste.
Counspl for defendant insists that the
doctrine laid down in Stevens v. Rose, 6l>
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2m, 37 N. "W. Kep. 205, fully sustains
las claim tbat the defendant has the right
to remove this timber, and do all other
acts that he could have done as owner in
tee, and that the defendant's
estate is not
impeachable
for waste. His claim is not
sustained by that case. It was there held
that the words "to have and to hold, and
to use and control as the lessee thinks
proper for his benefit during his natural
life, " clearly import a lease without impeaclinient forwaste,and that the defendant had the right to do all those acts
which such a tenant may exercise, but
that the words were not to be treated as
importing a license to destroy or injure
the estate, but to do all reasona.ble acts
consistent with the preservation of the estate which otherwise might in law be
waste. In the present case it is conceded
that there are only 9 acres of timber on
rhe whole 160-acre tract, that the defendant has already cut about ,5 acres, and
threatens to cut and carry away the remainder.
have never understood the
rule of the common law to be so broad as
contended for by counsel for defendant.
The clause "without impeachment
lor
waste" never was extended to allow the
very destruction of the estate itself, but
only to excuse permissive waste. 10 Bac.
Abr. p. 468, tit. " Waste. " In Packington
V. Packington, decided in 1744, and cited
by Bacon, (reported 3 Atk. 215,) the plaintiff alleged that the defendant. Sir H.
Packington, had cut down a great number
of trees, and had threatened to cut down
and destroj- them all. Lord Hakdwicke
granted an injunction to restrain the
waste. The lease in the case was made
without
impeachment
of waste.
Mr.
Greenleat in his Cruise on Real Property,
(volume 1, p. 129,) lays down the rule
thus: "The clause without impeachment
of waste, is, however, so far restrained in
equity thatit does not enable a tenant for
life to commit malicious waste so as to destroy theestate, which is called 'equitable
waste,' for in tliat case the court of chancery will not only stop him by injunction,
but will also order him to repair if possi" In
10 Bac.
ble the damage he has done.
Abr. tit. " Waste, " p. 469, it is said: "So,
where a lease ■was made by a bishop for
twenty-one years without impeachment of
waste, of land that had many trees upon
it, and the tenant cut down none of the
trees till about half a ytar before the expiration of his term, and then began to
fell the trees, the court granted an injunction ; tor, though he might have felled
trees every year from the beginning of his
term, and 'then they would have been
growing up again gradually, yet it is unreasonable that he should let them grow
till towards the end of his term, and then
sweep them all away; for, though he had

I

power to commit waste, yet this court
will model the exercise of that power;"

citing
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Abraham

Bubb, Freem. Ch.
law no prohibition
against waste lay against the lessee for
life or years deriving his interest from the
act of the party. The remedy was connned to those tenants who derived their
mterest from the act of the law, but the
timber cut was, at common law, the property of the owner of the inheritance, and
the words in the lease " without impeachment of waste" had the effect of transferring to the lessee the property of the timber. Bowles' Case, 11 Coke, 79; Co. Litt.
220a.
The modern remedy in chancery by
injunction is broader than at law, and equity will interpose in many cases, and stay
waste where there is no remedy at law.
Chancery will interpose when the tenant
affects the inheritance in an unreasonable
and unconscientious manner, even though
the lease begranted without impeachment
of waste.
4 Kent, Comm. (13th, Ed.) 78;
Perrot v. Perrot, 3 Atk. 94; Aston v. Aston,
1 Ves. Sr. 2(J4; Vane
v. Barnard, 2 V-ern.
738; Kane v. Vanderburgh, 1 Johns. Ch. 11.
In the case of Kane v. Vanderburgh, supra, it was said: "Chancer.v goes greater
lengths than the courts of "law in staying
waste. It is a wholesome jurisdiction, to
be liberally exercised in the prevention of
irreparable injury, and depends on much
latitude of discretion in the court. " In
this state an action on the case for waste
is authorized by chapter 271, How. St.
This has superseded the common-law
reuiedy, and relieves the tenant from the
penal consequences of waste underthe statute of Gloucester, as the owner now recovers no more than the actual damages which
the premises liave sustained, wliile that
statute gave by way of penalty the forfeiture of the place wasted, and treble damages; and this harsh rule was adopted by
many of the American states by the early
statutes. Thisstatutegivinga rightot action in courts of law for waste does not,
however, deprive the court of chancery of
jurisdiction in proceedings
to restrain
o3.

At

v.
the common

threatened waste.
There can be no doubt that the defendant in the present case has much of the
character of a tenant in fee, but he cannot
destroy the inheritance.
He may taken
the timber for his own use, and do all
those acts which a prudent tenant in fee
would do. Hpcannot pull down the buildings or destroy them, or cut and destroy
fruit trees, or those planted for ornament
and shelter; neither can he be permitted
to entirely strip the land of all timber, and
convertitiutolumber,and8ellit
a way from
It is not claimed that the
the inheritance.
timber is being used tor betterments on
the premises, butitisadmitted thatthelifetenant is selling it for his own gain and profit. The demurrer was properly overruled.
The decree of the court below will be affirmed, with costs.
The other justices
concurred.
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LYON, J. It is sufficiently averred in the
complaint that the defendant Weidenfeller,
acting under the authority and orders of the
regularly constituted authorities of the defendant city, is about to destroy fences,
fruit and ornamental trees and shrubbery
standing and growing upon premises evened
by the plaintifC and occupied by him as his
residence and homestead;
that the pretense for
so doing is that such fences, trees and shnabbeiT are within the limits of public streets;
but that such pretense is unfounded in fact,
and the defendants have no lawful authority
to do the threatened acts.
On the facts averred it is clear that the
plaintiff is entitled to an injunction as prayIt is quite true that
ed in the complaint.
the courts will not interfere by injunction to
restrain the committing of a mere trespass,
for which. If committed, the recovery of damages in an action at law would be an adequate remedy.
It Is also true that the courts
will interfere by injunction and prevent a
threatened injury, which, if inflicted, will be
iiTeparable.
An injury is irreparable when it is of such
a nature that the injured party cannot be
adequately compensated
therefor in damages, or when the damages which may result

therefrom cannot be measured by any, cerHigh, Inj. § 460,
tain pecuniary standard.
and cases cited.
It is said by Judge Story
that: "If the trespass be fugitive and temporary, and adequate compensation can be
obtained in an action at law, there is no
ground to justify the interposition of courts
of equity. Formerly, indeed, courts of equity
were extremely reluctant to interfere at all
even in regard to cases of repeated tresBut now there is not the slightest
passes.
hesitation, if the acts done or threatened to
be done to the property would be ruinous or irreparable, or would impair the just enjoy2 Story,
ment of the property in future."
Eq. Jur. § 928.
That the threatened injuries which this action was brought to prevent, would, if inflicted, be irreparable, in the legal acceptation of that term, and would greatly impair
the just enjoyment of the plaintiff's property,
is perfectly well settled. No one will seriously contend that a money compensation is an
adequate remedy for the loss of the trees
and shrubbery which the complaint avers the
defendants threaten to destroy; and it would
be a denial of justice were the courts to refuse the plaintiff the protection he asks, and
thus permit his home to be permanently deSee High, Inj. § 467, and cases
spoiled.
cited.

We think the complaint states a cause of
action against both defendants, and that
there is no misjoinder of causes of action,
and no defect of parties. We do not decide
whether or not the complaint states facts
sufficient to entitle the plaintiff to recover
damages,
but only, that if the averments
therein contained are true, he is entitled to
the injunction prayed.
Order affirmed.
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