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CHAPTEE lY.
THE PURPOSES FOR WHICH TAXES MAY BE LAID.

IS

The general rule. All definitions of taxation
imply that it
to be imposed only for public
purposes/ and whatever differ-

ence of opinion may exist regarding the
admissibility of taxation
in particular cases, the fundamental requirement, that
the purpose
shall be public, will be conceded on all sides. Nor will
any question be made, that the right and t-he duty to
determine in the first
instance what are and what are not public
purposes, is devolved
upon the legislative department.
It falls there of necessity, because the taxing power is a branch of the
legislative, and the

legislature cannot lie under the necessity of requiring the
opinion
or the consent of another department of the
government before
it will be at liberty to exercise one of its
acknowledged powers.
The independence of the legislature is an axiom in
government ;
and to be independent, it must act in its own
good time, on its
own judgment, influenced by its own reasons, restrained
only as the
people may have seen fit to restrain the grant of legislative
power
in making; it. The legislature must,
consequently, determine for
itself in every instance, whether a particular
purpose is or is not
one which so far concerns the public as to render taxation
admissible.

But it is also generally admitted, that the legislative determi-

nation on this subject is not absolutely conclusive. It
may be
sufficiently so to put the administrative machinery of the state in
'

This is

as true under one

form of government

as under anotlier. In Sidney's
where he has occasion to refer to the doctrine
of courtiers, that the revenue voted to the liing is to he spent as he thinks
convenient instead of being devoted strictly to public purposes, he very
truly remarks,
that this " is no less than to cast it into a pit of which no man ever
knew the
bottom. That which is given one day is squandered away the next the
;
people
is always oppressed with impositions to foment the vices of
the court; these
daily increasing, they grow insatiable ; and the miserable nations are compelled to hard labor in order to satiate those lusts that tend to their
own

Treatise

ruin."

'■

On Government,"

Ch. 3,

§6.
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motion, but when the exaction is made of an individual, and the
power of the state is made use of to compel submission, he has
always the right to invoke the protection of the law. And an
appeal

to the law

for protection of personal property must neces-

which lies at the foundation of the
demand, a judicial question, upon which the courts cannot refuse to pass judgment
It has been forcibly, and yet very truly

sarily render the question,

power in the legislature to make any and
every thing lawful which it might see fit to call taxation, would,
"when plainly stated, be an unlimited power to plunder the citizen.^
In asserting the right, in any particular case, the legislasaid, that an unlimited

ture merely asserts its jurisdiction to act; but questions of jurisdiction are not usually concluded by a decision in its favor made
by the party claiming it ; they remain open, and may be dis-

This is

puted anywhere.

as

true of courts

as

it is of the legislature ;
by any tri-

comes from the law, and is not obtained

jurisdiction
bunal through

When, therefore,
simple assertion that it exists.
the question of the validity of taxation becomes judicial, if it
shall appear that the exaction is made for a purpose not public,
a

individual to protection is clear.

the attempt

Such an exac-

the competency of the legislative

tion is not within

it,

the right of the

to enforce

power, and

however honestly made, could only be

an attempt to take property from its possessor under an authority

opposed

to

the

deposit

the

is

it

" The
which the law of the land does not recognize.
theory of
our governments, state and national,"
has been truly said, "
of unlimited

The
power anywhere.
the judicial branches of these

legislative and
governments are all of limited and defined powers. There are limitations on such power which grow out of the essential nature of
all free governments.
Implied reservations of individual rights,
without which the social compact could not exist, and which are
executive,

*
* Of
by all governments entitled to the name.
all the powers conferred upon government, that of taxation

is

respected

;

;

8

;
;

4

;

S.

S.

;

;

;

;

;

8

;

9
;

'

Tyson v. School Directors, 51 Penn. St.,
Washington Avenue, 69 Penn. St.,
Am. Rep., 255 Talbot v. Hudson, 16 Gray, 417, 431 Freeland v.
S. C,
Hastings, 10 Allen, 570, 575 Hooper v. Emery, 14 Me., 375, 379 Allen v. Jay,
C, 11 Am. Rep., 185 People v. Township Board of Salem,
60 Me., 124, 139
C, Am. Rep., 400 Morford ». Unger,
20 Mich., 452, 459
Iowa, 82, 93
Hanson v. Veraon, 27 Iowa, 38.
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most liable to abuse.

Given a purpose or object for which taxation may be' [awfully used, and the extent of its exercise is in
its very nature unlimited.
It is true that express limitation on
the amount of tax to be levied or the things to be taxed may be
imposed by constitution or statute, but in most instances for
"whicb taxes are levied, as the support of government the prosecution of war, the national defense, any limitation is unsafe. The
is,

entire resources of the people should, in some instances, be at the
The power to tax
therefore, the
disposal of the government
strongest, the most pervading of all the powers of government,

* *
reaching directly or indirectly to all classes of the people.
This power can as readily be employed against one class of individuals and in favor of another, so as to ruin the one class and
is

if

there
no
give unlimited wealth and prosperity to the other,
implied limitation of the uses for which the power may be exerTo lay with one hand the power of the government on
cised.

is

is it

a decree under legislative forms."

Presumption in favor of legislation.

It

is

'

It

is

is

a

is

it

the property of the citizen, and with the other to bestow
on
favored individuals to aid private enterprises and build up prinone the less
done under
vate fortunes,
robbery because
law
and
called
taxation.
This
forms
of
not
the
legislation.

not inconsistent

with this doctrine that in every instance the highest consideration

it

is

a

should be paid to the determination of the legislature that tax
not lightly to be assumed that its members
should be laid. It
have come to the examination of the subject with any other than
due investigapublic motives, or that they have failed to give

The presumption on the other hand must
with honesty and fair puralways be that they have considered
it

tion or reflection.

the result of their deliberate judgpresumptions tending to support the

is

pose, and that their action
And with all these
ment

it

it

would seem but reasonable and proper that
legislative action,
when not clearly satisfied that an
the courts should support

;

;

;

'

Miller, ■/., in Loan Association v. Topeka, 20 "Wall., 6.55, 663. And see
Freeland r. Hastings, 10 Allen, 570, 57.5 Hooper v. Emery, 14 Me., 3T.5, 379
AUen V. .Jay, 60 Me., 124; S. C, 11 Am. Rep., 185; (Jove v. Epping, 41 N. H.,
539; Crowell r. Hopkinton, 45 X. H., 9; Cnrtis D.Whipple, 24 Wis., 350;
People r. Flagg, 46 X. Y., 401 Tyler o. Beacher, 44 Vt., 648, 651.
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error has been committed.
This is the general rule in constitutional law when the validity of legislation is involved,^ and it is
applicable with peculiar force to the case of a legislative decision
upon the purpose for which a tax may be laid.

For in the first place, there is no such thing as drawing a clear
line of distinction between purposes of a public and those of a
The question is embarrassing to legislatures, and
private nature.^
is equally embarrassing to the courts.
All attempts to lay down
general rules whereby the difficulties may be solved have seemed,

when new and peculiar cases arose, to add only to the emban-assinstead of furnishing the means of extrication from

it.

ment

it

;

in which the community taxed has no interest
it

when

appar-

imposed for the benefit of others, and
would be so pronounced at first blush."*
And still
notes; 3edg. on Const, and Stat. L., 41.4;
182, and numerous cases cited in notes.

§

'Story on Const.,
Cooley, Const. Lim.,

is

ent that the burden

where

is

it
it a
is
is

it

if

a

it

said in
particular purpose may be raised by tax,
one case,
will be promotive
there be the least possibility that
"
in any degree of the public welfare.*
A tax law,"
said in
"
another case,
must be considered valid unless
be for
purpose

Money for

1482, and

3

Booth

4

6.

5. is

3.

3.

1.

)

(b

3.

3.

:

1.

'

These are enumerated by Adam Smitli, as
General Purposes of Taxation.
follows
The defense of the commonwealth.
This includes the expenses
of forts, arsenals, ships of war, a standing army and its equipment, the arming and disciplining of the militia, military roads and means of transportation of troops, etc.
The administration of justice.
The expense of public works and public institutions, of which he enumerates — (a.) Public works
and institutions for facilitating the commerce of the society —
Institutions
—
for the education of youth
(c.) Institutions for the instruction of people of
all ages. 4. The expense of supporting the dignity of the sovereign.
Dr. Wayland enumerates more perfectly the purposes for which the public
funds are most commonly expended, as follows:
The expenses for the support of civil government, including in these the compensation of judicial,
Expenses for the purposes of education,
legislative and executive ofBcers.
classified by him as common education and scientific education.
Expenses
for maintaining religious worship, which, however, he considers inadmissible. 4. Expenses for the improvement of coasts and harbors, and whatever
necessary for the security of external commerce, and for roads, canals, etc.
The expenses of war.
Expenses of pauperism.

Sharpless

13

9

Hooser,

«.

N. Y.,

Woodbury,

33 Conn., 118, 128, per

Philadelphia,
B. Monr., 330, 345.
v.

143, 149.

21 Penn.

And

see

St.,

Butler,

J.

147, 174,

Guilford

v.

following, Cheaney v.
of Chenango,

Supervisors
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another presents the same idea in language but little different :
"
To justify the court in arresting the proceedings and in declaring the tax void, the absence of all possible public interest in the
purpose for which the funds are raised must be clear and palpable ;
so clear and palpable as to be perceptible by every mind at first
'
blush."
These are very strong and sweeping assertions, but they
are supported by many others equally emphatic and comprehensive, which are to be met with in the adjudications of courts.*

The very emphasis, however, with which the principle is declared
renders it peculiarly liable to mislead, unless it is examined in
the light of the adjudicated cases in which it has been applied,
generally with explanations, and often with necessary qualifications.'

Grade of the goTernment which taxes.

In considering the
of
the
of
legality
purpose
any particular tax, a question of first
importance must always concern the grade of the government
"
which assumes to levy it. The " public that is concerned in
in any matter of government, is the public the particular government has been provided for; and the "public pura legal sense

"

for which that government may tax is one which concerns
its own people, and not some other people having a government
of its own, for whose wants taxes are laid. There may, therefore,
pose

be a

public purpose

as regards

the federal union, which

would

not be such as a basis for state taxation, and there may be a pub-

lic purpose which would uphold state taxation, but not the taxation which its municipalities would be at liberty to vote and collect.
The purpose must in every instance pertain to the sovereignty with which the tax originates

;

it must be something with-

' Brodhead v. Milwaukee, 19 Wis., 624, 653, per Dixon,
Speer v. School Directors, 50 Penn. St., 150.

Ch.

J.

And

see

" The exercise of the taxing power must liecome wanton and unjust — be
grossly perverted as to lose the character of a legislative function — before

2

so

will feel themselves entitled to interpose on constitutional
the legislation of a free people, especially in reference to
arrest
To
grounds.
for the common good, is to restrain tlie popular soverself-imposed
burdens
clear warrant in the letter of the fundamental law."
have
eignty, and should
Schenley o. Alleghany City, 35 Penn. St., 138, 130, per Woodward, J.
the judiciary

'This

is forcibly put by Dixon, Ch.

Co., 35 Wis., 167, 180.

J., in Whiting

v. Sheboygan

etc.

K. R.
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in its jurisdiction so as to justify its making provision for it. The
rule is applicable to all the subordinate municipalities ; they are
clothed with powers to accomplish certain objects, and for those
objects they may tax, but not for others, however interesting or

important, which are the proper concern of any other government
or jurisdiction. State expenses are not to be provided for by federal taxation, nor federal expenses by state taxation, because in

by the government
upon whose public the burden of the expenses properly rests. To
neither case would

the taxation be levied

provide for such expenses would consequently not be a purpose
in which the people taxed would in a legal sense be concerned.
This is the general rule ; some apparent exceptions there unquestionably are, where the nation and the state have common interrequire the action of both,
and would justify the levy of a tax by either or both to accomAn illustration would be the case of a tax
plish the one object.
for the common defense against the public enemies, which might
ests and a

common duty, such

as may

be levied by each, because the purpose would in a strict sense be
as to both.

public

The grade of the government is also important for another rea-

A

government is one of delegated and limited
powers, whose authority is generally to receive a somewhat strict
construction, and which must find the purposes for which it may
tax clearly confided to its charge by the state. It is not suffison.

municipal

cient that

a purpose may seem to belong properly to its jurisdicor
that
the court may believe it ought to have had authortion,
ity over it ; but it must be seen that the authority has been conferred in fact. It is otherwise with the state, which has all the

power of taxation not withheld from [[exercise in the making
of the state and federal constitutions, and in support of whose
action consequently the most liberal intendments are to be made.
It is otherwise with the federal union also ; for though its powers
are not

general

like those of the state, but are limited and

de-

fined by the federal constitution, yet as they concern the most
important matters of government, and relate to subjects not of
domestic concern merely but of international intercourse, and to
other matters which sometimes call for broad and comprehensive
views, and make a policy of liberal expenditures wise and statesmanlike, it would be neither reasonable nor prudent to subject its
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That which it

rules.

decides to be an object of public expenditure must generally be
so accepted, and error in its action must be corrected by discus-

sion and through public opinion and the elections.

General expenses of gOTernment.

Every government must

provide for its general expenses by taxation ; and in these are to
be included the cost of making provision for those public needs
or conveniences for which, by express law or by general usage, it
devolves upon the government to make provision. As regards
the federal government, a general outline of these is to be found
in the federal constitution.
That government is charged with the
common defense of the union, and for that defense it may raise
and support armies, create and maintain a navy, build forts and
arsenals, construct

military roads,

etc.

It

has a

like power over

the general subject of post offices and post roads, and over other

subjects enumerated iu the federal constitution and subjected to its
It may contract debts, and it must provide for their
authority.
payment.

For all these purposes it may levy taxes, and its power

in so doing to select the subjects of taxation and to determine the
rate and the methods is as full and complete as can exist in any
sovereignty whatsoever, with the exceptions which are prescribed
by the constitution itself.
These exceptions are the following :
1. That duties, imposts and excises must be uniform throughout the United States.*
2. A capitation or other direct tax must be laid in proportion
to the federal census or enumeration, according to which the representation of the states in the popular branch of congress is determined.^

No tax or duty can be laid on articles exported from any state.^
To these express restrictions is to be added the following,

3.

■which

is always implied

' Const, of TJ. S., art.
per Chase, Ch.

J.

' Const, of U.
per Chase, Ch.

' Const, of U.

I, §

S., art. 1,

J.

S., art.

not a tax on exports.

§

I, §

:

8, par. 1 ;

9, par. 4;

9,

par. 5.

Agulrre

v.

Veazie Bank
Veazie Bank

A

v.

Fenno,

8

Wall.,

533, 541,

v.

Fenno,

8

Wall.,

533, 541,

tonnage duty laid on foreign

Maxwell,

3

Blatch., 140.

ve.^sels

is
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or its agencies of government,
nor any which can tend to impair the sovereign powers of the
states, or impede the exercise of their essential functions.'
4.

No tax can be laid on

a state,

Some taxes levied by the federal government are directly calFor an illusculated and intended to benefit private individuals.

tration, it gives bounty land or pensions to those who have performed military or naval services for the country, notwithstanding it has made no promise, and is consequently under neither a
legal nor a moral obligation to do so. But the primary object in
all such bounties is not the private but the public interest.
To
show gratitude for meritorious public services in the army and
navy by liberal provision for those who have performed them, is
not only proper in itself, but it may reasonably be expected to
powerful influence in inciting others to self-denying, faithservices in the future, when the government,
which is so ready to be generous as well as just, shall have need
The same may be said of a like recognition
of their assistance.
have

a

ful and courageous

of valuable public services rendered by other persons : the question in every case is not one of power, but of prudence and public
policy.
Imposts laid on any other consideration than the production of
revenue have been often objected to as being only colorably taxaBut
tion, and therefore not warranted by the taxing power.
where the impost produces

revenue,

it is

a tax, and

it cannot be

invalid merely because, if laid in some other way or at some other
rate, the revenue would have been greater.^
Nor can the motives
'Ante, pp. 56-59, and cases cited.

'" No

doubt all taxation should be general and, as far as practicable, equal.
Legislation either to benefit or burden particular classes under the idea that
it is for the good of the state at large, infringes upon the natural and guarantied right of acquiring, possessing and protecting property, subject to fair
and equal contributions to the just and necessary expenses of government in
the exercise of its proper and legitimate functions.
A government which
assumes the ofiBce of controlling and directing the lawful industry of the citizens into the channels which it may choose to deem best, assumes what does
not legitimately belong to it. Some states in modern times, in undertaking to
find work for the people, have discovered that it was a sure way to make work
for themselves. But we cannot sit in judgment upon the wisdom or expedi.
ency of laws. An act of the legislature must clearly transcend the limits of
the power confided to that department of government, or more properly
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have influenced the selection of objects for taxation, or determined the rate, be inquired into for the purpose of invalidating
■which

it

proper motives in the legislature are always conclusively presumed.' If therefore it should be conceded that a tariff of duties
discriminating between articles of merchandise in order to protect
:

or encourage particular branches of home industry, was unwise,
impolitic, or contrary to the spirit of the federal constitution, it
could not for that reason be treated as invalid.
Of public policy

in matters of federal taxation the congress must judge, and the
spirit of the constitution is supposed to address itself to the legislature rather than to the courts.
Every tax must discriminate,
and only the authority that imposes it can determine how and in
what directions. The motives that influence the members of a
legislative body raise questions between them and their constituents alone.* Indeed it is only when a burden is imposed which it is
impossible to bear ; one which is laid not for the purpose of producing revenue, but in order to accomplish some ulterior object
which the general government lacks the power otherwise to accomplish, that a case is presented which really can be said to be fairly
Such a burden, it may be said,
debatable on the score of power.
" tax " which is
recognized
comes under no definition of the word
in public law. It demands no contributions for the service of the

to add nothing to the public revIt annihilates that upon which it is levied, and it differs
enue.
from confiscation only in this, that confiscation seizes something
of value, and appropriates it to the needs of the government, thus
makino- it useful, while this seizes it for the purpose of destrucstate

;

it adds and is expected

tion only.

But even in such

cases,

it is held that the presumption

speakino', it must violate some prohibition, either express or necessarily implied, either of the federal or state constitution, before it can be pronounced
by the judicial department to be unconstitulional and void." Sharawood. J., in
Durach's Appeal, 63 Penn. St., 491, 495. As to the general right of congress
to tax, see United States v. McKinley, 4 Brewster,

^46.

V. Crump, 8 Leigh, 120, 154; People v. Draper, 15 N. Y., 533, 545,
& Erie K. R. Co. v. Cooper, 33 Penn. St., 378 ; Wright v. Defrees,
Sunbury
555
; Baltimore v. State, 15 Md., 376 ; Newman, ex parte, 9 Cal.,
303
8 Ind. 398,
15 Geo., 480; McCardle, ex parte, 7 Wall., 506, 514; JohnMorris,
503- Lyon v.
Met.,
Ky., 566; Flint etc., Plank Eoad Co. i). Woodhull, 35
son' v. Higgins, 3
49 Mo., 604, 607 ; State «. Pagan, 23 La. An., 545.
Hays,
v.
Mich., 99, 103 ; State
2 See Story on Const., § 1677; Veazie Bank v. Fenno, 8 Wall., 533, 548.

' Goddin
•
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action must

preclude the judiciary from inquiring into the purpose of the legislation.^

Public purposes in general.

For the most part the term

public purposes is emploj'ed in the same sense in the lavf of taxation and in the law of eminent domain. But both in the legislation of the country and in the judicial decisions some differences
have been recognized, and, as we think, with good reason. An
appropriation under the right of eminent domain is only a forced
sale which one is compelled to make for the public good.

As

the consideration paid on such sale is pecuniary, and is supposed
to be equal to the full value of what is taken, no injustice results

On the other hand, no
to him whose property is appropriated.
pecuniary consideration is paid when money is demanded under
the power of taxation ; and if the money is taken in order to be
appropriated to private purposes, the benefits which the tax payer
might be presumed to receive from its being used for the needs of
the government, to enable it to protect and defend him with its
other citizens, are not realized.

In

such a case the supposed con-

sideration to the individual for taking his property wholly fails.
A more liberal construction of public purposes is consequently
admissible in the law of eminent domain, where an error in the
direction of too great liberality could not be seriously detrimental,
than in the law of taxation where a like error would result in the
most serious injustice.

There are provisions in a number of the state constitutions under which one needing a private way across the land of another
may have the way established against the will of the owner, by
making out his necessity to the satisfaction of a proper public
officer, or of a jury, and by paying such damages as shall be asThis is an extension of the law of eminent
sessed against him.
domain,^

but it has its foundation in public policy, and the appro-

' Veazie Bank v. Fenno, 8 "Wall., 533, 548. That the right to tax
may be carried to the extent of destruction is strongly jDrotested against in Berney v.
Tax Collector, 3 Bailey, 654, 672, per Harper, J.

' In

it has been held that private roads might be laid out by
compulsory proceedings without any such constitutional
permission.
Ilaryey v. Thomas, 10 Watts, 68 ; Case of Pccopson Road, IG Penn. St., 15 ; Sherman V. Buick, 32 Cal., 241.
a few cases
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priation is supposed to accomplish a public purpose in bringing
into use a parcel of real property whicli otherwise would be or
A proposition to make such a
might be practically inaccessible.
private way at the public expense by means of an exercise of the
power of taxation would, by general consent, be pronounced

wholly inadmissible,

being a proposition to appropriate the
The difference in the two
public revenues to a private purpose.
cases is felt and appreciated the moment they are stated, and tho
as

wisdom of recognizing it in legislation has also been very generally felt. There are also some cases in which, without the aid of
constitutional provisions, it has been held that private property
may be appropriated under the law of eminent domain, in order
to enable private parties to establish and carry on their business
enterprises,

notwithstanding

it would be incompetent to aid the

An
by payments from the public treasury.
illustration is the case of lands appropriated for the pui'pose of
creating a reservoir for water, by means of which a water power
may be made available in private hands for manufacturing pursame

enterprises

The right to make the appropriation has been sustained,
on the ground that, within the meaning of the law of eminent
poses.

domain, land is taken for the public use whenever its taking is for

the general public advantage, and that the establishment of power
for manufacturing purposes is an object of such great public interest — especially where manufacturing is one of the great industrial pursuits of the commonwealth — as fully to justify the declaring it

public use and to authorize for the purpose the appropriation of private property by individuals or corporations.^
a

' Hazen v. Essex Company, 12 Cush., 475, 477, per S7i<m, Cli. J. ; Great Falls
Manuf. Co. v. Fernald, 47 N. H., 558, per Perley, Cli. J. The following cases

Manuf. Co., 12 Pick., 67; BosNewman,
12 id., 467; Harding ». Grodton & Koxbury Mill Corporation v.
lett, 3 Yerg., 41. The courts of Wisconsin have sustained such laws. Newcomb V. Smith, 1 Chand., 71; Thein v. Voegtlander, 3 Wis., 461, 465; Pratt v.
Brown, Id., 603. But with some hesitation of late; see Fisher «. Horicou Co.,
10 id., 351; Curtis v. Whipple, 24 id., 350; note of Judge Bedfield to Allen
V. lahabitants of Jay, 12 Am. Law Reg., 493; S. C, 60 Me., 124; also 11 Am.
Bep., 185. They have also" been sustained in other states; Olmstead v.
Camp, S3 Conn., 532; Jordan v. Woodward, 40 Me., 317; Miller i>. Troost,
14 Minn., 365; Vcnard v. Cross, 8 Kan., 248; Harding «. Funk, id., 315; Burgess b. Clark, 13 Ired., 109; M'Afee's Heirs «. Kennedy, 1 Lit., 93; Smiths.
are to the same effect:

Fiske

■».Framingham
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On the other hand, the right to exercise the power of taxation
in aid of the manufacturing enterprises of private persons or corporations has seldom been asserted, and whenever asserted has
The views of the learned Chief
been most emphatically denied.

Justice of Maine on this subject have been so clearly and point— whether
edly stated, in response to an inquiry by the executive

the legislature has authority, under the constitution, to pass laws
enabling towns, by gifts of money or loans of bonds, to assist in-

—
dividuals or corporations to establish or carry on manufactures
that it is deemed advisable to present the material portions of his
negative reply

in the

note.^

T. B. Monr., 58; Shackelford «. CofiFey, 4 J. J. Marsh., 40;
River Co., 6 Rand., 245 ; Ash v. Cummings, 50 N. 11.,

Connelly,

1

Crenshaw

v. Slate

591.

" The line of demarkation may not always be clear and distinct and well
is for public and governmental and what for private
—
between the general legislation for the whole people and the spepurposes
'

defined between what

cial for the individual. But the questions proposed leave no doubt as to tlie
special phase of legislation to which they refer. They are obviously limited
by and embrace what is special and private, excluding by their very terms
whatever may or can, by the most enlarged and liberal construction, be regarded as relating to municipal, governmental or public objects of any de* * * "Individuals and corporations
embark in
scription whatsoever."
manufactures for the purpose of personal and corporate gain. Their purposes and objects are precisely the same as those of the farmer, the mechanic
They engage in the selected branch of manufactures for
or the day laborer.
the purpose and with the hope and expectation not of loss but of profit. By
the very assumption of the interrogatories, they are engaged in private and
corporate undertakings for private and corporate emolument. All municipal,
police, educational, public or governmental purpose, whether of peace or of
war, is excluded from our consideration by the manifest purpose of the inquiry." * * * " Xhe inquiry is whether the legislature can authorize a
town, by a majority or any other vote, to give away the property of an unwilling minority to an individual or manufacturing corporation whom or which
The question relates only to manufacsuch majority may select as donees.
tures ; but if the riglit of confiscating the private property of an individual
for the purpose of giving it away to one branch of industry can be conferred
upon towns, one does not easily see wliere or what bounds can be imposed or

limitations made. The general benefit to the community resulting from every
description of well directed labor is of the same character, whatever may be
the- branch of industry upon which it may be expended.
All useful laborers,
no matter what the field of labor, serve the state by increasing the aggregate
of its products — its wealth. There is nothing of a public nature any more
entitling the manufacturer to public gifts, than the sailor, the mechanic, the
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the right is met with in the opin-

ion of an eminent federal judge, in a recent case, in which a town,
under an authority which the legislature had attempted to confer,

The like
private manufacture.*
doctrine was afterwards affirmed in the federal supreme court.
had voted its bonds

in aid of

a

After consideration of the general nature of the power to tax, the
court declare it to be "beyond cavil that there can be no lawful

is not laid for a public purpose.
It may not be easy
to draw the line, in all cases, so as to decide what is a public purIt is undoubtedly the duty
pose in this sense, and what is not.
tax -which

of the legislature, which imposes or authorizes municipalities to
impose a tax, to see that it is not to be used for purposes of a
private interest instead

of a public use ; and the courts can only
in interposing when a violation of this principle is
clear and the reason for interference cogent.
And in deciding
whether, in a given case, the object for which the taxes are assessed falls upon the one side or the other of this line, they must
be justified

be governed mainly

by the course and usage of the government,

the objects for which taxes have been customarily and by long
course of legislation levied, what objects or purposes have been
considered necessary to the support and for the proper use of the
Whatever lawfully
government, whether state or municipal.
this,
and
to
and
is
sanctioned
time
the acquiescence
by
pertains
of the people, may well be held to belong to the public use, and
proper for the maintenance of good government ; though this may
not be the only criterion of rightful taxation.
" But in the case before us, in which the towns are authorized
to contribute aid, by way of taxation, to any class of manufactures, there is no difficulty in holding that this is not such a public purpose as we have been considering. If it be said that a
benefit results to the local public of a town by establishing manuOur government is based upon equality of rights.
All honest employments are honorable. The state cannot rightfully discriminate among occupations, for a discrimination in favor of one branch of inThe state is equally
dustry is a discrimination adverse to all other branches.
to protect all, giving no undue advantage or special or exclusive preference
to any." Opinions of Judges, 58 Me., 590.
lumberman or the farmer.

I Commercial National Bank
Cleveland

v.

lola,

9

Kan.,

689 ;

v. lola, 3 Dillon, 353.
See National Bank of
Opinions of Judges, 58 Me., 590, 596.

LAW OF TAXATIOK.

80

[CH. IV.

factures, the same may be said of any other business or pursuit
which employs capital or labor.
The merchant, the mechanic,
the banker, the builder, the steamboat

the innkeeper,

owner are

equally promoters of the public good, and equally deserving the
aid of the citizens by forced contributions. No line can be drawn
in favor of the manufacturer which would not open the coffers of
the public treasury to the importunities of two-thirds the business
men of the
or town." '

city
Further authorities in support of the position that there is a
distinction in the meaning of public use, as employed in the law of
Cuseminent domain and of taxation, would seem unnecessary.

tom must have great influence

in determining the proper limit of

but it is manifest that the adjudications recognize
certain incidental benefits to the public as constituting such a
public interest as will justify an exercise of the eminent domain
which, in the case of the power of taxation, are not admitted as
either power;

constituting any basis whatever for its employment. Few cases
have undertaken to point out the distinction,^ but the courts have
acted upon it in many cases.
Per Miller, J., in Loan Association v. Topeka, 20 Wall., 655, 664. See also
Allen V. Jay, 60 Me., 124; S. C, 11 Am. Rep., 185. Taxation in aid of private
enterprises is properly characterized by Dickenson, J., in Opinions of Judges,
58 Me., 590-603, as taxation "to load the tables of the few with bounty that
the many may partake of the crumbs that fall therefrom."
'

however. Whiting v. Sheboygan etc. R. R. Co., 25 Wis., 167, 190, per
Dixon, Ch. J. In Teople v. Town Board of Salem, 20 Mich., 452, 477, the following remarks are made in response to the argument in favor of the right to
tax, drawn from the admitted right of eminent domain for the purpose in
■See,

"
question : Reasoning by analogy, from one of the sovereign powers of government to another, is exceedingly liable to deceive and mislead.
An object
may be public in one sense and for one purpose, when, in a general sense,
and for other

purposes, it would be idle and

misleading to employ the
governmental powers exist for public purposes, but they are
not necessarily to be exercised under the same conditions of public interest.
same term.

All

a

is

it,

The sovereign police power which the state possesses is to be exercised only
for the general public welfare, but it reaches to every person, to every kind of
business, to every species of property within the commonwealth.
The conduct of every individual and the use of all property and of all rights is reguto any extent found necessary for the preservation of the public
lated by
order, and also for the protection of the private rights of one individual
The sovereign power of taxation
against encroachments by other.?.
employed in great many cases whore the power of eminent domain might be

CH.

THE PUEPOSES FOR WHICH TAXES MAY BE LAID,

IV.]

An

81

of the purposes which are recognized as justiThe
fying taxation is not needful, and is scarcely practicable.
most of them pass unchallenged.
To preserve the public order;
enumeration

of civil rights and the punishment

to provide for the enforcement

made more immediately efficient and available if constitutional principles
would suffer it to be resorted to; but each of these powers has its own peculiar and appropriate sphere, and the object which is public for the demands
of one is not necessarily of a character to permit the exercise of another. * *
*

*

"If we

examine the subject critically, we shall find that the most imin the case of eminent domain, is the necessity of accomplishing some public good which is otherwise impracticable; and we
shall also find that the law does not so much regard the means as the need.

portant consideration

6

a

if,

is

it

a

a

it,

a

is

a

a

a

a

it

it,

a

a

it

it,

is

a

is

it

is

a

it,

The power is much nearer akin to that of the public police than to that of
taxation ; it goes but a step further, and that step is in the same direction.
" Everj' man has an abstract right to the exclusive use of his own
property
for his own enjoyment, in such manner as he shall chcjose; but if he should
choose to create a nuisance upon
or do anything which would preclude
reasonable enjoyment of adjacent property, the law would interfere to impose
restraints.
He
said to own his private lot to the center of the earth, but he
would not be allowed to excavate
indefinitely, lest his neighbor's lot should
The abstract right to make use of his own prop"
disappear in the excavation.
compelled to yield to the general comfort and- protec
erty in his own way
lion of the community, and to
proper regard to relative rights in others.
of
his
The situation
property may even be such that he
compelled to disbecause the law will not suffer his regular business to be carried
pose of
on upon it. A needful and lawful species of manufacture may so injuriously
cannot be tolerated in
affect the health and comfort of the vicinity that
densely settled neighborhood, and, therefore, the owner of lot in that neighborhood will not be allowed to engage in that manufacture upon
even
his
and
business.
The
in
butcher,
be
the
legitimate
regular
vicinity
though
of whose premises
village has grown up, finds himself compelled to remove his business elsewhere, because his right to make use of his lot as
place for the slaughter of cattle has become inconsistent with the superior
right of community to the enjoyment of pure air and the accompanying
The owner of
lot within the fire limits of
blessings and comforts.
city
unable to erect
may be compelled to part with the property, because he
and the local regulations will not jiermit one
brick or stone structure upon
of wood.
" Eminent domain only recognizes and euforces the superior right of the
similar way. Every
community against the selfishness of individuals in
right to exist, and community has right to
branch of needful industry has
be permitted to exist; and
for that purpose, a peculiar lodemand that
of
an
individual,
in
possession
already
essential, the owner's right to
calitj',
must
to
the
yield
superior
undisturbed occupancy
interest of the public. A
the
farm
of every unwilling person, and the busirailroad cannot go around
ness of transporting persons and projJertj' for long distances by rail, which
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of crime ; to make compensation to public officers and to others
who perform services for the public ; to protect public property ;
to erect and keep in repair the necessary public buildings; to pay
the expenses of legislation and of administering the laws ; all these
are purposes which, in a consideration of the law of taxation, call
has been found so essential to the general enjoyment and welfare, could never
have existed if it were in the power of any unwilling person to stop the road
at his boundary, or to demand unreasonable terms as a condition of passing
him. The law interferes in these cases and regulates the relative rights of the
as strict regard to justice and equity as the
does not deprive the owner of his property,
but it compels him to dispose of so much of it as is essential ou equitable
terms. While, therefore, eminent domain establishes no industry, it so regu-

owner and of the community
circumstances will permit.

with

It

lates the relative rights of all that no individual shall have it in his power to
*
*
preclude its establishment.
"
* *
But when we examine the power of taxation with a view to ascertain the purposes for which burdens may be imposed upon the public, we
perceive at once that necessity is not the governing consideration, and that

in many

it has little or nothing to do with the question presented.
Certain objects must of necessity be provided for under this power, but in regard to innumerable other objects for which the state imposes taxes upon its
citizens, tlie question is always one of mere policj , and if the faxes are imposed, it is not because it is absolutely necessary that those objects should be
accomplished, but because on the whole it is deemed best by tlie public authorities that they should be. On the other hand, certain things of absolute
necessity to civilized society the state is precluded, either by express constitutional provisions, or by necessary implication, from providing for at all;
and they are left wholly to the fostering care of private enterprise, or private
liberality. We concede, for instance, that religion is essential, and that without it we should degenerate to barbarism and brutality; yet we prohibit the
state from burdening the citizen with its support, and we content ourselves
with recognizing and protecting its observance on secular grounds. Certain
professions and occupations in life are also essentia], but we have no author,
ity to employ the public moneys to induce persons to enter them. The necessity may be pressing, and to supjily it may be, in a certain sense, to accomplish a " public purpose ; " but it is not a purpose for which the power of taxation may be employed.
The public necessity for an educated and skillful
in
some
particular locality may be great and pressing, yet if the
physician
people should be taxed to hire one to locate there, the common voice would exclaim that the public moneys were being devoted to a private purpose. The
opening of a new street in a city or village may be of trifling public importance as compared with the location within ic of some new business or manufacture; but while the right to pay out the public funds for the one would be
cases

unquestionable, the other by common consent is classified as a private interest, which the public can aid as individuals if they see fit, while they are not
permitted to employ the machinery of the government to that end. Indeed,
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and all are absolutely indispensable in
All these may therefore be passed by while

as eacli

orderly government.
attention is directed to cases not so clear, the determination of
which will sufficiently indicate the bounds which usage in representative government has prescribed as the proper

limit to

a

lawful

expenditure of the public moneys.

Religious instruction.

This to individuals is an object of the
very highest moment, and formerly it was thought to be the duty
of government to provide for it. The more enlightened opinion
of the present day refers it exclusively to the voluntary action of

It

the people.^

is expressly forbidden by many of the state con-

it,

the opening of a new street in the outskirts of a city is generally much more a
matter of private interest than of public concern ; so much so that the owner
of the land voluntarily throws it open to the public without compensation;
yet even in a case where the public authorities did not regard the street as of

it

sufficient importance to induce their taking the necessary action to secure
as a
be doubted that the moment they should consent to accept

it

would not

a

gift, the street would at once become
public object and purpose, upon which
the public funds might be expended with no more restraints upon tlie action

in that particular, than if
were the most prominent and
essential thoroughfare of the city.
" By common consent also large portion of the most urgent needs of sociIt this in its
relegated exclusively to the law of demand and supply.
ety
is

is

a

it

of the authorities

natural operation, and without the interference of government, that gives us the
proper proportion of tillers of the soil, artisans, manufacturers, merchants and
professional men, and that determines when and where they shall give to soHowever great the need in the
ciety the benefit of their particular services.
direction of any particular calling, the interference of the government is not

it

is

a

it

public want,
considmight be supplying
tolerated because, thougli
ered as invading the domain that belongs exclusively to private inclination
We perceive, therefore, that the term " public ■purpose," as
and enterprise.
employed to denote the objects for which taxes may be levied, has no relation
to the urgency of the public need, or to the extent of the public benefit which

follow.
tinguish the

It

is, on the other hand,

a

is

merely a term of classification, to diswhich,
according to settled usage, tlie government is to proobjects for
vide, from tlwse which iy tlie like usage, are left to private inclination, interest or
liberality.
" It creates broad and manifest distinction — one in regard to which there
to

is

it

need be neither doubt nor difficulty — between public works and private enthe business of governterprises, between the public conveniences which
those
which
and
interest
and
private
competition will supply
ment to provide
whenever the demand is sufficient."
•

Dr. WayCooley, Const. Lim., ch. 13 and cases referred to in the notes.
"
land justly observes that The onlj' ground on which taxes for the support of
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stitutions that public moneys shall be appropriated to religious
worship. It is true that in selecting the objects of taxation, buildings and other property made use of for that purpose are generally exempted from taxation. This is done without discrimination between sects, and is generally defended upon the ground
that public worship is a public benefit which may properly be
encouraged in this indirect way. The discrimination is opposed by
some persons, but whether or not it is proper or politic, it cannot
be declared unwarranted by the general principles of government.
As already observed the question what taxes shall be levied and
upon what classes of persons or property is always one of public
But another view is not
policy which the legislature must solve.
Whoever contributes to the supentirely without plausibility.
port of churches, also contributes to pay the taxes, if any, which
are imposed upon them.
But as mpst persons who pay taxes at
all do, in some form, and with some regard to their ability, contribute to the support of churches, it is of little importance to the
general public whether taxes are levied on church property or not,
as whatever is collected from such property, while it goes to difrom individual property, will at
the same time increase to the same extent what the individuals
pay for the support of religious instruction, so that the burden in
minish what will be collected

in the other. We
do not say that this view is strictly correct, but it is perhaps
safe to say that the inequality occasioned by the exemption of

the one case

will be substantially the same

as

-church property from taxation is not so great as without reflection
one would be likely to suppose.

Secular instraction.

It

may be safely declared that to
bring a sound education within the reach of all the inhabitants
religion can he defended is tliat Its existence is necessary for the support of
pivil government, and that it can be sustained in no other manner than by
The first assertion we grant to be true ; the second we utterly
compulsion.
we do not believe that any taxation for this purpose is necesHence
den}'.
that
religious societies have a right to ask of the civil government
All
sary.
for transacting their own affairs which societies of
the
same
privileges
is,
This they have a right to demand, not because they
sort
other
possess.
every
but
because the exercise of religion is an innocent
societies,
are religious
If tliese bo not granted, religious men are opmode of pursuing happiness.
pressed, and tlie country where such oppression prevails, let it call itself what
it may, is not free." Wayland, Pol. Econ., b. 4, ch. 3, § 3.
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has been a prime object of American

government from the very
first.
It was declared by colonial legislation, and has been reiterated in constitutional provisions, to the present day.
It has
an imperative

as

regarded

duty of the government; and

when question has been made concerning

it,

been

the question has re-

lated not to the existence of the duty, but to its extent.
is

question of extent

one of

But the

public policy, and addresses itself to

the legislature and the people, not to the courts.^

And

the ten-

And this

cation.
;

lic

is

a

dency on the part of the people has been steadily in the direction
of taking upon themselves larger burdens in order to provide
more spacious, elegant and convenient houses of instruction, and
to place within the reach of all
more generous and useful eduusually done by the direct action of the pub-

the state or its municipalities constructing and owning

edifices, and supporting

the

the schools, academies, colleges and uni-

versities.
interesting

Also Stewart

case
«.

1.

§

3,

/

a

is

a

is

is

is

it

is

it

a

a

is

Met., 508.

a

See the very

4,

'

of Cnsliing v. Inhabitants of Netrburyport,
Kalamazoo, 30 Mich., 69. That tax for the
within
support of free schools
general grant of the power to tax for
"municipal purposes," see Horton o. School Commissioners, 43 Ala., 598.
Dr. Wayland, in speaking of the liberality of construction in determining the
purposes of taxation, says: "It must not, of course, always be expected thaK
the product created by consumption (in public expenditure) will be
visible,
tangible, material substance. Thus we see no physical, tangible product as
the result of taxes for the support of civil government.
But we receive the
benefit in security of person, property and reputation; or in that condition
of society which, tliough
be incapable of being weighed and measured,
absolutely essential both in individual happiness and individual accumulation. The same may be said in substance concerning the taxes paid for general education.
Here, whether the tax payer receives his remuneration in instruction given to his own children or not, he yet receives
in the improvement of the intellectual and social character of his neighbors, by which his
rendered more secure, the labor for which he pays
property
better performed, and the demand for whatever he produces
more universal and more
constant. The same may be said of the public expenditure by which the
moral and social character of community
elevated, the taste of
nation
refined, and an impulse given to eflForts for the benefit of man. With this
view, no one could oppose the expense incurred in bestowing upon public
edifices elegance, or even, in some cases, magnificence of structure, in the
public celebration of remarkable eras, and in the rewards bestowed upon
those who have by their discoveries enlarged the boundaries of human
knowledge, or by their inventions signally improved the useful arts." Pol/
Econ., pt.
ch.
10
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In

some states a practice has prevailed, while making liberal
provision for instruction in public schools, to also give assistance

to institutions owned

and controlled

by private corporations or
The legal right to do this

by religious bodies or denominations.
In one case in Massachusetts,
has received but little attention.

constitutional provision which required moneys raised for
public schools to be applied to those only which were under the
order and superintendence of the public authorities, it was denied
that the legislature could lawfully authorize a town to take monunder

a

for the public schools and appropriate
them in support of a school founded by a charitable bequest,
under which the order and superintendence of the school was
eys which had been raised

in trustees who, though a majority were to be chosen by
inhabitants
of the town, were yet limited to the members of
the
certain religious societies.'' And in Wisconsin the authority of
the legislature to empower a town to tax its citizens in aid of the
vested

of buildings for an educational institution to be owned
and controlled by a private corporation was denied on general
" It strikes
us," say the court, " at the first blush, that
principles.
this is not the levy and collection of money for public purposes,
as clearly as if the institute were not an incorporated body, but a
erection

resolved upon the establishment of a like institution.
If it were such an institution,
or a grammar or classical school, or a seminary built up and
established by individual enterprise, as by persons engaged in
the profession of teaching, or by others, and owned and controlled by those contributing towards
and the emoluments
of private individuals

it,

mere association

corporation,

where there

is

a

a

no certain and deQnite personal responfrom the tax payers, which
just and

is

is

it

belonging to them, we apprehend that no one would contend
that the people [of the town] might be taxed for the purpose of
donating the moneys to it. The fact that
an institution inact
of
the legislature does not change its character
corporated by
in this respect.
It but most frivolous pretext for giving to

'

a

sibility, money exacted
honorable man engaged in the same business would hesitate to
receive though paid without opposition, and to enforce the payment of which, against the will of the tax payers, he would never
Jenkins

v.

Andover, 103 Mass., 94.
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tbink of resorting to coercive measures, provided the same were
It can no more be supported bj taxation than if it were
lawful.
unincorporated, or a private school or seminary of the kind above
supposed."

It

'

has been decided to be competent

for the legislature to au-

in aid of the erection of buildings for
a state educational institution to be constructed within it.' In
thorize

a

town to tax itself

that case the purpose, as regards the state at large, was clearly
public, but the locality was allowed to assume a special burden
on the ground of special and peculiar benefits.
A case in New

York

perhaps goes further, inasmuch as

it sustains the authority

village to render such assistance.^
While it is perhaps entirely proper to regard the incidental benefits
to the locality as constituting a just basis for an exceptional tax
of the legis ature to require

a

a

it,

no such ruling would be admissible where the buildupon
ing itself was not to be one owned and controlled by the public,
and where consequently the sole ground for any taxation would
be the incidental benefits to flow from
private undertaking.

This has been so clearly shown

in

will authorize

a

is

:

a

case from which we have
that
from
we
the
copy
opinion instead of attemptalready q\ioted,
ing any statement of the general doctrine in our own language
" That
not the kind of .public benefit and interest which
resort to the power of taxation.

Such benefits

accrue to the people of all communities from the exercise in their

midst of any useful trade or employment, and the argument, pursued to its logical result, would prove that compulsory payment

Whipple,

v. Amherst,

■University,

Legal News,

37

Ind.,

Wis.,

24

12

155

power would be obviously incom-

350, 353, per Dixon,

Ch.

J.

Allen, 500. See also Marks ». Trustees of Pardue
Burr v. Carbondale, Sup. Ct. 111., 1874,
Chicago
6

Merrick

V.

a

is

Curtis

;

'

a

Such

controversy.

2

mit of

a

or taxation might be made use of for the purpose of building up
and sustaining every such trade or employment, though carried
on by private persons for private ends, or the purposes of mere
That there exists in the state no
individual gain and emolument.
power to tax for such purposes,
proposition too plain to ad-

350.
a

"

Gordon v. Cornos, 47 N. Y., 608. In that case, however, there was to be
school in the stale building, free to the children of the village.
State
v. Haben, 23 Wis., 660.
Compare
grammar
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patible with the genius and institutions of
practice of all liberal governments, as well

a free people
as

;

and the

all judicial author-

ity, is against it. If we turn to the cases where taxation has been
sustained as in pursuance of the power, we shall find in every one
of them that there was some direct advantage accruing to the

public from the outlay, either by its being the owner or part ownor obtained with the
money, or the party immediately interested in and benefited by the
works to be performed, the same being matters of public concern ;
or because the proceeds of the tax were to be expended in defraying the legitimate expenses of government, and in promoting the
er of the property or thing to be created

peace, good order and welfare of society.
efit or interest

of this nature,

Any direct public

no matter how slight, as

ben-

distin-

guished from those public benefits or interests incidentally arising
from the employment or business of private individuals or corIn thus endeavoring
porations, will undoubtedly sustain a tax.
must be beneficially interested in order
to justify the raising of money by taxation in cases like the present, we of course do not intend to include all purposes for which
Taxes may be levied and collected for
money may be so raised.
to define how the public

charitable purposes, but these constitute a peculiar ground for the
exercise of the power which does not exist here.
" So claims founded in equity and justice in the
largest sense,
a
tax
in
will
such
and
gratitude,
support
claims, however, and
;
we think all others where taxation is proper, except claims founded in charity, may be referred to the general principle above spoken of, of public interest in, or benefits received by the transaction

out of which the claims arose."

^

Public charity.

The support of paupers and the giving of
assistance to those who by reason of age, infirmity or disability,
are likely to become such, is by the practice and the common
consent of civilized countries a public purpose.
The laws not
only exempt from taxation the limited means of such persons, but
they go further, and provide public funds with which to furaish
them retreats where they can be supplied with the necessaries, and
to a reasonable extent, with the comforts of life. Hospitals are
also provided where
' Curtis

V.

Whipple,

24

dependent
Wis.,

classes

350, 354, per

can

receive

Dixon, Ch.

J.

medical aid
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asylums where tte deaf, the dumb and the

blind may be supported and taught, and where the insane may be
kept from doing or receiving harm, and can have such careful and
scientific treatment, with a view to their restoration, as they would
not be likely to receive elsewhere.
He would be a bold man who
in these days should question the public right to make provision
for these benevolent objects.
And this provision might not only
be made by the establishment of institutions for the purpose, but
private institutions might undoubtedly be aided with public funds

in consideration of services to be rendered to the public and expenses to be incurred by them in assisting and relieving the same
necessitous

and dependent

classes.^

The buildings and property

of charitable bodies may also, with the utmost propriety and justice, be exempted from taxation, as by implication public buildings for the same purpose are exempted.'

Private business
'But it
ciations

enterprises.

However important it may

is not competent to levy taxes to be paid over to individuals or assoare charitable.
So held in a case where the

simply because they

legislature had required the agencies of foreign insurance companies to pay
over two per centum of their receipts to an association for the relief of dis"
the legislature may command such a contribution as this,
abled firemen.
we are unable to see why they may not command every citizen to contribute,

If

not only to this association, but to every charitable association; and indeed,
There
to every man who spends his money and means in a charitable way.
ai-e associations for all sorts of charity — why may not the legislature require
us to contribute to them all, if they may require this class of people to con-

Lowrie, Ch. J., in
tribute to this one? We cannot answer this question."
Philadelphia Association etc. v. Wood, 39 Penn. St., 73, 83.
' In Directors of the Poor v. School Directors, 43 Penn. St., 31, 35, in which
it was claimed that a public poor house was taxable for school purposes under
general words in the statute, Lowrie, Ch. J., uses the following vigorous lan" Tax the poor house to support the schools ? Why this would be to
guage :
take the poor taxes to support the schools; and the people must be taxed to
pay the officers who perform such foolish service. If' we require the townships, counties, towns, cities and state, and the road, school and poor authorities to tax each other, we shall furnish fees enough for several hundred
officers engaged in transferring from one public body to another the taxes
which it has collected for its public purposes. These poor taxes must be collected to support the schools and roads, and scJwol taxes to support the poor,
and so on all around. Surely it is not too much to say that this is absurd. The
public is never subject to tax laws, and no portion of it can be without express
statute.

No

exemption law is needed for any public property held as such."
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individual citizens should prosper in
their industrial enterprises, it is not the business of government to
be to the coramunity that

states leave every man to
depend for his success and prosperity in business on bis own exertions, in the belief that by doing so his own industry will be
more certainly enlisted, and his prosperity and happiness more

aid them with its means.

Enlightened

It

may therefore be safely asserted that
taxation for the purpose of raising money from the public to be
given or even loaned to private parties, in order that they may
use it in their individual business enterprises, is not recognized as

likely to be secured.

a public

use.

In contemplation of law it would

be taking the

common property of the whole community and handing it over to
private parties for their private gain, and consequently unlawful.
Any incidental benefits to the public that might flow from it
could not support it

as

legitimate taxation.^

"Allen ®. Jay, 60 Me., 124; S. C, 11 Am. Rep., 185. See a valuable note to
In it reference is
this case by Judge Redfidd, 13 Am. Law Reg., N. S.,,493.
made to the recent case of Lowell ■». Boston, 111 Mass., 454, as follows:
"The foregoing opinion and the still more recent decision of the supreme
judicial court of Massachusetts, in the case of Lowell v. The City of Boston,
justify the expectation that some limits will hereafter be placed to
the power of interested parties through the legislature to carry forward private
The case of Boston grew out of an act of
e7iterprises by means of taxation.
the legislature, at a special session called largely for that purpose, by which
the city was authorized to issue bonds not exceeding $20,000,000, at five per cent,
interest when payable in gold, or six per cent, if payable in currency ; the
avails of these bonds to be loaned to the owners of land upon which buildings were destroyed by the great fire of November last. Commissioners were
seems to

appointed to manage the loan, and were required to take a first mortgage upon
the land at less than three-fourths its value, as security for the money advanced,
at seven per cent, interest.
Here there was a case where there could be no
reasonable danger of loss, and a high probability of some gain to the city by
means of the larger rate of interest paid by the borrowers than that paid by
the city. There could be no fair question either that such a proceeding would
afford great accommodation to the property owners on the burnt district,
and that it would greatly conduce to the speedy restoration of that portion of
the city, and thus naturally to the increase of the wealth and business prosperity of the city, and to some extent, to the greater convenience, accominodation and prosperity of the inhabitants of the city generally.
And still the
court, unanimously, so far as we learn, came to the conclusion that the statute
was void, and perpetually enjoined all proceedings under it." A town cannot raise money by tax to distribute among its citizens according to numbers.
Hooper

v.

Emery,

14

Me., 375, 379.

Towns cannot raise moneys for

the pur-
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There are some cases in which taxation
has been allowed for the benefit of private persons on considerations not of charity so much as of justice. Any exercise of the

Moral obligations.

powers of government is liable to cause injury to particular individuals.
When the injury is merely incidental, these individuals
have no legal claim to indemnification.
Nevertheless, it seems
eminently proper and just, in some exceptional cases, to recognize
a moral obligation resting on the public to share with the persons
injured the damage sustained ; and this can only be done by means
of taxation. All governments are accustomed to recognize and
pay equitable claims of this nature under some circumstances;
claims, for instance, for the destruction of private property in war,
and sometimes for incidental injuries occasioned by the construction of

a

public work, or for loss in performing

a

contract to con-

struct it*

in making compenlaw
remedies, but it may
sation within the strict limits of common
recognize moral or equitable obligations, such as a just mar) would

In

these cases the legislature is not confined

likely to recognize in his own affairs, whether by law required
The principle is clear, but it has sometimes been
to do so or not.
employed with considerable severity against municipal corporabe

tions in compelling them to recognize claims which appeared to
the legislature more just than to those who were required to pay
them.^

— e. g., poll taxes upon its male inpose of abating a particular class of taxes
habitants — and consequently cannot appropriate public moneys for that purpose.
' See

Cooley v. Granville, 10 Cush., 56.

Friend

v.

Gilbert,

108 Mass., 408.

This principle was carried very far

Brewster s. Syracuse, 19 N. Y., 116.
It has been decided that a municipal corporation has power to defend and
indemnify its officers where they have incurred liability in the bona fide dis-

in

charge or attempt

In Briggs

v.

their duty. See cases cited in next note.
Vt., 15, 30, Williams, Cli. J., says: "Towns must

to discharge

Whipple,

7

always indemnity the collector against any damage he may sustain, where a
recovery is had against him on account of the want of power to lay the tax, or
any illegality in granting tlie same." This is certainly the statement of a
sound principle in morals, but it is uot clear that the collector would have a
legal remedy against the town in case of its failure to indemnify.

It

was held (without discussion) in Wilkinson v. Cheatham, 43 Geo., 258,
that in providing for the removal of a county seat the legislature had power
to cause commissioners to be appointed to assess the damages suiTered by in^
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To furnish amusements to
its citizens is not one of the functions of government. But to
Anmsements and celebrations.

parks or other grounds which shall be open to
the public use and occupation for healthful recreation and enjoy-

provide public

dividuals in consequence, and

to levy a county tax to pay the same.

This was

officers who have

certainly going; a great way. On much stronger grounds
been subjected to liability in performing or in the attempt to perform public
duty, have been held justly entitled to indemnity from the public funds. Nelson B. Milford, 7 Pick., 18, 23; Hadsell «. Hancock, 3 Gray, 526; Fuller v.

id, 340; Baker v. Windham, 13 Me., 74; Pike v. Middleton, 13
431; BanBriggs v. Whipple, 6 Vt., 95; Sherman v. Carr, 8 R.
croft V. Lynnfield, 18 Pick., 566, 568. It was held in Beals v. Supervisors of
Amador, 35 Cal., 624, that the legislature, having apportioned the debts of
county on dividing
might subsequently require the payment of interest
upon it; this being only just. Also that the power was not affected by the
circumstance that
debt by assignment had become the property of an individual, who would reap the benefit of the legislation.
In Blanding v. Burr, 13 Cal., 343, 349, Field, J., speaking of case In which
for
city had been required to issue its bonds for equitable demands upon
not one of
which no legal remedy existed, says
"The question presented
power in the legislature to impose upon the corporation the payment of claims
for which no consideration has been paid, but of power to provide for claims,
meritoi-ious in their character, for which an equivalent has been received, and
from the payment of Which the corporation could only escape on strict technical grounds. That the legislature can provide for the payment of claims,
invalid in the forum of the law, but equitable and just in themselves, would
seem unquestionable.
It may become, for example, of the highest importance to
municipal corporation, that counsel should be employed to defend
its rights of property assailed by different parties, but its charter may not
confer authority to employ the counsel or to meet his charges. Professional
services, rendered under such circumstances, would not constitute
legal
would be competent for the legislacharge upon the corporation, but that
ture to authorize the payment of the charge, and the imposition of tax for
that purpose, no one will deny. Or, take
city has
still stronger case:
issued, iu pursuance of law, its bonds, the annual interest
maturing, and the
relied to pay the same have failed, and has
sources of revenue on which
no power to borrow the money within the requisite time, but individuals possessing the means come forward and, at the request of its authorities, advance
the necessary money to protect the honor and good faith of the city. A claim
for reimbursement would not, under the circumstances, in face of positive
prohibitions of the charter to raise money except in particular way, be valid
and binding, but that the legislature could authorize its payment, and the
raising of the means by taxation without trenching on any constitutional
11

278;

restrictions,

is

a

it

it

is

a

a

a

it

a

a

:

is

a

it,

a

a

it,

a

N. H.,

I.,

Groton,

clear."
is

In Guilford v. Supervisors of Chenango, 13 N. Y., 143, 149, Dcnio, J., says:
" The legislature
not confined in its appropriation of the public moneys, or
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ment is not only proper but bigbly commendable, and in large
towns may almost be said to be absolutely necessary.* The great
public parks of the world are great public blessings, in which the
poor participate with the rich, and from which they, perhaps,
How far a state or a
derive the larger share of positive benefit.
town should go in making these attractive, the legislative wisdom
must provide, and it will be likely to err but seldom in the
direction of liberality so long as careful provision is made for an
honest expenditure of public funds.'
Government sometimes provides for the celebration of important
events or eras.
Cities or towns have no authority to do this, at
least without express legislative permission.
Such are the decisions in cases where public money has been voted to celebrate
the declaration of independence, or the closing military success
in the revolutionary war.^ It is not very clear that the power
could be conferred upon them if the legislature were disposed to
do so.
in favor of individuals, to cases in which a
legal demand exists against the state. It can thus recognize claims founded in
equity and justice in the largest sense of these terms, or in gratitude or charity
restrictions, it can make appropriaIndependently of express constitutional
tions of money whenever the public ■well-being requires, or will be promoted
and
is the judge of what
for the public good. It can moreover,
by
under the power to levy taxes, apportion the public burdens among all the
particular section or potax paying citizens of the state, or among those of
well settled that the authority to raise money by the
litical division. It
exercise of the taxing power is not in conflict with the constitulional provision protecting private property from seizure. The two principles coexist in
is not difficult to distinguish between them."
the constitution, and
it

is

a

it

is

the, Slims to be raised by taxation

it,

of

In Attorney

a

pt.

is

3.

*

applied.
dle Ages, ch.

*

impatience,

a

limit beyond which taxes will not be borne without
when they appear to be called for by necessity and faithfully
But the sting of taxation
wastefulness."
Hallam's Mid-

difficult to name

1,

" It

is

'

a

'

town was held to have auGeneral v. Burrell, 30 Mich., 35,
to
its
and
hold
land for town purposes,
purchase
general power
thority under
public square.
to buy and hold

;

:

§

;

1

3

Denio, 110; Tash v. Adams, 10 Cush., 353; New Lon'Hodges V. Bufl'alo,
Allen, 319 Hood v. Lynn,
Gerry v. Stoneham,
V. Brainard, 32 Conn., 553
110.
id., 103, 107; Dillon's Mun. Corp.,
In the case last cited, the following remarks are made b}- Bigelow, Ch. J.,
" It was
regarding the force of usage in the construction of town powers
urged by the counsel for the respondents, that the appropriation in the present
don
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One of the most important functions
of government is the making provision for public roads for the
The variety of these is great, and the modes
use of the people.
No question is made
of construction and operation are different.

Highways and roads.

of the competency of the legislature to levy taxes for the common highwa}', the improved turnpike and macadamized road,
the planked or paved street, the canal, the tramway or the railway. Any or all of them may be constructed by the state, or,
under state authority, by the municipal subdivisions of the state

They may be suplimits they may be needed.^
ported and kept in repair by taxation of the state or of proper
within whose

districts, or private corporations may be invested with the franUpon
chise of constructing them and taking tolls for their use.
of
The
differences
arises.
opinion
these points, also, no question
inight be justified and sustained on tlie ground of usage. But tlie answer
to tliis argument is twofold. In the first place, there is no evidence in the
case of the existence of any such usage or custom in the towns or cities of
It is not even alleged in the answer of the respondents.
this commonwealth.
Certainly, the court cannot take judicial cognizance of it. But even if sucli
usage was alleged and proved, it would not alter the case. An unjawful
expenditure of the money of a town cannot be rendered valid by usage, howAbuses of power and violations of rights derive no
ever long continued.
A casual or occasional exercise of the power
sanction from time or ciistom.
case

by one or a few towns will not constitute a usage. It must not only be general, [reasonable and of long continuance, but, what is more important, it
must also be a custom necessary to the exercise of some corporate power, or
the enjoyment of some corporate right, or which contributes essentially to the
necessities and conveniences of the inhabitants.

The usage relied on in the
present case, if established, would not satisfy either of these last named reqnisities, which are necessary to give it validity. It is said by this court, in a
recent case, that there are many things in the management of town affairs,
which are done without objection and pass by general consent, which cannot,
when objection is made and they are brought to the test of judicial investigation, be supported as strictly legal. Sikes v. Hatfield, 13 Graj', 353. The
present case is an illustration of the truth of this remark."

In Philadelphia n. Field, 58 Penn., 320, it was held competent for the legislature to provide for the construction of a free bridge over the Schuylkill,
opposite one of the streets of Philadelphia, and to require the expense to be
The cases of Thomas v. Leland, 24 Wend., 65 ;
borne by taxation of the city.
'

Norwich «. County Commissioners, 13 Pick., 60; Hingham, etc., Corporation
0. Norfolk County, 6 Allen, 353, and Board of Wardens ». Philadelphia, 42
Penn. St., 209, were cited with approval. Some of these will be referred to
hereafter.
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which are met with, regarding taxation for public conveniencies
of this nature, have principally arisen in those cases in which
the legislature has permitted or required the municipal corporations or subdivisions of the state to become stockholders in private corporations organized for the purpose of constructing them,

or to make loans or donations to such corporations in order to
assist them in their entei-prises.
On the one hand, it has been
insisted, that the state cannot subject itself and its property, as a
corporator, to the risks of a business conducted and managed in
part, perhaps mainly, by individuals for their own benefit ; and
that if it can do so in one business, because of benefits that may
flow to the public in consequence of their being supplied with
convenient facilities for travel and transportation, there is no
reason in the nature of things why it may not do so in any other
case where benefits to the public might reasonably be anticipated
in consequence of their being furnished any other valuable conveniences

or facilities.

The public, it has also been claimed,

could not be taxed in aid of such private corporations, because
the benefits anticipated fi'om them would be purely incidental,
not differing in their nature from those which might flow from
the establishment of a

mill for the manufacture of bread stuffs,

or from any other manufactory of a useful kind, or from any useful and necessary private business ; and, consequently, could not,
on the principles already stated and universally recognized as
sound, constitute any basis for taxation. On the other hand, the
argument has been, that corporations for the construction of turnpikes, canals, railroads, etc., had a duplicate nature, and were both
public and private ; that the taking of property for them was
universally recognized as being for a public use ; that the ways
they constructed or proposed to construct were quasi public highways on which the public at large were entitled to equal and
impartial accommodations, and that for all these reasons there was
a public interest in their construction which constituted them
public purposes within the meaning of the law of taxation, and
rendered the question of public assistance to them
purely of policy and not at all one of power.

a

question

The question concerns first, the power of the state, and,
ond, the power of the municipal

large is concerned,

bodies.

a large preponderance

So far

as

of decisions

the

sec-

state at

is in sup-
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port of the authority to aid these corporatioQS by an exercise of
the power to tax, and this by taliing stock in such corporations,
or by making to them loans or donations.^ As to the municipal
bodies, it is conceded that they have no such power unless it is
specially conferred by the legislature ; the general authority to
construct streets, roads and bridges not comprehending such a
case.^
It is also conceded that any special authority must be
strictly pursued, or the actioa of the municipality under it will

But when the legislature has thought proper to

be invalid.
it,

confer the power, and care has been observed to keep strictly
in the municipal action, the same cases already referred
within
to sustain the action as standing on the same ground, and as be-

ing supported by the same reasons which would support the like
action when taken by the state itself.'

nitude

is

is a

a

'

" Imprcvemcnt of coasts and harbors, and all that is necessary for the security of external commerce, must be done by the public. Internal improvements, such as roads, canals, railroads, etc., may, in general, be safely left to
individual enterprise. If they would be
profitable investment of capital,
individuals will be willing to undertake them. If they would be an unprofitable investment, both parties liad better let them alone. The only case in
which
that in which their maggovernment should assume such works
too great to be intrusted to private corporations.
"Whenever they
principles on which the expenditure should be made are

are undertaken, the

Bullock

3,

Wayland's

§

4,

the same as those which govern the expenditure of individuals."
ch.
2.
Pol. Econ., b.

5

V.

v.

;

;

State

3

=

Met. (Ky.), 171; Stokes v. Scott County, 10 Iowa, 166,
Curry,
Wapello County, 13 id., 388 La Fayette v. Cox,
Ind., 38. A
considerable number of cases in which proceedings of municipal bodies in
aid of railroads have been held to vary from the special authority, and consequently invalid, recognize and proceed upon this principle.
173

is

is

8

3

9

3

Talbot V. Dent,
B. Monr., 520; M'Clenachan v. Curwen,
Yeates, 863;
Commonwealths. McWilliams, 11 Pa. St., 61; Goddint. Crump,
Leigh, 120;
Thomas v. Leland, 24 Wend., 65, and cases collected in Cooley's Const. Lim.,
In Loan Association u. Topeka, 20 Wall., 655, 660, from which lib119, note.
eral extracts have already been made, Mr. Justice Miller gives the following
condensed statement of the arguments for and against municipal aid to railroads:
"The subject of the aid voted to railroads by counties and towns
has been brought to the attention of the courts of almost every state in the
Union. It has been thoroughly discussed in those courts. It
quite true
that a preponderance of authority
to be found in favor of the proposition
that the legislatures of the states, unless restricted by some special provision
of their constitutions, may confer upon these municipal bodies the right
to take stock in corporations created to build railroads, and to lend their
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has been decided that an assessment for making and opening

a road where no road has in fact been

laid out, and where, con-

sequently, the land is the subject of private ownership, and no
highway would exist when the money was expended, would be
illegal and

void.^

It has

also been held that a city has no authority

credit to such corporations.
Also, to levy the necessary taxes on the inhabitants, and on property within their limits subject to general taxation, to enable them to pay the debts incurred. But very few of these courts have
decided this without a division among the judges of which they were composed, while others have decided against the power altogether.
" In all these cases, however, the decision has turned upon the question,
whether taxation, by which this aid was afforded to the building of railroads,
was for a public purpose. Those who came to the conclusion that it was,
held the laws for that purpose valid. Those who could not reach that con-

clusion held them void. In all the controversy, this has been the turning
point of the judgments of the courts. And it is safe to say that no court has
held debts created in aid of railroad companies, by counties or towns, valid on
any other ground than that the purpose for which the taxes were levied was
a public use, a purpose or object which it was the right and the duty of state
The argovernments to assist by money raised from the people by taxation.
gument in opposition to this power has been, that railroads built by corporations organized mainly for purposes of gain — the roads which they built being under their control and not that of the state — were private and not public
roads, and the tax assessed on the people went to swell the profits of individuals and not to the good of the state or the benefit of the public, except in a
remote and collateral way. On the other hand, it was said that roads, canals,
bridges, navigable streams, and all other highways had, in all times, been
That such channels of travel and of the carrying
matter of public concern.
business had always been established, improved and regulated by the state,
and that the railroad had not lost this character because constructed by indi-

vidual enterprise aggregated into

"We

a corporation.

view of it is not the true one,
a public nature conferred on
especially
to
such
as
the
obtain
power
right of way, their subjection
, these corporations,
and
the
lilce, which seem to justify
,' to the laws which govern common carriers,
the proposition. Of the disastrous consequences which have followed its
recognition by the courts, and which were predicted when it was first estabare not prepared to say that the latter
as there are other cliaracteristics

of

lished, there can be no doubt."

Eennebeck, 17 Me., 196 ; and see People v. Supervisors of
The same reasons would render void all subscriptions
to internal improvements which are made without any precautions to secure
the construction of the works, and which contemplate the payment of the
money or the delivery of the securities subscribed in reliance only on the
In some cases, large
good faith and business prudence of the corporators.
sums thus subscribed and
■ paid have been wholly misappropriated.
'

Philbrook

s.

Saginaw, 36 Mich., 23.

7
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of a bridge over a
mill race running through the center of the street, and owned by
The duty of the owners of the race to restore
private parties.
the street which they occupied to a passable condition, could not
thus be transferred to the public, or to any portion of the public.^
to

assess on

abutters upon

a street the expense

Municipal water and gas works.

The propriety and

neces-

sity of provision by taxation for a supply of water for the extinguishment of fires, and for the general use of the inhabitants of
large towns, is not disputed. Costly expenditures are sometimes
made in the construction of public works for these purposes, and
large sums are in some instances paid to corporations or individuals who furnish or contribute to furnish the public supply.^
•People

V.

Rochester, 54 N.

' Mayor of New York

507.

Bailey,

3

Denio,

433 ; West v. Bancroft,

33 Vt., 367 ;

Cabot, 38 Ga., 50; Wells v. Atlanta, 43 id., 67; Dillon's Mun. Corp.,
In Van Sicklen v. Burlington, 37 Vt., 70, 75, in
97, 371, note, 438, note.

Rome

§§

v.

Y.,

V.

it was held competent for a town in its corporate capacity to vote
for
money
procuring apparatus for the extinguishment of flres, and to aid fire
companies formed for the purpose, the following remarks are made hjIsMm,
J. : " There is no doubt that towns or municipal corporations, as well as pri■which

are limited to the exercise of such powers as are expressly
given them; that is, the inhabitants of a town cannot by a vote impose a tax,
or appropriate their funds, for objects entirely foreign to their political or municipal duties — such as to build a county jail, 10 Vt., 506; to repel the public

vate corporations,

enemies of the country, 13 Mass., 373 ; or to build a county road, 11 Pick., 396.
But when the object is within their duty and jurisdiction as a municipal corporation, they may exercise such powers as will enable them fully to discharge
the duties devolving upon them. Our statute on this subject is nearly a transcript of that of Massachusetts. In that state it is provided by statute, that
'
towns may vote money as they shall Judge necessary for the support of the

ministry, schools, the poor, and other necessary charges arising within

the

same town.'

On the question whether this latter and general clause is limited
to the objects previously specified, Ch. J. 8Mw, in the case of Willard ii. Newburyport, 13 Pick., 230, observed, ' that it seems very clear that this statement
was not intended to be an enumeration of objects and purposes for which
towns may raise money, but the expression of a few prominent objects by
way of instance, and a general reference to others, under the term of other
On the same construction, the general words in our act,
necessary charges.'
that money may be voted ' for the prosecution and defense of their common
rights and interests, and for all other necessary and incidental charges,'
must not be limited to the objects specially mentioned in that act, but will
be extended to other matters that fall within their rights and duties. It has
always been found diflicult to define the limits within which towns may act,

or give any definite rules by which we may ascertain when their votes will.

CH.

IV.J

THE PUEPOSES FOB WHICH TAXES MAY BE LAID.

99

Cities may also be authorized to construct gas works in order to
furnish their citizens with light, as well as to supply the- corporate
needs/ or they may be empowered to contract for the corporate

The more common
wants with private corporations or persons.^
for
which towns and cities customarily levy taxes we pass
objects
over

as not

requiring enumeration.'

Military bounties.

The general government having author-

ity to declare war and conduct warlike operations, no question

J.

'
Sliaw observed, that perhaps no better approximation to an exact description can be made, than to say that it embraces that
large class of miscellaneous subjects affecting the accommodation and conve-

be deemed illegal.

Ch.

nience of the inhabitants, which have been placed under the municipal jurisdiction of towns by statute or usage.' "
' See "Western

Saving Fund Society v. Philadelphia,

31

Pa.

St., 175 ; Same ».

Same, id., 185.
= See

A

Wilson

v.

La Porte,

33

Ind.,

258.

for ringing the bell,
is prima facie not a town purpose, but it may be shown by the vote to levy it
to be such, by showing that it is to be done as compensation for the use of the
Woodbury «. Hamilton, 6 Pick., 101. A
meeting house for town purposes.
town may appropriate money for the repair of a fire engine used by the town
but owned by individuals. Allen v. Taunton, 19 id., 485. And for the repair and regulation of clocks used for the benefit of the citizens of the town
Willard v. Newburyport, 12 id., 227.
generally.
To what extent municipal corporations may be legally justified by their
general grant of power in levying taxes to defray the expense of procuring
legislation for their benefit, has in some cases been made a question. The
bounds of such authority, must, it is conceived, be very much restricted.
Probably no case which comes within the principle of the early Rhode Island
tax to raise for Mr. Boger Williams £100, to remunerate him for obtaining
the colonial charter (Arnold's Rhode Island, vol. 1 p. 205) would be quesSome attention to the interests of a local community at the state captioned.
ital is frequently essential, and no reason is apparent why the expense may
not be considered a proper municipal charge. See Bachelder v. Epping, 8'
Post., 354. Compare Frankfort ». Winterport, 54 Me., 250. But lolhy servicesare services a municipality has no right to employ and no power to pay.
The
practice is immoral and corrupting, and will not be tolerated in the law. The
subject is fully and satisfactorily considered and discussed by Chapman, J.,
in Frost ». Belmont, 6 Allen, 152, who in denying the right of a town to pay
for lobby services in procuring its charter, cites with approval the cases of
Pingrey «. Washburn, 1 Aiken, 264; Gulick ®. Ward, 10 N. J., 87; Wood -o.
MoCann, 6 Dana, 366 ; Clippinger v. Hepbaugh, 5 W. & S., 315 ; Harris o. Roof,
10 Barb., 489; Sedgwick v. Stanton, 14 N. Y., 289; Fuller v. Dame, 18 Pick.,
473. And sec Hatzfleld d. Golden, 7 "Watts, 182.
5
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in order to pay bounties for

The several states may
military services performed or promised.
with as little question do the same. But it is no part of the
duty of a township, city or county, as such, to raise men or
money for warlike operations ; and under the general grant of
municipal powers, they are without authority to impose upon
their people any burden by way of taxation for any such purpose.^

No reason is perceived, however, which should preclude

them, under tie proper legislative sanction, from devoting their
funds to this purpose to any extent that may be necessary to enable them to secure a voluntary performance of any duty which

may rest upon their inhabitants to contribute their proportion to
the public defense.
And so are the authorities. The several
divisions of the state, under proper enabling legislation, may promise and pay bounties to those who will volunteer
to fill any call made upon their people for their proportionate
municipal

contribution to the public armies in time of actual or threatened
hostilities.' They may also pay bounties to those who have voluntarily entered the public service from or

as representing

their lo-

' Stetson «.

Kempton, 13 Mass., 272; Gove «. Epping, 41 N. H., 539, 545;
Hopkinton, 45 id., 9; Baldwins. North Brandford, 32 Conn., 47;
Webster D. Harwinton, id., 131; Cover «. Baytown, 12 Minn., 124; Petersburg
V. Moss, 52 Penn. St., 448; Meek«. Bayard, 53 id., 217; Fiske v. Hazzard, 7 R
I., 438; People v. Supervisors of Columbia, 43 N. Y., 130; Alley v. Edgecombe, 53 Me., 446; Wahlschlager v. Liberty, 23 Wis., 362; Wilson v. Buckman, 13 Minn., 441 ; Dillon on Mun. Corp., 103. Furnishing a uniform for a
voluntary military company is not witliin the compass of " town charges."
Claflin V. Hopkinton, 4 Gray, 502.
Crowell

'

t).

50 Pa. St., 150, 159 ; Waldo v. Portland, 83 Conn,,
Bartholomew ■». Harwinton, id., 408 ; Fowler v. Danvers, 8 Allen, 80 ;
Lowell V. Oliver, id., 147; Cass v. Dillon, 16 Ohio St., 38; Opinions of Judges,
52 Me., 590, 595 ; Washington
County v. Berwick, 56 Pa. St., 466. Where the
municipality has taken action for the payment of such bounties in advance
of legislative authority, it may be conferred retrospectively.
Booth «. Woodbury, 32 Conn., 118 ; Crowell v. Hopkinton, 45 N. H., 9 ; Shackleford v. New.
ington, 46 id., 415; Ahl v. Gleim, 52 Pa. St., 432; Weister «. Hade, id., 474;
Grim v. School District, 57 id., 483 ; CoflFman v. Keightly, 24 Ind., .509 ; Board
of Commissioners v. Bearss, 25 id., 110 ; Comer v. Folsom, 13 Minn., 219 ; State
«. Demorest, 32 N. J., 538; Taylor d. Thompson,
42 111., 9; Barbour ?;. CamHolden,
55 id., 572; Burnham v. Chelsea, 43 Vt., 60;
den, 51 Me., 608; Hart v.
Butler V. Putney, id., 481 ; Lowell v Oliver, 8 Allen, 247.

Speer v. School Directors,

363 ;
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caHty in advance of any such promise.* And they may raise moneys by tax in order to refund to individuals any sums advanced
by them to relieve the municipality from a draft, or to fill its
quota of a call, on an understanding, based upon informal corporate action, that the sums should be refunded when
assigned

legislation could be had. permitting it,' and perhaps also where the
advancements were made without any such informal action.^ But
they cannot be empowered to refund to individuals sums which
such individuals may have paid in order to procure substitutes
in military service, for themselves as individuals, in an impendSuch payments being made by the parties in their
ing draft.
own interest, the repayment of them by the public could be nothing else than an appropriation of public moneys to a private
purpose.*

It

The public health.

is not doubted that the preservation

of the public health is a public purpose of prime importance.
Sanitary regulations are indispensable in large towns, but they
The right to provide for drainmay be made for every locality.
ing low lands for the purpose is well settled,' and the right to
protect low lands from overflow may also be justified on the same
reasons.
See also Freeland
«. Milwaukee, 19 Wis., 834, 853.
Allen, 570; Cass v. Dillon, 16 Ohio St., 38; State ». Richland,
Veazie v. China, 50 Me., 518; Kunkle v. Franklin, 13 Minn., 127.
> Brodhead

v. Hastings,

10

2

v. Hadre, 52 Pa. St., 474.

"Weister

See

People

v.

Sullivan,

20 id.. 382;

43 111., 412, 413 ;

Campbell, 49 id., 316 ; Susquehanna Depot v. Barry, 61 Pa. St., 317.
Compare Gregg «. Jamison, 55 id., 468.

Johnson
»

See

-b.

Kelley

v.

Hilbish

Marshall,

Freeland v. Hastings, 10 Allen, 570, 585.
Micheltree a.Sweezey, 70 id., 278;
Harris,17 Id., 608; Perkins v. Milford,

69 Pa. St., 319 ;

v. Catherman, 64

Pa.

St., 154;

Cass B.Dillon, 16 Ohio St., 38; State®.
59 Me., 315.
■•
Freeland v.

See also

9.

Pease

».

Hastings, 10 Allen, 570

Crowell

Chicago,

v.

Hopkinton,

21 111., 500, 308 ;

Westminster, 97 Mass., 334
shall, 69 Pa. St., 319

;

;

Usher

Perkins

v.

59 id., 545 ; Cover v. Baytown, 12

Tyson «. School Directors,
N. H., 9 ; Miller v. Grandy,
Ferguson ». Landraw, 5 Bush,
;

45

v.

315 ;

Penn. St.,

Mich.

540 ;

230 ; Estey ®.

Kelley ii. MarThompson d. Pittston

Colchester, 38 Conn., 547

Milford, 59 Me.,
Minn., 124.

51
13

;

Woodruff 1). Fisher, 17 Barb., 234; Hartwell v. Armstrong, 19 id., 166;
Anderson ». Kerns Draining Co., 14 Ind., 199, 203; Draining Company Case,
11 La. An., 338; Sessions v. Crunkilton, 20 Ohio, N. S., 347, 349.
»
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Under the head of calami-

Protection against calamities.

ties against which the government should or might make provision
for protection, may be mentioned fires, the overflow of the coun-

try by great freshets, the washing away of the shores of the sea, or
the banks of rivers in populous districts, destruction of persons or
property by wild beasts, and the like. If the danger is sufficiently
great and extensive to make

the threatened

general concern, the purpose is

calamity

a matter of

public; if not, it will not justify

taxation.

Payment of the public debt.

For whatever purposes taxes
The converse of
may be laid, government may contract debts.
this is equally true, that for whatever purposes debts may be conIt follows that the payment of the
tracted, taxes may be laid.
public debt is always a public purpose, not only because of the
importance of meeting the public engagements, but also because
for public purposes.
But
the debts themselves were contracted
an unlawful debt is no debt at all.

If

it has been contracted in

violation of law or of the constitution, and for any other than a
public purpose, it cannot be a public purpose to make provision
for its payment.
The purpose must be determined by the consideration for the debt, and not by the fact that public officials have
unwarrantably assumed to contract it.^

Exclusiveness of public interest.

The purposes

to be ac-

complished by taxation need aot be exclusively public in order
There are sometimes cases
to warrant an exercise of the power.
in which the public have equally with private parties an interest,
and in which, therefore, an apportionment of the burden between
the public and such individuals might be appropriate.

In

such

public interest may properly invoke legislative action
for the levy of a tax ; and the legislative determination as to the
just proportion to be borne by the public must be conclusive, so
cases the

public are concerned.' Cases in illustration
might be suggested of a building for the common use of the public authorities and of private parties, and of a way for the use of
far at least

as the

the public, but
■See

Nougues

» See

Eddy

207.

v.

«.

in which individuals
Douglass,

Wilson.

43

7

Vt.,

have such a peculiar and

Cal., 65, 75.
363.

Compare Greenbanks v. Boutwell, 43 id.,
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special interest that the public authorities may decline to do more

than to share with such parties the expense of the way. Taxation in these cases has relation to the public interest only, and
the fact of private interest in the same object is an incidental circumstance of no legal importance.

