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§ 69. Deftnition.-A pignus, or pledge, is a bailment to
secure the performance of an obligation, with power of sale ·
in case of default.

Conversion by pledgee.

‘The measure of dam-

ages.

§93. Pledgor warrants his title.

94. Property of pledgor.

3. Termination of the pledge.

95. Classiﬁcation.

A. Termination by act of the

parties.

1. By act of the pledgor.

96. (1) Full performance.

97. (2) Default of pledgor.

98. illemedies of the pledgee.

99. —i—a. Suit on the debt.

b. Exercise power of

sale.

§ 69.
[-] Cogge v. Bernard, 2
Ld. Raymond 909, l Sm. Lead. Cas.

199 ;
[-] Stearne v. Marsh, 4
Denio (N. Y. ) 227, 47 Am. D. 248 ;

29

§§ 70.72 OF MUTUAL BENEFIT BAILMENTS.

Pawn, pledge, collateral security, are words of varying de-

grees of respectability designating essentially the same sort

of transaction. Whether the pawnor or pledgor deals with

the pawnee or pledgee under the historic, and sometimes un-

savory, name of pawnbroker, or with the modern collateral

security bank, or the great loan and security corporations,

or the banks that furnish in support of commercial enter-

prises vast sums whose repayment is secured by the deposit

of all sorts of personal property, the legal relations of the

parties are subject to the same rules.

1. The Nature of the Relation.

§70. Bailment the incident.—A pledge differs from other

bailments in that the bailment is secondary, a mere incident

to the primary contract the performance of which is secured

§ § 70-72

OF

MUTUAL BENEFIT BAILMENTS.

Pawn, pledge, collateral security, are words of varying de
grees of respectability designating essentially the same sort
of transaction. Whether the pawnor or pledgor deals with
the pawnee or pledgee under the historic, and sometimes un
savory, name of pawnbroker, or with the mod ern collateral
security bank, or the great loan and security corporations,
or the banks that furnish in support of commercial enter
prises vast sums whose repayment is secured by the deposit
of all sorts of personal property, the legal relations of the
parties are subj ect to the same rules.

by the pledge. This primary contract is usually an undertak-

1.

ing to pay a debt, but it may be any other engagement.

§71. -—-The pledge contract.—The pledge is ﬁrst a con-

tract and second a bailment, and the general principles before

referred to, competency of parties, consideration, mutuality,

delivery, ctc., apply to the pledge. An agent may be author-
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ized to pledge the property of his principal, a partner may

pledge the partnership goods to secure a partnership debt,

but not his personal engagement, and a corporation may

pledge its corporate property to secure the performance of

The Nature of the Relation.

§ 70. Bailment the incident.-A pledge differs from other
bailments in that the bailment is secondary, a mere incident
to the primary contract the performance of which is secured
by the pledge. This primary contract is usually an undertak
in g to pay a debt, but it may be any other engagement.

an obligation not ultra vires, subject to the usual restrictions

of agency, partnership, and corporate powers.

§72. The distinction between pledge, chattel mortgage,

and lien often becomes important because of difﬁerent meth-

ods of applying the security to extinguish the debt. The

chief distinction in law between the pledge and mortgage is

one of title. The pledgee secures only a special property ac-

[—] Hall v. Page, 4 Ga. 428, 48 Ala. 194, 28 So. R. 603, 85 Am. St.

Am. D. 235; Brewster v. Hartley, 37 R. 21; [—] Geilfuss v. Corrigan, 95

Calif. 15, 99 Am. D. 237. Wis. 651, 70 N. W. R. 306, 60 Am.

§70. See 49 Am. D. 730, note. St. R. 143; Tannahill v. Tuttle, 3

§71. Shaw v. Spencer, 100 ;\iass. Mich. 104, 61 Am. D. 480; Bryson

382, 97 Am. D. 107. v. Rayner, 25 Md. 424, 90 Am. D. 69;

§ 72. Lucketts v. Townsend, 3 Tex. Cilmcr v. Morris, 80 Ala. 78, 60 Am.

§ 71. --The pledge contract.-The pledge is first a con
tract and second a bailment, and the general principles before
referred to, competency of parties, consideration, mutuality,
delivery, etc., apply to the pledge. An agent may be author
ized to pledge the property of his principal, a partner may
pledge the partnership goods to secure a partnership debt,
but not his personal engagement, and a corporation may
pledge its corporate property to secure the performance of
an obligation not ultra vires, subject to the usual restrictions
of agency, partnership, and corporate powers.

119; 49 Am. D. 723; [—] American R. 85; Wright v. Ross, 36 Calif. 414.

Pig Iron, ctc., Co. v. German, 126

30

§ 72.

The distinction between pledge, chattel mortgage,

and lien often becomes important because of different meth
ods of applying the security to extinguish the debt. The
chief distinction in law between the pledge and mortgage is
one of title. 'fhe pledgee secures only a special property ac[ -] Hall v. Page, 4 Ga. 428, 48
D. 235 ; Brewst er v. Hart l ey, 37
Calif. 15, 99 Am. D. 237.
§ 70. S ee 49 Am. D. 730, note.
§ 71. Shaw v. Spencer, 100 .Mass.
38:?, 97 Am. D. 107.
§ 72. Lucketts v. Townsend, 3 Tex.
l 19 ; 49 Am. D. 723 ; [-] American
Pig Iron, etc., Co. v. G e1·man , 126

Arn.

Ala. 194, 28 So. R. 603, 85 Am. St.
R. 2 1 ; [-] Geilfuss v. Corrigan, 95
Wis. 651 , 70 N. W. R. 306, 60 Am
St. R. 143 ; Tannahill v. Tuttl e, 3
Mi ch. 104, 61 Am D. 480 ; Bryson
v. Rayner, 25 Md. 424, 90 Am. D. 69 ;
Gilmer v. Morris, 80 Ala. 78, 60 Am.
R. 85 ; Wright v. Ross, 36 Calif. 414.

.

.

30

PIGNUS, OR PLEDGE.
PIGNUS, OR PLEDGE. 73-74

§ § 7 3 -74

companied by possession; the mortgagee acquires at once the

legal title with, or more often without, possession, subject to

be defeated upon performance of the condition. The title of

the mortgagee becomes absolute at law upon breach of the

condition; the title of the pledgee never becomes absolute,

but upon default he acquires a power of sale. Like the

pledgee, the lien-holder has a special property and possession

but he has no power of sale.

The mortgage, pledge, and lien are alike in that they are

intended as security for a debt and are in equity subject to

redemption upon payment of the debt, and it has been held

that the two forms of security, pledge and mortgage, may be

combined in one.

§73. ——Intention governs.——In construing such contracts

courts look to the intention of the parties. This, if clearly

apparent, governs, rather than any name applied by the par-

ties themselves. Thus, a bill of sale, a transfer of stock, an

assignment of an incorporeal chattel, have been regarded as

companied by possession ; the mortgagee acquires at once the
legal title with, or more often without, possession, subject to
be defeated upon performance of the condition. The title of
the mortgagee becomes absolute at law upon breach of the
condition ; the title of the pledgee never becomes absolute,
but upon default h� acquires a power of sale. Like the
pledgee, the lien-holder has a special property and possession
but he has no power of sale.
The mortgage, pledge, and lien are alike in that they are
intended as security for a debt and are in equity subject to
redemption upon payment of the debt, and it has been neld
that the two forms of security, pledge and mortgage, may be
combined in one.

pledges or mortgages where other writings or the conduct

of the parties made it clear to the court that such was their
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intention. If the debt be secured by delivery of possession

of the chattel, the law prefers to regard the transaction as a

pledge rather than a mortgage.

§74. Subject-matter.—“It has been doubted whether in-

corporeal things like debts, money and stocks, etc., which can

not be manually delivered, were the proper subjects of a

pledge. It is now held that they are so; and there seems to be

no reason why any legal or equitable interest whatever in per-

sonal property may not be pledged, provided the interest can

be put, by actual delivery or by written transfer, into the hands

or within the power of the pledgee.”

Property not yet in existence, strictly speaking, cannot be

§ 73. --Intention governs.-In construing such contracts
courts look to the intention of the parties. This, if clearly
apparent, governs, rather than any name applied by the par
ties themselves. Thus, a bill of sale, a transfer of stock, an
assignment of an incorporeal chattel, have been regarded as
pledges or mortgages where other writings or the conduct
of the parties made it clear to the court that such was their
intention. If the debt be secured by delivery of possession
of the chattel, the law prefers to regard the transaction as a
pledge rather than a mortgage.

pledged, but a contract of pledge is valid and when the prop-

erty comes into existence, and the debtor takes possession, his

§73. [—] Wilson v. Little, 2 N. Y. 443, 51 Am. D. 307; [—] Hall

Y. 443, 51 Am. D. 307; McCoy v. v. Page, 4 Ga. 428, 48 Am. D. 235;

Lassiter, 95 N. C. 88; British Co- Brewster v. Hartley, 37 Calif. 15, 99

lumbia Bank v. Marshall, 8 Sawyer Am. D. 237. See also 22 Am. &

(U. S.) 297; Wright v. Ross, 36 Eng. Encyc. of Law 846, and cases

Calif. 414. cited.

§74. [—] Wilson v. Little, 2 N.

31

§ 74. Subject-matter.-' ' It has been doubted whether in
corporeal things like debts, money and stocks, etc., which can
not be manually delivered, were the proper subj ects of a
pledge. It is now held that they are so ; and there seems to be
no reason why any legal or equitable interest whatever in per
sonal property may not be pledged, provided the interest can
be put, by actual delivery or by written transfer, into the hands
or within the power of the pledgee. ' '
Property not yet in existence, strictly speaking, cannot be
pledged, but a contract of pledge is valid and when the prop
erty comes into existence, and the debtor takes possession, bis
[-] Wilson v. Little, 2 N.
Am. D. 307 ; McCoy v.
Lassiter, 95 N. C. 88 ; British Columbia Bank v. Marshall, 8 Sawyer
(U. S.) 297 ; Wright v. Ross, 36
Calif. 414.
§ 74. [-] Wil so n v. Little, 2 N.
§ 73.

Y. 443, 51

Am. D. 307 ; [-] Hall
Page, 4 Ga. 428, 48 Am. D. 2 35 ;
Brewster v. Hartley, 37 Calif. 1 5, 99
Am. D. 2 37.
See also 22 Am. &
Eng. Eneye. of Law 846, and cases

Y. 443, 51
v.

cited.

31

§§ 75-77 Or MUTUAL BENEFIT BAILMENTS.

rights as pledgee immediately attach. Thus, future crops, the

increase of animals, and products of manufacture may be

contracted in pledge.

And property by statute exempt from execution may, never-

theless, be pledged, just as it may be mortgaged or sold. So

one having a special property in chattels may pledge his

interest, and with the owner’s consent one may pledge the

property of another.

§75. ——Incorporeal property is pledged by delivery of

the paper which represents the property. This should be ac-

companied by written assignment or indorsement, but it has

§ § 75 -77

01'' MUTUAL

BENEFIT BAILMENTS.

rights as pledgee immediately attach. Thus, future crops, the
increase of animals, and products of manufacture may be
contracted in pledge.
And property by statute exempt from execution may, never
theless, be pledged, just as it may be mortgaged o r sold. So
one having a special property in chattels may pledge his
interest, and with the owner 's consent one may pledge the
property of another.

been held that this is not necessary, and manual delivery of

a promissory note, bill of lading, warehouse receipt, policy of

insurance, or savings-bank book, with the intention of pledg-

ing the property evidenced thereby, is an effectual pledge,

vesting an equitable interest in the pledgee.

§76. ifiorporate stock.—Subject to the liens and privi-

leges imposed upon it by law, corporate stock may be and

frequently is offered as collateral to secure debts. This is

usually done by a written transfer of title which, like the
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delivery of possession, affords the evidence of the pledgee’s

special property in the chattel pledged. To make complete

transfer of the shares mere delivery of the stock certiﬁcate is

not enough. The by-laws of corporations usually require, in

addition to the written assignment, a transfer of title on the

books of the company; but this does not deprive the pledgor

of his general property in the stock nor of his interest in the

corporate funds.

§ 77. ——Exceptions.—For reasons of public policy the law

forbids the pledging of pensions and the pay of soldiers and

sailors. And our national banks are forbidden to accept their

own stock as security for a loan, unless it be necessary to

§75. [—] Wilson v. Little, 2 N.

Y. 443, 51 Am. D. 307; [—] Geil-

fuss v. Corrigan, 95 Wis. 651, 70 N.

W. R. 306, 60 Am. St. R. 143; Crain

v. Paine, 4 Cush. (Mass) 483, 50

Am. D. 807; Collins v. Dawley, 4

Colo. 138, 34 Am. R. 72; White v.

Incorporeal property is pledged by delivery of
§ 75.
the paper which represents the property. This should be ac
companied by written assignment or indorsement, but it has
been held that this is not necessary, and manual delivery of
a promissory note, bill of lading, warehouse receipt, policy of
insurance, or savings-bank book, with the intention of pledg
ing the property evidenced thereby, is an effectual pl edge,
vesting an equitable interest in the pledgee.
--

Corporate stock S ubj ect to the liens and privi
§ 76.
leges imposed upon it by law, corporate stock may be and
frequently is offered as collateral to secure debts. This is
usually done by a written transfer of title which, like the
delivery of possession, affords the evidence of the pledgee 's
special property in the chattel pledged. To make complete
transfer of the shares mere delivery of the stock certificate is
not enough. The by-laws of corporations usually require, in
addition to the written assignment, a transfer of title on the
books of the company ; but this does not deprive the pledgor
of his general property in the stock nor of his interest in the
corporate funds.
--

.-

Phelps, 14 Minn. 27, 100 Am. D.

190. But compare Brewster v.

Hartley, 37 Calif. 15, 99 Am. D. 237.

§76. [—] Wilson v. Little, 2 N.

Y. 443, 51 Am. D. 307; Brewster v.

Hartley, 37 Calif. 15, 99 Am. D. 237.

§ 77. --Exceptions For reasons of public policy the law
forbids the pledging of pensions and the pay of soldiers and
sailors. And our national banks are forbidden to accept their
own stock as security for a loan, unless it be necessary to
.-

§7 7. Merchants’ Bank v. Hall,

83 N Y. 338, a8 Am. R. 434;

Schouler, Bailments & Carriers,

§ 177.

32

§ 75. [ ] Wilson v . Little, 2 N.
Y. 443, 51 Am. D. 307 ; [ ] Geil
fnss v. Corrigan , 95 Wis. 651, 70 N.
W. R. 306, 60 Am. St. R. 143 ; Crain
v. Paine, 4 Cush.
( Mass. ) 483, 50
Am. D. 807 ; Collins v . Dawley, 4
Colo. 138, 34 Am. R. 72 ; White v .
Phelps, 14 Minn. 27, 100 Am. D.
190.
But compare Brewster v.
-

-

Hartley, 37 Calif. 15, 99 Am. D. 237.
§ 76. [-] Wilson Y. Little, 2 N.
Y. 443, 51 Am. D. 307 ; Brewster v.
Hartley, 37 Calif. 15, 99 Am. D. 237.
§ 77. Merchants ' Bank v. Hall,
83 N Y. 338, 38 Am. R. 434 ;
Schouler, Bailments & Carriers,
§ 177.

32

PIGNUS, OR PLEDGE.

PIGNUS, On PLEDGE. §§ 73-30

§§ 78-80

secure a debt already contracted in good faith. By loans on

such security the assets of a bank might be seriously im-

paired.

§78. Delivery, actual or constructive, is vital to a good

pledge. As has before appeared, this may be manual delivery

secure a debt already contracted in good faith. By loans oil
such security the assets of a bank might be seriously im
paired.

of the property or of the evidence of the property, or con-

structive delivery. Delivery to a third person, who holds pos-

session as agent of the pledgee, is sufﬁcient. In every case

there should be such change of possession and indications of

ownership as conditions permit. For the protection of the

pledgee against third persons having claims against the

pledgor, it is of prime importance that the property be placed

beyond the control of the pledgor.

§79. The obligation secured by the pledge may be the

payment of money or the performance of any other legal en-

gagement. The debt secured may be present, past or future,

absolute or conditional, one ’s own or that of another; it may

include many debts, a single debt or any part of a debt; the

security may be for obligations now outstanding, or be a con-

tinuing security against debts as they may arise.

§ 78. Delivery, actual or constructive, is vital to a good
pledge. As has before appeared, this may be manual delivery
of the property or of the evidence of the property, or con
structive delivery. Delivery to a third person, who holds pos
session as agent of the pledgee, is sufficient. In every case
there should be such change of possession and indications of
ownership as conditions permit. For the protection of the
pledgee against third persons having claims against the
pledgor, it is of prime importance that the property be placed
beyond the control of the pledgor.
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However, if the debt be illegal the pledge is invalid; the

law will aid neither party, but will leave them where it ﬁnds

them. Neither can recover against the other if he must set

up the illegal contract to do so.

§80. ——Limitations.——But the pledge secures only the

debt for which it was pledged and can not be held as security

for other indebtedness, nor for a different or greater security

than was intended.

The pledge does secure the performance of the whole and

every part of the obligation, and no part of the pledge can

be reclaimed by the pledgee until the entire engagement is

performed.

§78. [—] Geilfuss v. Corrigan,

95 Wis. 651, 70 N. W. R. 306, 60

Am. St. R. 143; Brewster v. Hart-

ley, 37 Calif. 15, 99 Am. D. 237, 22

§ 79.

The obligation secured by the pledge may be the
payment of money or the performance of any other legal en
gagement. The debt secured may be present, past or future,
absolute or conditional, one 's own or that of another ; it may
include many debts, a single debt or any part of a debt ; the
security may be for obligations now outstanding, or be a con
tinuing security against debts as they may arise.
However, if the debt be illegal the pledge is invalid ; the
law will aid neither party, but will leave them where it finds
them. Neither can recover against the other if he must set
up the illegal contract to do so.

Am. & Eng. Encyc. of Law, 857,

858.

§79. Third National Bank v.

Boyd, 44 Md. 47, 22 Am. R. 35;

Merchants’ Bank v. Hall, 83 N. Y.

338, 38 Am. R. 434.

§80. Ball v. Stanley, 5 Yerg.

(.Tenn.) 199, 26 Am. D. 263;

[—] Masonic Savings Bank v.

Bangs ’s Adm ’r, 84 Ky. 135, 4 Am.

3 33

§ 80. --Limitations.-But the pledge secures only the
debt for which it was pledged and can not be held as security
for other indebtedness, nor for a different or greater security
than was intended.
The pledge does secure the performance of the whole and
every part of the obligation, and no part of the pledge can
be reclaimed by the pledgee until the entire engagement is
performed.
§ 78. [ ] Geilfuss v. Corrigan,
95 Wis. 651, 70 N. W. R. 306, 60
Am. St. R. 143 ; Brewster v. Hart·
ley, 37 Calif. 15, 99 Am. D. 237, 22
Am. & Eng. Encyc. of Law, 857,
858.
§ 79.
Third National Bank v.
-

3

Boyd, 44 Md. 47, 22 Am. R. 35 ;
Merchants ' Bank v. Hall, 83 N. Y.
33 8, 38 Am. R. 434.
§ 80. Ball v. Stanley, 5 Yerg.
( Tenn. ) 1 99, 26 Am. D. 263 ;
[-] Masonic Savings Bank " ·
Bangs 's Adm 'r, 84 Ky. 135, 4 Am.

33

81-83 OF MUTUAL BENEFIT BAILMENTS.

§ § 81-83

OF MUTUAL BENEFIT BAILMENTS.

2. Rights and Duties of the Parties.

2.

§81. Gustody.—The ﬁrst right of the pledgee is exclusive

possession of the thing pledged. This right is good against

all the world, including the pledgor, and continues not only

during the time for which it was pledged, but until the debt

is fully satisﬁed. To vindicate his right the pledgee may

maintain replevin against anyone who deprives him of his

possession; or he may recover against his pledgor his dam-

ages, and against other disseisors trover for the full value of

the chattel, holding the surplus beyond his own interests in

trust for the pledgor.

§82. Proﬁts and expenses.—The natural proﬁts of the

pledge while retained by the pledgee become part of the

pledge security and must be used to reduce the debt. Such

are the young of animals, milk from cows, and dividends

from stock, if the stock stands in the name of the pledgee.

The expenses, too, reasonably necessary for the proper pres-

Righ ts and Duties of the Parties.

§ 81. Custody.-The first right of the pledgee is exclusive
possession of the thing pledged. This right is good against
all the world, includiI}.g the pledgor, and continues not only
during the time for which it was pledged, but until the debt
is fully satisfied. To vindicate his right the pledgee may
maintain replevin against anyone who deprives him of his
possession ; or he may recover against his pledgor his dam·
ages, and against other disseisors trover for the full value of
the chattel, holding the surplus beyond his own interests in
trust for the pledgor.

ervation of the pledge, must be borne by the pledgee, who

may, of course, look to the pledgor for reimbursement before

the pledged goods can be reclaimed. Proﬁts become part of
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the pledged property, expenses part of the debt secured.

§83. Right to use.-—The pledgee has no right to use the

property pledged to its injury. The old cases allow him such

use of it as is not detrimental thereto, but the modern view

is that he has no right to use it, further than is needful for

its proper care, unless the contract of pledge is such that the

owner’.s consent may be fairly inferred. Wrongful use does

not terminate the pledge, but makes the pledgee absolutely

liable for any resulting injury to the property.

St. R. 197; Collins v. Dawley, 4- -.16 Am. D. 689; Plucker v. Teller, 174

Colo. 138, 34 Am. R. 72; Merchantwg, Pa. St. 529, 34 Atl. R. 208, 52 Am.

Bank v. Hall, S3 N. Y. 338, 38 Am.' St. R. 825; [—] Allen v. Delano, 55

R. 434. Me. 113, 92 Am. D. 573.

§81. [—] Hall v. Page, 4 Ga. 7 §83. [—] Stearns v. Marsh, 4

428, 48 Am. D. 235; Treadwell v. Denio (N. Y.) 227, 47 Am. D. 248,

Davis, 34 Calif. 601, 94 Am. D. 770; 22 Am. & Eng. Encyc. of Law 864;

Adams v. O’Connor, 100 Mass. 515, Schouler, Bailments and Carriers,

1 Am. R. 137. §§ 211, 212. Compare [—] Coggs v.

§82. [—] Houton v. Holliday, 2 Bernard, 2 Ld. Raymond 909, 1 Sm.

Murph. (N. C.) 111, 5 Am. D. 522; Lead. Cas. 199.

S-ellick v. Munson, 2 Aik. (Vt.) 150;
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§ 82. Profits and expens es -T he natural profits of the
pledge while retained by the pledgee become part of the
pledge security and must be used to reduce the debt. Such
are the young of animals, milk from cows, and dividends
from stock, if the stock stands in the name of the pledgee.
The expenses, too, reasonably necessary for the proper pres
ervation of the pledge, must be borne by the pledgee, who
may, of course, look to the pledgor for reimbursement before
the pledged goods can be reclaimed. Profits become part of
the pledged property, expenses part of the debt secured.
.

§ 83. Right to use.-The pledgee has no right to use the
property pledged to its injury. The old cases allow him such
use of it as is not detrimental thereto, but the modern view
is that he has no right to use it, further than is needful fnr
its proper care, unless the contract of pledge is such that the
owner '.s consent may be fairly inferred. Wrongful use does
not terminate the pledge, but makes the pledgee absolutely
liable for any resulting inj ury to the property.
St. R. 197 ; Collins v. Dawley, 4 ; ,1 6 Am. D. 689 ; Plucker v. Teller, 174
Colo. 138, 34 Am. R. 72 ; Merchants ' jf• Pa. St. 529, 34 Atl. R. 208, 52 Am.
Bank v. Hall, 83 N. Y. 338, 38 Am. St. R. 825 ; [-] Allen v. Delano, 55
�· M e. 1 1 3, 92 Am. D. 573.
R. 434.
'
§ 81. [-] Hall v . Page, 4 Ga.
§ 83. [-] Stearns v . Marsh, 4
428, 48 Am. D. 235 ; Treadwell v. Denio ( N. Y.) 227, 47 Am. D. 248,
Da vis, 34 Calif. 601, 94 Am. D. 770 ; 22 Am. & Eng. Encyc. of Law 864 ;
Adams v. 0 'Connor, 100 ·Mass. 515, 8chouler, Bailments and Carriers,
§§ 211, 212. Compare [-] Coggs v. .
1 Am. R. 137.
§ 82. [ ] Routon v. Holliday, 2 Bernard, 2 Ld. Raymond 909, 1 Sm.
Murph. (N. C. ) 111, 5 Am. D. 522 ; Lead. Cas. 1 99.
Sellick v. Munson, 2 Aik, (Vt. ) 150 ;
-
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PIGNUS, On "PLEDGE. §§ 84.36

§84. Assignment by the pledgee.—The pledge is an inci-

dent of the debt and may be assigned with it. The pledgee

may sell, assign, or pledge all his interest in the pawn without‘

affecting the security. His assignee or pledgee acquires his

title, but no more. The usual exception exists in the case of

negotiable instruments taken bona ﬁde in the course of~trade,

and of other property if the pledgor had clothed the pledgee

with apparent authority, or with the indicia of ownership.

The assignment of the debt should be accompanied by a

transfer of the pledge. If it is not, the assignee will still have

an equitable interest in the pledge which he can enforce

against all except an innocent holder.

§85. --—Negotiab1e instruments.—The pledgee taking ne-

gotiable instruments bona ﬁde for value as security for a debt,

takes them free from equities, like any other transferee, and

may acquire a better title than his pledgor. Whether a pledge

to secure a pre-existing debt is a transfer for value is in dis-

§§ 84-86

§ 8-4. Assignment by the pledgee .-The pledge is an inci
dent of the debt and may be assigned with it. The pledgee
may sell, assign, or pledge all his interest in the pawn without'
affecting the security. His assignee or pledgee acquires his
title, but no more. The usual exception exists in the case of
negotiable instruments taken bona fide in the course of · trade,
and of other property if the pledgor had clothed the pledgee
with apparent authority, or with the indicia of ownership.
The assignment of the debt should be accompani�d by a
transfer of the pledge. If it is not, the assignee will still have
an equitable interest in the pledge which he can enforce
against all except an innocent holder.

pute, but the weight of authority is with the rule of the

United States Supreme Court to the effect that taking sc-

curity for a pre-existing debt constitutes the pledgee a holder
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for value.

The courts that deny this admit that there is value if the

pledgee, when taking the negotiable security, gives up any

right. Thus, a pledgee is a holder for value if he accepted

the securities in payment of a pre-existing debt, or surren-

dered other securities, or extended the time for payment, or

forebore to sue. The fact that one is an accommodation in-

dorser is no defence against the pledgee.

§86. ——G0rpora.te stock.——Stock certiﬁcates are not ne-

gotiable instruments. Hence, unless the owner had clothed

him with the muniments of title, the pledgor can give his

pledgee no better title than he himself had. As to the part-ies

themselves, and others charged with knowledge of the transac-

tion, a pledge by delivery of the stock, accompanied by an

assignment and a power of attorney to make the transfer on

the books of the corporation. is effectual even where the by-

§84. Bailey v. Colby, 34 N. H. 29, of Swift v. Tyson, 16 Peters (U.

66 Am. D. 752; Homer v. Savings S.) 1, and Bay v. Coddington. 5

Bank, 7 Conn. 478. Johns. Ch. (N. Y.) 54, 20 Johns. 637.

Negotiable instruments.-The pledgee taking ne
gotiable instruments bona fide for value as security for a debt,
§ 85.

-

takes them free from equities, like any other transferee, and
may acquire a better title than his pledgor. Whether a pledge
to secure a pre-existing debt is a transfer for value is in dis
pute, but the weight of authority is with the rule of the
United States Supreme Court to the effect that taking se
curity for a pre-existing debt constitutes the pledgee a holder .
for value.
The courts that deny this admit that there is value if the
pledgee, when taking the negotiable security, gives up any
right. Thus, a pledgee is a holder for value if he accepted
the securities in payment of a pre-existing debt, or surren
dered other securities, or extended the time for payment, or
forebore to sue. 'l'he fact that one is an accommodation in
dorser is no defence against the pledg�e.

§85. Compare the leading cases

35

§ 86. --Corporate stock.-Stock certificates are not ne
gotiable instruments. Hence, unless the owner had clotlied
him with the muniments of title, the pledgor can give his
pledgee no better title than he himself had. As to the parties
themselves, and others charged with knowledge of the transac
tion, a pledge by delivery of the stock, accompanied by an
assignment and a power of attorney to make the transfer on
the books of the corporation. is effectual even where the by§ 84.
66 Am.
Bank, 7
§ 85.

Bailey v. Colby, 34 N. H. 29,
D. 752 ; Homer v. Savings
Conn. 478.
Compare the leading cases

Swift v. Tyson, 16 Peters (U.
� - ) 1, and Bay v. Coddington. !i
Johns. Ch. ( N. Y. ) 54, 20 Johns. 631.
of
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§ � 87-89
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OF MUTUAL BENEFIT BAILMENTS.

-//4

laws of the corporation require a transfer on its books. But
ns to the corporation and innocent third persons, transfer on
th e books is necessary.

‘

~1

I

(‘

-O

OF MUTUAL BENEFIT BAILMENTS.

laws of the corporation require a transfer on its books. But

as to the corporation and innocent third persons, transfer on

the books is necessary.

§ 87. ——Rights of pledgee.——'l‘he pledgee, under his power

of attorney, may compel a transfer to him on the books of

the corporation, after which he has the right to vote the

stock and collect the dividends, applying them to a reduction

of the debt secured. If he appears on the books as owner of

the stock, he not only acquires the rights but assumes the

liability of a stockholder.

As between the pledgor and pledgee, however, the pledgor

is still the general owner, the pledgee has a special property

only and upon payment of the debt this is extinguished.
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§88. :Bil1s of lading, warehouse receipts, etc., are usu-

ally assigned like negotiable instruments by mere indorseinent,

but are not in other respects negotiable. They are merely

representatives of the goods, and when pledged are subject

to the same rules that govern the pledge of corporeal chat-

tels. The pledgee, in general, gets no better title than his

pledgor.

§89. Gare.—'l‘he ordinary care of a mutual beneﬁt bail-

ment has been explained and little need be added here. If

the pledge property be choses in action, the duty of the

pledgee is not limited to their safe-keeping. He must take all

necessary steps at proper times to keep alive and to collect

the rights represented by the paper. Thus, in case of promis-

§86. Spreckels v. Nevada Bank, 100 Am. D. 363; Douglas v. Peo-

113 Calif. 272, 45 Pac. R. 329, 54

Am. St. R. 348; [—] Gemmell v./

Davis, 75 Md. 546, 23 Atl. R. 1032,

32 Am. St. R. 412.

§ 87. --Rights of pledgee.-'l'he pledgee, under his power
of attorney, may compel a transfer to him on the books of
the corporation, after which he has the right to vote the
stock and collect the dividends, applying them to a reduction
of the debt secured. If he appears on the books as owner of
the stock, he not only acquires the rights but assumes the
liability of a stockholder.
As between the pledgor and pledgee, however, the pledgor
is still the general owner, the pledgee has a special property
only and upon payment of the debt this is extinguished.

§ 88.

--Bills

of lading, warehouse receipts, etc., are usu

ally assigned like negotiable instruments by mere indorsement,
but are not in other respects negotiable. They are merely
representatives of the goods, and w,hen pledged are subject
to the same rules that govern the pledge of corporeal chat
tels. The pledgee, in general, gets no better title than his
pledgor.
§ 89. Care .-Th e ordinary care of a mutual benefit bail
ment has been explained and little need be added here. If
the pledge property be choses in action, the duty of the
pledgee is not limited to their safe-keeping. He must take all
necessary steps at proper times to keep alive and to collect
the rights represented by the paper. Thus, in case of promis-

§87. Pullman v. Upton, 96 U. S.

328; Spreckels v. Nevada Bank, 113

Calif. 272, 45 Pac. R. 329, 54 Am.

St. R. 348; [—] Gemmell v. Davi,

75 Md. 546, 23 Atl. R. 1032, 32 Am.

St. R. 412; State v. Bank of New

England, 70 Minn. 398, 73 N. W. R.

153, 68 Am. St. R. 538, 542 note.

§88. Burton v. Curyea, 40 Ill.

320, 89 Am. D. 350; Davenport Na-

tional Bank v. Homeyer, 45 Mo. 145,

ple’s Bank, 86 Ky. 176, 5 S. W. R.

420, 9 Am. St. R. 276, post secs. 151,

‘J22 and cases there cited.

§89. [—] Preston v. Prather,

137 U. S. 604, 11 Sup. Ct. 162;

Swift v. Tyson, 16 Peters (U. S.) 1;

Third National Bank v. Boyd, 44

Md. 47, 22 Am. R. 35; Cooper v.

Simpson, 41 Minn. 46, 42 N. W. R.

601, 16 Am. St. R. 667; Ware v.

Squyer, 81 Minn. a88, 84 N. W.

R. 126, 83 Am. St. R. 390, note;

First National Bank v. O’Connell,

84 Iowa 377, 51 N. W. R. 162, 35

Am. St. R. 313.
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§ 86. Spreckels v. Nevada Bank,
1 1 3 Calif. 272, 45 Pac. R. 329, 54
Am. St. R. 348 ; [-] Gemmell v. f
Davis, 75 Md. 546, 23 Atl. R. 1 032,
3� Am. St. R. 412.
§ 87. Pullman v. Upton, 96 U. S.
328 ; Spreckels v. Nevada Bank, 1 1 3
Calif. 272, 45 Pac. R. 329, 54 Am.
St. R. 348 ; [-] Gemmell v. Davis,
75 Md. 546, 23 Atl. R. 1 032, 32 Am.
St. R. 412 ; State v. Bank of New
England, 70 Minn. 398, 73 N. W. R.
153, 68 Am. St. R. 538, 542 note.
§ 88. Burton v. Curyea, 40 Ill.
320, 89 Am. D. 350 ; Davenport Na·
ti onal Bank v. Homeyer, 45 Mo. 145,

100 Am. D. 363 ; Douglas v. People 's Bank, 86 Ky. 176, 5 S. W. R.
420, 9 Am. St. R. 2 76, post secs. 151,
222 and cases there cited.
§ 89.
[-] Preston v. Prather,
137 U. S. 604, 11 Sup. Ct. 162 ;
Swift v . Tyson, 1 6 Peters ( U . S . ) 1 ;
Third National Bank v. Boyd, 44
Md. 47, 22 Am. R. 35 ; Cooper v.
Simpson, 41 Minn. 46, 42 N. W. R.
601, 16 Am. St. R. 667 ; Ware v.
Squycr, 81 Minn. 388, 84 N. W.
R. 1 26, 83 Am. St. R. 390, note ;
First National Bank v. O 'Connell,
84 Iowa 377, 51 N. W. R. 162, 35
Am. St. R. 3 1 3.
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§ § 90-92

sory notes, proper steps must be taken to ﬁx the liability of

indorsers and to collect interest and principal when due. And

in the case of pledged stocks, bonds, bills of lading, etc., ordi-

nary diligence must be exercised in securing the property and

proﬁts represented by such paper. All this is only that care

which an ordinarily prudent business man is wont to exercise

in the conduct of his own affairs of like kind. Any loss

through the negligence of the pledgee may be recouped by the

pledgor by way of counterclaim in an action on the debt.

§90. Proceeds of collateral.—If collateral security be con-

verted into money, the law requires its application on the

debt. If there be a surplus it is money had and received to the

use of the pledgor and the law implies a promise to pay it

Emry notes, proper steps must be taken to fix the liability of

ind orsers and to collect interest . and principal when due. And
in the case of pledged stocks, bonds, bills of lading, etc., ordi
nary diligence mus t be exercised in securing the property and
profits represented by such paper. All this is only that care
whi ch an ordinarily prudent business man is wont to exercise
in the conduct of his own affairs of like kind. Any loss
through the negligence of the pledgee may be recouped by the
pledgor by way of counterclaim in an action on the debt.

over. If the pledgee fails to do so, the pledgor has his choice

of suing in assumpsit for the balance or in equity for an ac-

counting.

§91. Conversion by p1edgee.—If there be a wrongful sale

or misapplication of the pledged property by the pledgee, the

pledgor may sue in assumpsit for the balance in excess of his

debt, or he may sue in trover for conversion. If the property
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has been converted, he need not make demand or tender of

the debt before bringing suit.

§92. -——The measure of damages for conversion of the

§ 90. Proceeds of collateral.-If collateral security be con
v erted into money, the law requires its application on the
d ebt. If there be a surplus it is money had and received to the
use of the pledgor and the law implies a promise to pay it
over. If the pledgee fails to do so, the pledgor has his choice
of suing in assumpsit for the balance or in equity for an ac
ccunting.

property by the pledgee is the fair market value of the goods

less the amount of the debt.

Collateral securities, such as stocks, bonds, etc., which are

subject to ﬂuctuating values, present a difficulty, and various

rules have been adopted by the courts as to the price at which

such securities should be valued in assessing damages for

§90. Hunt v. Nevers, 15 Pick.

(Mass.) 500, 26 Am. D. 616;

[—] .Masonic Savings Bank v.

Bangs ’s Adm ’r, 84 Ky. 135, 4 Am.

St. R. 197.

§91. [—] Stearns v. Marsh, 4

Denio (N. Y.) 227, 47 Am. 1). 248.

§92. [—] Wright v. Bank of

Metropolis, 110 N. Y. 237, 18 N. E.

R. 79, 6 Am.‘ St. R. 356; [—] Wil-

son v. Little, 2 N. Y. 443, 51 Am.

D. 307. See also Fowle v. Ward, 113

Mass. 548, 18 Am. R. 534, Sturges v.

§ 91. Conversion by pledgee.-If there be a wrongful sale
or misapplication oi the pledged property by the pledgee, the
pledgor may sue in assumpsit for the balance in excess of his
debt, or he may sue in trover for conversion. If the property
has been converted, he need not make demand or tender of
the debt before bringing suit.
§ 92. --The measure of damages for conversion of the
property by the pledgee is the fair market value of the goods
less the amount of the debt.
Collateral securities, such as stocks, bonds, etc., which are
subj ect to fluctuating values, present a difficulty, and various
rules have been adopted by the courts as to the price at which
such securities should be valued in assessing damages for

Keith, 57 Ill. 451, 11 Am. R. 28,

Baker v. Drake, 53 N. Y. 211, 13

Am. R. 507, Third National Bank

v. Boyd, 44 Md. 47, 22 Am. R. 35,

Dolliif v. Robbins, 83 Minn. 498,

86 N. W. R. 772, 85 Am. St. R. 466.

466. .

The Massachusetts and Illinois

cases represent the extreme views.

The New York ease takes the middle

ground and, on the whole, furnishes

the most equitable rule.

27 ..

§ 90. Hunt v. Nevers, 1 5 Pick.
( Mass. ) 500, 26 Am. D. 616 ;
[-] .Masonic Savings Bank v.
Bangs 's Adm 'r, 84 Ky. 135, 4 Am.
St. R. 197.
§ 91. [-] Stearns v. Marsh, 4
Denio ( N. Y. ) 22i, 47 Am. D. 248.
§ 92. [-] Wright v. Bank of
M etropolis, 110 N. Y. 237, 1 8 N. E.
Ji. 79, 6 Am: St. R. 356 ; [ -] Wilson v. Little, 2 N. Y. 443, 51 Am.
D. 307. See also Fowle v. Ward, 1 1 3
�ass. 548, 18 Am. B. 534, Sturges v.

Keith, 57 Ill. 45 1, 11 Am. R. 28 ,
Baker v. Drake, 53 N. Y. 211, 1 3
A m . R. 507, Third National Bank
v. Boyd, 44 Md. 47, 22 Am. R. 35,
Dolliff v. Robbins, 83 Minn. 498,
86 N. W. R. 772, 85 Am. St. R. 466.
466.
The Ma ss ach uset ts and Illinois
cases represent the extreme views.
'!'he New York case takes the middle
ground an d, on the whole, furnishes
the most equitable rule.
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§§ 93-95 OF MUTUAL BENEFIT BAILMENTS.

§ § 93-95

OF MUTUAL BENEFIT

BAILMENTS.

their conversion. On the whole, it seems just to allow the

damages that would naturally be sustained by the owner in

restoring himself to his former position, or in other words,

replacing the stock.

Accordingly, the rule supported by reason and the weight

of authority, is that in an action of trover for a conversion of

stocks or bonds, their value is the highest market price of the

securities within a reasonable time after the owner learns of

their conversion. This covers the natural and proximate loss

of the owner, but does not allow him to speculate on the

market and delay bringing suit in the hope that the securities

may reach a higher ﬁgure and so increase the damages he may

recover.

§ 93. The pledgor warrants his title, or at least, that he has

sufficient property to make the pledge. As the pledgee takes,

in general, subject to prior liens, the pledgor is liable to him

if they defeat the pledge, unless the pledgee took with knowl-

edge of such claims.

§94. Property of the pledgor.—The general property re-

mains in the pledgor, subject to the pledgee’s lien, even after
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default, and he may assign his interest or sell the goods sub-

ject to the lien of the pledge. If the pledge has been deliv-

ered to the pledgee, the assignee will, of course, stand in the

same position as the pledgor. Execution creditors of the

pledgor cannot levy on the pledged property until they have

satisﬁed the pledgee’s claims. -

3. Termination of the Pledge.

§95. Classiﬁcation.—The pledge relation may be termi-

nated—

A. By act of the parties. The pledge may be extinguished

by act of-

1. The pledgor, either by '

(1) Performance of the obligation, or

(2) Default in performance.

§93. Story, Bailments & Car-

riers, § 354.

§94. Brewster v. Hartley, 37

their conversion. On the whole, it seems just to allow the
damages that would naturally be sustained by the owner in
restoring himself to his former position, or in other words,
replacing the stock.
Accordingly, the rule supported by reason and the weight
of authority, is that in an action of trover for a conversion of
stocks or bonds, their value is the highest market price of the
securities within a reasonable time after the owner learns of
their conversion. This covers the natural and proximate loss
of the owner, but does not allow him to speculate on the
market and delay bringing suit in the hope that the securities
may reach a higher figure and so increase the damages he may
recover.
§ 93. The pledgor warrants his title, or at least, that he has
sufficient property to make the pledge. As the pledgee takes,
in general, subject to prior liens, the pledgor is liable to him
if they defeat the pledge, unless the pledgee took with knowl
edge of such claims.
§ 94. Property of the pledgor The general property re
mains in the pledgor, subj ect to the pledgee 's lien, even after
default, and he may assign his interest or sell the goods sub
j ect to the lien of the pledge. If the pledge has been deliv
ered to the pledgee, the assignee will, of course, stand in the
same position as the pledgor. Execution creditors of the
pledgor cannot levy on the pledged property until they have
satisfied the pledgee 's claims.
.-

Calif. 15, 99 Am. D. 237; Lough-

borough v. McNevin, 74 Calif. 250,

3. Termination of the Pledge.

14 Pac. R. 369, 5 Am. St. R. 435;

[—] Norton v. Baxter, 41 Minn.

146, 42 N. W. R. 865, 16 Am. St. R.

679; [—] Masonic Savings Bank v.

Bangs’s Adm ’r, 84 Ky. 135, 4 Am.

St. R. 197; [—] Hall v. Page, 4 Ga.

4-28, 48 Am. D. 235.
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§ 95. Classification.-The pledge relation may be termi
natedA. By act of the parties. The pledge may be. extinguished
by act of1. The pledgor, either by
( 1 ) Performance of the obligation, or
( 2 ) Default in performance.
§ 93.
Story, Bailments & Car·
riers, § 354.
§ 94.
Brewster v. Hartley, 37
Calif. 15, 99 Am. D. 237 ; Lough
borough v. McNevin, 74 Calif. 2 5 0,
14 Pac. R. 369, 5 Am. St. R. 4 3 5 ;

[-] Norton v. Baxter, 41 Minn.
1461 42 N. W. R. 865, 16 Am. St. R.
679 ; [-] Masonic Savings Bank v.
Bangs 's Adm 'r, 84 Ky. 1 35, 4 Am.
St. R. 197 ; [ ] Hall v. Page, 4 Ga.
1128, 48 Am. D. 235.
-
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§ § 96-08

2. The pledgee, who may

(1) Voluntarily relinquish the pledge with-

. out performance, or

(2) Forfeit the pledge by his own wrong.

B. By operation of law the destruction of the chattel works

an extinction of the pledge relation; but a change

in the status of the parties, as by death, marriage, in-

solvency, will not aﬂfect the pledge contract.

A. -TERMINATION BY Aer Or THE PARTIES.

1. By Act of the Pledgor.

§96. (1.) Full performance of his obligation by the

pledgor is the normal means of terminating the relation..Even

The pledgee, who may
( 1 ) Voluntarily rel1'.nquish the pledge with
out performance, or
( 2 ) Forfeit the pledge by his own wrong.
B. By operation of law the destruclion of the chattel works
an extinction of the pledge relation ; but a change
in the status of the parties, as by death, marriage, in
solvency, will not affect the pledge contract.
2.

readiness to perform is enough; and tender of the debt at or

after maturity discharges the lien and makes the pledgee, if

A. · TERMINATION

BY

A CT OF THE PARTIES.

he refuses to surrender the pledged property, guilty of con-

version. Nor is it necessary to the discharge of the lien, as

1. By A.ct of the Pledgor.

distinguished from the payment of the debt, that the tender be

kept good, or that the money be paid into court. The wrong-

ful refusal to accept payment and deliver the chattel is con-

version and makes the pledgee absolutely liable.
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§97. (2.) Default of the pledgor in performance of the

obligation at its maturity gives the pledgee the right to con-

sider the pledge as terminated at once and to proceed to his

remedies. He may, however, treat the contract as still in

force and retain the pledge until the debt is paid, the relation

of the parties to each other and to the pledge continuing as

before default. Indeed, in the absence of an agreement to sell,

the pledgor has no right to complain if the pledgee refuses to

do so. But if securities are likely to perish or seriously shrink

in value, a sale may be compelled by bill in equity.

§98. iltemedies of the p1edgee.—Upon default the

pledged chattel is still a mere security, and does not become

§96. [—] Norton v. Baxter, 41 11 Iowa 410, 79 Am. D. 497;

Minn. 146, 42 N. W. R. 865, 16 Am. Schouler, Bailments & Carriers,

St. R. 679; Loughborough v. Mc- §244.

Nevin, 14 Calif. 250, 14 Pac. R. 369, §98. [—-] Robinson v.. Hurley,

5 Am. St. R. 435; Ball v. Stanley, 11 Iowa 410, 79 Am. D. 497; Luck-

5 Yerg. (Tenn.) 199, 26 Am. D. 263. etts v. Townsend, 3 Tex. 119, 49 Am.

§97. [—] Robinson v. Hurley, D. 723.

- 39.

§ 96. (1.) Full performance of his obligation by the
pledgor is the normal means of terminating the relation. Even
readiness to perform is enough ; and tender of the debt at or
after maturity discharges the lien and makes the pledgee, if
he refuses to surrender the pledged property, guilty of con
version. Nor is it necessary to the discharge of the lien, as
distinguished from the payment of the debt, that the tender be
kept good, or that the money be paid into court. The wrong
ful refusal to accept payment and deliver the chattel is con
version and makes the pledgee absolutely liable.
§ 97. (2.) Default of the pledgor in performance of the
obligation at its maturity gives the pledgee the right to con
sider the pledge as terminated at once and to proceed to his
remedies. He may, however, treat the contract as still in
force and retain the pledge until the debt is paid, the relation
of the parties to each other and to the pledge continuing as
before default. Indeed, in the absence of an agreement to sell,
the plecigor has no right to complain if the pledgee refuses to
do so. But if securities are likely to perish or seriously shrink
in value, a sale may be compelled by bill in equity.
§ 98. --Remedies of the pledgee Upon default the
pledged chattel is still a mere security, and does not become
.-

§ 96. [-] Norton v. Baxter, 41
Minn. 146, 42 N. W. R. 865, 1 6 Am.
Ett. R. 679 ; Loughborough v. Me·
N evin, 14 Calif. 250, 14 Pac. R. 369,
5 Am. St. R. 435 ; Ball v. Stanley,
5 Yerg. (Tenn.) 199, 26 Am. D. 263.
§ 97. [-] Robinson v. Hurley,

1 1 Iowa 410, 79 Am. D. 497 ;
Schouler, Ra.ilments & Carriers,
§ 244.
§ 98. [-] Robinson v Hurley,
1 1 Iowa 410, 79 Am. D. 497 ; Luck
etts v. Townsend, 3 Tex. 119, 49 Am.
..

D. 723.
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§§ 99-101 OF MUTUAL BENEFIT BAILMENTS.

the property of the pledgee. To realize on his debt he may——

a. Sue upon the debt.

b. Exercise his power of sale by-

(a) A sale at common law,

(b) A proceeding in equity,

(c) A special power given in the pledge contract, or

(d) A statutory sale.

§99. isuit on the debt.—The pledgee is not compelled

to rely on the security of his pledge. He may, without losing

his lien, sue the pledgor personally on the debt. The pledge

security continues until he has obtained not only judgment

OF MUTUAL BENEFIT BAILMENTS.

§ § 99-101

the property of the pledgee. To realize on his debt he maya. Sue upon the debt.
b. Exercise his power of sale by
( a ) A sale a t common law,
( b ) A proceeding i n equity,
( c ) A special power given in the pledge contract, or
( d ) A statutory sale.
Suit on the debt.-The pledgee is not compelled
§ 99.
to rely on the security of his pledge. He may, without losing
his lien, sue the pledgor personally on the debt. The pledge
security continues until he has obtained not only judgment
but satisfaction on the debt.
--

but satisfaction on the debt.

§100. ——(a) Sale at common 1aw.—After default of the

pledgor, the pledgee may demand payment, and upon failure

of the debtor to comply, sell the goods at public sale after

reasonable notice to the debtor of the time and place of sale.

The purpose of the notice is to enable the pledgor to see that

the sale is fairly conducted and to ﬁnd bidders to enhance

(a.) Sa.le at common la.w.-After default of the
§ 100.
pledgor, the pledgee may demand payment, and upon failure
of the debtor to comply, sell the goods at public sale after
reasonable notice to the debtor of the time and place of sale.
Th� purpose of the notice is to enable the pledgor to see that
the sale is fairly conducted and to find bidders to enhance
the price. If he knows of the sale therefore it is enough,
though if the pledgee fails to give such notice he assumes the
burden of showing actual knowledge by the pledgor. If the
pledgor cannot be found there must be a j udicial sentence
to warrant the sale.
The public sale must be conducted with perfect fairness
and the pledgee cannot himself, either directly or indirectly,
be the purchaser. If he buys the sale is voidable, and the
pledgor may treat the pledge contract as still in force.
--

the price. If he knows of the sale therefore it is enough,

though if the pledgee fails to give such notice he assumes the
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burden of showing actual knowledge by the pledgor. If the

pledgor cannot be found there must be a judicial sentence

to warrant the sale.

The public sale must be conducted with perfect fairness

and the pledgee cannot himself, either directly or indirectly,

be the purchaser. If he buys the sale is voidable, and the

pledgor may treat the pledge contract as still in force.

§101. Z-Ohoses in action.—The law requires a public

sale to insure the best terms for the pledgor. But such sale of

stocks, bonds, notes and the like might result in large sacri-

§99. [—] Robinson v. Hurley,

11 Iowa 410, 79 Am. D. 497; Wal-

lace v. Finnegan, 14 Mich. 170, 90

Am. D. 243. Note to 73 Am. St. R.

567; Fisher v. Fisher, 98 Mass. 303;

Ehrlich v. Ewald, 66 Cal. 97, 4 Pac.

R. 1062.

§100. [—] Robinson v. Hurley,

11 Iowa 410, 79 Am. D. 497;

[—] Stearns v. Marsh, 4 Denio (N.

Y.) 227, 47 Am. D. 248; Lucketts

v Townsend, 3 Texas 119, 49 Am.

-Choses in action.-The law requires a public
§ 101 .
sale to insure the best terms for the pledgor. But such sale of
stocks, bonds, notes and the like might result in large sacri--

D. 721, 723; [—] Hall v. Page, 4 Ga.

§

428, 48 Am. D. 235; [-—] Mary-

land Ins. Co. v. Dalrymple, 25 Md.

242, 89 Am. D. 779; Whitlock v.

Heard, 13 Ala, 776, 48 Am. D 73;

lace

§ 101. [—] Maryland Ins. Co. v.

Dalrymple, 25 Md. 242, 89 Am. D.

1-7 Pick. (Mass.) 500, 26 Am. D. 616.

~,__
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]

Robinson v. Hurley,

v.

Wal

Finnegan, 14 Mich. 1 70, 9 0
Note to 73 Am. St. R.

D. 721_. 723 ;
428,

[

48 Am.

-

]

D.

Hall v. Page, 4 Ga.
235 ;

[-]

Mary

land Ins. Co. v. Dalrymple, 25 Md.
242,

89 Am. D.

779 ;

Whitlock v.

Fisher v. Fisher, 98 Mass. 303 ;

Heard, 13 Ala, 7 76, 48 Am. D 7 3 ;

Bhrlich v. Ewald, 66 Cal. 97, 4 Pac.

Jeanes 's Appeal, 1 1 6 Pa. St. 573, 1 1

R. 1062.

Atl. R . 862, 2 Am. S t . R . 624.

567 ;

§ 100.

779; White v. Phelps, 14 Minn. 27,

100 Am. D. 190; Hunt v. Nevers,

-

Am. D. 243.

Jeanes’s Appeal, 116 Pa. St. 573, 11

Atl. R. 862, 2 Am. St. R. 624.

[

99.

11 Iowa 41 0, 79 Am. D. 497 ;

11

Iowa

[ -]
4 10,

[-] Stearns v.

Y. )

v

§ 101.

Robinson v. Hurley,

79

Am.

D.

497 ;

Marsh, 4 Denio ( N.

227, 47 Am. D. 248 ;

Lucketts

Townsend, 3 Texas 1 1 9, 49 Arn .

(-]

Maryland Ins. Co.

v.

Dalrymple, 25 Md. 242, 89 Am. D.

Whi te v. Phelps, 1 4 Minn. 2 7,
100 Am. D. 190 ; Hunt v. Nevers,
J .'i Pick. ( Mass. ) 500, 26 Am. D. 616,

779 ;
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ﬁce of value. Accordingly, by the better opinion it is held

that in the case of stocks and bonds a sale after notice on the

stock exchange according to the custom of brokers is the

proper procedure. Negotiable notes should be held till ma-

turity and collected, unless they can be sold for full value.

.§102. ——(b) Sale in equity.—Sale by proceeding in

equity under a decree of foreclosure is cumbersome, and should

PIGNUS, OR PLEDGE.

§ § 102-105

fice of value. Accordingly, by the better opinion it is held
that in the case of stocks and bonds a sale after notice on the
'
stock exchange according to the custom of brokers is the
proper procedure.
Negotiable notes should be held till ma'
turity and collected, unless they can be sold for full value .

be resorted to only when there are conﬂicting claims, where

title is doubtful, or where notice can not be given to the

pledgor. The pledgee is not entitled to go into equity if he

has an adequate remedy at law.

§103. i(c) Special contract.—’l‘he parties may agree

in the pledge contract on the method of sale in case of de-

fault. Such stipulations, if not unconscionable and oppress-

ive, will govern. Thus, it may be agreed that the sale shall be

private, that demand and notice shall be waived, that the

. § 102. -- (b) Sale in equity.-Sale by proceeding in
equity under a decree of foreclosure is cumbersome, and should
be resorted to only when there are conflicting claims, where
title is doubtful, or where notice can not be given to the
pledgor. The pledgee is not entitled to go into equity if he
has an adequate remedy at law.

property may be purchased by the pledgee; but not that the

pledge shall become irredeemable.

§104. ——(d) Statutory sa.le.—In many of the states sale

of the pledge upon default of the pledgor is regulated by stat-
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ute. This is sometimes an additional remedy, and in some cases

abrogates the right of sale at the common law.

§105. ——Equitab1e principles govern.—The principles

applied in sale by any of the means mentioned are founded in

equity and the rights of the pledgor are always safeguarded.

If the pledge is divisible only so much may be sold as will

satisfy the debt. The pledgee is bound to proceed so as to

realize as much as possible for the pledgor and to turn over

to him any excess remaining after the debt is satisﬁed.

§102. [—] American Pig Iron,

etc., Co. v. German, 126 Ala. 194, 28

So. R. 603, 85 Am. St. R. 21;

§ 103. -- (c) Specia.l contract.-The parties may agree
in the pledge contract on the method of sale in case of de
fault. Such stipulations, if not unconscionable and oppress
ive, will govern. Thus, it may be agreed that the sale shall be
private, that demand and notice shall be waived, that the
property may be p urchased by the pledgee ; but not that the
pledge shall become irredeemable.
§ 104. -- (d) Statutory sale.-In many of the states sale
of the pledge upon default of the pledgor is regulated by stat
ute. This is sometimes an additional remedy, and in some cases
abrogates the right of sale at the common law.

[—] Stearns v. Marsh, 4 Denio (N.

Y.) 227, 47 Am. D. 248; Lucketts

v. Townsend, 3 Tex. 119, 49 Am. D.

723; [—] Hall v. Page, 4 Ga. 428,

48 Am. D. 235; [—] Robinson v.

Hurley, 11 Iowa 410, 79 Am. D. 497.

§103. Lucketts v. Townsend 3

R. 667; [—] Maryland Ins. 'Co. v.

Dalrymple, 25 Md. 242, 89 Am. D.

779; [—] Robinson v. Hurley, 11

§ 105. --Equitable principles govern.-The principles
applied in sale by any of the means mentioned are founded in
equity and the rights of the pledgor are always safeguarded.
If the pledge is divisible only so much may be sold as will
satisfy the debt. The pledgee is bound to proceed so as to
realize as much as possible for the pledgor and to turn over
to him any excess remaining after the debt is satisfied.

Iowa 410, 79 Am. D. 497; Jeanes’s

Appeal, 116 Pa. St. 573, 11 Atl. R.

8t-:2, 2 Am. st. R. 624.

§105. [—] Masonic Savings

Bank v. Bangs ’s Adm ’r, 84 Ky. 135,

4 Am. St. R. 197; [—] Whitlock v.

geard, 13 Ala. 776, 48 Am. D 73'

7'7

Tex. 119, 49 Am. D. 723; Cooper v. [Maryland lns. Co. v. Dalrymple, 25

Simpson, 41 Minn. 46; 16 Am. St.

Md. 242, 8o Am. D. 779.

-11

§ 102. [-] American Pig Iron, R. 667 ; [-] Maryland Ins. ·co. v.
etc., Co. v. German, 126 Ala. 1941 28 Dalrymple, 25 Md. 242, 89 Am. D.
So. R. 603, 85 Am. St. R. 21 ; 779 ; [ -] Robinson v. Hurley, 1 1
(-] Stearns v. Marsh, 4 Denio ( N. Iowa 410, 'i9 Am. D. 497 ; Jeanes 's
Y. ) 227, 47 Am. D. 248 ; Lucketts A ppeal, 116 Pa. St. 573, 11 Atl. R.
v. Townsend, 3 Tex. 119, 49 Am. D.
862, 2 Am. St. R. 624.
7l:a ; [-] Hall v. Page, 4 Ga. 4 28 ,
§ 105.
[-]
Masonic Savings
4fol Am. D. 2 35 ; [-] Robinson v. Bank v. Bangs 's Adm 'r, 84 Ky. 135,
Hurley, 11 Iowa 410, 79 Am. D. 497. 4 Am. St. R. 197 ; [-] Whitlock v.
§ 1 03. Lucketts v. Townsend, 3 �eard, 13 Ala. 7 76, 48 Am. D. 73 ;
Tex. 1 19, 49 Am. D. 723 ; Cooper v. t !faryland Ins. Co. v. Dalrymple, 25
Simpson1 41 Mi.D.n. 46 ; 16 Am. S t.
Md. 2421 89 Am. D. 779
•
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§§106-109 OF MUTUAL BENEFIT BAlLMENTS.

§106. ——Equity of redemption.—The p1edgor’s right to

redeem the pledge by performance of the obligation can be de-

feated only by actual sale after default. It has been said that

he has his lifetime in which to redeem, but the better rule

denies him the privilege of sleeping on his rights until his de-

mand becomes stale. A stipulation in the pledge contract de-

priving the pledgor of his equity of redemption is void as

against public policy. If the statute of limitations has run

against the debt the pledgor must nevertheless pay the debt

to redeem the pledge.

2. By Act of the Pledgee.

§107. (1.) Termination by consent of the p1edgee.—The

pledgee may, of course, consent to yield his security at any

time. He may voluntarily surrender possession of the pledge

� § 106-109

OF MUTUAL BENEFIT BAiLMENT9.

§ 106.
Equity of redemption.-The pledgor 's right tt>
redeem the pledge by performance of the obligation can be de
feated only by actual sale after default. It has been said that
he has his lifetime in which to redeem, but the better rule
denies him the privilege of sleeping on his rights until his de
mand becomes stale. A stipulation in the pledge contract de
priving the pledgor of his equity of redemption is void as
against public policy. If the statute of limitations has run
against the debt the pledgor must nevertheless pay the debt
to redeem the pledge.
--

before payment of the debt, take other security in lieu of the

2.

former, or waive or release his rights. A release of the debt,

By Act of the Pledgee.

of course, operates as a release of the pledge, but not the mere

taking of new security, nor the substitution of a new note for

the debt unless such was the intention of the parties.

§ 108. (2.) Wrong of the p1edgee.—Any wrong of the
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pledgee resulting in injury to the pledge, or in its conversion,

operates at once as a termination of the pledge if the pledgor

so chooses. And the destruction of the thing itself, of course,

extinguishes the pledge.

§ 109. Rede1ivery.—Possession by the pledgee is essential

to the life of a pledge. Redelivery at any time to the pledgor,

§106. Lucketts v. Townsend, 3

Tex. 119, 49 Am. D. 723, note;

§ 107. (1.) Termination by cons ent of the pledgee.-The
pledgee may, of course, consent to yield his security at any
time. He may voluntarily surrender possession of the pledge
before payment of the debt, take other security in lieu of the
former, or waive or release his rights. A release of the debt,
of course, operates as a release of the pledge, but not the mere
taking of new security, nor the substitution of a new note for
the debt unless such was the intention of the parties.

[—] Wilson v. Little, 2 N. Y. 443,

51 Am. D. 307; [—] Stearns v.

Marsh, 4 Denio (N. Y.) 227, 47 Am.

D. 248; Gilmer v. Morris, 80 Ala.

78, 60 Am. R. 85. But compare

Wright v. Ross, 36 Calif. 414 and

Hancock v. Franklin Ins. C0., 114

§ 108. (2.) Wrong of the pledgee.-Any wrong of the
pledgee resultin g in injury to the pledge, or in its conversion,
operates at once as a termination of the pledge if the pledgor
so chooses. And the destruction of the thing itself, of course,
extinguishes the pledge.

Mass. 155.

§107. Treadwell v. Davis, 34

Calif. 601, 94 Am. D. 770; Story,

Bailments & Carriers, § 360, 365;

§ 109. Redelivery.-Possession by the pledgee is essential
to the life of a pledge. Redelivery at any time to the pledgor,

Schouler, Bailments & Carriers,

§263.

§108. [—] Whitlock v. Heard,

13 Ala. 776, 48 Am. D. 73.

§109. [—] American Pig Iron,

ctc., Co., v. German, 126 Ala. 194,

28 So. R. 603, 85 Am. St. R. 21;

[—] Masonic Savings Bank v.

Bangs ’s Adm ’r, 84 Ky. 135, 4 Am.

St. R. 197; [—] Wilson v. Little, 2

N. Y. 443, 51 Am. D. 307;

[—] Stearns v. Marsh, 4 Denio (N.

Y.) 227, 47 Am. D. 248; [—] Hou-

ton v. Holliday, 2 Murph. (N. C.)

111, 5 Am. D. 522; [—] Allen v.

Delano, 55 Me. 113, 92 Am. D. 573.

42 '

§ 106. Lucketts v. Townsend, 3
Tex. 1 19, 49 Am. D. 723, note ;
[-] Wilson v. Little, 2 N. Y. 443,
51 Am . D. 307 ; [-] Stearns v.
Marsh, 4 Denio ( N. Y. ) 227, 47 Am.
D. 248 ; Gilmer v. Morris, 80 Ala.
78, 60 Am. R. 85. But compare
Wright v. Ross, 36 Calif. 414 and
Hancock v. Franklin Ins. Co., 114
Mass. 155.
§ 1 07.
Treadwell v. Davis, 34
Calif. 601, 94 Am D. 770 ; Story,
Bailments & Carriers, § 360, 365 ;
Schouler, Bailments & Carriers,
§ 263.
.

§ 108. [-] Whitlock v. Heard,
Ala. 776, 48 Am. D. 73.
§ 109. [ -] American Pig Iron,
etc., Co., v. German, 126 Ala. 194,
28 So. R. 603, 85 Am. St. R. 21 ;
[-] Masonic Savings Bank v.
Bangs 's Adm 'r, 84 Ky. 1 35, 4 Am
St. R. 197 ; [-] Wilson v. Little, 2
Y. 443, 51 Am. D. 307 ;
N.
[-] Stearns v. Marsh, 4 Denio (N.
Y. ) 227, 47 Am. D. 248 ; [-) Hou·
ton v. Holliday, 2 Murph. (N. C. )
111, 5 Am. D. 522 ; [-] Allen v.
Delano, 55 Me. 113, 92 Am. D. 573,
l3

.
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§ 109

save for some temporary purpose such as leaving a chattel

with the owner for repair, at once puts an end to the pledge,

but a wrongful taking by the pledgor does not affect the

pledgee’s right.

When by any of the means mentioned the pledge relation is

terminated, it becomes the duty of the pledgee to return the

identical thing pledged in as good condition as when it was

received save for such wear and deterioration as can not be

charged to lack of ordinary care on the part of the pledgee.

And with the thing should be returned any interest, rent,

proﬁt, or increase from the thing while in the pledgee’s hands.

The pledgor is entitled to the return of his chattel and all in-

crements added during the pledge relation.

~
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save for some temporary purpose such as leaving a chattel
with the owner for repair, at once puts an end to the pledge,
but a wrongful taking by the pledgor does not affect the
pledgee 's right.
When by any of the means mentioned the pledge relation is
terminated, it becomes the duty of the pledgee to return the
identical thing pledged in as good condition as when it was
received save for such wear and deterioration as can not be
charged to lack of ordinary care on the part of the pledgee.
And with the thing should be returned any interest, rent,
profit, or increase from the thing while in the pledgee 's hands.
The pledgor is entitled to the return of his chattel and all in
crements added during the pledge relation.
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