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21. In general, any person competent to contract.

As a general rule, any person may be a partner who is capa-

ble of entering into contracts. If he has the legal ability in

his own right and in his individual capacity to transact the

business contemplated, he may unite with another person to

carry on that business in partnership.

§ ,21. In ·general, any person com- § 26. Corporations as partners.
27. Firms as partners.
petent to contract.
22. Aliens as partners.
28. How many partners there
23. Infants as partners.
maybe.
29. Of the delectus personarum.
24. Insane persons as partners.
25. Married women as partners.
30. Of sub-partnerships.
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This being the general rule, it is unnecessary to pursue it

further in respect of normal persons, but in regard to those

who labor under some general disability, more particular

mention is desirable. Thus

22. Aliens as partners. Aliens who are subjects of na-

tions which are at peace with each other may enter into

partnership, but not alien enemies. Upon the breaking out

of war between their respective countries, however, their

capacity is terminated, and their partnership, as will be seen,

is suspended if not dissolved. 1

23. Infants as partners. An infant may be a partner, 8

but his contract of partnership is voidable, and he may

interpose his infancy as a defense against personal liability

as a partner. During the continuance of the relation, how-

1 See post, 250. v. Fair (1879), 42 Mich. 134. He

§ 21. In general, any person competent to contract.As a general rule, any person may be a partner who is capable of entering into contracts. If he has the legal ability in
his own right and in his individual capacity to transact-the
business contemplated, he may unite with another person to
carry on that business in partnership.
This being the general rule, it is unnecessary to pursue it
further in respect of normal persons, but in regard to those
who labor under some general disability, more particular
mention is desirable. Thus -

2 Bush v. Linthicum (1882), 59 Md, may be the general partner in a

344; Adams v. Beall (1887), 67 Md. limited partnership. Continental

63, 1 Am. St. Rep. 379; Dunton v. National Bank v. Strauss (1893), 137

Brown (1875), 31 Mich, 182; Osburn N. Y. 148, 553, 32 N. E. Rep. 1066.
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§ 22. Alieus as partners. -Aliens who are subjects of nations which are at peace with each other may enter into
partnership, but not alien enemies. Upon the breaking out
of war between their respective countries, however, their
capacity is terminated, and their partnership, as will be seen,
is suspended if not dissol ved.1
§ 23. Infants as partners. - An infant may be a partner,1
but his contract of partnership is voidable, and he may
interpose his infancy as a defense against personal liability
as a partner. During the continuance of the relation, how1 See

post, § 250.

v. Farr (1879), 42. Mich. 134.. He
Linthicum (1882), 59 Md. may be the general partner in a
344; Adams v. Beall (1887), 67 Md. limited partnership. Continental
53, 1 Am. St. Rep. 379; Dunton v. National Bank v. Strauss (189..,?), 137
Brown (1875), 31Mich.182; Osb-llrn N~ Y. 148, 553, 32 N. E. Rep. 1066.
2
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2 Bush v.

23.] LAW OF PABTNERSHIP.

ever, he has all of the rights and powers of a partner. Thus,

§ 23.]

LAW 011' PARTNERSHIP.

ne has equal right, with his copartner, to the possession of

the assets of the firm; he may collect and pay debts; and

may make contracts in the firm name, which, though he

may repudiate liability, will be binding upon his adult co-

partners and upon the partnership assets. 1 He is entitled to

an accounting and to his share of the profits like other pa'rt-

ners after the payment of the debts.

He may disaffirm his contract of partnership and avoid per-

sonal liability as a partner either to his copartner * or third

persons;' but, notwithstanding such disaffirmance, it is held

that his interest in the partnership property remains liable

to the partnership debts, 4 and if he has paid money for the

privilege of being admitted into the business, he cannot, it

is held, after continuing in the business for a period, volun-

tarily withdraw and recover back what he has paid, unless

it was procured from him by fraud. 6 The adult partner

cannot repudiate" firm contraTrt^lhade by the infant on the

ground of the latter's incapacity, but if he has been induced
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1 See Bush v. Linthicum, supra, 529. 10 So. Rep. 62; Bixler v. Kresge

and other cases cited in this sec- (1895), 169 Pa. St 405. 32 AtL Rep. 414,

tion. 47 Am. St. Rep. 920. Although there

2 Thus his infancy is a good de- seems to be some difference of opin-

fense to his copartner's action for ion, the weight of authority is to

contribution. Neal v. Berry (1893), the effect that the infant may dis-

86 Me. 193, 29 A tl. Rep. 987. Whether affirm personal contracts and con-

the infant may disaffirm a partner- tracts respecting personal property

ship obligation to a third person before as well as after he arrives at

without also repudiating the part- maturity. See Adams v. Beall;

nership relation itself seems to be Folds v. Allardt; Dunton v. Brown,

ever, he has all of the rights and powers of a partner. Thus,
.ne has equal right, with his copartner, to the possession of
the assets of the firm; he may collect arid pay debts; and
may make contracts in the firm name, which, though he
may repudiate liability, will be binding upon his adult copartners and upon the partnership assets.1 He is entitled to
an accounting and to his share of the profits lik" other partners after the payment of the debts.
He may disaffirm his contract' of partnership and avoid personM liability as a partner either to his copartner 1 or third
persons; 3 but, notwithstanding such disaffirmance, it is held
that his interest in the partnership property remains liable
to the partnership debts,' and if he has paid money for the
privilege of being admitted into the business, he cannot, it
is held, after continuing in the business for a period, voluntarily withdraw and recover back what he has paid, unless
it
s" procured from him by fraud. 5 The adult partner
cannot repu ia e rm con r
made by the infant on the
ground of the .latter's incapacity, but if he has been induced

·-

disputed, It is held that he may do supra, and Shirk v. Shultz, post.

so, in Mehlhop v. Rae (1894), 90 Lovell v. Beauchamp, 1894, Ap.

Iowa, 30, 57 N. W. Rep. 650. Miller Cas. 607; Bush v. Linthicum, supra;

v. Sims (1834), 2 Sill (S. C.), 479, is Shirk v. Shultz (1887), 113 Ind. 571

contra. Yates v. Lyon (1874), 61 N. Y. 344;

1 Bush v. Linthicum, supra; Folds Pelletier v. Couture (1889), 148 Mass.

v. Allardt (1886), 35 Minn. 488, 26 269, 18 N. E. Rep. 400, 1 L. R. A. 863.

N. W. Rep. 201; Mehlhop v. Rae Adams v. Beall (1887), 67 Md. 53, .

(1894), 90 Iowa, 30, 57 N. W. Rep. 1 Am. St. Rep. 879. But see Spar-

650 ; Foot v. Goldman (1891), 68 Miss, man v. Keim (1880), 83 N. Y. 245.
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1 See Bush v. Linthicum, supra,
and other cases cited in this seotion.
2 Thus his infancy is a good de!ense to his copartner's action for
contribution. Neal v. Berry (1893),
86 Me. 193, 29 A tl Rep. 987. Whether
the infant may disaffirm a. partnership obliga.tion to a third person
without also repudiating the partnership relation itself seems to be
disputed, It is held that he may do
so, in Mehlhop v. Rae (1894), 90
Iowa, 30, 57 N. W. Rep. 650. Miller
v. Sims (1834), 2 Itill (S. C.), 47'9, is

529, 10 So. Rep. 62; Bixler v. Kresge
(1895), 169 Pa. St. 405, 32 Atl Rep. 414,
47 Am. St. Rep. 920. Although there
seems to be some difference of opinion, the weight ot authority is to
the effect that the infant may di&
affirm personal contracts and contracts respecting personal property
before as well as after he arrives at
maturity. See Adams v. Beall;
Folds v. Allardt; Dunton v. Brown,
supra, and Sliirk v. Shultz, poat.
'Lovell v. Beauchamp, 1894, AP. .
Cas. 607; Bush v. Linthicum, supra;
Shirk v. Shultz (1887), 113 Ind. 571 1
contra.
Yates v. Lyon (1874), 61 N. Y. 344;
a Bush v. Linthicum, supra; Folds Pelletier v. Couture (1889), 148 Mass.
v. Allardt (1886), 35 Minn. 488, 26 269, 1~ N. E. Rep. 400, 1L.R. ·A.863.
N'. W. Rep. 201; Mehlhop v. Rae
& Adams v. Beall (1887), 67 Md. 53, .
(1894), 90 Iowa, 30, 57 N. W. Rep. 1 Am. St. Rep. 879. But see Spar·
650; Footv. Goldman (1891), 68 Miss. man v. Keim (1880), 83 N. Y. 245.
18
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WHO MAT BE PARTNERS. [ 24, 25.

to enter into the partnership by the infant's fraudulent rep-

WHO MAY BE P ARTNERB.

[§§ 24, 25.

resentation that he is of age, he may dissolve the partnership ,.

for that reason. <X~x f\ Q~*

After he becomes of age, the infant partner may ratify the

partnership transactions and thus become liable for obliga-

tions incurred during his minority. His ratification need

not be express unless a statute so requires, but may be in-

ferred from his acts and conduct, as from his dealing with

the subject-matter of the contract after attaining majority.

Whether his continuing to act as a partner after becoming

of age is of itself enough to constitute a ratification has

been doubted. 1 In actions by and against the partnership,

the infant partner should usually be made a party, though

the English and many of the American courts have held it

improper to make an infant partner a defendant in an ac-

tion against the firm.*

24:. Insane persons as partners. The partnership con-

tract of an insane person, like his other contracts, is void-

able ; but if the other party was ignorant of the insanity, and
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the contract has been executed and appears to be fair, the

contract of an insane person cannot be set aside unless the

parties can be restored to their original condition. 1

25. Married women as partners. At common law, a

married woman was incapable of making contracts, except

where she had a separate estate or except where her husband

was a convicted felon, or was an alien enemy and abroad, or

to enter into the partnership by the infant's fraudulent representation that he is of age, he ma dissolve th~ artnership
for that reason. ~
After he becomes of age, the infant paPtner may ratify the
partnership transactions and thus become liable for obligations incurred during his minority. His ratification need
not be express unless a statute so requires, but may be inf erred from his acts and conduct, as from his dealing with
the subject-matter of the contract after attaining majority.
Whether his continuing to act as a partner after becoming
of age is of itself enough to constitute a ratification has
been doubted. 1 In actions . by and against the partnership,
the infant partner should usually be made a party, though
the English and many of the American courts have held it
improper to make an infant partner a defendant in an action against the :firm.2

when husband and wife were judicially separated. Her ca-

pacity to enter into partnership was subject to the same

limitations. In most of the states her incapacity to make

1 Upon the question of ratifica- notes; Osburn v. Farr (1879), 42

tion, see Salinas v. Bennett (1890), Mich. 134.

33 & C. 285, 11 S. E. Rep. 968; Dana See Behrens v. McKenzie (1867),

v. Stearns (1849), 3 Cush. (Mass.) 23 Iowa, 333, 92 Am. Dec. 428; Fay

372. v. Burditt (1882), 81 Ind. 433, 42

2 See 1 Chitty on Pleading, pp. Am. Rep. 142. As to the effect of

14 and 50, and notes; 1 Lindley on subsequently occurring insanity

Partn. (2d Am. ecL, Ewell), 74 and upon the partnership, see post,

246.
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§ 24:. Insane persons as partners.-The partnership contract of an insane person, like his other contracts, is voidable; but if the other party was ignorant of the insanity, and
the contract has been executed and appears to be fair, the
contract of an insane person cannot be set aside unless the
parties can be restored to their original condition.1
~

§ 25. Married women as partners.- At common law, a ·

married woman was incapable of making contracts, except
where she had a separate estate or except where her husband
was convi~ted felon, or was an alien enemy and abroad, or
when husband and wife were judicially separated. Her ·capacity to enter into partnership was subject to the same
limitations. In most of the states her incapacity to make

a

1 Upon the question of ratification, see Salinas v. Bennett (1890),
83 S. C. 285, 11 S. E. Rep. 968; Dana.
v. . Stearns (1849), 3 Cush. (Mass.)
372.
s See 1 Chitty on Pleading, pp.
14 and 50, and notes; 1 Lindley on
Partn. (2d Am. ed., Ewell), 74 and

notes; Osburn v. Farr (1879), 42
Mich. 134.
a See Behrens v. McKenzie (1867),
23 Iowa, 333, 92 Am. Dec. 428; Fay
v. Burditt (1882), 81 Ind. 433, 42
Am. Rep. 142. As to t he effect of
subsequent.ly occurring insanity
upon the partnership, see post,
§ 246.
19

26.]

LAW OF PARTNERSHIP.

§ 26.]

LAW Oi' P .ABTNERSHIP.

contracts has been more or less removed by statute, and she

may enter into partnership with persons other than her hus-

band under substantially the same conditions which now ap-

ply to any other of her contracts. 1 She could not, at common

law, be a partner with her husband, and, even under the mod-

ern statutes, the same disability still continues in most states. 2

26. Corporations as partners. A corporation has, as

such, no implied power to enter into partnership either with

an individual, a firm, or another corporation.* Authority

for this purpose must be expressly conferred. 4 But, within

contracts has been more or less removed by statute, and she
may enter into partnership with persons other than her husband under substantially the same conditions which now apply to any other of her contracts.1 She could not, at common
law, be a partner with her husband, and, even under the modern statutes, the same disability still continues in most states.~

its corporate power, a corporation and an individual may so

contract as to incur a joint liability without actually enter-

ing into partnership. 5

dale (1892), 46 III Ap. 454; Lane v.

Bishop (1893), 65 Vt 575, 27 AtL

Rep. 499. In Tennessee, see Theus

v. Bugger (1893), 93 Tenn. 41, 23

S. W. Rep. 135. In Maine, see
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Bird Co. v. Hurley (1895), 87 Me.

579, 33 AtL Rep. 164

'Whittenton Mills v. Upton

§ 26. Corporations as partners.- A corporation has, as
such, no implied power to enter into partnership either with
an individual, a firm, or another corporation.' Authority
for this purpose must be expressly conferred.' But, within
its corporate power, a corporation and an individual may so.
contract as to incur a joint liability without actually entering into partnership.6

(1858), 10 Gray (Mass.), 582, 71 Am.

Bee. 681; People v. Sugar Refining

Co. (1890), 121 N. Y. 582, 18 Am. St^

Rep. 843, 9 L. R. A. 33; Gunn v.'

Railroad Co. (1885), 74 Ga. 509;

Hackett v. Multnomah Ry. (1885),

12 Oreg. 124, 6 Pac. Rep. 659, 53

Am. Rep. 327; Mallory v. Oil

Works (1888), 86 Tenn. 598, 8 & W.

Rep. 396; Morris Run Coal Co. v.

Barclay Coal Co. (1871), 68 Pa. St.

173, 8 Am. Rep. 159.

4 Butler Y. , American Toy Co.

(1878), 46 Conn. 136.

6 In Cleveland Paper Co. v. Cour-

ier Co. (1887), 67 Mich. 152, 84

N. W. Rep. 556, the court say : " A

corporation may. in furtherance of

the object of its creation, contract

with an individual, tliough the ef-

fect of the contract may be to im-

v. Winterstein (1892), 94

Mich. 230, 53 N. W. Rep. 932, 18

L. R. A. 515. Contra, in South

Carolina, Vannerson v. Cheatham

(1894), 44 S. C. , 19 S. E. Rep. 614

'That she cannot be a partner

with her husband, see Artman v.

Ferguson (1888), 73 Mich. 146, 16

Am. St. Rep. 572, 2 L. R. A. 343; Gil-

kerson-Sloss Com. Co. v. Salinger

(1892), 56 Ark. 294, 16 L. R. A. 526, 35

Am. St. Rep. 105; Seattle Board of

Trade v. Hayden (1892), 4 Wash.

263, 16 L. R. A. 530, 31 Am. St. Rep.

919; Fuller v. McHenry (1892), 83

Wis. 573, 18 L. R. A. 512; Bowker

v. Bradford (1885), 140 Mass. 521;

Payne v. Thompson (1886), 44 Ohio

St. 192; Scarlett v. Snodgrass (1883),

92 Ind\262; Carey v. Burrnss (1882),

20 W.Va. 571, 43 Am. Rep. 790.

That she may be a partner with

her husband, see Suan v. Caffe

(1890), 122 N. Y. 308, 25 N. E. Rep.

488, 9 L. R. A. 593; Louisville R.

Co. v. Alexander (1894), Ky. ,

1 Vail v. W interstein (1892), 94 dale (1892), 46 Ill Ap. 454; Lane v..
Mich. 230, 53 N. W. Rep. 932, 18 Bishop (1893), 65 Vt. 575, 27 Atl
L. R. A. 515. Contra, in South Rep. 499. In Tennessee, see Theus
Carolina, Vannerson v. Cheatham v. Dugger (1893), 93 Tenn. 41, 28
(1894), 44 S. C. - , 19 S. E. Rep. 614. S. W. Rep. 135. In Maine, see2 That she cannot be a partner Bird Co. v. Hurley (1895), 87 Me.
with her husband, see Artman v. 579, 33 AtL Rep. 164.
Ferguson (1888), 78 Mich. 146, 16
a Whittenton Mills v. Upton
Am. St. Rep. 572, 2 L. R. A. 848; Gil- (1858), 10 Gray (Mass.), 582, 71 Am.
kerson-Sloss Com. Co. v. Salinger Dec. 681; People v. Sugar Refining(1892), 56 Ark. 294, 16 L. R. A. 526, 35 Co. (1890), 121 N. Y. 582, 18 Am. St.
Am. St. Rep. 105; Seattle Board of Rep. 843, 9 L. R. A. 33; Gunn
Trade v. Hayden (1892), 4 Wash. Railroad Co. (1885), 74 Ga. 509;
263, 16 L. R. A. 530, 81 Am. St. Rep. Hackett v. Multnomah Ry. (1885),.
919; Fuller v. McHenry (1892), 83 12 Oreg. 124, 6 Pac. Rep. 659, 53
Wis. 573, 18 L. R. A. 512; Bowker Am. Rep. 327; Mallory v. Oil
v. Bradford (1885), 140 Mass. 521; Works (1888), 86 Tenn. 598, 8 S. W.
Payne v. Thompson (1886), 44 Ohio Rep. 396; Morris Run Coal Co. v.
St. 192; Scarlett v. Snodgrass (1883), Barclay Coal Co. (1871), 68 Pa. St.
92 Ind.,262; Carey v. Burmss (1882), 178, 8 Am. Rep. 159.
20 W. Va. 571, 43 Am. Rep. 790.
'Butler v. , American Toy Co.
That, she may be a partner with (1878), 46 Conn. 136.
her husband, see Suan v. Caffe
6 In Cleveland Paper Co. v. Colli'
(1890), 122 N. Y. 808, 25 N. E. Rep. ier Co. (1887), 67 Mich. 152, 84
488, 9 L. R. A. 593; Louisville R. N. W. Rep. 556, the court say: "A
Co. v. Alexander (1894), - Ky. - , corpora tion may, in furtherance of
27 S. W. Rep. 981; Belser v. Tus- the object of its creation, contract
cumbia Banking Co. (1895), - Ala. with an individual, t hough the ef·
- , 17 So. Rep. 40; Dressel v. Lons- feet of the contract may be to im20

v:
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WHO MAY BE PAKTNEK8. [ 27-29.

WHO MAY BE PARTNERS.

27. Firms as partners. Two or more firms may enter

[§§ 27-29.

into partnership, and a firm may also enter into partnership

with an individual. As respects third persons, the associat- *^X

§ 27. Firms as partners.-Two or more firms may enter

ing firms ordinarily lose their separate identity, and each

member of each firm is liable as a partner in the joint firm;

but as between themselves, for the purposes of accounting

and the division of profits or losses, the respective firms may

l>e regarded as the partners. 1

28. How many partners there may be. In the ab-

sence of a statute fixing the limit, the partnership may be

composed of any number of partners, though there must,

of course, be more than one. 3

29. Of the delectus personarum. Partnership being

founded on the agreement of the parties, and being a rela-

into partnership, and a firm m~y also enter into partnership
with an individual. As respects third persons, the associating firms ordinarily lose their separate identity, and each
member of each firm is liable as a partner in the joint firm;
but as between themselves, for the purposes of accounting
and the division of profits or losses, the respective firms may
be regarded as the partners.1

tion demanding mutual confidence and trust, it is clear that

§ 28. How many partners there may be.-In the ab-

a person cannot become a member of a firm without the

consent of the other members. Hence, one partner cannot

introduce a third person into the firm without the consent

of the others,* nor upon the death of one partner can his
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personal representative become a partner with the surviv-

ors, except with their consent. 4 A sale of one partner's in-

sence of a statute fixing the limit, the partnership may be
composed of" any number of partners, though there must, ·
of course, be more than one.2

terest does not, therefore, make his transferee a partner, but

dissolves the firm. 5

Consent to the admission of new partners or, in case of

death, of the personal representative, may be given in ad-

vance, as by being stipulated for in the partnership articles.

To the rule requiring this choice of persons (delectus per-

sonarum) there are two exceptions one

pose upon the company the liability 652 ; Raymond v. Putnam (1862), 44

of a partner." N. H. 160.

Un re Hamilton (1880), 1 Fed. Stirling v. Heintzman (1880),

Rep. 800; Simonton v. McLain 42 Mich. 449.

(1885), 37 La, Ann. 663; Bullock v. Love v. Payne (1880), 73 Ind. 80,

Hubbard (18631. 23 CaL 495. 8, 3 Am. 88 Am. Rep. 111.

Dec. 130; Meyer v, Krohn (1885), See post, % 245.

lf9-mT574, 2 N. E. Rep. 495; Mea- * See post, 2i3.

dor v. Hughes (1879), 14 Bush (Ky.),

§ 29. Of the delectus personarnm.-Partnership being
founded on the a$reement of the parties, and being a relation demanding mutual confidence and trust, it is clear that
a person cannot become a member of a firm without the
consent of the other members. Hence, one partner cannot ·
intro<l.uce a third person into the firm without the consent
of the others,1 nor upon the death of one partner can his
personal representative become a partner with the survivors; except with their consent.' A sale of one partner's interest does not, therefore, make his transferee a partner, but
dissolves the firm. 6
Consent to the admission of new ·partners or, in case of
death, of the personal representative, may be given in advance, as by being stipulated for in the partnership articles.
To the rule requiring this choice of persons (flelectua personarum) there are two exceptions - one JW'~ally sta&uto;y,

M

pose upontbe company the liability 652; Raymond v. Putnam (1862), 44
N. H. 160.
1 In re Hamilton (1880), 1 Fed.
2 Stirling v. Heintzman (1880),
Rep. 800; Simonton v. McLain 42 Milch. 449.
(1885), 37 ,La. Ann. 663; Bullock v.
1Love v. Payne (1880), 7S Ind.80,
IJ_ubbard (1863), 23 Cat 495. §3 Am. S8 Am. Rep. 111.
Dec. 130; Meyer• v. Krohn (1885),
'See post, § 245.
1 ~it 574, 2 N. E. Rep. 495; Mea6 See post, § 243.
dor v. Hughes (1879), 14 Bush (Ky.),
ll .

of a partner."

30.] LAW OF PABTNKESHIP.

md the other customary, viz., joint-stock companies and

§ 30.J

LAW OF PARTNERS.HIP.

lining^partnerships. In these a transfer of one partner's

share or hisHeath does not operate as a dissolution, but his

transferee or representative may be received as a partner. 1

30. Of sub-partnerships. One or more of the partners

of a firm, less than the whole number, may unite with a third

person to form a partnership as to the interest of such part-

ner or partners. Such a partnership is frequently called a

nd the other customary, viz., joint,stock companies and
mmmg artnerships. In these a transfer of one partner's
share or his death does not operate as a dissolution, but his
transferee or representative may be received as a partner. 1

sub-partnership, and the third person so associating with the

partner is often called a sub-partner. " A sub-partnership,"

§ 30. Of sub-partnerships.- One or more of the_partners

says Mr. Justice Lindley, 2 "is, as it were, a partnership within

a partnership; it presupposes the existence of a partnership

to which it is itself subordinate." It has all of the character-

istics of a partnership as between the immediate parties to

it, but the third person does not thereby become a partner

in the original firm,* he is not liable as such to creditors of

the original firm, 4 and he has no right of accounting as a

partner against the original firm, but only against such mem-

bers of it as united with him to form the sub-partnership.'
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i Kahn v. Smelting Co, 102 U. S. the assets as to give him the right

641; Skillman v. Lachman (1863), to an accounting upon dissolution.

23 CaL 198, 83 Am. Dec. 96, and Nirdlinger v. Bernheimer (1892),

note; Harris v. Lloyd (1891), 11 133 N. Y. 45, 30 N. E. Rep. 561. "A

Mont. 390, 28 Am. St. Rep. 475. sub-partnership does not in fact

* Lindley on Partnership (Ewell's exist where- one party furnishes

2d Am. ed), voL L p. 48. all the capital, receives all the

'Setzerv. Beale (1882), 19 W. Va. profits, and owns all the assets.

274; Meyer v. Krohn (1885), 114 111. Such an arrangement lacks all the

574, 2 N. E. Rep. 495. See Miller v. essential elements of a partnership.

Rapp (1893), 135 Ind. 614, 35 N. E. The ostensible partner, in such

Rep. 963. case, -may be held liable to third

of a firm, less than the whole number, may unite with a third
person to form a partnership~ to the interest of such partner or partners. Such a partnership is frequently called a
sub-partnership, and the third person so associating with the
partner is often called a sub-partner. "A sub-partnership,"
says Mr.Justice Lindley,2 "is, as it were, a partnership within
a partnership; it presupposes the existence of a partnership
to which it is itself subordinate." It has all of the characteristics of a partnership as between the immediate parties to
it, but the third person does not. thereby become a partner
in the original firm,1 he is not liable as such to creditors of
the original firm,' and he has no right of accounting as a
partner against the original firm, but only against such mem·
hers of it as united with him to form the ~uh-partnership.'

* Burnett v. Snyder (1880), 81 N. parties on the ground that he has

Y. 550, 37 Am. Rep. 527; Riedeburg held himself out as a partner, and

v. Schmitt (1888), 71 Wis. 644, 34 they have treated him as such;

N. W. Rep. 336; Setzer v. Beale but he has no interest which will

(1882), 19 W. Va. 274. Contra, Fitch entitle him to an accounting, or to

v. Harrington (1859), 13 Gray any action at law or in equity

(Mass.), 468. 74 Am. Dec. 641. against the other party." Webb v.

* The sub-partner may, however, Johnson (1893), 95 Mich, 325, 54

acquire such a vested interest in N. W. Rep. 947.
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1 Kahn v. Smelting Co., 102 U. S. the assets as to give him the right
641; Skillman v. Lachma.n (1863), to an acQounting upon dissolution.
23 Cal 198, 83 Am. Dec. 96, and Nirdlinger v. Bernheimer (1892),
note; Harris v. Lloyd (1891), 11 183 N. Y. 45, 30 N. E. Rep. 561. "A
Mont. 390, 28 Am. St. Rep. 475.
sub-partnership does not in fa.ct
I Lindley on Partnership (Ewell's exist where. one party furnishes
2d Am. ed.), vol I, p. 48.
aJl the capital, · receives all the
aSetzer v. Beale (1882), 19 W. Va. profits, . and owns aU the asset&
274; Meyer v. Krohn (1885), 114 Ill Such an arrangement lacks all the
574:, 2 N. E. Rep. 495. See Miller v. essential elements of a partnership.
Rapp (1893), 135 Ind. 614, 35 N. E. The ostensible partner, in such
Rep. 963.
case,. may be held liable to third
•Burnett v. Snyder (1880), 81 N. parties on the ground that he has
Y. 550, 37 Am. Rep. 527; Riede burg held himself out as a partner, and
v. Schmitt (1888), 71 Wis. 644, 34 they have treated him as such;
N. W. Rep. · 336; Setzer v. Beale but he has no interest which will
(1882), 19 W. Va. 274. Contra, Fitch entitle him to an accounting, or to
v. Hai;rington (1859), 13 Gray any action at law or in equity
(Mass.), 468, 74 Am. Dec. 641.
against the other party." Webb v.
6The sub-partner may, however, Johnson (1893), 95 Mich. 325, 54
acquire such a vested interest in N. W. Rep. 947.
'
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